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contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  25 

[Docket  No.  FAA-2012-1236;  Special 
Conditions  No.  25-477-SC] 

Special  Conditions:  Bombardier 
Aerospace,  Model  BD-500-1 A10  and 
BD-500-1A11  Airplanes;  Sidestick 
Controllers 

AGENCY:  I'TuUm'ciI  Aviation 
Adinini.stration  (I'AA).  DOT’. 

ACTION:  L’inal  s])e(:ial  conditions. 

SUMMARY:  Tliesi!  sjaHaal  conditions  arc 
issued  for  the  Ifomhardier  Aerospace 
Model  HD-5{K)-1A1()  and  UD-5()0- 
1  ATI  airplanes.  Thesr;  airplanes  will 
hav(!  a  novel  or  nnnsiial  design  feature, 
sperafically  sidestick  controllers 
designed  to  be  operatcxl  with  only  one 
hand.  The  applicable  airworthiness 
r(!gulations  do  not  contain  aderpiate  or 
appro])riate  safety  standards  for  this 
design  feature.  These  s])ecial  conditions 
contain  the  additional  .safetv  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
(Hinivalent  to  that  established  hv  the 
exi.sting  airworthiness  standards. 

DATES:  Effective!  Date:  March  1«.  2018. 
FOR  FURTHER  INFORMATION  CONTACT: 
T'odd  Martin.  KAA,  Airframe  and  Cabin 
Safety  Branch.  ANM-T15.  T’ransport 
Airplane  Directorate.  Aircraft 
(Ratification  Service,  KiOl  hind  Avenue 
SVV.,  Renton.  Washington  98()57-88.5(); 
telephone  42.5-227-1178;  hicsimile 
42.5-227-1282. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Di;cemh(!r  10.  2005).  Bombardier 
Aerospace  aj)])lied  for  a  tv])e  certificate 
for  their  new  Model  BD-.500-1  Alt)  and 
BD-.500-1A11  airi)lanes.  The  Model 
BD-.500-1A10  and  BD-.500-1AT1 
airplanes  are  .swe])t-wing  monoj)lanes 


with  ])ressnriz(ul  cabins,  and  they  shart! 
an  ichmtical  supplier  ha.se  and 
significant  common  design  ehanents. 

The  fn.selagi;.s  arii  alnminmn  alloy 
material,  hhauled  douhle-huhhle 
fuselages,  sized  for  nominal  fivci-ahnaist 
scaiting.  hac;h  air])lane'.s  powerplant 
includes  two  under-wing  Pratt  and 
Whitney  PW1.524C  ultra-high  hvpa.ss. 
geared  tnrhofan  engines.  The  flight 
controls  are  fly-hy-wire  flight  with  two 
pa.ssive/nncoii|)led  sidesticks.  Avionics 
include  five  landscaiie  j)rimary  cockpit 
displays.  The  dinumsion  of  the  aircraft 
(mcom passes  a  wingspan  of  1 1.5  feet: 
height  of  87.75  feet:  and  length  of 
114.75  feet  for  the  Model  BD-.500-1A10 
and  length  of  127  leet  for  the  Model  BD- 
.5()()-lAH.  Passciiiger  capacity  is 
designated  as  110  for  the  Mochd  BD- 
500-1  AH)  and  125  for  the  Model  BD- 
500-1  All.  Maximum  tak(!off  weight  is 
181.000  i)ound.s  for  the  Model  BD-.500- 
1  Alt)  and  144.000  |)onnds  for  the  Model 
BD-.500-1  ATI .  Maximum  takeoff  thrust 
is  21.000  ])onnd.s  for  the  Mod(;l  BD- 
500— 1  Alt)  and  28.800  ])oimds  for  tlu; 
Model  BD-.500-1  Al  1 .  The  range;  is 
5.408  kih)metr(;.s  for  both  model 
air])lane.s.  The  maximum  o|)erating 
altitude  is  41.000  lee;l  for  both  imalel 
airplanes. 

Bombardier  Model  BD— 500-1  Alt)  and 
BD-500-1  All  air])lane.s  will  hi; 
eipnpped  with  a  sidestick  controll(;r 
instead  of  a  conventional  control 
column  and  wheel.  This  kind  of 
controller  is  designed  for  only  one-hand 
o])eration. 

The  reiinirement  of  Title  14.  (iode  of 
Federal  Regulations  (14  CiFR]  25.85)7(c). 
which  defines  limit  pilot  forces  and 
torques  for  conventional  wheel  or  stick 
controls,  is  not  adeipiate  for  a  sidestick 
controller.  A  s])(;cial  condition  is 
necessary  to  .s])ecify  the  appro])riate 
loading  conditions  for  this  kind  of 
controller. 

T'ype  (iertilication  Basis 

Under  the  provisions  of  14  (iFR  21.17. 
Bombardier  A(;rosi)ace  must  show  that 
the  Model  BD-.5()()-l  Alt)  and  BD-.5()()- 
lAll  air])lane.s  nu;(;t  the  a|)plicahle 
])rovi.sions  of  ])art  25.  as  amended  hv 
Amendments  25-1  through  2.5-125) 
thereto. 

If  the  Administrator  finds  that  the 
ajiplicahle  airworthiness  r(;gnlations 
(i.e.,  14  UFR  j)art  25)  do  not  contain 
adeijuate  or  a])|)ropriate  safety  standards 
for  the  Bombardier  Aerospace  Modi;! 
BD-.5()()-lAl()  and  BD-.5()()-l  All 
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airi)lanes  because  of  a  novel  or  unusual 
design  feature.  .s|)ecial  conditions  are 
])ri;.scril)ed  under  the  provisions  of 
^21.1(5. 

Special  conditions  are  initially 
ap])licahle  to  the  model  for  which  they 
are  issued.  Should  the  ty])e  certificate 
for  that  model  he  amended  later  to 
include  any  other  model  that 
incori)orates  the  .same  or  similar  novel 
or  unusual  design  feature,  the  s])i;cial 
conditions  would  also  apply  to  the  other 
model  under  §  21 .101. 

In  addition  to  the  applicable 
airworthine.ss  regulations  and  special 
conditions,  the  Bombardier  Aeros])aci; 
Model  BD-.5()()-lAl()  and  BD-5()()- 
lATl  airplanes  must  comply  with  the 
fuel  vent  and  exhaust  emi.ssion 
requirements  of  14  (iFR  ))art  84  and  the 
noi.se  certification  requirements  of  14 
UFR  j)art  80  and  the  FAA  mu.st  i.ssue  a 
finding  of  regnlatorv  adeqnacv  under 
(5 oil  of  Public  Law  5)2-574.  the  "Noise 
(Control  Act  of  15)72." 

T  he  FAA  issues  special  conditions,  as 
defined  in  14  U,FR  11.15),  in  accordance 
with  ^11 .88.  and  they  hecome  j)art  of 
the  tvpe-certification  basis  under 
S  21.1 7(a)(2). 

Novel  or  Unusual  Design  Features 

The  Bomhardier  Aero,s])ace  Model 
BD-.5()()-lAl0  and  BD-50()-lAll 
airplanes  will  incorporate  the  following 
novel  or  imusual  design  feature:  A 
sidestick  controller  instead  of  a 
conventional  control  column  and  wheel. 
This  kind  of  c.ontroller  is  designed  for 
one-hand  operation. 

Discussion 

The  Bomhardier  Aerospace  Model 
BD-.5(K)-1A1()  and  BD-.5()()-l  Al  1 
airplanes  are  eqni])pi;d  with  a  sidestic.k 
controller  instead  of  a  conventional 
wheel  or  control  stick.  This  kind  of 
controller  is  designed  to  he  oi)erated 
using  onlv  one  hand.  The  requirement 
of  14  CiFR  2.5.85)7(c),  which  defines  limit 
l)ilot  forces  and  torques  for  conventional 
wheel  or  .stick  controls,  is  not  adequate 
for  a  sidestick  controller,  because  pilot 
forces  are  apj)lied  to  sidestick 
controllers  with  onlv  the  wrist,  not 
arms.  A  special  condition  is  necessary 
to  specify  the  a])propriate  loading 
conditions  for  a  sidestick  controller. 
These  sjiecial  conditions  contain  the 
additional  .safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
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that  estal)lish(!(l  by  the  existing 
airworthiness  standards. 

Discussion  oi  ('.omments 

Notice  ol  ])roi)osed  s])(H;ial  conditions 
No.  25-1 2-1 4-.S(]  for  the  Hoinhardier 
Aerospace  Model  HD-oOO-l  Alt)  and 
HI)-5()0-1  An  air|)lanes  was  i)uhlish(Hl 
in  the  Federal  Register  on  Noveinher  20. 
2012  (77  I’R  (j‘)5(>8).  No  connnenls  wen; 
received,  and  tin;  special  conditions  are 
adopted  as  jjiojjosed. 

Applicability 

As  discuss(;d  above,  these  special 
conditions  are  ap))lical)le  to  the 
Bombardier  Aerosj)ace  Model  BD-500- 
lAlO  and  BD-500-1A11  air])lanes. 
Should  Boinhardier  Aerospace  apjjly  at 
a  later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  the  s])(;cial  conditions 
would  iil)ply  to  that  model  as  well. 

(^(inclusion 

This  action  affects  oidy  certain  novel 
or  unusual  design  features  on 
Bombardier  Aerospace  Model  BD-5()()- 
1  Alt)  and  BD-5()()-l Al  1  airplan(;s.  It  is 
not  a  rule  of  general  ap])lic;al)ility. 

hist  of  Subjects  in  14  (]FR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  re(pnr(;nH;nts. 

The  anthoritv  citation  for  these 
s])(;cial  conditions  is  as  follows; 

Authority:  4<)  tl.S.C.  KHitg).  401  i:t.  44701. 
44702. 44704. 

The  .Special  (Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  sjiecial 
conditions  are  issued  as  part  of  the  tvpe 
certification  basis  for  Model  BD-3()()- 
lAlO  and  BD-5()()-l All  airplanes  bv 
Bomhartlier  Aerospace; 

Limit  Pilot  Forces  for  Sidestick  Control 

In  lieu  of  the  jjilot  for(;es  sp(;cified  in 
(}  25.3‘)7(c).  for  the  Bombardier  Model 
BD-5()()-lAl()  and  BD-.5()()-l  All 
airplanes  e(juip])ed  with  sidestick 
controls  designed  for  for(;es  to  be 
a])])lied  by  one  wrist  and  not  arms,  the 
limit  pilot  forc(;s  are  as  follows; 

1.  For  all  components  between  and 
including  the  handle  and  its  control 

StOj)S. 


Pitch 

Roll 

Nose  up  200  pounds 

Nose  Left  100  Lbf 

force  (Lbf) 

Nose  down  200  Lbf 

Nose  Right  100  Lbf 

2.  For  all  other  components  of  the 
sidestick  control  a.ssembly.  excliuling 


the  int(;rnal  comi)onents  of  tin;  eh;ctrical 
si;nsor  assemblies,  to  avoid  damage;  as  a 
result  of  an  in-flight  jam. 


Pitch 

Roll 

Nose  up  125  lbf 

Nose  Left  50  lbf 

Nose  down  125  lbf 

Nose  Right  50  lbf 

lssiu;(l  in  R(;nlon.  Wasliingloii.  on  I'cleniary 
12.  2()i:i. 

All  lliiliranii. 

Mdiidf^ar.  rrddsi)()i  l  AiipUind  Dimclordld. 
Aircidfi  (jdvlifir.diiod  San  icd. 

II  R  Dot;.  I'ilod  2-14-i:t:  HM.'I  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

1 4  CFR  Parts  1 1 7, 1 1 9,  and  1 21 

[Docket  No.  FAA-2009-1093;  Arndt.  Nos. 
117-1, 119-16,  121-357] 

RIN  2120-AJ58 

Flightcrew  Member  Duty  and  Rest 
Requirements;  Technical  Correction 

agency;  F(;deral  Aviation 

Administration.  1X)T. 

action:  Final  rule;  technical  corniclioii. 

SUMMARY:  The  FAA  is  correcting  the 
(;ffective  date  of  a  final  rule  correction 
for  flightcr(;w  nu;mber  duty  and  r(;st 
r(;(iuir(;ments  published  ou  February  (i. 
2013.  that  reeiuired  technical  corrections 
in  the  codified  text  of  the  final 
flightc:rew  m(;mb(;r  duty  and  re.st  rule. 
The  corrcict  effective  date  of  the  rule 
should  read  )anuarv  4.  2014. 

DATES:  liffectivc  f/uh-.  Tlu;  effiictive  date 
of  a  final  rule  correction  juiblished  in 
the  Federal  Register  of  February  0.  2013 
(78  P’R  83()1).  is  correct(;d  from  (anuarv 
14.  2014.  to  January  4.  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  (piestions  concerning  this 
action,  contact  Dale  F.  Roberts.  AlvS- 
200.  f  light  .Standards  Service.  Air 
Transportation  Division  Federal 
Aviation  Admini.stration.  800 
lnde])(;ndence  Av(;nue  .SW.. 

Washington.  IXl  20501;  telephone  (202) 
2(>7-5740;  (;mail  dali; .(‘ .volHn'ts@l(Hi.dov . 

For  legal  (|U(;stions  i;onc(;rning  this 
action,  contact  Robiirt  Friiu/.el.  AfKi- 
220.  Office  of  Ohi(;f  (^ouiisi;!. 

R(;gulations  Division.  Federal  Aviation 
Administration.  800  lnd(;pendence 
Avemu;  .SW..  Washington.  DO  20501; 
tele|)hone  (202)  207-3073:  email: 
roh(;rt.fr(-nz(;l@f(i(i.g()\'. 

SUPPLEMENTARY  INFORMATION: 


Hac:kgr()und 

Ou  Januarv  4.  2012.  the  FAA 
j)ul)lished  a  final  rule  entitled 
"I’lightcKiw  Member  Duty  and  R(;.st 
R(;(iuir(;ments’'  (77  FR  330).  In  that  rub;, 
tin;  l-’AA  created  a  new  part,  jiart  117. 
which  riiplaced  llu;  then-existing  flight, 
dutv.  and  rest  nigulations  for  part  121 
|)assenger  operations.  As  part  of  this 
rulemaking,  the  FA.A  also  appli(;d  the 
new  part  117  to  c(;rtain  part  01 
o])(;rations.  and  it  ])ermitl(;d  all-cargo 
oiierations  opiiratiug  under  part  121  to 
voluntarily  opt  into  the  part  117  flight, 
duty,  and  rest  regulations. 

.Sub,sec|uent  to  ])uhlication.  tlu;  FAA 
discovered  several  i.ssues  rerjuiring  a 
technical  corn;ction  in  the  regulatory 
text  of  the  rule  and  published  a  final 
ruh;.  technii;al  correction  on  February  0. 
2013  (78  FR  8301).  The  FAA  reaJized 
t)iat  the  effective  date  in  this  rule  was 
inadvertently  changiid  from  January  4. 
2014.  to  Januarv  14.  2014. 

This  technical  corniction  changes  the 
(;ffective  date  to  Januarv  4.  2014. 

lssu(;(l  in  Washington.  l)(i.  on  hehriiarv  11. 
2()i;i. 

Mark  W.  Huiy. 

Ac/ing  Assintdnl  (]hi('f(A)dnsdl  for 
Inldindtioiidl  Low.  Ldt>isIdlion.  (did 
Ha^iildl  ions. 

|I•'R  Doc..  2lli:i-():!.">,")!l  l•'ilo(l  2-14-ia;  }i;4.'"i  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
19  CFR  Part  360 
[Docket  No.:  121016549-2549-01] 

RIN  0625-AA93 

Steel  Import  Monitoring  and  Analysis 
System 

AGENCY:  lm])ort  Administration. 
International  Trade  Administration. 
D(;partment  of  Commerce. 

ACTION:  Final  ride. 

SUMMARY:  'I'he  Di;i)artm(;nt  of  (4)mm(;rce 
(the  Departim;nt)  ])uhlishes  this  action 
to  make  final  a  rule  to  extend  the  Steel 
lm])ort  Monitoring  and  Analysis  (SIMA) 
.syst(;m  until  Marcli  21.  2017.  I’lie 
])ur])o.se  of  the  .SIMA  svst(;m  is  to 
])rovide  the  public  statistical  data  on 
.steel  im])orts  (;nt(;ring  the  United  .States 
.seven  weeks  earli(;r  than  it  would 
otherwise  he  available  to  the  public. 
Aggn;gate  data  collected  from  the 
licenses  are  made  available  to  tin;  public 
on  a  weekly  basis  following  review  by 
the  Department. 
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dates:  This  final  ruh;  is  effective;  March 
21, 2018. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  SIMA  .sy.st(!in. 
please  contact  Steven  Fresing  (202)  482- 
1072  or  )ulie  Al-Saadawi  (202)  482- 
l‘)80. 

SUPPLEMENTARY  INFORMATION: 
liackgroiind 

The  SIMA  sy.stem  has  ojxnated  under 
its  current  authority  sinc;e  March  21, 
200,').  Prior  to  that  dat(!,  authority  for 
steel  import  licensing  and  monitoring 
was  d(!rived  from  Proclamation  7820  of 
March  .8.  2002  (07  FR  10888).  Pursuant 
to  .sections  201  and  208  of  the  1074 
Trade  Act.  10  U.S.C.  2281. 2288, 
Proclamation  782‘)  implemented 
safeguard  measures  with  respect  to 
certain  imported  steel  ju'odiuls,  placing 
temporary  tariffs  on  these  steel  im])orts 
and  |)roviding  the  stcjel  industry  time  to 
restructure.  The  monitoring  system 
outlimul  in  Proclamation  7820  re(|nired 
all  im|3ort(!rs  of  steel  ])rodncts  to  obtain 
a  license  from  the  De])artm(!nt  prior  to 
completing  their  customs  entry 
sninmary  doenmentation.  This  ])rovi(led 
a  monitoring  tool  to  ensure!  that  the 
effectiveness  of  the  steel  safeguard 
measures  was  not  nndermined  hv  large: 
epiantities  of  imports  origineiting  from 
e:e)untrie:s  that  we:re  exedneleel  from  the 
liiriffs.  In  Proclamation  7741  of 
l)e:e;eml)er  4,  2008  (08  1-R  08488).  the 
President  terminated  the  steu:!  safe!giiard 
me:asnre:s.  hut  elireeleel  the  See:retary  of 
Commerce  to  continue  the  monitoring 
system  until  the  earlie:r  of  Meiredi  21 . 
2008.  or  sue:h  time  as  the  Se:e:retary  of 
Ciommere:e  estahli.sheel  a  replac.ement 
])re)gnnn.  (In  Dee:eml)er  0.  2008.  the 
Department  published  a  notie:e  stating 
that  the  .system  woidel  e;ontinue  in  effect 
as  ele:se;ribeel  in  Proedamation  7741  until 
Maredi  21.  2008  (08  FR  08804).  On 
y\ugn.st  28,  2004,  the  Department 
puhlisheul  an  advanex:  notice  of 
pro|)e)sed  rulemaking  soliciting 
e:e)mments  from  the  pnhlie:  on  whelhcir 
to  e:ontinue  the  mcjiiitoring  svstem 
l)e:yonet  Mareli  21,  2008  (00  82211). 

I<’ormerly  known  as  the  Stee:l  Import 
Licciiising  and  Surge  Monitoring 
program,  the  De])artment  e;hange!el  the 
program’s  name  to  the  Steel  lm])orl 
Monitoring  and  Analysis  (SIMA)  .system 
uj)on  publication  of  the  August  2004 
iidvanex:  notie:e:.  On  Meireli  11. 2008,  Ihe 
Department  published  an  inlea  im  final 
rule  responding  to  the  e;e)mment.s 
re!e:eiveel  from  the  pnhlie:  and 
implementing  a  slightly  e:xpaneleel 
version  of  SIMA  until  Mare;h  21. 2000. 
That  interim  final  ride  was  followed  by 
the  puhlic.ation  of  the  final  ride  on 
Decemhcir  8,  2008  (70  FR  72878).  On 


Dee:e!mhe:r  12.  2008,  a  jiropeKseid  ride  weis 
puhlisheel  in  the  Fedtiral  Registeir  (78 
FR  78024)  se:e:king  an  eixlension  of  the 
SIMA  sy.stem  through  Mare;h  21, 2018 
and  asking  for  e;e)mnie:nts  from  the 
inihlie:.  The  Department  reuiiiiveel  twelve 
submissions,  all  of  whie:h  expres.seel 
siip])orl  for  the  exte:nsion.  The: 
De])cirtnient  i.ssiied  Ihi!  fined  rule!  to 
extend  the  applie:aliem  of  the  SIMA 
svstem  until  Mare;h  21. 2018.  On 
Novemhi!!-  18.  2012  (77  FR  07808),  the 
Deiiartment  published  a  pro])e).se!el  ride 
seieking  i:e)nnne!nt.s  on  an  extension  of 
the  .SIMA  system  through  March  21. 
2017.  The  Deipartment  received  three 
submissions,  all  of  whie:h  eixpres.sed 
support  for  the  extension.  The 
Department  is  issuing  this  final  rule  to 
extend  the  applie;afion  of  the  SIMA 
system  until  March  21. 2017.  No  other 
e;hanges  are  being  made  to  the 
reigulations  for  the  SIMA  .system. 

The  i)ur])ose  of  the  .SIMA  system  is  to 
provide  steiel  produe:ers.  .steel 
e:emsume!r.s,  im])orte!r,s,  and  the  general 
])uhlic  with  ace:urate!  and  limeily 
information  on  antie:i])ate!el  ini])e)rts  of 
eiertain  steu!!  |)rodue:t.s.  Import  lieieinseis, 
ol)taine!el  through  the  Internet-based 
.SIMA  lieiensing  system,  ;ire  reieiuireul  for 
11. .S.  inpiorts  of  basic:  slec!!  mill 
|)roelue:t.s.  Aggreigiile  inpiorf  elalii 
obteiined  from  the  lie:e!n.se!s  iirc!  U])elateel 
weekly  and  iiosleid  on  the  SIMA  Web 
site  monitor.  Deitails  of  the!  e:urre!nl 
system  e:an  he:  found  at  /dZ/i;// 
id.ild.doc.^ov/stcal/licansi^. 

Response  to  (Comments 

.Submissions  re!e:eive!el  during  the 
public:  e:omment  period  e.stahlisheiel  in 
the  iiroposciel  rule  have  heien  e:on.siele!re!el 
in  preparing  this  final  rule.  Threu! 
.submissions  were  ree:eived  from  a 
coalition  of  eight  .steiel  trade!  groups 
(referred  to  as  the  “industry"),  a 
downstre!ani  steel  ])rodue:ts  trade  group 
and  one  of  the  largexst  steel  ])roelue:ing 
companies  in  the  United  .States.  All  of 
the  submissions  supported  the  four-year 
extension  and  agre!e!el  that  the  sy.stem  is 
a  critic.iil  tool  that  helps  the  industry  to 
e:le)se!ly  monitor  steu!!  imports.  The 
e:e)mme!nt.s  are!  snmmarizeel  below.  I'he 
thre!e!  submissions  re!e:e!ive!el  are!  po.steul 
on  the  Federal  rule!niaking  ported  at 
www.Re!gulalie)ns.ge)v  as  well  as  on  the 
.SIMA  VVe:!)  site  at  httpj/id.itd.cioc.^ov/ 
sld(;I/Ii(:(}nsd. 

(joiunuidt  1;  (lorn inc!!! tens  strongly 
sup])ort  the  e!Xte!n.sie)n  of  the  .SIMA 
systenn  for  an  additional  four  yenirs. 
Thew  state  that  given  the:  volatility  of 
world  steu!!  niarke!t.s.  the  SIMA  system 
givexs  the  juihlie:  ae:e:e!.s.s  to  the  timeliest 
information  iiossihle  re!gareling  import 
jiatterns  and  e:hange!.s.  partie:ularly 
ine:re!a.se!d  volumes.  Thev  also  view  the 


.syste!m  as  an  im])ortant  and  transparent 
tool  to  support  rational  de!e:isie)n-making 
by  all  inte!re!.ste!el  partie!.s — .steu:! 
pre)elue:e!rs,  .ste!i!l  e:e)n.sume!rs.  ini))e)rte!r.s 
and  II..S.  ge)ve!rnme!nt  offie:ial.s. 

Iids{)onsd:'V\n'.  Department  agre!e!s  that 
the!  .SIMA  sy.stem  provieIe!s  the  public: 
valuable  and  timelv  information  on  steu!! 
mill  imiiorts.  It  also  agre!e!s  that  the 
])uhlie:  posting  of  aggre!gate!  import 
volume  and  |)rie:ing  data  drawn  from  the 
lie:en.si!s  provides  iill  intereestenl 
stake!holele!rs  with  a  more  informed 
understanding  of  e:hanging  market 
e:e)nelitions  in  a  transparent  iiianne!!'. 

(A)iiuiwni  2:  Uomnienters  state  that 
there  is  no  .signifie:ant  burden  on  the 
steel  im|)orting  e:ommunity  to  e:e)mply 
with  the  licensing  reepiirements  of  the 
SIMA  .system  and  that  this  has  been 
e:e)nfirme!el  over  the  la.st  four  years  in  its 
current  format.  whie;h  remains 
une:hangeel  by  the  proposed  rule. 

/fei.spon.se;  The  De!partme!nt  agre!e!S  that 
there  is  no  signifie:ant  burden  on  .sti!i!l 
importi!r.s  arising  out  of  .SIMA  system 
lie:e!n.sing  rexpiirements.  The:  wedi-ha.seel 
lie:e!n.sing  system  is  automatic:  iinel  free  of 
e:harge!.  The  Depiirtment  exstiimitexs  that  it 
e:e)ntinue!s  to  take:  no  longer  than  tern 
minute!S  to  e:e)mi)le!te!  the  automati!el 
lie:e!nse!  form,  and  for  mo.st  applie:ants, 
till!  time  spent  is  mne:h  li!s.s. 

(A)ndn(dil  .8;  Uommenters  suggest  that 
the  Di!j)iirtnie!nt  make!  the  SIMA  system 
])e!rniane!nt  rather  than  e!xtenel  it  for 
anotlic!!'  four  years.  They  state  that  the 
.system  has  jiroven  its  e!ffe!e:tive!ne!.ss  iis  em 
important  ;midytii:al  tool  for  both  stei!! 
proehie:er.s  and  i:e)nsumers. 

Hdspoiisd:  broad  authority  to  i:e)lle!i:t 
information  on  im])e)rts  is  grante!el  to  the 
.Se!e:re!tarv  of  (k)nnne!re:e!  and  ele!le!gateel  to 
the  Diri!e:tor  of  the  Bureau  of  the  (iensus. 
When  the  original  .saleguarel  authority 
for  the  .SIMA  sy.stem  granted  by  the 
Prexsident  expiree!  in  Mare:h  20().8,  the 
.system  was  e:ontinued  pursuant  to  this 
Department  of  Ckimmere.e  information 
i:e)lle!e:tie)n  authority  (18  IJ.S.tk  801  (a) 
and  802).  F’or  pnrpo.ses  of  admini.stiM'ing 
the  .SIMA  system,  this  authority  was 
temporarily  transfe!rre!el  from  the 
Dire!e:tor  of  the  Uensiis  Burexm  to  the! 
IJnelc!!'  .See:retarv  for  International  Tniili! 
for  four  yenirs.  One  of  the  e:e)nelitiem.s  of 
the  te!mponirv  transfer  of  authority  to 
the  Uneler  .Si!e:re!tiirv  for  International 
'rraile  was  theit  any  future  peniodii: 
e!xtensie)n  of  the  .SIMA  .system  be: 
notifie!el  to  the:  .Se!e:ri!tarv  iinel  .sul)je!e:t  to 
reiview.  'rherefore.  estalilishmemt  of  a 
periniinent  system  is  not  possible  under 
e:urre!nt  anthoritv. 

T’ommen/  4:  As  in  2008,  e:e)mmenters 
suggest  that  the  Department  iielel  steel 
wire  jiroduiits  to  the  .SIMA  lie:en.sing 
renjiiirennent  and  import  monitor.  This 
would  provide  advane:e  nolie:e  of 
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importation  of  the.si;  win;  products  to 
enal)le  the  .steel  wire  downstream  sector 
to  evaluate  economic  and  import 
j)atterns  earlier  than  they  would 
t)therwi.se  1m;  pnhliclv  available.  They 
indicate  a  particular  inter(;st  in 
(;vahiating  this  data  for  products  where 
there  mav  1m;  antidum|)ing  or 
countervailing  duty  orders  in  |)lace. 

/fe.s/Kj/j.se:  Tlu;  Il(;partm(;nt  int(;nds  to 
continue  to  monitor  imports  and  exports 
of  the  specific  steel-containing  win; 
products  identified  in  what  is  known  as 
"the  downstr(;am  monitor."  The 
downstream  monitor  uses  publicly 
available  trade  ilata  and  is  available  in 
a  .s(;j)arate  section  of  the  SIMA 
monitoring  system.  The  Department  will 
not  expand  cov(;rage  of  the  SIMA 
licensing  recpurement  beyond  steel  mill 
jjroducts.  Although  the  Department 
recognizes  that  certain  .s(;gments  of  the 
.ste(;l  industry  are  interest(;d  in  the 
D(;|)artment's  licensing  and  monitoring 
of  downstream  st(;el  products,  tin;  sheer 
volume  of  entries  as.s(M:iati;d  with  many 
ofthe.se  downstr(;am  st(;el  products  ((;.g. 
nails  and  staples,  springs,  fittings  and 
llanges.  and  wire  hang(;rs)  gr<;atlv 
increa.si;s  the;  burden  of  tin;  syst(;m  on 
tlu;  trading  communitv  and  could 
potentially  ov(;rwh(;lm  the  .SIMA 
.system. 

(A)iunu^nl  .).•  (;omment(;rs  projjosc; 
shortening  the  ])eriod  of  lime  for  which 
tin;  licenses  an;  valid.  sugg(;sting  that 
applying  for  tin;  lic(;n.s(;s  closer  to  the 
date;  of  importation  would  increase  the 
accuraev  of  the  data  gather(;d  from  tin; 
licen.s(;s. 

lU^sponsa:  At  this  time;  the; 

D(;i)artment  is  not  changing  the  ]M;riod 
of  time  for  which  the  lici;ns(;s  are  valid, 
based  on  the  D(;partment's  extensive 
experience  with  .SIMA,  shortening  the 
lic(;ns(;  time  period  would  not 
meaningfully  improve  the  accuracy  of 
the  program  and  mav  s(;rv(;  to  incr(;as(; 
tin;  burden  on  ])artie.s.  'I'he  (iO-dav 
advance  period  during  which  a  lic(;nse 
may  be  filed  ])rovides  a  reasonable 
jM;riod  of  linu;  for  parties  to  make  all 
n(;ce.ssarv  hnsin(;ss  arrangem(;nt.s  to  ship 
goods  whih;  providing  full  transi)ar(;ncv 
for  all  ])arlies  to  lM;tt(;r  understand  and 
prop(;rly  anticii)ale  market  conditions. 
TIm;  Department  curr(;ntly  ])rovides  the 
license  applicant  the  opportnnitv  to 
am(;nd  and/(H'  canc(;l  tin;  licen,s(;s  as 
n(;(;d(;d  to  rell(;ct  the  actual  terms  of  the 
.shipim;nt.  should  then;  be  changes  after 
tlu;  lic(;nse  application. 

For  the  reasons  discns.sed  above,  the 
propo.sed  rule  (It)  (^FR  part  .tfiO)  is  made 
final  without  changes. 


(Massilicalion 

Older  I'JiHUi 

This  ruh;  has  lM;(;n  (h;t(;rmim;d  to  hi; 
not  significant  for  purposes  of  l‘;xi;cntiv(; 
Order  12»()(). 

Execiilive  Order  1.1132 

This  ruh;  does  not  contain  policies 
with  fed(;ralism  im])licalions  as  that 
term  is  d(;fin(;d  in  I‘N(;cntiv(;  Ord(;r 
13132. 

Hei>id(ilorv  Flexihilitv  Ael 

The  (-hief  (M)nnsel  for  Regulation  of 
the  D(;partnu;nt  of  (Commerce  c(;rtified 
to  tlu;  (]hief  Ooun.sel  for  Advocacy  of  the 
.Small  Business  Administration  at  the 
])n)posed  rule  .stage;,  that  this  rule,  if 
ado])ted.  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  i;ntiti(;s  as  that  term  is 
d(;fin(;d  in  the  Regulatory  Fl(;xihility 
Act.  .5  l]..S.(^  (tot  et  see].  The  factuai 
basis  for  the  certification  is  found  in  the 
projjosed  rule  and  is  not  reiM;at(;d  hen;. 
No  comments  w(;re  rec(;iv(;d  on  the 
c(;rtification  or  tlu;  (;conomic  impacts  of 
this  action.  As  a  r(;sult.  no  final 
regnlatorv  fli;xil)ility  aiudysis  is  r(;(]inred 
and  noiu;  was  pr(;])ared. 

Peperwork  Peduciion  Acl 

This  final  rule;  contains  coll{;clion-of- 
information  ree|uir(anents  subject  to 
revi(;w  and  ap])roval  by  the  Office;  e)f 
Maiuigement  and  Buelgel  (OMB)  nnele;r 
the;  Fape;rwe)rk  Re;elue;tie)n  Ae;t  (FRA). 
The;.se;  re;e]nire;nu;nts  luive  lM;e;n  iippreeveel 
by  OMB  (OMB  No.  ()(i25-()245: 
Ex])iratie)n  D:ite;:  12/31/2014).  Fublie: 
re;pe)rting  fe)r  this  e;ollee;tion  e)f 
infeermation  is  e;stimale;el  le)  be;  le;ss  than 
ten  minnte;s  per  re;s])e)nse.  inednding  the 
time  fe)r  re;viewing  instriu:tie)ns  anel 
e;e)mple;ting  anel  re;vie;wing  the  e:olle;e:tie)n 
e)f  infeu'inatie)!!.  All  re;.spe)nse;.s  te)  this 
e;e)lle;e:tie)n  e)f  infe)rmatie)n  are;  veelnntarv. 
anel  will  be;  preevieleel  e:e)nfiele;ntiallv  te) 
the  e;xte;nt  iille)we;el  by  kiw. 

Neetwithstaneling  anv  e)ther  preevisieai 
e)f  law,  lu)  ])e;rse)n  is  n;e|uire;el  to  re;spe)nel 
te),  ne)r  shall  ;mv  pe;rse)n  he;  snl)je;e;t  te)  a 
pe;n:ilty  fe)r  failure;  te)  e;e)mply  with,  a 
e:e)lle;e:lie)n  e)f  inlbrmatie))!  snl)je;e:t  te)  the; 
Fii|)e;i  we)rk  Re;elue:tie)n  Ae;l  nnle;.ss  that 
e;e)lle;e;lie)n  elis|)lays  a  e;nrre;ntly  v.diel 
OMB  (;e)ntre)l  Numbe;r. 

List  of  Suhj(;cts  in  15)  (;FR  Fart  300 

Aehninistnitive;  pr;u:tie;e;  <mel 
pre)e:eelnre;.  Busine;ss  iinel  inelnstry, 
hnpe)rts,  Re;pe)rting  anel  re;e:e)relke;e;i)ing 
re;e)nire;me;nts,  .Steel. 


Hilled:  l''e!l)i'iiiirv  H.  201  3. 

I''ri)iu:ise:e)  |.  Sanelu;/., 

( 'lulcr  Seert'lerv  far  Inlenidliondl  Trade. 

Fe)r  re;tise)ns  elise;nsse;el  in  the; 

|)i  e;<iml)le;,  10  OFR  ])<irl  300  is  ;nne;nele;el 
te)  re;;ul  as  fe)lle)ws; 

PART  360— STEEL  IMPORT 
MONITORING  AND  ANALYSIS  SYSTEM 

■  1 .  'I'he;  anlhe)ritv  e:itatie)n  fe)r  piirt  300 
e:e)ntinue;s  te)  re;ad  ;is  fe)lle)ws: 

Aiilhority:  13  301  (ii)  iind  302. 

■  2.  .Se;e:tie)n  300.10.5  is  re;vise;el  te)  re;ael 
iis  fe)lle)ws: 

§  360.1 05  Duration  of  the  steel  import 
licensing  requirement. 

The;  lie:e;nsing  ])re)grain  will  be;  in 
effeeit  threeugh  Mare;li  21,  2017,  hut  may 
be;  e;xte;nele;el  u])e)n  review  anel 
ne)tifie:atie)n  in  the;  Fe;deral  Register 
prieer  te)  this  e;x])ir€itie)n  date.  Lie:e;nse;s 
will  be;  reiejuireel  e)n  all  snl)je;e:t  impeerts 
e;nte;re;el  elnring  this  perieeel,  even  if  the; 
e;ntrv  sinnniiiry  ele)e;nments  .ire;  not  fileel 
until  idle;]'  the  e;xpiratie)n  e)f  this 
program.  The;  lie:e;nse;s  will  be;  vidiel  leer 
10  l)usine;ss  ekiys  afte;r  the;  e;xpircitie)n  e)f 
this  program  te)  alle)w  fe)r  the;  final  filing 
e)f  re;e]nii'e;d  Custeems  eloe:innentation. 

111!  Ddc.  2()i:!-l):)li1!)  l'il(!(l  2-14-1:]:  «:4.'‘)  iiinl 
BILLING  CODE  P 


LABOR  DEPARTMENT 

Occupational  Safety  and  Health 
Administration 

29CFR  Part  1926 

Safety  and  Health  Regulations  for 
Construction 

(jFR  (jorrection 

In  Title;  29  e)f  the;  Ce)ele;  of  Feeleral 
Re;gnlatie)ns.  Fart  1920,  revise;el  as  of  )ulv 
1,  2012.  e)n  ])age:  225.  in  1920.152. 
])ar<igraph  (c:)(10)  is  aeleleel  te)  reael  as 
fe)lle)ws: 

§  1926.251  Rigging  equipment  for  material 
handling. 

***** 

(e:)  *  *  * 

(10)  Wire;  re)])e;  slings  sluill  have; 
permanent  Iv  affixi;el,  le;gil)le; 
iele;ntifie:atie)n  nuirkings  stilting  size;, 
riile;el  e:ii])iie:ity  lor  the;  ly])e;(s)  eif  hite:h(e;s) 
nseel  anel  the;  iingle;  u])e)n  whie:h  it  is 
l)iise;il.  anel  the;  numhe;r  eif  le;gs  if  more; 
than  eme;. 

***** 

U  K  Doe:.  2(li:)-;i7,'>.'i  Kiloel  2-14-13;  H:4.'j  iiin| 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4022 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Interest  Assumptions 
for  Paying  Benefits 

agency:  Pension  Heneiit  (inaranty 
Corporation. 

ACTION;  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
I’ension  Benefit  (iuaranty  Corporation's 
r(!gnlation  on  Benefits  I’avahle  in 
Terminatiul  .Single-Fin])loyer  I’lans  to 
])reseril)e  interest  assnm|)tions  under 
tlu!  regulation  for  valuation  dates  in 
March  2013.  The  intenist  assiun])tions 
are  used  for  paving  benefits  under 
terminating  single-employer  plans 
covered  by  the  ])ension  insurance! 
.system  administered  by  FBCC. 

DATES:  Fffective  March  1.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ciatherine  B.  Klion 

(AT/(a?.C’f///iei'/;7e@/j/jgc.go\'),  Assistant 
(ieneral  Coimseil  for  R(!gnlatory  Affairs. 
Pension  Benefit  Cuarantv  Corporation. 
1200  K  .Street  NVY..  VVasliington,  DC 
2000.5,  202-320-4024.  (TTY /TDD  u.siirs 
may  call  the  Feuleral  relay  seiivicc!  toll- 
fnu)  at  l-«00-«77-«33t)  and  ask  to  he 
connected  to  202-32()-4024.) 
SUPPLEMENTARY  INFORMATION:  PBtiC's 
regulation  on  Ben(!fits  Payable  in 
Terminated  .Single-Fmph)yer  Plans  (25) 
CFR  Part  4022)  i)rescril)es  actuarial 
assumptions — including  interest 
assumptions — for  paving  plan  benefits 
under  terminating  single-employer 
plans  covered  by  title  IV  of  the 


Fmployee  Retirement  Income  .Security 
Act  of  15)74.  The  interest  assum])tions  in 
the  r(!gulation  are  also  i)ul)lish(!d  on 
PBCC's  \V(!h  site  [hiii)-J/\v\v\v.pl)<i,c.g()v). 

PBCC  uses  the  intenist  a.ssnmptions  in 
Appendix  B  to  Part  4t)22  to  det(!rmine 
whether  a  h(!n(!fit  is  i)ayal)le  as  a  linn]) 
sum  and  to  determine  the  amount  to 
])ay.  A])|)endix  V.  to  Part  4022  contains 
interest  assumptions  for  private-.sector 
pension  practitioners  to  refer  to  if  thev 
wish  to  use  hnn])-smn  interest  rates 
determined  using  PBCC's  historical 
methodology.  (Currently,  the  rates  in 
Ap])endices  B  and  (i  of  the  benefit 
pavment  regulation  are  the  same. 

The  interest  assmnj)tions  are  intended 
to  reflect  current  conditions  in  the 
financial  and  annuity  markets. 
Assnmi)tions  under  the  benefit 
])ayments  regulation  are  updated 
monthly.  This  final  rule  uj)dates  the 
benefit  j)ayments  interest  assumptions 
for  March'2013.' 

The  March  2013  intere.st  assnm])tions 
under  the  benefit  payments  regulation 
will  he  1.00  j)ercent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  |)av 
status.  In  com|)arison  with  the  interest 
assumptions  in  effect  for  Fehriiarv  2013. 
these  intere.st  a.ssmn|)tion.s  re|)resent  an 
increa.se  of  0.2.5  percent  in  tlie 
immediate  annnitv  rate  and  are 
otherwise  unchanged. 

PBC(i  has  determined  that  notice  and 
public  comment  on  this  amendment  are 
im])ractical)le  and  contrary  to  the  public 
interest.  This  finding  is  based  on  the 
need  to  determine  and  i.ssue  new 
intere.st  as.smnj)tion.s  ])rom|)tly  so  that 
the  assumptions  can  reflec.t  current 


market  conditions  as  accuratelv  as 
possible. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  j)ayment  of 
benefits  under  ])lan.s  with  valuation 
dates  during  March  2013.  PBCfi  finds 
that  good  cause  exists  for  making  the 
a.ssmn|)tion.s  set  forth  in  this 
amendment  effective  less  than  30  davs 
after  publication. 

PBCKi  has  detiirmined  that  this  action 
is  not  a  “significant  regnlatorv  action" 
under  the  criteria  set  forth  in  Executive 
Order  12800. 

Because  no  general  notice  of  ])ro|)osed 
rulemaking  is  reijuired  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  15)80  does  not  ap))lv.  .See  5  lJ..S.(i. 
001(2). 

List  of  Subjects  in  25)  CFR  Part  4022 

Em])loyee  benefit  ])lan.s.  Pension 
insurance.  Pensions,  Reporting  and 
recordkee])ing  reiiuirements. 

In  consideration  of  the  foregoing.  25) 
CiFR  part  4022  is  amended  as  follows; 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1 .  riie  authority  citation  for  ])art  4022 
continu(!.s  to  read  as  follows: 

y\ulhorily:  25)  tI..S.(:.  i:)()2.  1322.  13221). 
1341{(:)(3){i)).  and  1344. 

■  2.  In  a])j)endix  B  to  |)art  4022,  Rate  .Set 
233.  as  set  forth  hiilow.  is  added  to  till! 
table. 

Appendix  B  to  Part  4t)22 — Lump  Sum 
Interest  Rates  for  PB(l(i  Payments 

***** 


Rate  set 

For  plans  with  a  valuation 
date 

Immediate 
annuity  rate 

Deferred  annuities 
(percent) 

On  or  after  Before 

(percent) 

/< 

n, 

233 

3-1-13  4-1-13 

1.00  4.00  4.00 

4.00 

7 

8 

■  3.  In  aj)pendix  C  to  jiart  4022.  Rate  .Set 
233.  as  set  forth  below,  is  additd  to  thi! 
table. 

Ajipendix  C  to  Part  4022 — Lum|)  Sum 
Interest  Rates  for  Private-Sector 
Payments 

•k  •/(  "k  ic  "k 

Rate  set 

For  plans  with  a  valuation 
date 

Immediate 
annuity  rate 

Deferred  annuities 
(percent) 

On  or  after  Before 

(percent) 

i< 

n, 

n_’ 

'  A|)|)i!ii(lix  8  lo  I’liCC's  n!”uliiti()ii  on  Allocation 
ol  As.s(!|s  in  Sin‘>li!4:m|)lovor  I’lans  t2!)  (I'R  I’arl 
4044)  proscriho.s  inloro.st  assumptions  lor  x  aliiinj; 


l)cni!lils  unclor  ti!rminalin»  coxanod  singhcomploviM'  KRISA  si!Ction  4044.  1  hose  assumptions  aru 
plans  lor  inirposos  of  allocation  ol  ass(4.s  iimUa'  updatial  (|uart(!rly. 
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Rate  set 


For  plans  with  a  valuation 
date 


On  or  after  Before 


Immediate 
annuity  rate 
(percent) 


// 


Deferred  annuities 
(percent) 


/( 


n, 


233  3-1-13  4-1-13  1.00  4.00  4.00 


4.00  7  8 


Issued  in  Wiisliinj^lon.  DC.,  on  this  7lli  (la\ 
1)1  l-’el)niary  20  IS. 
l.aricke  Hlaiicliard, 

Dcpiilv  Din-dor  for  Policy.  Pension  ilenefii 
Dnaninty  CAirpomtion. 

IFK  Dim:.  l■il(■(l  2-14-1:!:  «:4.")  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  117 

[Docket  No.  USCG-201 3-0066] 

Drawbridge  Operation  Regulation; 
James  River,  Between  Isle  of  Wight 
and  Newport  News,  VA 

AGENCY:  Coa.st  (’.ward.  DHS. 

ACTION:  Notice  oi  deviation  Iroin 
dra\vl)ri(lg(!  regulation. 

SUMMARY:  The  Coast  (hiard  has  issued  a 
t(!!n|)orarv  deviation  Iroin  the  ojierating 
schedule  that  governs  tlu;  draw  ol  the 
lames  River  Draw  Bridge  across  the 
jaines  River,  mih;  .5.0.  between  Isle  of 
Wight  and  New])orl  Nmvs,  VA.  This 
d(!viation  is  necessarv  to  facilitate 
gmierator  replacement  on  the  )ames 
River  Draw  llridge.  This  tem])orarv 
deviation  will  allow  tlu;  drawbridge  to 
rmnain  in  the  closed-to-navigafion 
IKisition  on  specific  dates  and  times. 
DATES:  This  deviation  is  effective  from 
12:01  a.m.  on  Fehrnarv  10.  2013.  until 
5  a.m.  on  Fehrnarv  18.  2013:  from  12:01 
a.m.  on  February  23.  2013.  until  5  a.m. 
on  Fehrnarv  25,  2013:  and  from  12:01 
a.m.  on  March  2.  2013.  until  5  a.m.  on 
March  4.  2013. 

ADDRESSES:  The  docket  for  this  notice. 
l).S(Xl-2013-0t)0(i.  is  available  online  at 
inn\'.regn/o//on.s-.gov  hv  tvping  in  the 
docket  nnmher  in  the  “S1>]AR(]1F’  box 
and  clicking  “.SFAR(31."  Next,  click  on 
the  Open  Dockiit  Folder  on  the  line 
associated  with  this  notice.  Yon  may 
akso  visit  the  Docket  Management 
Facility  in  Room  \V1 2-140  on  the 
ground  floor  of  the  Diiparlment  of 
Transportation  West  Building.  1200 
New  jersev  Avenm!  .SM.  Washington, 
D(i  20500.  between  0  a.m.  and  5  p.m.. 
Monday  through  Friday,  (ixcejit  Federal 
holidavs. 


FOR  FURTHER  INFORMATION  CONTACT:  If 
yon  have  cpiestions  on  this  temporary 
deviation,  call  or  email  Mr.  |im 
Rou.sseaii.  Bridge  Administration 
Branch  k’ifth  District,  (ioast  Ciiard: 
telephone  (757)  308-()557,  email 
l(iiu<;s.L.H()iiss(!(ni2@us(:o.nul.  If  yon 
have  (jiiestions  on  reviewing  the  ilocket. 
call  Barbara  Hairston.  Program  Manager. 
Docket  Operations.  202-3(i0-082(). 
SUPPLEMENTARY  INFORMATION:  The 
Virginia  Diipartment  of  Transiiortation. 
who  owns  and  operates  this  vertical  lift 
bridge,  has  recpiested  a  tem|)orarv 
deviation  from  the  current  operating 
regulations  s(!t  out  in  33  (T’R  117.5.  to 
facilitate  generator  r(!placem(!nt  on  the 
structure. 

Under  the  regular  operating  scluuhile. 
the  lames  River  Bridge,  mile  5.0. 
l)(!tween  Isle  of  Isle  and  New])orl  News. 
VA  o]K!ns  on  signal.  The  )aim!s  River 
Bridge  has  vertical  clearances  in  the 
oiien  and  clo.siul  position  of  145  fe(;t  and 
00  feet,  above  mean  high  water, 
resp(!ctively. 

Under  this  tmnporary  disviation.  the 
tlrawhridgi!  will  he  closed  on  weekends 
to  navigation  from  12:01  a.m.  on 
Fehrnarv  Hi,  2013,  until  5  a.m.  on 
Fehrnarv  18.  2013:  from  12:01  a.m.  on 
Fehrnarv  23.  2013,  until  5  a.m.  on 
Fehrnarv  25,  2013;  and  from  12:01  a.m. 
on  March  2.  2013  until  5  a.m.  on  March 
4.  2013.  If  weather  conditions  are 
favorable  during  the  first  two  weekends 
of  the  deviation,  mariners  will  hi; 
notified  via  a  broadcast  notice  to 
mariners  and  local  media  that  the  bridge 
will  return  to  its  regular  ojierating 
schedule  and  that  the  third  weiik  of 
closnn!  is  no  longer  necessary. 

Only  emergency  openings  will  he 
provided  with  up  to  a  two-honr  delay  in 
opening.  There  are  no  alternate  routes 
for  ve.ssels  transiting  this  .section  of  the 
lames  Riv(!r. 

The  lames  River  is  used  by  a  vari(!ty 
of  vessels  including  freighters,  lugs,  and 
recnuitional  viisscds.  The  (ioast  Unard 
has  carelnlly  coordinatiid  tin; 
restrictions  with  commercial  and 
recreational  waterwav  users.  I’lie  (ioast 
tinard  will  inform  all  nsms  of  the 
waterwav  through  onr  Local  and 
Broadca.st  Notii.e  to  Mariners  of  the 
closnn!  periods  for  the  bridge  so  that 
v(!,ssels  c:an  arrange  their  transits  to 
minimize  any  iinjiacts  caused  by  the 
temporarv  deviation.  Mariners  able  to 


jiass  nnd(!r  the  bridge  in  tlu!  closed 
])osition  mav  do  so  at  anv  tinu!. 

Marimas  are  advisiid  to  proceed  with 
caution. 

In  accordance  with  33  U.FR  117.35(e). 
the  drawbridge  must  return  to  its  regular 
op(!rating  scluHlnle  immediately  at  tlu! 
end  of  the  effective  period  of  this 
temporarv  deviation.  This  deviation 
from  the  ojierating  regulations  is 
authorized  under  33  C'.FR  117.35. 

I)al(!(l:  l''i!l)ruarv  .5.  201  :t. 

Waverly  W.  (Iregorv,  )r.. 

Hridee  Pro^nnn  Mnnoi’er.  Fiflli  (ioosl  (innrd 
Disirid. 

|F  R  Dot;.  2(u:i-():i.54(i  MItuI  2-14-1:!;  !!:4r)  iinil 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  165 

[Docket  Number  USCG-201 3-0036] 

RIN  1625-AAOO 

Safety  Zone;  Lake  Worth  Dredge 
Operations,  Lake  Worth  Inlet;  West 
Pal.Ti  Beach,  FL 

agency:  (ioast  Unard.  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  (ioast  Unard  is 
establishing  a  tem])orarv  safetv  zone  on 
Lake  Worth  Inlet.  We.st  Palm  Ileach, 
Florida,  to  provide  for  the  safety  of  life 
and  ves.sels  during  dnidge  opiirations.  A 
.safety  zone  will  need  to  he  enforced  for 
DO  minutes  on  two  separate  occasions 
(hiring  a  two  week  ])eriod.  The  time  of 
imforcement  will  he  ])nhlicized  as  soon 
as  practical.  During  the  time  of 
enforcement,  persons  and  ves.sels  are 
prohibited  from  entering,  transiting 
through,  anchoring  in.  or  remaining 
within  the  .safety  zone  unless  authorized 
hv  the  (iajitain  of  the  Port  Miami  or  a 
designated  repre.senlative. 

DATES:  This  rule  is  (iffective  from 
February  15.  2013,  through  I'ehrnary  20. 
2013.  hnt  has  been  (inforced  with  actual 
notice  since  Fehrnarv  4,  2t)13.  This  ride 
will  he  enforced  for  two  00  minute 
periods  which  will  occur  during  the 
])eriod  of  Imhrnary  4,  2013,  through 
Fehrnarv  20.  2013.  The  public  will  he 
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notil'i(Hl  oi’tlu!  s])(!(:ifi(:  times  of  the  two 
se|):irate  t)()  mimite  periods  via 
Broadcast  Notice  to  Mariners. 

ADDRESSES;  Documents  mentiomul  in 
this  |)reaml)l(!  an;  part  ofdockiH  IISCXI- 
20 1 3-()()3().  'I'o  view  docimumts 
numtioiKHl  in  this  preaml)le  as  being 
availahh;  in  the  docket,  go  to  hUp:// 
w'ww.iv^iiUiiions.gov.  tv])!!  tlu;  docket 
ninnh(!r  in  the  “,S1']AR(’,H"  box  and  click 
‘‘SFARfdl."  (ilick  on  ()])en  Doc:ket 
Foldc!)'  on  the  lim;  associated  with  this 
rulemaking.  You  may  akso  visit  the; 
noc:ket  Managemcml  Facilitv  in  Room 
\V1 2-140  on  the  ground  floor  of  the 
Department  of  Trans])ortation  West 
Building.  1200  New  jersccy  Avenue  SE.. 
Washington,  D(]  20.'5t)0,  hcitween  9  a.m. 
and  3  p.m.,  Monday  through  Friday. 
c!xcej)t  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
yon  have  cpicistions  on  this  rule,  call  or 
email  Lieutenant  )unior  Grade  Mike  H. 
Wn,  .S(!ctor  Miami  Prevention 
D(!])artment.  ('.oast  Guard:  telejchone 
(30.3)  33,3-737().  email 
Mikt}.H.\\’ii@us(:g.iniI.  If  voii  have 
(jnestions  on  vienving  or  submitting 
material  to  the  dockcit,  call  Barbara 
Hairston.  Program  Manager.  Doc.ket 
Operations,  telephone;  (202)  3()0-‘)82(). 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

1)1 1.S  I)(;|)arlnu;nl  of  I  loiadand  .Scuan  ilv 

FR  l■’(ul(;ral  K(!gisl(;r 

NI’KM  Notice;  of  I’roiJosed  Kal(;inaking 

A.  Regulatory  History  and  Information 

'flu;  ( ioa.st  Guard  is  issuing  this 
tc;m])orary  final  rule  without  prior 
notice  and  opportunity  to  comment 
pursuant  to  authority  imd(;r  section  4(a) 
of  the  Admini.strative  Procedure  Act 
(APA)  (3  U.S.Ci.  333(h)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  ]n'ior  notice  and  o])]3ortnnity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticahle.  unnecessary,  or  contrary 
to  the  ])uhlic  interest."  Under  3  IJ.S.Ck 
333(h)(B),  the  ('.oast  (hiard  finds  that 
good  cause  exists  for  not  pnhli.shing  a 
notice  of  ])roposed  rnl(;making  (NPRM) 
with  respect  to  this  rule  Ijecanse  the 
Goast  Guard  did  not  r(;c(;ivc;  <dl 
information  r(;garding  the  drc;dging 
ojceration  until  )annarv  30.  2013.  As  a 
result,  it  was  not  until  that  time  that  the 
(ioast  Guard  had  sufficient  information 
r(;garding  the  n(;ce.ssity  to  move 
dredging  (;(iuipment  during  ongoing 
dr(;dging  op(;rations.  and  ther(;fore  then; 
was  insufficient  time  to  ])uhlish  an 
NPRM  and  to  r(;ceive  public  comments 
prior  to  the  operations.  Any  delay  in  tin; 
(;ffective  date  of  this  rule  would  he 
contrary  to  the  public  interest  because 


this  rule  is  needed  to  provide;  for  the 
salety  of  life  on  a  navigabh;  wal(;rway  of 
the  United  States. 

For  the  same  n;ason  discusseet  above. 
und(;r  3  U.S.G.  333(d)(3)  llu;  Goast 
(hiard  finds  that  good  cause  exists  for 
making  this  ride  (;ffi;ctive  less  than  30 
days  after  ])iihlication  in  tin;  Federal 
Register. 

H.  Basis  and  Piirpo.se 

rhe  legal  basis  for  the  ride  is  the 
Goast  Guard’s  authoritv  to  establish 
regnlat(;d  navigation  areas  and  other 
limited  access  areas;  33  U..S.('..  1231;  40 
U.S.G.  Chapter  701,  3300,  3703;  30 
U.S.G.  191, 193:  33  GFR  1 .0.3-1 . 0.04-1 . 
0.04-0.  100.3:  Public  Law  107-293.  110 
Stat.  2004;  Department  of  Homeland 
Security  D(;legation  No.  0170.1. 

The  ])urpo.se  of  the  rule  is  to  jirovide 
for  the  .safety  of  life  and  vessels  on  a 
navigable  waterway  of  the  United  States 
during  dr(;dging  op(;ration.s. 

C.  Discussion  of  the  Rule 

For  two  90  minute  |)eriod.s.  between 
Monday,  February  4,  2013,  and 
W(;dne,sdav.  f  ehriiarv  20,  2013, 
dr(;dging  o|)erations  will  he  conducted 
on  Lak(;  Worth  lnl(;l  in  W(;st  Palm 
B{;ach.  Florida.  Th(;.s(;  o|)erations  will 
impiale  the  safe  navigation  of  V(;ssel 
traffic  on  tlu;  wati;rway. 

'flu;  temporary  .salety  zom; 
encompasses  all  waters  of  Lake  Worth 
Inlet  from  tlu;  end  of  the  jetties  at  the 
eastern  entranci;  to  tlu;  southwestern 
corner  of  Singer  Island  and  then  due 
south  across  the  inl(;t  to  Palm  Beach 
Island.  This  safety  zone  will  he  enforced 
for  two  ?)0  minute  periods  betwi;en 
P'ehruarv  4  and  Fehrnary  20.  2013, 
during  dredge  o|)eration.s. 

Per.sons  and  vessels  an;  prohibited 
from  entering,  transiting  through, 
anchoring  in,  or  remaining  within  the 
safety  zone  unle.ss  authoriz(;d  by  the 
(ia])tain  of  the  Port  Miami  ora 
designateil  representative. 

P(;r.son.s  and  vessels  d(;.siring  to  enter, 
transit  through,  anchor  in,  or  remain 
within  the  safety  zone  may  contact  the 
(]a])tain  of  the  Port  Miami  by  telephone 
at  303-33.3-4472,  or  a  designated 
r{;pre.sentative  via  VHF  radio  on  channel 
10.  to  r(;(]nest  authorization.  If 
authorization  to  enter,  transit  through, 
anchor  in,  or  remain  within  tlu;  safetv 
zone  is  granted  by  tlu;  Captain  of  the 
Pori  Miami  ora  d(;signat(;d 
repr(;.sentalive,  all  p(;r.son.s  and  vi;.ss(;ls 
rec(;iving  such  authorization  must 
comply  with  the  in.strnctions  of  tlu; 
Captain  of  the  Port  Miami  or  a 
designat(;d  representative.  The  Goa.st 
Guard  will  provide  notice  of  the  .safety 
zone  bv  Local  Notice  to  Mariners. 


Broadcast  Notice  to  Mariners,  and  on¬ 
scene  designated  r(;pre.s(;ntative.s. 

D.  Regulatory  Analyses 

W(;  d(;v(;lo|)ed  this  ruh;  aft(;r 
considering  nunu;roiis  .statnt(;s  and 
executive  orders  related  to  rulemaking. 
Below  we  snmmarizi;  onr  analyses 
based  on  the.se  statutes  and  executive 
ord(;rs. 

1.  Hugulatoiy  Plunning  and  /ffn  /cir 

This  ride  is  not  a  significant 
regulatory  action  under  .section  3(f)  of 
I'Necutive  Order  128(i().  Regulatorv 
Planning  and  Review,  as  sii])plemented 
by  I’ixeciitive  Order  13.383,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  reijuire  an  assessment  of 
potential  costs  and  benefits  under 
.section  (i(a)(3)  of  Exet:utive  Order  12888 
or  under  .section  1  of  Executive  Order 
13.383.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  The  economic  impact  of  this 
ride  is  not  significant  for  the  following 
reasons:  (1)  The  safetv  zone  will  be 
enforced  for  a  maximnm  of  90  minutes 
on  two  separate  days:  (2)  persons  and 
vessels  may  enter,  transit  through, 
anchor  in,  or  remain  within  the  .satetv 
zone  if  authorized  hv  the  ('.aptain  of  the 
Port  Miami  or  a  designated 
repr(;sentative:  (3)  persons  and  vessels 
not  authorized  by  the  (iaptain  of  the 
Port  Miami  or  designated  re])re.sentative 
to  enter,  transit  through,  anchor  in,  or 
remain  within  the  .safetv  zone  mav 
operate  in  the  surrounding  area  during 
the  enforcement  ])eriod;  and  (4)  llu; 

(ioast  (hiard  will  jirovide  advance 
notification  of  the  safety  zone  to  the 
local  maritime  community  by  Broadcast 
Notice  to  Mariners  and  on-scene 
representatives. 

2.  liupuct  on  SmciII  Entitios 

The  Regulatory  Flexibility  Act  of  1980 
(RFA).  .3  II.S.G.  801-812,  as  amended, 
re(|iure.s  federal  agencies  to  consider  the 
|)otential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
"small  entities”  comprises  small 
businesses,  not-for-iuofit  organizations 
that  are  indeiiendenllv  owned  and 
operated  and  are  not  dominant  in  their 
fields  and  governmental  jurisdictions 
with  po]niialion.s  of  less  than  .30,000. 
'I'he  (ioast  (hiard  certifies  under  .3  U..S.G. 
()0.3(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
suhstantial  niimher  of  small  entities. 
This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  ojjerators  of 
vessels  intending  to  enter,  transit 
through,  anchor  in.  or  remain  within  the 
.safety  zone  established  hv  this 


iiosn 
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uigulation  during  llie  respective 
enfbrceinent  perioii. 

For  the  reasons  discussed  in  the 
Rcjgnlatorv  IManning  and  Review  s(!ction 
above,  tliis  ride  will  not  have  a 
significant  economic  impact  on  a 
snhstantial  nnmher  of  small  entities. 

.7.  Assist(in(:(i  for  Snuill  lutlitios 
Under  section  213(a)  ot  the  Small 
Hnsiness  Regulatory  Fnforcement 
Fairness  Act  of  (Fnh.  F.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  ride.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  von  have  iiuestions 
concerning  its  provisions  or  options  for 
com})liance.  please  contact  the  jierson 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  mav  send  c:omments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwi.se  determine 
compliance  with.  Federal  regulations  to 
the  .Small  Business  and  Agriculture 
Kegnlatorv  Fnforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Omhndsman  evaluates  these  actions 
annnallv  and  rates  each  agenev's 
responsiveness  to  small  business.  If  von 
wish  to  comment  on  actions  by 
emplovees  of  the  (ioast  Onard.  call 
1  -»8»-Rl<X i-F A 1 R  ( 1  -888-734-3247). 
Thef^oast  Unard  will  not  retaliati; 
against  small  entities  that  ijiiestion  or 
complain  about  this  rnli!  or  any  ])olicy 
or  action  oftheOoast  (hiard. 

4.  Colloction  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Faperwork  Reduction  Act  of  (44 
U.S.C.  3.')01-3.')2()). 

.7.  Fodoralisin 

A  ride  has  implications  for  federalism 
under  Fxeentive  Order  13132. 
Federalism,  if  it  has  a  snhstantial  direct 
effect  on  the  .States,  on  the  relationshi]) 
between  the  national  government  and 
the  .States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  ride  under  that  Order  and 
determined  that  this  ride  does  not  have 
implications  for  federalism. 

a.  Protosi  y\(:tivHi(;s 

The  Ooast  (hiard  resjiects  the  First 
Amendment  rights  of  prote.sters. 
I’rotesters  are  asked  to  contact  the 
person  li.sted  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  prote.st  activities  so  that  yonr 
message  can  he  received  without 
jeojiardizing  the  safety  or  .security  of 
people,  places  or  ve.ssels. 


7.  linfnndod  Mandatos  naforin  Act 

The  linfnnded  Mandates  Reform  Act 
of  lOU.')  (2  ll.S.O.  1. '131-1  .'>38)  reiinires 
f'ederal  agencies  to  a.ssess  the  effects  of 
their  discretionary  regulatory  actions.  In 
jiarticnlar.  the  Act  addresses  actions 
that  may  result  in  the  expenditure  hv  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
.SlOO.OOO.OOl)  (adjusted  for  inllation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  di.scnss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

li.  Taking  of  Private  Propertv 

I’liis  rule  will  not  can.se  a  taking  of 
private  ])roperty  or  otherwise  have 
taking  imjilications  under  Fxeentive 
Order  12()3().  (h)vernmental  Actions  and 
Interference  with  (Constitutionally 
Protected  Property  Rights. 

f).  (iivil  Justice  Reform 

This  rule  meets  a])plical)le  standards 
in  .sections  3(a)  and  3(h)(2)  of  Fxeentive 
Order  12t)88.  Civil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

10.  Protection  of  (ihildren 

We  have  analyzed  this  rule  under 
fCxecntive  Order  1304.').  Protection  of 
(Childrim  from  fCnvironmental  Health 
Risks  and  .Safetv  Risks.  This  rule  is  not 
an  economically  significant  ride  and 
does  not  creati;  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children 

/ 1.  Indian  Tribal  (iovernments 

This  rule  does  not  have  tribal 
im])lication.s  under  Fxeentive  Order 
131 7.5,  Consultation  and  Coordination 
with  Indian  Tribal  Covernments. 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationshi])  between  the 
Federal  Covernment  and  Indian  tribes, 
or  on  the  di.strihntion  of  power  and 
re.s|)onsihilitie.s  between  the  Federal 
(Covernment  and  Indian  tribes. 

12.  Fnergv  Effects 

This  action  is  not  a  “significant 
eniagy  action"  under  Fxeentive  Order 
13211,  Actions  Concerning  Regulations 
That  .Signihcantly  Affect  Fnergy  .Snpplv. 
Di.strihntion,  or  U.se. 

Id.  Technical  Standards 

'fliis  ride  does  not  n.se  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  .Security 


Management  Directive  023-01  and 
Commandant  Instruction  Ml()475.1D. 
which  guide  the  Coast  (Cnard  in 
complying  with  the  National 
luivironmental  Poliev  Act  of  IttOO 
(NFPA)(42  U.S.C.  43"21-4370f).  and 
have  determined  that  this  action  is  one 
of  a  categorv  of  actions  that  do  not 
individnallv  or  cnmulativeh’  have  a 
significant  effect  on  the  hnman 
environment.  This  rule  involves  the 
creation  of  a  temporary  safety  zone.  'I'liis 
rule  is  categorically  excluded,  under 
figure  2-1,  ])aragraph  (34)(g).  of  the 
Instruction.  An  environmental  analvsis 
checklist  .snp])orting  this  determination 
and  a  Categorical  Fxchision 
Detminination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
imjiact  from  this  rule. 

Fist  of  Subjects  in  33  CFR  Fart  185 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeejiing 
reiinirements.  .Security  measures. 
Waterways. 

For  the  reasons  di.scns.sed  in  the 
|)reamhle,  the  Coast  Cuard  amends  33 
Cf’R  part  1()5  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  anthoritv  citation  for  ])art  185 
continues  to  read  as  follows: 

Aiitliority:  33  tl..S.{;.  1231;  48  U..S.C. 
Cliaplcr  781. 3388.  3783;  .58  l)..S.(:.  181. 18.5; 
33  CI'K  1. 8,5-1. 8.84-1. 8.84-8,  188.5:  Pul).  F. 
187-285.  118  .Slat.  2884:  Dupartinoiil  of 
Iloinelaiul  .Socuritv  Delegation  No.  8178.1. 

■  2.  Add  a  lemiiorary  185.T()7-()()38  to 
read  as  follows: 

§  165.T07-0036  Safety  Zone;  Lake  Worth 
Dredge  Ops,  Lake  Worth  Inlet;  West  Palm 
Beach,  FL. 

(a)  Regnhded  area.  The  following 
regulated  area  is  a  safety  zone.  All 
waters  of  Lake  Worth  Inlet,  West  Palm 
Beach.  FL.  encom])assed  within  the 
following  points:  starting  at  Point  1  in 
liosition  28°48'25"  N.  8I)°()2'2()"  W; 
thence  ea.st  to  Point  2  in  position 
28°48'25"  N,  8()°()1'51"  W;  thence 
southwest  to  Point  3  in  jiosition 
28°48'17"  N,  8()°()r53"  W;  thence  west 
to  Point  4  in  ])osilion  28°48'17"  N, 
8()°()2'2()"  W;  thence  north  hack  to 
origin.  All  coordinates  are  North 
American  Datum  1983. 

(h)  Definition.  'I'he  term  “designated 
reinesentative”  means  (ioast  Cuard 
Patrol  Commanders,  including  Coast 
(hiard  coxswains,  jietty  officers,  and 
other  officers  operating  Coast  Cuard 
ves.sels.  and  Federal,  state,  and  local 
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officers  designated  hv  or  assisting  thi: 
(;a])tain  of  tlie  Fort  Miami  in  the 
enforcement  of  the  regulated  area. 

(c)  Bcmildlions.  (1)  All  |)ersons  and 
ves.sels  are  ])rolnl)ite(l  from  ent(!ring. 
transiting  through,  anchoring  in.  or 
remaining  within  the  r(!gnlat(ul  area 
nnhiss  antliorized  by  the  (iajjtain  of  tin; 
I’ort  Miami  or  a  designated 
re])r(!senlative. 

(2)  i’ersons  and  ves.sels  desiring  to 
(alter,  transit  through,  anchor  in.  or 
nanain  within  the  regulated  area  mav 
contact  the  (iaptain  of  the  Fort  Miami  hy 
telejihone  at  .3().'i-.'53.‘i-4472,  or  a 
designated  repre.sentative  via  VHF  radio 
on  channel  1(i.  to  recpiest  authorization. 
If  authorization  to  entia’.  transit  through, 
anchor  in.  or  remain  within  the 
regulated  area  is  granted  by  the  Captain 
of  the  Fort  Miami  or  a  designated 
rejiresentative.  all  persons  and  vessels 
receiving  such  authorization  must 
comply  with  the  instructions  of  the 
Captain  of  the  Fort  Miami  or  a 
designated  representative. 

(3)  'file  Coa.st  Cnard  will  provide 
notice  of  the  regulated  area  hv  Broadcast 
Notice  to  Mariners  and  on-scene 
designated  repre.sentatives. 

(d)  Hffdctivd  dutd.  This  ride  is  in  force 
from  iMihrnary  4.  2013.  through 
Fehrnary  20.  2013.  This  rule  will  he 
enforced  for  two  ‘)0  minute  periods 
which  will  occur  between  Fehrnarv  4, 
2013.  and  Idilirnarv  20.  2013. 

Dated:  Fehrnarv  1 .  2013. 

).  B.  Pnielt. 

(Aipldiih  I’.S.  (axis!  diKird.  Acliix^  (Aiplciin 
oj  tlw  Port  Miami. 

|FK  Ooe.  2(U:i-l):i.'>:i:i  I'ihid  2-14-i:i:  K;4.'5  am| 
BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[Docket  Number  USCG-201 3-0032] 

RIN  1625-AAOO 

Artificial  Island  Anchorage  No.  2 
Partial  Closure,  Delaware  River;  Salem, 
NJ 

AGENCY;  Coa.st  Cnard.  DUS. 

ACTION:  remporary  final  ride. 

SUMMARY:  The  Coast  Cnard  will  he 
establishing  a  temporary  safety  zone 
around  the  southern  portion  of 
Anchorage  #2  (Artificial  Island 
Anchorage)  below  ]K)sition  39°2t)'20"  N- 
07.'3°33'30"  VV  to  position  3‘)°29'1 2..')"  N- 
()7[5°33'()"  \V  due  to  dredging  operations. 
The  hoiijier  dredge  STIIYVESANT  will 


he  working  in  the  area,  and  4.()()()  feet 
of  submerged  pipe  line  will  cross  the 
closed  portion  of  the  anchorage.  This 
regulation  is  necessary  to  provide  for 
the  safety  of  life  on  the  navigable  waters 
of  the  Artificial  Island  Anchorage.  This 
closure  is  intended  to  restrict  vessel 
anchoring  to  protect  mariners  from  the 
hazards  a.ssociated  with  an  ongoing 
dredging  operation. 

DATES:  This  ride  is  effective  on  February 
1.5.  2013  until  June  1.5.  2013.  unless 
cancelled  earlier  by  the  Ca])tain  of  the 
Fort.  This  ride  has  been  enforced  with 
actual  notice  from  Fehrnary  1. 2013. 
until  Fehrnary  15.  2013. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  IJS(X1- 
2013-0032.  'fo  view  documents 
mentioned  in  this  jireamhle  as  being 
available  in  the  docket,  go  to  http:// 
\vi\’\v.rdgid(iti()ns.}>ov,  tyjie  the  docket 
niimher  in  the  "SFARCl  1”  box  and  click 
“SEARCIH.”  Click  on  Open  Docket 
Folder  on  the  line  a.ssociated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facilitv  in  Room 
\Y12-140  on  the  ground  floor  of  the 
Department  of  Trans])ortation  VVe.st 
Building.  1200  New  Jer.sev  Avenue  SE.. 
Washington.  DC  20500.  between  9  a.m. 
and  5  p.m..  Monday  through  F’ridav. 
except  Federal  holidavs. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
von  have  (jiiestions  on  this  ride,  call  or 
email  Lieutenant  Veronica  .Smith. 
Waterways  Management  Branch,  .Sector 
Delaware  Bay.  II. .S.  Coast  Cnard: 
telejihone  (215)  271-4851,  email 
veronica. I.sniith@iis(:g. mil.  If  you  have 
(jiiestions  on  viewing  or  submitting 
material  to  the  docket,  call  Barbara 
Hairston.  Frogram  Manager,  Docket 
Ojierations.  telejihone  (202)  300-9820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DIIS  Dejiarlinent  of  lloinelaiul  Security 

I'K  Federal  Register 

NFKM  Notice  of  Frojiosed  Rulemaking 

A.  Regulatory  History  and  Information 

The  Coast  Cnard  is  i.ssning  this  final 
ride  without  jirior  notice  and 
ojijiort unity  to  comment  jinrsnant  to 
anthoritv  under  section  4(a)  of  the 
Adminislrative  Frocednre  Act  (AFA) 

(5  IF.S.C.  553(h)).  This  jirovision 
authorizes  an  agency  to  issue  a  rule 
without  Jirior  notice  and  ojijiorinnity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  jirocednres  are 
“imjiracticalile.  inmeces.sary,  or  contrary 
to  the  jiuhlic  interest.”  Under  5  II..S.C. 
553(li)(B),  the  Coa.st  Cnard  finds  that 
good  cause  exi.sts  for  not  jinhlishing  a 
notice  of  jirojiosed  rulemaking  (NFRM) 
with  resjiect  to  this  ride  hecaii.se  final 


details  for  this  dredging  ojieration  were 
not  jirovided  until  Janiiarv  24,  2013.  As 
such,  it  is  imjiracticalile  to  jirovide  a  full 
comment  jieriod  due  to  lack  of  time. 

The  dredging  ojieration  will  begin  on 
Imlirnary  1. 2013  and  will  continue  until 
June  15.  2013  unless  comjileted  earlier. 

Under  5  U..S.C.  553(d)(3).  the  Coast 
Cnard  finds  that  good  cause  exi.sts  for 
making  this  rule  effective  less  than  30 
days  after  jinlilication  in  the  Federal 
Register  because  immediate  action  is 
necessary  to  jirotect  the  maritime  jinlilic 
and  facilitate  the  dredging  ojieration. 
and  therefore  a  delay  in  enacting  this 
.safety  zone  would  also  he  imjiracticalile. 

B.  Basis  and  Purpose 

Dutra  Dredging  Comjiany  has  been 
contracted  by  the  Army  Corjis  of 
Engineers  on  the  Delaware  River 
channel  deejiening  jiroject.  A  jiortion  of 
this  Jiroject  reejnires  the  use  of 
submerged  and  floating  jiijielines 
crossing  the  lower  jiortion  of  the 
Artificial  Island  Anchorage  (No.  2).  Due 
to  the  jiresence  of  the  submerged 
jiijieline.  vessels  are  not  jiermitted  to 
anchor  in  the  .southern  jiortion  of  the 
anchorage,  'fids  regulation  is  necessary 
liecau.se  there  will  he  an  ongoing 
dredging  ojieration  to  deejien  the 
Delaware  River  channel  in  the  Reedy 
Island  Range  from  Fehrnarv  1. 2013. 
until  |imi;  15,  2013.  The  Cajitain  of  the 
Fort  will  reojien  this  jiortion  of  the 
anchorage  once  all  snlimerged  jiijieline 
has  been  recovered  and  dredging 
ojierations  are  comjileted.  At  such  time, 
notice  that  the  temjiorary  closure  of  the 
anchorage  is  no  longer  in  effect  will  he 
broadcast  to  mariners.  The  Uajilain  of 
the  Fort  is  establishing  this  .safety  zone 
to  ensure  the  safety  of  life  and  jirojierty 
of  all  mariners  and  ves.sels  transiting  tlie 
local  area. 

U.  Discussion  of  the  Final  Rule 

The  Coa.st  Guard  Cajitain  of  the  Fort 
Delaware  Bav  is  temjiorarily 
establishing  a  safely  zone  closing  the 
southern  jiortion  of  Artificial  Island 
Anchorage  from  F’elirnary  1.  2013.  until 
|une  15,  2013,  unless  cancelled  earlier 
by  the  Cajitain  of  the  Fort.  The 
lionndarv  line  for  the  temjiorary  safety 
zone  includes  the  .southern  jiortion  of 
Artificial  Island  Anchorage,  below 
jiosition  39°29'2()"  N  -075°33'30"  W  to 
jiosition  39°29'12.5"  N  -075°33'0"  W  and 
extending  to  the  .southern  lioimdarv 
according  to  NOAA  chart  12311.  Ve.ssels 
will  not  he  jiermitted  to  anchor  in  this 
Jiortion  of  Artificial  Island  Anchorage. 

I).  Regulatory  Analyses 

We  develojied  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
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below  we  suininarize  our  analyses 
liased  on  these  statutes  and  executive 
orders. 

1.  licguldlory  Planning  and  Paviaw 

Tins  rnh;  is  not  a  significant 
riignlatorv  action  under  section  3(i)  of 
Fxecntive  Order  12H(i(j.  Regulatory 
I’lanning  and  Review,  as  snjiplementiiii 
by  Fxecntive  Order  135()3.  Improving 
R(!gnlation  and  Regulatory  Review,  and 
does  not  nupiire  an  assessment  of 
potential  costs  and  Inmefits  under 
section  ()(a)(3)  of  Executive  Order  128()() 
or  under  section  1  of  Execntivi;  Order 
13.5()3.  The  Office  of  Management  and 
Hndget  has  not  reviewed  it  nmler  those 
Orders.  Although  this  regulation  will 
restrict  access  to  the  regnlateil  area,  the 
effect  of  this  rule  will  not  be  significant 
because;  (i)  The  Coa.st  (hiard  will  make 
extensive  notification  of  the  closure  to 
the  maritime  public  via  maritime 
advisories  .so  mariners  can  alter  their 
plans  accordingly,  and  (ii)  this  rule  will 
lie  enforced  for  only  the  duration  of 
dredging  operations. 

2.  Iinjuicl  an  Snndl  Hntili(‘s 

The  Regnlatorv  Flexibilitv  Act  of  1‘)8() 
(RFA).  .5  IJ.S.f].  (i()1-(il2.  as  amended, 
reijiiires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities"  com|)rises  small 
bnsines.ses.  not-for-profit  organizations 
that  are  indepmulentl v  owned  and 
operated  and  an;  not  dominant  in  their 
fields,  and  governmental  jnri.sdiclions 
with  iiopnlations  of  less  than  .5().()()(). 
This  ride  will  affect  the  following 
entities,  some  of  which  may  he  small 
entities:  The  owners  or  operators  of  the 
vessels  intending  to  anchor  in  the 
.southern  jiortion  of  Artificial  Island 
Anchorage  from  Fehrnary  1,  2013.  until 
lime  13.  2013.  unless  cancelled  earlier 
by  the  (laptain  of  the  Fort. 

The  (Coa.st  (hiard  certifies  under  5 
IJ..S.C.  003(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Vessels  will  be  allowed  utilize  the 
n|)per  portion  of  Artificial  Island 
Anchorage  and  nearby  anchorages  with 
permission  of  the  (least  (Inard  Cajitain 
of  the  Fort  Delaware  Bay  or  her 
represiaitative.  Sector  Delaware  Bay  will 
issue  maritime  advi.sories  widely 
acce.ssibli!  to  users  of  the  Anchorage 
informing  them  of  the  safety  zone. 

.7.  Assislanca  for  Snndl  Enlilias 

Under  section  213(a)  of  the  Small 
Business  Regnlatorv  Enforcement 
Fairness  Act  of  I'Htti  (Fob.  E.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  ride.  If  the  ride 
would  affect  your  small  hnsiness. 


organization,  or  governmental 
jurisdiction  and  yon  have  iinestions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  mav  send  comments 
on  the  actions  of  Federal  em|)loyees 
who  enforce,  or  otherwi.se  determine 
comiiliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricnltnre 
Regnlatorv  Iniforcement  Ombudsman 
and  the  Regional  Small  Business 
Regnlatorv  Fairness  Boards.  The 
Omhndsman  evaluates  these  actions 
annually  and  rales  each  agency’s 
responsiveness  to  small  bnsine.ss.  If  von 
wish  to  comment  on  actions  by 
emplovees  of  the  Ooast  Onard,  call 
1  -888-Rl]0-l- A1 R  ( 1  -888-7 34-3 247). 
The  Coa.st  Onard  will  not  retaliate 
again.st  small  entities  that  (|ne.stion  or 
complain  about  this  ride  or  any  ])olicv 
or  action  of  the  Ooast  Onard. 

4.  (Jollacdon  of  Infornndion 

This  ride  will  not  call  for  a  new 
collection  of  information  under  the 
Fa|)erwork  Reduction  Act  of  lU‘t3  (44 
II.S.O.  3301-3320). 

5.  Fadandisin 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  snhstanlial  direct 
effect  on  the  States,  on  the  relationship 
hetween  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  VVe  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  ride  does  not  have 
implications  for  federalism. 

a.  Prolost  Activitios 

'file  Ooast  Onard  res|)ects  the  First 
Amendment  rights  of  protesters. 
Frote.sters  are  asked  to  contact  the 
])erson  listed  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  section  to 
coordinate  jirotest  activities  so  that  vonr 
message  can  he  received  without 
jeo])ardizing  the  safety  or  secnritv  of 
])eople,  ])laces  or  ves.sels. 

7.  ( ’nfnndad  Mandaias  Haforni  Act 

The  Unfunded  Mandates  Reform  Act 
of  1093  (2  U..S.0.  1331-1338)  requires 
Federal  agencies  to  a.ssess  the  effects  of 
their  discretionary  regnlatorv  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  bv  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  .sector  of 
S1  ()().()()().()()()  (adjusted  for  inllation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  di.scnss  the  effects  of  this  ride 
elsewhere  in  this  preamble. 


H.  Taking  of  Privata  Proportv 
This  rule  will  not  cause  a  taking  of 
private  proiierty  or  otherwi.se  have 
taking  inqilications  under  Executive 
Order  12()3(),  Uovernmental  Actions  and 
Interference  with  (ionstitntionally 
Frotected  Froperty  Rights. 

.0.  (iivil  Jnstica  Hafoi'm 

'I'his  rule  meets  applicable  standards 
in  sections  3(a)  and  3(1))(2)  of  Executive 
Order  12t)88.  (avil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambignity.  and  reduce  burden. 

10.  Plot  act  ion  of  (iliildivn 

We  have  analyzed  this  rule  under 
Executive  Order  13043.  Frotection  of 
(Ihildren  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionatelv  affect  children. 

11.  Indian  Trilnd  (iovarninants 

'I'his  ride  does  not  have  tribal 
implications  under  Executive  Order 
13173.  (Consultation  and  (Coordination 
with  Indian  Tribal  (Covernments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationshi])  hetween  the 
I’ederal  (Covernment  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
res])onsil)ilities  between  the  Federal 
(Covernment  and  Indian  tribes. 

12.  Fnorgy  Hffocts 

This  action  is  not  a  "significant 
energv  action"  under  Executive  Order 
1321 1 .  Actions  (Concerning  Regnlations 
That  Significantly  Affect  Energy  Snp|)ly, 
Distribution,  or  U.se. 

13.  Tochnical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  con.sensns 
.standards. 

14.  Environnwnt 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Secnritv 
Management  Directive  023-01  and 
(Commandant  Instruction  Ml()473.1D, 
which  guide  the  Coast  Cnard  in 
complying  with  the  National 
Environmental  Folicv  Act  of  lOtiO 
(NEFA)  (42  U.S.(C.  4321-4370f).  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cnmnlativelv  have  a 
significant  effect  on  the  human 
environment.  This  ride  involves 
im])lementation  of  regnlations  within  33 
(CFR  Fart  103,  ajiplicable  to  safely  zones 
on  the  navigable  waterways.  This  zone 
will  tenqiorarily  restrict  vessels  from 
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utilizing  the  southern  portion  of 
Artificial  Island  Anchorage;  in  order  te) 
protect  the  safety  of  life  and  pro])erty  on 
the  waters  while  dn’dging  operations 
are  con(iiu:ted.  This  rule  is  categorically 
(;xclnded  from  further  review  under 
paragra])h  34(g)  of  Figure  2-1  of  the 
(’.oininandant  Instruction.  An 
environmental  analysis  checklist 
snp])orting  this  {l(;terminalion  and  a 
(Allegorical  Exclusion  Determination  are 
availahle  in  the  docket  where  indicated 
under  ADDRESSES.  We  .seek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  imjiact  from  this  rule. 

Fist  of  Subjects  in  33  (IFR  Part  1()5 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
niiiuirements.  Security  measures. 
Waterways. 

For  the  reasons  discus.sed  in  the 
preamble,  the  Ooast  (kiard  amends  33 
CIFR  jiart  Ki.'i  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  1  h.'i 
continues  to  niad  as  follows: 

Aiitliority:  33  U.S.C  1 23 1 :  4()  I  I.S.C. 

Chapter  7()'l .  330().  3703:  .30  It.S.C.  I'll.  10.3; 

33  Cl'R  1.03-1. 0.04-1.  (). 04-0.  1(i0.3:  I’lil).  I,. 
107-2‘)3.  llOStat.  2004;  l)(!i)artnu!nt  of 
I  l()iiH;iaii(l  S(u:iii'itv  IhOegatioii  No.  0170.1. 

■  2.  Add  l(k3.T().3-()()32,  to  read  as 
follows: 

§  165.T05-0032  Safety  Zone  Within  the 
Lower  Portion  of  Anchorage  #2,  Artificial 
Island  Anchorage;  Salem,  NJ. 

(d)  Location.  The  southern  ])ortion  of 
the  Anchorage  #2  (Artificial  Island 
Anchorage),  below  jiosition  39°29'2()"  N 
-()7.3°33'3()"  W  to  position  3n°29'12..5"  N 
-()7.‘5°33'()"  W  and  extending  to  the 
southern  boundary  according  to  NCIAA 
chart  12311. 

lb]  Enforcement  period.  This  sec:tion 
is  enforced  Fehruary  1,  2013.  until  June 
1.5,  2013,  unless  cancelled  t;arlier  hv  the 
Captain  of  the  Port. 

(c)  negnlations.  All  persons  are 
r(;(]uired  to  coinjily  with  the  general 
regulations  governing  safety  zones  in  33 
CFR  10.5.23. 

(1)  All  ])erson.s  and  vessels  utilizing 
the  southern  portion  of  the  anchorage 
must  he  aiithoriz(;d  by  the  Captain  of  the 
Port  or  her  rejjresentative. 

(2)  'Phis  section  ai)pli(;s  to  all  vessels 
wishing  to  anchor  in  the  safety  zone 
within  Artificial  Island  Anchorage 
exc.ej)!  vessels  that  are  engaged  in  the 
following  operations: 

(i)  Enforcing  laws; 

(ii)  Servicing  aids  to  navigation;  and 

(iii)  Emergency  resjjonse  vessels. 


(3)  No  p(;rson  may  bring  or  cause  to 
he  brought  into  tin;  safety  zone  any 
vehicle,  vessel,  or  object  unle.ss 
authoriz(;d  by  the  Captain  of  the  Port. 

(4)  No  ])erson  or  ves.sel  may  enter  or 
remain  in  the  safety  zone  without  the 
permission  of  the  Captain  of  the  Port. 

(5)  lAich  person  and  ve.ssel  in  the 
safety  zone  shall  obey  any  dir(;ction  or 
t)rder  of  the  Ca])tain  of  tin;  Port. 

Dated:  l''(;l)niarv  1.  20 1 3. 

T.  (A  VVieniHi's, 

dAP'l'.  I  '..S’.  C'akisI  dtuird.  Allenuile  (kipldin 
of  the  Pori  Sector  Delaware  Bay. 
li-K  tloe.  2()i:t-0:).3.3()  t’itod  2-14-i;c  H:4.3  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  Number  USCG-2012-1092] 

RIN  1625-AAOO 

Safety  Zone  Within  the  Lower  Portion 
of  Anchorage  #9,  Mantua  Creek 
Anchorage;  Paulsboro,  NJ 

agency:  Coa.st  Cuard,  111  IS. 

ACTION:  Temi)orary  final  rule. 

SUMMARY:  The  Coast  Cuard  will  he 
extending  a  tem])orarv  safety  zom; 
around  the  .southern  one-third  of 
Anchorage  #9  (Mantua  Creek 
Aiu:horage),  below  ])o.sition  3‘)°  51.573 
N-()75°  13.557  W  due  to  (lri;dging 
operations.  The  Ilixidge  Florida  will  hi; 
working  along  with  several  support 
barges  and  tugs  to  install  approximately 
8.()()()  feet  of  submerged  pipeline  and 
a))proximately  3,000  feet  of  floating 
pipeline  crossing  through  this  portion  of 
the  anchorage.  This  regulation  is 
neces.sary  to  jirovide  for  the  safety  of  life 
on  the  navigable  waters  of  the  Mantua 
Creek  Anchorage.  This  closure  is 
intend(;d  to  restrict  ves.sel  anchoring  to 
|)rotect  mariners  from  the  hazarils 
associated  with  an  ongoing  dredging 
oiieration. 

DATES:  This  rule  is  effective  on  Eehruarv 
15,  2013  until  March  1, 2013,  unless 
cancelled  earlier  by  the  Captain  of  the 
Port.  This  rule  has  been  enforced  with 
actual  notici;  from  Imbruary  1, 2013. 
until  Eehruarv  15,  2013. 

ADDRESSES:  Docum(;nts  mention(;d  in 
this  preamble  are  part  of  docket  USCC- 
2012-1092.  To  view  documents 
mentioned  in  this  preamble  as  l)(;ing 
availahle  in  the  docket,  go  to  httj):// 
www’.reanlations.aov,  tyjie  the  docket 
numhi;r  in  the  “SEARCH”  box  and  click 


“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  akso  visit  the 
Docket  Management  Facility  in  Room 
Wl  2-140  on  the  ground  floor  of  the 
De])artment  of  Transportation  West 
Huilding,  1200  New  )(;rs(;v  Av(;nue  SE.. 
Washington.  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  I'ederal  holidays. 

FOR  FURTHER  tNFORMATtON  CONTACT:  If 
you  have  (piestions  on  this  temj)orarv 
rule,  call  or  email  fJeutenant  Veronica 
Smith,  II. S.  Coast  Cuard.  Sector 
Delaware  Ray.  Acting  Chief  of 
Waterways  Managem(;nt  Division.  Coa.st 
Cuard;  telephone  215-271-4851,  email 
veronica. I.smith@nscg.inil.  If  you  have 
(luestions  on  viewing  or  submitting 
material  to  the  docket,  call  Rarhara 
Hairston,  Program  Manager.  Docket 
Operations,  telephone  (202)  300-9820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

D1 LS  Department  of  1  lomelaml  Siiciirity 

l''R  l‘'(;(l(;ral  Register 

NPRNt  Notice;  of  Propo.si;(l  Rulemaking 

A.  Regulatory  History  and  Information 

The  Coa.st  Cuard  is  issuing  this  final 
rub;  without  ])rior  uotici;  and 
opportunity  to  comment  ]nir.suant  to 
authority  under  section  4(a)  of  the 
Administrative  Proc(;dure  Act  (APA)  (5 
t  I.S.C.  553(h)).  This  provision 
authorizes  an  agency  to  issm;  a  rule 
without  prior  notice  and  opportunity  to 
comment  wh(;n  the  agency  for  good 
cause  finds  that  those  ])roc(;dures  are 
“impracticable.  unnec(;ssary,  or  contrary 
to  the  public  inten;st.”  Under  5  U.S.C. 
553(h)(R).  the  Coa.st  Cuard  finds  that 
good  cause  exists  for  not  publishing  an 
NPRM  with  respect  to  this  rule  hecau.se 
filial  details  for  this  dredging  op(;ration 
were  not  provided  until  January  24. 
2013.  Initially,  the  C.oa.st  Cuard  was 
advised  by  Dredge  Florida  that  the 
operations  would  he  comjilete  on 
January  31, 2013,  whic;h  is  reflected  in 
the  rule  jnililished  in  78  FR  3320. 
However,  on  January  24,  2013,  the  Coast 
Cuard  was  notified  by  Dredge  Florida 
that  mechanical  failures  would  delay 
the  completion  of  the  dredging 
o])eration.s  until  on  or  around  March  1, 
2013.  As  such,  it  is  im])ractical)le  to 
])rovide  a  full  comm(;nt  p(;riod  due  to 
lack  of  time.  Further,  immediate  action 
is  n(;ce.s.sarv  to  protect  the  maritime 
public  and  facilitate  the  dredging 
ojieration.  and  therefore  a  delay  in 
continuing  this  safetv  zone  would  he 
impracticahle.  The  dredging  h(;gan  on 
December  20th,  2012,  and  will  continue 
until  March  1. 2013  unless  com])leted 
earlier. 
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Under  5  II.S.C.  .'i.'i3(d)(3].  tlie  ('.oast 
(liiard  finds  that  good  i:anse  exists  tor 
making  this  rule  eiiective  less  than  30 
(lavs  after  pnhlication  in  the  Federal 
Register  as  anv  (hday  (mconniered  in 
this  nignlation's  eiiective  date  would  he 
im|)racticahle  Ixicanse  immediate  action 
is  muuled  to  j)rovide  for  the  safety  of  life 
and  property  from  the  hazards 
associated  with  the  dredging  operation. 

B.  Basis  and  I’lirpose 

The  Ureal  hakes  Dredging  Uompany 
has  Imumi  working  with  the  Army  (iorps 
of  Engineers  on  the  Delaware  River 
channel  deepening  project.  A  portion  of 
this  project  re(]uires  the  use  of 
suhmerged  and  floating  pipelines 
cro.ssing  the  lower  portion  of  the 
Mantua  (ireek  Anchorage.  Due  to  the 
presence  of  the  snhmerged  pijieline. 
ves.sels  an;  not  permitted  to  anchor  in 
the  southern  one-third  of  the  anchorage. 
This  regulation  is  nece.ssarv  hecause 
then;  will  he  an  ongoing  dredging 
opciration  to  deei)en  the  Delaware  River 
channel  in  the  Mifllin  and  Billingsport 
Ranges  from  Decemher  20.  2012  until 
March  1. 2013.  TheUaptain  of  llu;  Port 
will  reopiai  this  portion  of  the 
anchorage  once  all  snhmerged  piped ine 
has  been  nicovered  and  dredging 
opeuat ions  are!  com])let(Ml.  At  such  time!, 
notice  that  the  temporarv  closure!  e)f  the! 
imeduerage  is  lu)  leinger  in  e!ffe!e:t  will  he! 
hroaeleiast  te)  mariners.  The  (’,a])tfnn  e)f 
the  Peerl  is  establishing  this  safety  /.erne! 
te)  ensure  the!  safety  e)f  life  anel  preepertv 
e)f  all  mariners  anel  ve!s.se!ls  transiting  tlie 
loe:al  are!a. 

(k  Disc.ussion  of  the  Final  Rule 

The  (^e)a.st  (hiarel  (ia|)lain  e)f  the  Pen  t 
De!laware  Bay  is  lem])e)nirily  e:e)ntinuing 
a  .safely  zeene  edeesing  the  .se)uthe!rn  eene!- 
thirel  e)f  the  Mantua  Creuik  Ane:he)nige 
freein  Fednuarv  1.  2013.  until  Maredi  1. 
2013.  nnle!.ss  e:ane:elle!el  e.irlier  by  the 
Captain  e)f  the!  Pe)rt.  'fhe  hounelary  line 
fe)r  the  tennpeerarv  safety  zeene  inedueieis 
the!  seenthenn  one-thirel  pention  e)f 
Mantua  (ae!e!k  Anedie)rage.  l)e!ginning  eit 
pe)sitie)n  30°  .'ll. 573  N-075°  13.557  \V 
anel  exteneling  te)  the  se)uthe!rn  he)unelarv 
<ie:e:e)reling  te)  NOAA  ediart  12312.  Ve.sseds 
will  ne)t  he  j)e!rmitte!el  te)  anedie)r  in  this 
pe)rtie)n  e)f  Miintna  (iieek  Anedie)r<ige! 
unle!s.s  thew  reuxeive!  anthe)rizatie)n  fre)m 
the!  (ia|)tain  e)f  the  Peert  Delaware!  Bay  e)r 
her  re!|)re!se!ntative!.  Sued)  rexpiests  must 
he!  inaele  24  heeurs  prieer  te)  the!  inte!nele!el 
use  e)f  the  Mantua  (ae!e!k  Anedieerage!. 
Vessels  may  e:e)ntae:t  the!  ('.aptain  e)f  the 
l\)rt  De!hiw<ire  Bay  eer  he!r  rejere^sentative 
in  eereler  te)  e)l)tain  authe)riziilie)n  hv 
e:e)ntacting  (]e)asl  (hiarel  Se!ede)r  Delaware 
Biiy  at:  (215)  271-4040.  Afte!r  evaluating 
the  e:urre!nt  e:e)nelitie)ns  anel  .status  e)f 
elre!elging  openatieen.  the!  Captain  e)f  the 


Pe)rt  Deliiware  B;iy  eer  her  re!i)re!.se!ntative! 
will  ne)tify  the  re!epie!sting  ve!s.sel 
whe!the!r  thew  are!  autheerizeel  te)  ane:he)r 
in  the!  safety  zeene!  within  Mantuii  (]re!e!k 
Ane;he)r;ige!.  anel  will  preeviele  any  eether 
elire!e;lie)ns  feer  theeir  re!e|ne!st. 

D.  Regulaterry  Analyseis 

We  ele!ve!le)pe!el  this  ride  afte!r 
e;e)nsiele!ring  nnmereius  stiitutees  ;mel 
e!xe!e:utive!  eereleers  re!l<ile!el  te)  rnle!making. 
Beleew  we!  snmm.irize!  e)ur  analyse!S 
haseel  een  the!.se!  statiiteis  anel  e!xe!e:utive! 
eerelers. 

1.  Hagiihitorv  Phinnino  and  Prvii’w 

This  ride  is  not  a  signifie.ant 
regulatory  ai:lie)n  uneler  see-.tion  3(0  of 
Exee;utive!  Oreler  12800.  Regulatory 
Planning  anel  Revieiw.  <is  su|)pleme!nte!el 
by  Exe!e;utive!  Oreleir  13503.  Imjireiving 
Reigulatieni  anel  Reigulatory  Review,  anel 
ele)es  ne)t  reupiire  an  asse.ssment  e)f 
peitemtial  e:e).sls  anel  heinefits  uneler 
seieitiem  0(a)(3)  e)f  Exe!e;utive  Oreler  128()0 
e)r  uneler  se!e:tie)n  1  of  Exeu  nt ive  Oreleir 
13503.  'fhe  ()ffie:e!  of  Managemient  iinel 
Buelgeit  hiis  neit  rendeweel  it  iinele!)’  thei.se 
Oreleirs.  Althenigh  this  reigulatiein  will 
re!strie:t  ae:e;e!.s.s  te)  the!  re!gulate!el  areui.  the! 
e!ffe!e:t  of  this  rule!  will  ne)t  he!  signifie:ant 
he!e:au.se!:  (i)  'fhe  Ceeast  Cmirel  will  nuike! 
e!Xte!nsive!  ne)tifie:atie)n  e)f  the!  e:le)sure!  te) 
tile  maritime  |)ul)tii:  via  maritime 
aelvisories  so  mariners  e:an  alter  their 
jilans  ae:i:e)relingly;  (ii)  ve.ssels  may  still 
he  permitteel  to  ane:he)r  in  the  safety 
zone  with  tlie  iiermission  of  the  Captain 
of  the  Port  on  a  e:ii.se!-l)v-e;a.se  basis;  anel 
(iii)  this  rule!  will  he!  e!nie)re;e!el  fe)r  einly 
the  eluratie)!!  e)f  elreulging  eiiieralieins. 

2.  Impact  on  Small  Pntiiics 

The  Re)gulate)ry  Fle!xihility  Ae:t  of  1?)80 
(RFA).  5  II.S.C.  001-012.  as  ameneleel. 
reupiires  feeieral  agene:ie!s  te)  e:e)nsiele!r  the 
l)e)te!ntial  impact  e)f  regulatie)ns  e)n  small 
entitieus  eluring  rule!making.  The  Coast 
Cuarel  e:e!rtifie.s  uneler  5  II.S.C.  005(h) 
that  this  rule  will  ne)t  have  a  .signifie:ant 
eeceenomie:  impae:t  e)n  a  substantial 
nninher  of  small  eentitiees.  This  ride  will 
affe!e:t  the  following  entities,  some  of 
whie;h  may  he  small  entities:  The 
owners  or  operators  of  the  vessels 
inteneling  to  ane:he)r  in  the  .safety  zone 
within  Mantua  Creek  Anediorage  from 
Fehruary  1. 2013.  until  Mare:h  1.  2013. 
or  unle.ss  e:ane;e!lle!el  earlier  hv  the! 
Captain  eif  the  Peirt. 

This  e:le).sure!  will  ne)l  have!  a 
.signifie:anl  e!e;e)ne)mie;  impae:t  ein  a 
substantial  numhe!r  e)f  small  e!ntitie!s  feir 
the  Idlleiwing  reuisem:  Ves.sels  will  he! 
alleiweel  utilize  the  uppe!r  twei-thirels  e)f 
the!  Mantua  Cre!e!k  Ancheirage.  anel 
nearby  aneduirages  with  permissiein  e)f 
the  Ceiast  Cuarel  Caj)tain  e)f  the  Peirt 
De!laware  Bay  or  her  re])re!se!ntative!. 


Se!e;le)r  Delaware  Bay  will  issue  maritime 
aelvi.seirieus  wiele!ly  ae;e:e!s.sihle!  te)  use!r.s  e)f 
the  Ane:he)riige!  infeirming  them  e)f  the! 
safety  zeine. 

.7.  Assistance  for  Small  Hntitics 

Uneler  se!e;tie)n  213(a)  e)f  the  Small 
Busineess  Re!gulate)rv  Enfe)rce!me!nl 
Fairness  Ae:t  e)f  l‘)‘)0  (Pub.  E.  104-121). 
we  want  to  assist  small  e!nlitie!s  in 
imeler.staneling  this  rule.  If  the  rule 
we)ulel  affe!e;t  yeiursimill  business, 
eirganizatie)!!.  eir  geivermnental 
juri.selie:tie)n  anel  ye)u  have  e|ue!.stie)ns 
e;e)ne:e!rning  its  preivisiems  e)r  eijitiems  fe)r 
e;e)mpliane;e!.  jileuise  e;e)ntact  the  ])e!rse)n 
listeul  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  aheive. 

Small  businesses  may  senel  e;e)mme!nt.s 
em  the  ae:tions  e)f  Fe!ele!ral  e!mple)ye!e!s 
who  enfe)re;e.  or  eitherwi.se  eletermine 
e:e)mpliam;e!  with.  Feeieral  reigulatieens  te) 
the  .Small  Business  anel  Agrie;ultnre 
Re!gulate)rv  Enfore:e!me!nt  Omhuelsman 
iinel  the  Reigional  Small  Business 
Re)gnlate)ry  Fairneuss  Boiirels.  The 
Omhuelsman  e!vah!ate!s  thense  ae:tie)n.s 
amuiiilly  anel  rates  euieih  agene:y's 
re!.s])e)n.sive!ne!ss  te)  small  business.  If  veni 
wish  te)  e;e)mme!nl  e)n  ae:tie)n.s  by 
i!m|)le)ye!e!.s  e)f  the  Ce)ast  Cuarel.  e:all 
1-888-REC-l-AlR  (1-888-734-3247). 
The!  Ceiiist  (iuarel  will  ne)t  retaliiite 
iigainst  small  e!ntitie!s  that  epiestieen  eir 
e:e)mphnn  about  this  rule  e)r  any  i)e)lie:y 
e)r  ae:tie)n  e)f  the!  Ceiast  Cuarel. 

4.  (Collection  of  Information 

This  rule  will  not  call  for  a  nenv 
e:e)lle!e:tie)n  e)f  infeermatieen  uneler  the! 
Paperweerk  Reehuitiein  Ae:l  e)f  1995  (44 
II.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  imi)lie:ations  lor  feeleralism 
uneler  Exeuiutive  ()rele!r  13132. 
Feele!rali.sm.  if  it  has  a  substantial  elire!e:t 
effeeit  on  the  State!s.  e)n  the  re!latie)nship 
hi!twe!e!n  the  natieenal  geevernment  anel 
the  State!.s.  e)r  e)n  the  elistrihution  e)f 
peewer  anel  re!.sponsihilities  ameeng  the 
varie)us  levels  of  governmenit.  We!  have 
iinalyzeel  this  rule  uneler  that  Oreleu'  anel 
eletermineul  thal  this  rule  eleees  ne)t  have 
implie;atie)n.s  leer  feelenalism. 

a.  Protest  Activities 

The  Ce)a.st  Cmirel  re!.spe!e:ts  the!  Fir.sl 
Amenelment  rights  eif  jireitesters. 
Pre)te!ste!rs  are!  iiskeel  te)  e:e)nt<ie:t  the! 
l)e!rse)n  listenl  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  se!e:tion  to 
e;e)orelinate!  preelesi  ae:tivities  so  th.it  ye)ur 
me!s.sage  e:an  he  re!e:e!ive!el  wilhenit 
jeuepiirelizing  the  safedv  eer  .security  e)f 
pe!e)])le.  phie.eis  e)r  vessels. 
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7.  Vnfiind(^(i  Mandates  deform  Act 

'I’he  IJnl'uiuled  Mandates  Reform  Act 
of  Httt.'i  (2  U.S.t;.  1.^)3 1-1  .'>38)  re(]uires 
Imderal  agencies  to  assess  tin;  effects  of 
tli(!ir  discr(!tionarv  r(!gnlatory  actions.  In 
|)articular.  the  Act  addresses  actions 
that  may  n;sult  in  the  expenditure  hy  a 
.State,  local,  or  tribal  governiiHmt.  in  tlie 
aggregate,  or  hv  the  i)rivate  sector  of 
.SIOO.OOO.OOO  (adjusted  for  inflation)  or 
more  in  any  one  year,  rhongh  tliis  rule 
will  not  result  in  such  an  ex])enditnre. 
we  do  discuss  the  effects  of  this  ride 
elsewhere  in  this  jneainhle. 

8.  Taking  of  Private  Property 

This  ride  will  not  cause  a  taking  of 
private  ])ro])erty  or  otherwise  have 
taking  implications  under  Executive 
Order  12()3().  Governmental  Actions  and 
Interference  with  Gonstitntionallv 
Protected  Property  Rights. 

P.  Civii  Justice  iieform 

This  rule  meets  apjilicahle  standards 
in  sections  3(a)  and  3(h)(2)  of  Executive 
Order  125)88,  (avil  jnstice  Reform,  to 
minimize  litigation,  eliminate 
amhignity,  and  reduce  hnrden. 

10.  Protection  of  (iiuidren 

We  have  analvzed  this  rule  under 
Executive  Order  1304.1.  Protection  of 
Children  from  Environmental  Health 
Risks  and  .Safety  Risks.  1’his  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safetv  that  iiiav 
dispro])ortionately  affect  children. 

11.  indian  Triind  Governments 

This  ride  does  not  have  tribal 
implications  under  Executive  Order 
1317.5,  Consultation  and  Coordination 
with  Indian  Tribal  Covernments. 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationshij)  between  the 
Federal  Covernment  and  Indian  tribes, 
or  on  the  distrihution  of  power  and 
responsibilities  between  the  Federal 
(Government  aiul  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  "significant 
energy  action”  under  Executive  Order 
13211,  Actions  (Goncerning  Regulations 
That  .Significantly  Affect  Energy  .Sn])])ly, 
Distrihution,  or  Use. 

13.  Tecimicai  Standards 

This  ride  does  not  use  technical 
.standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  con.sensns 
standards. 

14.  Environment 

We  have  analyzed  this  ride  under 
Department  of  Homeland  .Security 


Management  Directive  023—01  and 
Commandant  Instrnction  Ml 047.5. ID, 
which  guide  the  Coast  Cuard  in 
conijilying  with  the  National 
Environmental  Policv  Act  of  15)05) 
(NEPA)  (42  U.S.C.  4321-43701).  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cunudatively  have  a 
significant  effect  on  the  human 
environment.  This  ride  involves 
implementation  of  regulations  within  33 
CI’R  part  10.5,  ajiplicahle  to  safetv  zones 
on  the  navigable  waterways.  This  zone 
will  lem])orarily  re.strict  ves.sels  from 
utilizing  the  southern  one-third  of 
Mantua  Creek  Anchorage  in  order  to 
protect  the  safety  of  life  and  ]U’operly  on 
the  waters  while  dredging  operations 
are  conducted.  'Fliis  ride  is  categoricallv 
excluded  from  further  review  under 
paragraph  34(g)  of  Figure  2-1  of  the 
Commandant  Instruction.  We  seek  anv 
comments  or  information  that  may  lead 
to  the  discoverv  of  a  significant 
environmental  impact  from  this  rule. 

List  of  Subjects  in  33  CFR  Part  18.5 

Harbors.  Marine  .safety.  Navigation 
(water).  Re|)orting  and  recordkeejiing 
reipiirements,  .Security  measures. 
Waterways. 

f'or  the  rea.sons  discn.ssed  in  the 
preamhle,  the  CGoast  Cnard  amends  33 
CFR  jiart  18.5  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  anthoritv  citation  for  part  185 
continnes  to  read  as  follows: 

Aiilhority;  33  l)..S.(:  1231;  48  U..S.C. 
Chajiter  701.  3308.  3703;  .50  IK.S.C.  15)1.  15)5: 
33  CFR  1. 0.5-1.  8.04-1. 8.04-8.  180.5:  Pul).  1,. 
107-25)5.  118  Stal.  2084;  Deparlinonl  of 
lloiueland  .Securilv  llelogatioii  No.  0170.1. 

■  2.  Revise  paragraph  (a)  of  §  18.5.T().5- 
105)2  to  read  as  follows: 

§  165.T05-1092  Safety  Zone  Within  the 
Lower  Portion  of  Anchorage  #9,  Mantua 
Creek  Anchorage;  Paulsboro,  NJ. 

5>:  *  *  * 

(a)  Enforcement  period.  This  ride  is 
enforced  December  20,  2012,  until 
March  1, 2013,  unless  cancelled  earlier 
by  the  Cajitain  of  the  Port. 
***** 

Dated;  luihruary  1,  2013. 

T.  C.  VViemers, 

Gaplain.  I  (.S’.  Goasl  diierd.  Allenuite  Capiuin 
of  the  Port  Deiawaiv  Boy. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[EPA-HQ-OAR-201 2-0393;  FRL-9779-5] 

RIN  2060-AQ38 

Air  Quality:  Revision  to  Definition  of 
Volatile  Organic  Compounds — 
Exclusion  of  trans  1-chloro-3,3,3- 
trifluoroprop-1-ene  [Solstice™ 
1233zd(E)] 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  to  revi.se  the  definition  of  volatile 
organic  compounds  (VOCs)  for  purposes 
of  ))re])aring  state  implementation  |)lan.s 
(SlPs)  to  attain  the  national  amhient  air 
(jiiality  .standards  (NAAQS)  for  ozone 
under  title  I  of  the  Clean  Air  Act  ((GAA). 
This  direct  final  ai:tion  adds  trans  1- 
ch loro-3, 3. 3-trifhioroprop-l-ene  (also 
known  as  Solstice'^'  1233zd(E))  to  the 
list  of  compounds  excluded  from  the 
definition  of  VOCs  on  the  basis  that  this 
compound  makes  a  negligible 
contrihntioii  to  tro|)o,spheric  ozone 
formation. 

DATES:  'I'liis  rule  is  effective  May  18. 
2013  without  further  notice,  unle.ss  the 
EPA  receives  ail  verse  comment  by  April 
1.  2013.  If  the  EPA  receives  adverse 
comment,  we  will  |uihli.sh  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  ])uhlic  that  the  final  rule 
will  not  take  effect. 

ADDRESSES:  Suhiiiit  vour  comments, 
identified  by  Docket'll)  No.  EPA-HQ- 
OAR-201 2-035)3,  by  one  of  the 
following  methods; 

•  WWW. regniations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Emaii:  a-and-r- 

Docket@epamaii.epa.gov.  Attention 
Docket  ID  No.  EPA-HQ-C)AR-2012- 
035)3. 

•  Ea\:  202-588-1541.  Attention 
Docket  ID  No.  EPA-HQ-()AR-2012- 
035)3. 

•  Maii:  Docket  ID  No.  EPA-HQ- 
()AR-201 2-035)3,  Environmental 
Protection  Agencv,  Mailcode:  8102T. 
1200  Pennsvlvania  Ave.  NW.. 
Washington,  DC  20480. 

•  Hand  Deiiverv:  EPA  Docket  Center, 
U..S.  Environmental  Protection  Agency, 
1301  Constitution  Avenue  NWk,  Room: 
3334,  Mail  (Gode:  8102T.  Washington, 
D(G  20480.  Attention  Docket  ID  No. 
EPA-1  iq-OAR-201 2-035)3.  .Such 
deliveries  are  only  accejited  during  ihi; 
Docket's  normal  hours  of  operation,  and 
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sjiecial  arrangements  should  he  made 
lor  (leliv(!ries  ot  hoxed  information. 

Instructions:  Direct  vonr  comments  to 
Docket  ID  No.  FPA-nQ-()AK-2()l 2- 
()3t)3.  The  Id’A's  i)olic:y  is  that  all 
comments  received  will  lx;  included  in 
the  j)ul)lic  docket  without  change  and 
may  he  inach;  available  online  at 
\\  \\  w.rc}>nI(itions.}>()v.  including  any 
personal  information  ])rovided.  unless 
the  comment  includes  information 
claimed  to  he  Coididential  Business 
Information  ((’Bl)  or  other  information 
who.se  disclosure  is  restricted  hy  statute;. 
Do  not  suhmit  information  that  von 
consider  to  he  C'.BI  or  otherwi.se 
protected  through  www’.rcgnkitions.^^ov. 
or  email.  The  www  .rcgn lot ions.gov  Web 
site  is  an  '‘anonymous  acce.ss"  system, 
which  means  the  FPA  will  not  know 
your  identity  or  contact  information 
nnle.ss  von  ])rovide  it  in  the  body  of 
your  comment.  If  von  send  an  email 
comment  directly  to  the  EPA  without 
going  through  \v\v\v. rcguIotions.gov. 
your  (;mail  address  will  he; 
antomaticallv  captnr(;d  and  inchid(;d  as 
])art  of  the  connn(;nt  that  is  placed  in  the 
public  docket  and  made  available  on  the 
lnt(;rnet.  If  von  suhmit  an  (;lectronic 
e:onnnent.  tin;  EPA  r(;comnn;nds  that 
von  include  vonr  name  and  otlier 
c.ontae:t  information  in  tin;  body  of  your 
t;onnnent  ami  with  anv  disk  or  (ID-ROM 
yon  submit.  If  tin;  kiPA  cannot  r(;ad  your 
comment  due  to  technical  difficulti(;s 
and  cannot  contact  von  for  clarification, 
the  EPA  mav  not  In;  able  to  consider 
your  comment.  Electronic  files  shouhl 
avoid  tin;  use;  of  special  characters,  anv 
form  of  encryption  and  he  fri;e  of  any 
d(;fects  or  viruses.  For  additional 
information  about  the  EPA's  public 
docket,  visit  the  EPA  Docket  Center 
homepage  at  http:/ /www.cpo .gov/ 
cpohoinc/dockcts.htm. 

Docket:  AW  documents  in  the  docket 
are  listed  in  the  \v\v\v. rcguIotions.gov 
ind(;x.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  i.e..  C.Bl  or  other  information 
whose  di.sclosun;  is  restrict(;d  hv  statute;. 
C(;rtain  other  material,  such  as 
co])yright(;d  material,  will  hi;  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
(;ither  electronically  in 
www.rcgnlotions.gov  or  in  hard  coi)v  at 
the  Docket  ID  No.  EPA-HQ-()AR-2bl2- 
0393.  E1’A/DC„  EPA  West.  Room  3334. 
1301  Constitution  Ave.  N\Y.. 
Washington.  DC.  The  Public  Reading 
Room  is  open  from  8:30  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  The  tele])hone  numher 
for  the  Public  Reading  Room  is  (202) 
.'>00-1744.  and  the  tele])hone  numher  for 
the  Air  and  Radiation  is  (202)  .'>00-1742. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  Sanders,  Office  of  Air  Quality 
Planning  and  Standards,  Air  Quality 
Policy  Division.  Mail  Codi;  (].'>30-01. 
Ri;s(;arch  Triangle  I’ark.  NC  2771 1 ; 
telephom;:  (010)  .'>41-33.'>0;  fax  numher: 

01 ‘)-.'>4 1-0824;  (;mail  addre.ss: 
soncicrs. (Iovc@cpo.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (iontenis 

I.  Why  is  tin;  lO’A  using  a  (lir(;(:l  final  rnli;';’ 

II.  lions  this  action  a))plv  to  innV 

III.  Backgronnd 

A.  The  lO’A's  VOC  l'ixnnii)lion  Policy 
8.  P(;lition  lo  List  .Solslici;' 1233z(i(E)as 
an  Exnin])t  (ioinjionnd 
C.  Prninannlaclnrn  Notification  Rn\  i(;w  of 
.Solstice' 1233zd(E) 

I).  .Significant  New  Alternatives  Policy 
Program  Riiview  of  .Solstice'  '^'  123:{z.d{E) 
lY.  The  EPA's  Assessment  of  tin;  Petition 
A.  (iontrihntion  lo  Troposi)h(;ric  Ozone 
8.  Eik(;lihood  of  Risk  lo  1  Inman  I  leallh  or 
the  Environm(;nt 
(.].  (dohal  Warming  Pot(;nlial 
13.  Conclusions 

V.  Hired  Pinal  Action 

VI.  .Slalnlory  and  Exeetdive  ()rd(;r  R(;\'ii;ws 
A.  Ex(;cnlive  Order  128()();  Regnlalorv 

Planning  and  l']xi;cnliv(;  Order 
Improving  Regulation  and  Ri;gnlalorv 
R(;\iew 

8.  Paperwork  R(;duclion  Act 
(k  Regnlatorv  Plexihililv  Act 
I).  Ihdnnded  Mandal(;s  Reldiin  Act 
I'k  Exi;cnlive  Or(h;r  i:!i:52:  P(;d(;ralism 
I''.  l']xi;cidive  Order  1317.">:  Consnilalion 
and  Coordination  With  Indian  Tribal 
Coveinmenis 

(k  Execnlivi;  Ord(;r  1304.'>:  Prol(;clion  of 
C.hildren  from  Ihivironmental  Ihxdlh  and 
.Safely  Risks 

1 1.  l']x(;cnliv(;  Ord(;r  i:t21 1 ;  Actions  that 
.Significant Iv  Affect  Energv  .Su|)plv. 
Ilistrihntion  or  Use 
I.  National  Technology  Transfer  and 
Advancement  Act 

|.  Executive  Order  128!)8;  Ped(;ral  Actions 
lo  Address  Environmental  Inslici;  in 
Minority  Populations  and  Low-lnconu; 
Populations 

K.  (Congressional  Review  Act 
E.  judicial  Re\  iew 

1.  Why  is  the  EPA  using  a  direct  final 
rule? 

The  EPA  is  publishing  this  direct  final 
rule  without  a  prior  ])ro|)os(;d  rule 
because  we  view  this  as  a 
noncontroversial  action  and  antici|)ate 
no  adverse  connm;nt.  This  action  revises 
the  EPA’s  d(;finition  of  V(KCs  for 
purposes  of  ])reparing  ,SlPs  to  attain  the 
NAAQ.S  for  ozom;  under  title  I  of  the 
(CAA.  However,  in  the  “Projio.sed  Rules” 
section  of  this  Federal  Register,  we  are 
publishing  a  .separati;  document  that 
will  serve  :is  tin;  propo.sed  rule  to  make 
this  revision  to  the  definition  of  V()(Cs 
if  adverse  comments  are  received  on 
this  direct  finiil  rule.  Wi;  will  not 
institute  a  second  comment  in;riod  on 


this  iiction.  Any  parties  int(;r(;st(;d  in 
commenting  must  do  so  at  this  time.  For 
further  information  about  connn(;nting 
on  this  rule,  see  the  ADDRESSES  .section 
of  this  document. 

If  the  I'iPA  receives  adver.se  comment, 
we  will  |)iihli.sh  a  timely  withdrawal  in 
tin;  Federal  Register  informing  the 
public  Ihiit  this  direct  final  ruli;  will  not 
take  effect.  We  would  address  all  public 
comments  in  any  suh.seipient  fimil  rule 
ha.s(;d  on  the  propo.sed  rule. 

II.  Does  this  action  apply  to  me? 

Entities  potentially  iiflected  by  this 
direct  final  rule  include,  hut  are  not 
nece.ssarily  limited  to,  .state  and  local  air 
pollution  control  agencies  tlnit  ado])t 
and  implement  regulations  to  control  air 
emissions  of  Y(Xis:  industries  involved 
in  the  manufacture  or  use  of 
refrigerants,  aerosol  and  non-aerosol 
solvents,  and  blowing  agents  for 
insulating  foams:  and  manufacturers  of 
refrigeration  eipiipment.  hot  water 
h(;aters  tmd  waste  heat  r(;covery 
(;(jni])ment. 

HI.  Background 

A.  The  HPA’s  VOd  Exemption  Poliev 

Tropospheric  ozone,  connnonlv 
known  as  smog,  is  formed  when  VdHs 
and  nitrogen  oxides  (NOx)  react  in  the 
atmo.s])here  in  the  ])resence  of  sunlight. 
Beciuise  of  the  hiirmful  h(;alth  effects  of 
ozone,  the  EPA  and  stiite  governments 
limit  the  amount  of  V()(],s  that  can  In; 
releii.sed  into  the  atmo.s])here.  VOds  are 
tho.se  organic  compounds  of  carbon  that 
form  ozone  through  atmo.s])heric 
j)hotochemical  reactions.  Different 
VCXks  have  different  levels  of  reactivity. 
That  is.  they  do  not  react  to  form  ozone 
at  the  same  sjn;ed  or  do  not  form  ozone 
to  the  same  extent.  Some  YOCs  react 
slowly  or  form  less  ozone:  therefore, 
changes  in  their  emissions  have  less 
and,  in  some  ca.ses,  very  limited  effects 
on  local  or  regional  ozone  ])ollution 
episodes.  It  has  been  the  EPA's  poliev 
that  organic  compounds  with  a 
negligible  level  of  ri;activity  should  he 
excluded  from  the  regulatory  Y(X'. 
definition  so  as  to  focus  YOC  control 
efforts  on  compounds  that  do 
significantly  increase  ozone 
concentrations.  Tin;  EPA  al.so  h(;lieves 
that  exem])ting  such  compounds  creates 
an  incentive  for  industry  to  nsi; 
negligibly  r(;activ(;  t:om]5ound.s  in  placi; 
of  more  highly  retictivi;  com]n)unds  that 
an;  regiilat(;d  as  Y(X]s.  The  EPA  lists 
comitounds  that  it  has  determined  to  he 
negligibly  reactive  in  its  regulations  as 
being  excluded  from  the  definition  of 
Y(X:.  (4()CFR  .'H.lOOls)). 

The  C;AA  reipiires  the  regulation  of 
Y(Xis  for  various  jturposes.  Section 
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3()2(s)  of' the  (lAA  specifies  that  the  KFA 
has  the  autlioritv  to  defiiK!  the  meaning 
of  “V(X;,”  and  hence  what  com])onnds 
shall  he  treated  as  VOCs  for  r(;gidatorv 
purpo.ses.  'I’lie  ])olicy  of  (ixcluding 
negligihly  reactiv(!  coinpoimds  from  the 
V(X;  definition  was  first  set  forth  in  the 
“Recommended  Folicv  on  (lontrol  of 
Volatile  Organic  (;om])ounds'’  (42  1*’K 
35314,  )ulv  8,  1077)  and  was 
sn])j)lem(mt(;d  most  recently  with  the 
“Interim  (hiidance  on  (It)ntrol  of 
Volatile  Organic  (A)m|K)imds  in  Ozone 
State;  Implementation  Flans”  (Interim 
(hiidance)  (70  FR  54()4().  September  13. 
2005).  3'he  EFA  uses  the  reactivity  of 
ethane  as  the  threshold  foi  determining 
whether  a  compound  has  negligible 
reactivity.  Oomjxmnds  that  are  less 
reactive  than,  or  equally  reactive  to, 
ethane  under  certain  assumed 
conditions  may  he  deemed  negligihly 
reactive  and  therefore  suitable  for 
exemption  from  the  regulatory 
definition  of  V(X'..  Conqiounds  that  are 
more  reactive  than  ethane  continue  to 
he  considered  VOCs  for  regulatory 
pur])oses  and  therefore  are  subject  to 
control  reciuirements.  The  selection  of 
ethane  as  the  threshold  conqiound  was 
based  on  a  series  of  smog  chamber 
ex])(;riments  that  underlay  the  1977 
policy. 

Tlu;  1-3’A  has  used  three  different 
metrics  to  conqiare  the  reactivity  of  a 
si)ecific  componnd  to  that  of  ethane:  (i) 
The  reaction  rate  constant  (known  as 
koii)  with  the  hydroxyl  radical  (OH);  (ii) 
the  maximum  incremental  reac;tivitv 
(MIR)  on  a  reactivity  ])er  unit  mass 
basis:  and  (iii)  the  MIR  exjires.sed  on  a 
reactivity  per  mole  basis.  Differences 
between  these  three  metrics  are 
discussed  below. 

'rhe  k()ii  is  the  reaction  rate  constant 
of  the  com])ound  with  the  OH  radical  in 
the  air.  This  reaction  is  typically  the 
first  stej)  in  a  series  of  chemical 
reactions  bv  which  a  compound  breaks 
down  in  the  air  and  ])articipates  in  the 
ozone-forming  process.  If  this  stej)  is 
slow,  the  componnd  will  likely  not  form 
ozone  at  a  very  fast  rate.  'I’he  kon  values 
have  long  been  u.sed  by  the  EFA  as  a 
m(;tric  of  photochemical  reactivity  and 
ozone-forming  ac:tivitv.  and  they  have 
l)e(;n  the  basis  for  most  of  the  EFA's 
l)revious  exclusions  of  negligihly 
reactive  compounds  from  the  regulatory 
definition  of  V(X].  'flu;  kon  metric  is 
inherently  a  molar-based  com])ari.son, 
i.e.,  it  measures  the  rate  at  which 
molecul(;s  react. 

The  MIR.  both  by  mole  and  by  mass, 
is  a  mon;  recently  dey(;loped  metric  of 
photochemical  reactivity  deriy(;d  from  a 
c:omputer-l)a,sed  photochemical  model. 
'I’his  metric  considers  the  complete 
ozone  forming  activity  of  a  com})ound 


on  a  single  day,  and  not  merely  the  fir.st 
reaction  stej).' 

Tlu;  MIR  values  for  compounds  are 
typically  expres.s(;d  as  grams  of  ozone 
formed  ])(;r  gram  of  V(X;  (mass  basis), 
hut  may  also  hi;  (;xpri;s.s(;d  as  grams  of 
ozone  fornu;d  ])er  mole  of  VOH  (molar 
basis).  I''or  comparing  the  r(;actiyities  of 
two  compounds,  use  of  tlu;  molar-based 
MIR  values  compares  an  (;(jnal  nnml)(;r 
of  nu)l(;cnles  of  tlu;  two  com])oimds. 
Alternatively,  u.se  of  tlu;  mass-ha.sed 
MIR  values  com])ares  an  ecpial  mass  of 
the  two  com])oimds.  which  involves  a 
different  numbers  of  molecules, 
depending  on  the  relative  molecular 
w(;ights.  The  molar-l)as<;d  MIR 
conqjari.son  is  consistent  with  the 
original  smog  chamber  experiments  that 
underlie  the  original  selection  of  ethane 
as  the  thr(;.shold  compound,  in  that 
these  experiments  compared  e(jual 
molar  concentrations  of  individual 
VOCs.  It  is  also  consistent  with  previous 
reactivity  determinations  l)as(;d  on  kon 
values,  which  are  inher(;ntly  molar- 
ha.sed.  By  contrast,  the  mass-ha.sed  MIR 
comi)ari.son  is  more  i:onsistent  with  how 
MIR  values  and  otlu;r  reat:tivity  metric:.s 
have  h(;en  aj)])lied  in  n;activity-hased 
(;mis.sion  limits,  such  as  the  relatively 
r(;cent  national  V()(A;mi.ssions 
standards  for  aerosol  coatings  (40  ('I'’R 
part  50  suhpart  I'k  promulgat(;d  in  2()()8), 
in  which  the  ma.ss  fraction  of  each 
c'.oating  component  is  multipli(;d  by  its 
mas.s-ha.s(;d  MIR  vahu;.  Many  old(;r  V(X; 
r(;gulations  contain  limits  on  the  mass  of 
V(X’,  per  volume  of  ])roduct  without 
reactivity  weighting.  An  exam|)le  of  this 
latter  type  of  r(;gulation  is  tlu;  liFA’s 
r(;gulation  for  limiting  V(X’,  emissions 
from  architectural  coatings  (40  ('FR  part 
50  snh])art  D,  promulgated  in  10‘)8). 

This  type  of  regulation  allows 
substitution  of  a  gram  of  one  V(X]  for  a 
gram  of  another  VCC,  without  regard  to 
the  mimb(;r  of  moles  in  a  gram  or 
individual  reactivity  values,  thus 
making  compliance  simpler  for 
regulated  producers  and  enfon:ement 
simjjler  for  air  agencies.  However,  the 
fact  that  regulations  are  .structured  to 
limit  V(X'  content  by  reactivity- 
weighted  ma.ss  fraction  or  by  mass  for 
ease  of  im])lenu;ntation  and 
enforc(;ment  does  not  iu;ces.sarilv 
control  whether  V(X;  exem])tion 
decisions  should  he  mad(;  on  a  weight 
basis  as  well. 

The  choice  of  the  molar  basis  versus 
the  mass  basis  for  the  ethane 
comparison  can  he;  significant.  In  some 
cases,  a  com])ound  might  be  considered 
less  reactive  than  ethaiu;  under  the  mass 
basis  hilt  not  under  the  molar  basis.  For 
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compounds  with  molecular  w(;ight.s 
higher  than  that  of  ethane,  u.se  of  the 
mass  basis  ri;sults  in  more  VfXls  l)(;ing 
classified  as  less  reactive  than  ethane 
than  does  use  of  the  molar  basis. 

The  El’A  has  con.sider(;d  the  choice 
l)(;twt;en  a  molar  or  mass  basis  for  the 
comparison  to  ethane  in  past 
rulemakings  and  guidance.  In  the 
Int(;rim  (uudance,  the  EFA  .stated: 

|A|  comparison  to  (;llum(;  on  a  mass  basis 
strik(;s  tlu;  right  l)alaiu:(;  lu;t\v(;(;n  a  threshold 
that  is  low  enough  to  captnn;  compounds 
that  signil'icantlv  aflect  ozoiu;  conc(;ntralions 
and  a  thr(;slu)ld  that  is  high  (;nough  to 
(;x(;mpt  some  compounds  that  may  us(;rnllv 
snhstitnti;  tor  mon;  highly  r(;acliv(; 
compounds. 

When  revii;wing  compounds  that  have 
been  suggesti;d  tor  V()(:-(;x(;mpl  status.  EFA 
will  continue  to  com  par;;  th(;m  to  ethane 
using  k()M  ex|)n;ss(;d  on  a  molar  basis  and 
MIR  vahu;s  expr(;ssed  on  a  mass  basis. 

The  EFA’s  2(){)5  Interim  (uiidance 
iikso  noted  that  concerns  have 
.sometimes  been  raised  about  tlu; 
potential  im])€u:t  of  a  V(X;  ex(;mption  on 
environnu;ntal  endpoints  other  tlum 
ozone  concentnitions,  including  fine 
partich;  fornuitit)!!.  air  toxics  (;xi)osnr(;.s, 
.stnitospheric  ozone  depletion  and 
climate  change.  The  EFA  luis 
r(;cogniz(;d.  howevi;r.  that  there  tire 
exi.sting  regnlatorv  and  non-r(;gnlatorv 
prognnns  tluit  iirt;  .sp(;cifically  design(;d 
to  address  the.si;  issues,  and  the  EFA 
continues  to  l)(;lieve  tluit  the  imiiacts  of 
V(X;  (;x(;mption.s  on  environmentiil 
endpoints  other  than  ozone  formation 
will  lu;  ad(;(|uatelv  addres.sed  by  these 
jirograms.  'Flu;  V(X;  exemption  |)olicy  is 
intended  to  facilitate  attainment  of  the 
ozone  NAAQS,  and  (puistions  have  been 
raised  as  to  whether  the  agency  has 
authority  to  use  its  V(X;  exenqition 
jKilicy  to  address  concerns  that  are 
unrelated  to  ground-level  ozone.  In 
general.  \T3(',  exemption  decisions  will 
continue  to  be  ha.sed  solely  on 
consideration  of  a  t:om]U)und’s 
contribution  to  ozone  formation. 
However,  if  the  EFA  determines  that  a 
particular  V(X;  exemption  is  likely  to 
result  in  a  significant  increase  in  the  u.se 
of  a  comi)ound  and  that  tlu;  increa.sed 
nsi;  would  pose  a  significant  risk  to 
human  health  or  the  (;nvironnu;nt  that 
wonhl  not  he  addressi;;!  ade(]nately  by 
existing  ju'ograms  or  polie:ies.  the  EFA 
reserves  the  right  to  exercisi;  its 
judgment  in  deciding  whether  to  grant 
an  exenqition. 

B.  Bat  it  ion  to  List  Solstico''"  1233-/.d(K) 
as  an  Exainpt  Compound 

Honeywell,  Inc.  submitted  a  petition 
to  the  EFA  on  july  10,  2011,  reipiesting 
that  tians  1 -chloro-3, 3, 3-trill uorojiro])-!- 
ene  (also  known  as  Sokstice'  ^' 
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1288zd(F):  CA.S  mmiber  1  ()2(i87-(i.5-()) 
be  exempted  from  VOd  control  based  on 
its  low  reactivity  relative  to  ethane.- 
The  petitioner  indicated  that  .Solstice'" 
1288zd(F)  may  be  used  in  variety  of 
applications,  including  as  a  solvent  in 
aerosol  and  non-aero.sol  ap|)lications.  as 
a  blowing  agent  in  insulating  foams  for 
r(!frigerators/fr(!ez(!rs  and  hot  water 
heaters,  and  as  a  refrig(;rant  in 
commercial  chillers  and  wast(!  heat 
recovery  (Rankin  cycle)  systems.  In  the 
foam  blowing  a|)plication.s.  .Solstice'" 
1288zd(F)  will  comptUe  with  HFd- 
24.5fa.  HFt'.-8().5mfc  and  cyclopentane. 
.Sokstice'''  1288zd(F)  will  com|)ete  with 
HFd-24.5fa  and  HFC-184a  in  refrigerant 
apj)lications  and  with  H('Fd-22.5ca. 

I  i(;FC-22.5cb.  HFC-48-l()mee  and 
methyl  chloroform  in  aerosol  solvent 
applications.  ‘  These  applications  have 
been  apj)roved  by  the  Fl’A's  .Significant 
New  Alternatives  Policv  (.SNAP) 

Program  (sue  .section  III.D).^ 

To  support  its  petition,  llomwwell 
suhmitted  several  documents,  including 
a  technical  report  on  the  maximum 
incremental  reactivity  of  Sokstice'^' 
1288zd(F)  (Carter.  200?)):  two  ])eer- 
reviewed  journal  artichis  on  its 
atmospheric  chemistry,  reaction  rat(!S. 
atmospheric  liletimes  and  ozone 
depletion  potentials  (Patten  and 
WiKibbles.  2010:  .Sulbaek  Anderson  et 
ak.  2008):  a  technical  re|)ort  on  ozone 
depletion  (Wang  (4  ak.  201 1 ):  a 
technical  report  on  its  global  warming 
potential  (CWP)  (Wang  et  ak.  2012):  and 
a  summarv  of  toxicitv  studies  for 
.Sokstice'"  1288zd(Hj  (Honeywell.  2011). 
All  of  th(!se  have  been  added  to  the 
docket  lor  this  action.  In  summarizing 
the  content  of  these  documents. 
Honeywell  states  that  .Solstice'^' 
1288zd(F)  has  low  ozone  reactivity,  low 
(iWi^.  low  contribution  to  ozone 
dej)letion  and  low  toxicity,  and  that  the 
u.se  of  the  compound  avoids  the  fire  ri.sk 
of  using  cyclopentane  as  a  foam  blowing 
agent. 

C.  Pn^nuiniildctuiv  Xotificdtion  RdvidW 
of  Solsticd''’  1233zd(H) 

Th(!  Toxics  .Substanccis  (k)ntrol  Act 
(T.SCA)  r(!quires  the  FPA  to  asse.ss  and 
prevent  any  unniasonable  risks  to 
luunan  health  and  the  environment 
befon;  a  new  chemical  substance  is 


-  Trans  l-(:lilnrn-;{.:CH-lrinu<)r(i|)nii)-  Immh!  will 
iilsii  Ih!  niiirki^tod  liv  IldiK'vwdl  uihIim' (lie  liiidi; 
iiiinids  .Solsticd' 'I  \12  K(!lri;.;dri]nl.  .Solstice''' 
l.i(Hiid  Itlowinj;  .\eenl.  .Solstice!'"  I, HA.  and 
.Solstice'''  l’(!i'lorMianc(!  Mind. 

'()l  till!  coin|)oiinds  listed  here!  as  coni|)i!titors.  all 
but  cvclo|)i!nlaiU!  have!  alr(!adv  l>(!(!n  (!xcliid(!d  l)\ 
the  hI’.X  Irom  the  d(!rinilioii  ol  VOC. 

•'llie  .SN,\I’  |!ro<;rain  approval  rtilers  to  ,Solstic:(!''' 
12:C</d(K)  as  a  suhstitiitt!  c(!rtain  OD.Ss.  rather  than 
as  a  snhstiliilt-  lor  the  enrrenth  inark)!t(!d 
compounds  with  which  it  will  coinp(!te. 


introdiictul  into  comnutree.  .Sttclion  .5  of 
T.S(’A  rtupiires  inanulactunM's  .md 
im])orl(!rs  to  notify  the  FPA  before 
manufacturing  or  imj)orting  a  tiew 
chemical  substance.  Under  llu; 
Premanufaclure  Notification  (PMN) 
Review  Proettss.  tlie  liPA  then  performs 
cl  risk  a.sse.ssmeni  on  the  new  chemiciil 
suhstance  to  determine  if  an 
unreasonabl(!  risk  may.  or  will,  be 
j)re.sented  by  the  expected  u.se  of  th(! 
new  substcince.  Finally,  the  FPA  niiikes 
risk  miinagement  decisions  and  takes 
action  to  control  any  unreasoniible  risks 
posed  by  new  chemical  substanetts. 
linder  T.SCA,  the  FPA  is  allowed  ?)() 
days  to  review  each  suhstance, 
extendahle  to  180  days  under  certain 
conditions. 

As  a  new  chemical  not  yet  introduced 
into  commerce,  .Solstice'  "  1288zd(F) 
has  recently  completed  a  PMN  review 
on  lanuary  80.  2012.  After  considering 
fill  relevant  data  currcmtly  available,  the 
FPA  was  unable  to  find  any 
unreasonable  risks  to  human  health  or 
the  environment  from  the  (!X])(!cted  use 
of  the  substance.  Biised  on  this  finding. 
lh(!  FPA  did  not  find  it  nectts.siiry  to  take 
any  actions  to  pntvcinl  unreasonable  risk 
under  T.SCA.  Once  the  FPA  is  iidbrmiul 
Ihiit  ])roduction  of  the  comjjound  has 
stiirttul.  it  will  b(!  added  to  tlu;  T.SCA 
invtmtorv  of  chemictil  suhstanc(!s  that 
art!  ])rothiced  or  inqtorttul  in  the  Ik.S. 

n.  SinniluTdii  Now  Allonuitivos  Policv 
Proaroni  Review’  of  Solstice' ■'>  12337.d(E} 

The  .SNAP  program  is  the  FPA’s 
program  to  evaluate  and  ntgulale 
suhstilut(!.s  for  the  ozoiut-dephtling 
substances  (OD.Ss)  that  tire  being  phased 
out  under  the  stratospheric  ozone 
])rolection  jirovisions  oftheCAA.  In 
section  til 2(c)  of  tlu;  C^AA.  the  agenev  is 
authorized  to  identify  and  publish  li.sts 
of  acceptable  and  unacceptable 
substitutes  for  class  I  or  class  11  ozone- 
depleting  substances.'’  The  FPA’s  .SNAP 
])rogram  has  evaluated  the  use  of 
.Solstice'  ''  1288zd(F).  The  review 
considenul  information  on  the  effects,  if 
any,  of  the  comi)ound  on  stnilospheric 
ozone  de])U!tion,  lro])ospheric  ozone, 
ecosystem  eflects  from  d(!|)osition  and 
toxicity  to  hum.ms.  On  August  10,  2012. 
the  .SNAP  prognim  ])uhlished  it 
d(;t(;rmination  finding  .Solstice''' 
1288zd(F)  acceptable  for  use  as  a  fo.im 
blowing  agent  lor  certain  jiroilucts,  as  it 
refrig(!rant  in  new  cttnlrifugal  chillers 
and  as  an  aerosol  .solvent.  77  l’’R  47708. 
However,  the  .SNAP  ])rogr;un  is 
currentiv  .still  reviewing  .Sokstice;' '' 
1288zd(k])  for  u.se  as  a  refrigerant  for 


'  Inlcinnntion  on  Ihi!  .SNAl’  projeniin  can  ho  round 
on  llu!  l(illowin<4  Wnh  page:  n  n  n'.c/«j.»oi  /ozo;ic/ 
snap. 


non-mechanical  heat  transfer  and  ;is  a 
.solvent  for  cleaning  or  for  .idhesives  and 
coalings,  'rluis.  at  this  time,  it  would  he 
a  violiition  of  the  UAA  and  the  .SNAP 
prognun  ntgulalions  for  tiny  ])er.son  to 
introduce  .Sokstice'''  1288zd(F)  into 
int(;rstale  commerce  for  u.se  in  tiny  of 
the.se  end  u.s(;s  regulated  by  the  .SNAP 
program. 

IV.  The  FPA’s  Assessment  of  the 
Pel  it  ion 

The  FPA  is  taking  direct  fimil  action 
to  approve  the  petition  for  (;xem])tion  of 
.Solstice'''  1288zd(F)  from  the  d(;finilion 
of  YOU.  This  action  is  consistent  with 
the  Interim  (hiidant:e  based  on  the  three 
reactivity  metric  values  for  .Solstice'" 
1288zd(F)  compiired  to  the 
corresponding  values  for  ethane:  our 
inability  in  the  Premanufacture 
Notification  Review  Program  to  find  any 
unreasonable  risks  to  human  health  or 
the  environment  from  the  ex])ected  u.se 
of  the  substance:  our  finding  in  the 
.SNAP  program  review  of  this  chemical 
that  u.se  of  this  chemical  in  currently 
iillowed  a])])lications  do(;.s  not  ])o.se  ti 
significant  risk  to  hum;m  healtli  or  the 
environment:  and  our  confidence  that 
the  .SNAl’  ])rogram  will  prevent  tin;  u.se 
of  this  ch(;miciil  in  any  additional 
iip])Iic;ition.s  wlu;re  such  u.se  would  post; 
a  significiint  risk  to  huiuim  health  or  the 
environnn;nt.  We  also  believe  that  tlu; 
much  lowttr  UWP  of  Solstice  '" 

1288zd(F)  relative  to  oik;  of  the 
clH;micaks  it  can  re])lace.  as  d(;.scribed  in 
S(;clion  1V.(].  is  tin  <uldition;il  retison  to 
approve  the  YOU  exemjjtion  for  this 
cliemical  and  thus  (;iu:ourage  its  use. 
given  that  applying  the  Interim 
(luidance  itself  .sup]K)rt.s  such  approval. 

A.  Coni i'il)dt ion  to  Tropospheric  O'/.one 

The  reaction  rate  of  ethane  with  OH 
is  2.4  X  10  cm'*/molecule-.sec.  The 
corn;.sponding  r(;action  rate  of 
.Solstice'-''  1288zd(F)  for  reaction  with 
OH  radical  (koii)  has  been  measured  to 
be  4.40  X  10  '  ’  cm ‘/molecule-sec 
(.Sulbaek  And(;rsen  et  ak,  2008):  other 
reactions  with  ozone  and  nitratt;  nulical 
were  negligibly  small.  The  difference 
b(;twe(;n  the  two  kon  values  is  not 
significant:  but  .still,  .Solstice''' 
1288zd(F)  is  above  the  (;thane 
benchmark. 

The  ovenill  atmo.s])h(;ric  r(;iiclivity  of 
.Sokstice'"  1288zd(F)  was  .studied  in  an 
experimentiil  smog  i:hamber  ;md  the 
chemical  mechanism  deriv{;d  from  this 
study  was  used  to  model  the  c;om])lete 
formation  of  ozone  for  an  entire  single 
day  under  “realistic"  atmos])h(;ric 
conditions  (Uarler.  2000).  Using  the 
standard  8?)-city  arrav  of  input 
conditions.  Qirter  calculated  <i  MIR 
value  of  0.040  g  0?/g  YOU  for  .Sokstic;e’'''' 
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1233zd{E)  for  “averaged  c;onditi()iis."  Table  1  presents  the  three!  reactivitv 

V(!rsus  0.28  g  O  t/g  V(X;  for  ethane. “  metrics  for  Sohstice'  1 233z(l(F)  as  they 

compare  to  ethane. 


Table  1— Reactivities  of  Ethane  and  Solstice^m  1233zd(E) 


Compound 

k(  >11 

(cm-Ymolecule- 

sec) 

Maximum  incre¬ 
mental  reactivity 
(MIR) 

(g  0,/mole  VOC) 

Maximum  incre¬ 
mental  reactivity 
(MIR) 

(gO,/g  VOC) 

Ethane . 

Solstice’'"^  1233zd(E) . 

2.4x10  '' 
4.40x10  '' 

8.4 

5.22 

0.28 

0.040 

Notes: 

1.  koM  value  for  ethane  is  from  Atkinson  et  al.,  2006  (page  3626). 

2.  koii  value  for  Solstice'"^  1233zd(E)  is  from  Sulbaek  Andersen  et  al.,  2008. 

3.  Mass-based  MIR  value  (g  03/g  VOC)  of  ethane  is  from  Carter,  2010  (page  178).  The  value  of  0.28  is  slightly  different  than  the  value  of 
0.268  reported  in  Carter,  2009.  The  ERA  does  not  consider  this  slight  difference  to  be  material. 

4.  Mass-based  MIR  value  of  Solsticef^  1233zd(E)  is  from  Carter,  2009. 

5.  Molar-based  MIR  (g  O s/mole  VOC)  values  were  calculated  from  the  mass-based  MIR  (g  0;/g  VOC)  values  using  the  number  of  moles  per 
gram  of  the  relevant  organic  compound. 


From  tlu?  data  in  Table  1,  it  can  he 
seen  that  Solstice' 1233zd(E)  has  a 
higher  kon  value  than  ethane,  meaning 
that  it  initially  reacts  more  rpiicklv  in 
the  atmos])here  than  ethane.  However,  a 
molecule  of  Solstice  ' 1233z(l(E)  is  less 
nuictive  than  a  molecule  of  (ithaiK!  in 
terms  of  comirleti!  ozone  forming 
activity  as  shown  by  the  molar-ha.sed 
MIR  (g  O^/mole  VOCi)  values.  Also,  a 
gram  of  Solstice  ' 12.33zd(E)  has  a 
lower  MIR  value  than  a  gram  of  ethane. 
'I’hns,  under  the  Interim  (hiidance 
.Solstice' f''  1233zd(E)  is  eligible  to  h(! 
exenijited  from  the  definition  of  VOH, 
on  the  basis  of  both  ma.ss-hased  and 
molar-ha.sed  MIR. 

According  to  the  p(!titioner,  in  the 
foam  blowing  ajjplications,  .Solstice'’’^' 
1233zd(E)  will  coinjjete  with  HFH- 


245fa,  HFC.’-36.5mfc  and  cyclopentane. 
.Solstice'"^'  1233zd(E)  w'ill  comj)ete  with 
HFC-24.5fa  and  HFOl34a  in  refrigerant 
a])])lications  and  with  HCFC-22.5ca. 
HCFC-22.5ch,  HFC-43-l()mee  and 
methyl  chloroform  in  aerosol  solvent 
a])plication.s.  These  applications  have 
he(!n  a])])roved  hv  th(!  ERA’s  .SNAP 
Program  (.see  section  lll.D).'  The  EPA 
believes  that  markr:t  pen(!tration  by 
.Solstice''^'  1233zd(I'd  is  more!  likelv  in 
foam  blowing  and  refrigeration 
api)lications  than  in  aerosol  solv(!nt 
applications.  (liven  the.se  known 
pros])ect.s  for  substitution,  it  is 
informative  to  compare  the  ozoik! 
reactivity  metric  values  for  .Solsticcf 
1233zd(E)  to  the  values  for  1  IF()-24.5ia. 

I  IFC-36.5mfc.  cvclopentaiK!.  inethvl 


chloroform  and  HF()-134a.  although  the 
Interim  (Guidance  does  not  contemplate 
such  comj)ari.son.s  among  substitutes  in 
every  case.”  Table  2  contains  the  ozone 
metrics  for  .Solstice'  1233zd(E).  these 
five  chemicals  and  ethane.  The  table 
shows  that  .Solstice'^'  1233zd(E)  is 
lower  than  cyclopentane  on  all  three 
reactivity  metrics.  Thus,  it  is  reasonable 
to  conclude  that  when  .Solstice'-'^' 
123.3zd(E)  is  substituted  for 
cycloi)entane,  le.ss  ozone  will  result. 
.Solstice'  '^'  1233zd(E)  has  higlu!!'  values 
on  all  three  metrics  than  tin:  other 
com])ounds  listed  in  Table  2,  hut  it 
should  he  noted  that  the  kon  <iinl  MIR 
values  for  otluir  comj)onnd.s  are 
extremely  low  even  compared  to  those 
of  ethane. 


Table  2— Reactivities  of  Solstice^m  1233zd(E)  and  Five  Compounds  for  Which  It  May  Substitute 


Compound 

k(  >11 

(cm3/molecule- 

sec) 

Maximum  incre¬ 
mental  reactivity 
(MIR) 

(g  0,/mole  VOC) 

Maximum  incre¬ 
mental  reactivity 
(MIR) 

(gO,/g  VOC) 

Solstice™  1233zd(E) . 

4.40x10 

5.22 

0.040 

HFC-245fa . 

7.24x10 

0.106 

0.0008 

HFC-365mfc  . 

7.12x10 

0.089 

0.0006 

Cyclopentane  . 

5.02x10 

167 

2.39 

Methyl  Chloroform  . 

1.24x10 

0.654 

0.0049 

HFC-134a  . 

4.59x10 

0.071 

0.0007 

Ethane . 

2.4x10  '* 

8.4 

0.28 

Notes: 

1.  kon  value  for  cyclopentane  is  from  Carter,  2010  (page  211). 

2.  koii  value  for  HFC-245fa  is  from  Carter,  2010  (page  228). 

3.  koii  value  for  HFC-365mfc  is  from  Carter,  2010  (page  229). 

4.  koM  value  for  methyl  chloroform  is  from  Carter,  2010  (page  228). 

5.  kon  value  for  HFC-134a  is  from  Carter,  2010  (page  228). 

6.  Mass-based  MIR  value  (g  O./g  VOC)  of  cyclopentane  is  from  Carter,  2010  (page  178). 

7.  Mass-based  MIR  value  of  HFC-245fa  is  from  Carter,  2010  (page  202). 

8.  Mass-based  MIR  value  of  HFC-365mfc  is  from  Carter,  2010  (page  202). 

9.  Mass-based  MIR  value  of  methyl  chloroform  is  from  Carter,  2010  (page  202). 


'■In  this  action  as  in  |)ast  exemption  actions,  tlu; 
LI’A  is  locnsinj;  on  till!  MIK  under  '■averaeed 
conditions."  Carter  also  calcadaled  a  MIK  value  of 
0.1)42  }•  0:t/g  VOC  lor  .Solstice'  '''  1 2:):t/,d(l';)  lor  the 
averai>e  of  all  citv-specific  scenarios,  versus  the 
corresiionding  NIIK  of  0.204  g  ()2/g  VOC  for  ethane. 


There  were  no  individual  city-specific  sciMiarios 
where  .Solstice  '"  122;i/,d(K)  was  calculated  to  have 
a  higher  MIK  than  ethane. 

'The  .SNAP  program  approval  reliirs  to  .Solstice'''' 
12:{:i/d(l';)  as  a  suhstitnte  certain  OD.Ss.  rather  than 


as  a  suhstitnte  for  the  currently  marketed 
componnds  with  which  it  will  comiiete. 

“ I ICI'’C-22.Sca  and  IICf'(i-22.'>ch  are  hanned  as  of 
lanuarv  1.  201.').  and  ther(!fore  have  not  been 
included  in  this  comparison. 
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10.  Mass-based  MIR  value  of  HFC-134a  is  from  Carter,  2010  (page  202). 

11.  Molar-based  MIR  (g  0;/mole  VOC)  values  were  calculated  from  the  mass-based  MIR  (g  O  yg  VOC)  values  using  the  number  of  moles  per 
gram  of  the  relevant  organic  compound. 


As  stated  in  section  IV.('.,  .Solstice' 
1233zd(F)  has  a  verv  low  ('AVP.  (Ilohal 
warming  is  predictiui  to  (ixacerhate  high 
ozone  t:oncentrations  (U..S.  FFA.  2000; 
lacoh  and  Winiuir,  2000),  so 
directionally  the  lower  (iWF  of 
.SoKstice"^'  i233zd(K)  coinpanul  to  llf  ti- 
24.5fa  will  also  help  nuince  troposi)heric 
ozone  concmitrations. 

In  snnunarv,  tin;  ERA  believes  that 
,Solstic(!"^'  1233zd(F)  rpialifies  as 
negligibly  reactive;  with  res]M;ct  to  its 
contribution  to  tropos|)heric  ozone 
formation. 

13.  Likolihood  of  I3isk  to  Hiinuin  Ho(dth 
or  tho  Hnvironmont 

Stnttosphoric  O/.ono  Doplotion — 'I'ln; 
.SNAP  program  review  of  .Solstice; '  ''■ 
1233zel(H)  ele;se:rihe;el  in  .se;e:tie)n  Ill.D 
eamsielereel  avaihihle;  infe)rmatie)n 
re;gineiing  e)ze)ne;  ele;ple;tie)n  cinel 
e;eme:luele;el  that  fremi  a  strate).sphe;rie: 
erzerne;  eie;i)le;tie)n  pe;rs|)e;e:tive;.  the; 
e:e)mpe)nnel  is  iie;e;e;|)tal)le;  ees  a 
re;pl;ie:e;me;nt  feerthe;  e)ze)ne;-eie;|)le;ting 
snl)stime:e;s  (;i''(i-1  1  anel  H(;i''(;-123  fe)r 
use;  in  e:e;rtjiin  re;frige;r;int  applie:atie)ns.  a 
re;|)liie:e;me;nt  leji'CiFd-Vl  anel  IKl-’d  141l) 
in  feKiin  hlerwing  anel  a  re;|)liie:e;me;nt  leer 
(;F(;-113.  me;thvl  elderrerferrm.  IKif’fi- 
1411).  anel  1 1(:F(;-22.5e:;i.  H(;F(:-22.5e:h 
iinel  hle;nels  the;re;e)f  fe)r  use;  in  iie;re).se)l 
se)lve;nt  :ipplie:!itie)n.s.  l']stimate;s  e)f 
.Se)l.stie:e;'^'  1233zel(H)'s  pe)te:ntial  te) 
eie;ple;le;  the;  erzenie;  l<iye;r  fe)nnd  th;it  e;ve;n 
with  wenst  e:ii,se;  e;stim!ite;.s  erf  e;mi.ssie)n.s 
whie:h  assume;  that  this  e:e)m|)e)nnel 
weredel  snhstitede;  fe)r  all  e:e)m])e)nnels  it 
e;e)idel  re;plae;e;.  the;  impae.t  em  glerheil 
atme)sphe;rie;  erzeme;  ;ihimelime;e;  werulel  he; 
statistie.ally  insignifie.ant.  The  e;missie)ns 
erf  .Se)lstie;e:' 1233zel(F)  in  its  refrigerrant 
applie:;itiern  will  he;  limite;el  giveai  it  is 
snhje;e:t  ter  the;  ve;nting  ]rre)hilritie)n  uneler 
se;e.tie)n  (r()8(e:)(2)  erf  the;  CiAA  anel  the 
era's  im]rle;me;nting  reegideitierns 
e:e)elirie;el  at  40  CER  H2.1 .54(a)(  1 ). 
.Serhstiea;'^'  1233zel(E)  hies  an  erzerne;- 
ele;ple;ting  pertentiiel  (ODR)  erf  ().()()()24  ter 
0.()0()34.  This  is  lernghly  one  erieierr  erf 
magnituele;  highe;r  than  the;  ODRs  erf 
llEfis  nse;el  in  substitute;  J'e;frige;nmts  .mel 
feriiin  hlerwing  i)ge;nts  whie;h  .ere; 
e:ern.sielere;el  ter  have;  ze;ie)  ODR.  ine:lueling 
HE(i-134a  iinel  HF(i-12.5.  .Serlstiea;"^' 
123.3zil(E)’s  ODR  is  well  Irelerw  thiit  erf 
CEC-ll.  H(:F(:-123  anel  IICEC-Mllr 
(with  ODi’s  liinging  fierm  0.01  ter  1.0). 
the;  OD.Ss  whie:h  it  re;j)li:e;e;s  in 
refrige;rimt.s  anel  feram  hlerwing 
applie;atierns.  The;  ODR  erf  Sol.stice;  '  '^' 
1233zei(E)  is  earmparahle  ter  the;  ODRs  erf 
trans-l  .2-elie:hle)i'ere;thvle;ne;  anel 


trie:hlerie)e;thyle;ne;  anel  an  erieler  erf 
miignituele;  lerwerr  than  the;  ODR  erf 
]re;i'e:hle)rere;thyle;n(;.  erthe;r  suhstitute;s  in 
the;  iie;rerserl  se)lve;nts  e;nel  use  thiit  iire  not 
re;gnliiteel  iis  OD.Ss.  .Solstie:e; '  ''' 

1233zel(hi)'s  ODR  is  well  below  those;  erf 
methvl  e.hlerrerferrm.  OEO-113,  HOE(i- 
1411).'  H(;F(:-22.'')e:a  anel  i  K;EO-22.')e:h 
(with  ODRs  ninging  frerm  0.02  ter  0.0.5). 
the;  OD.Ss  it  re;piiie:e;s  in  aeierserl  se)lve;nts. 

llooUh  and  Hnvironinontal  Itisks — As 
ele;,se;ril)e;el  in  se;e:lie)n  II  1.0.  .Serl.stie:e; ' 
1233zel(E)  has  re;e:e;ntly  e:e)m]rle;ted  a 
RMN  re;vie;w  ern  liinuiiry  30.  2012.  Afte;r 
e:e)nsiele;ring  all  releviint  elata  e:urre;nlly 
iivailiilrle;.  the;  ERA  was  imalrli;  ter  finel 
any  unre;ii,se)niihle;  risks  ter  hnman  health 
err  the  envirernment  frerm  the  e;xpe;e;te;el 
use;  erf  the;  snhstane:e;.  Hii.seel  ern  this 
fineling.  the;  ERA  eliel  nert  finel  it 
ne;e:e;s.sarv  ter  take;  any  aeitierns  ter  pre;ve;nt 
nnre;iise)niihle;  risk  imele;r  T.S(iA. 

The;  .SNAR  prergram  re;vie;w  erf 
.Se)lstie:e;'''^'  1233zil(I'i)  ele;se:rihe;il  the; 
pe)te;ntiiil  he;iilth  e;ffe;e:ts  erf  .Se)lstie:e; 
1233zel(E)  as  he;ing  e:ommon  ter  many 
re;frige;rant.s.  ineilueling  niiinv  erf  therse; 
iilreiiely  listerel  iis  iie:e:e;ptiil)le;  nnele;r 
SNAR.  Rerterntiiil  he;iilth  e;ffe;e:ts  erf  this 
substitute;  ine:hiele;  serieriis  e;ve;  irritiitiern. 
skin  irritiitiern  iind  frerstlrite;.  The;  I'iRA 
iintie:ipiite;s  that  nse;rs  will  he;  iihle  ter 
mi;e;t  the;  manufiie;tnre;r’s  re;e:e)mme;nele;el 
workpliie;e;  e;x])e).snre;  limit  iinel  iideire;ss 
pote;ntiiil  he;iilth  risks  hv  ferllerwing 
r(;einire;me;nts  anel  re;e:ernnne;neliitions  in 
the;  miite;riiil  siiferty  eliitii  she;e;t  iinel  in  iinv 
ertheir  safeity  pre;e:imtierns  exrmmern  ter  the; 
re;frige;riitie)n  iind  iiir  eiernelitierning 
inelnstry  iind  the;  feram  hlerwing  inelnstrv. 

Serlstieie;  ''^'  1233zel(E)  is  nert 

niimmahle;. 

.Sulhaerk  Anele;r.se;n  e;t  ill.,  2000,  stiiters 
that  .Solstiex;''^'  1233zel(E)  is  not 
e;x])e;cte;el  ter  imelerrger  we;t  err  eirv 
elerpersition  ter  iin  ii|)|rre;e:iiihle;  e;xte;nt. 

O’.  Cilolnd  Wanning  Potanii(d 

.Solstie:e; ' 1233zel(E)  hiis  a  100-vr 
(AVR  re;pe)rte;el  iis  4.7  to  7  anel  an 
iitmersphe;rie:  life;time;  erf  a])])rerximiite;ly 
2(r  to  31  elavs  err  le;ss.  .Serlstiex; ' 
1233zel(E)’s  (AYR  erf  4.7  ter  7  is  lerwe;r 
thiin  or  e:e)m])iiriil)le;  ter  that  erf  ertherr 
iie:e;e;irtiihle;  snlrstitiiters  ferr  OD.Ss  in  the; 
Siime;  eaiel  nse;s.  The;  nertie:e;  ferr  the;  ER,^’s 
ele;te;rminiitiern  nnele;r  the;  .SNAR  irrergnmi 
]rre)viele;s  spe;cifie:  (AYR  eiermpiiriserns  ter 
the;.se;  e)the;r  iie;e;e;i)talrle;  .sulrstitnte;s.  77  ER 
477()0.  August  10,  2012.  .Serlstiea;"^' 
1233zel(E)  is  e;xpe;e:te;d  ter  e;e)mpe;te; 
elire;e:tly  in  the;  feram  hlerwing  applieiiitiern 
niiirkert  with  the;  OD.S-.snl)stituti;s  IIFO- 
245fa  ((AYR  of  1030)  anel  HE(:-3(r5ndc 
((AYR  erf  704)  whie:h  have;  mue:h  highe;r 


(AYRs  than  that  ferr  .Serkstiex;'  '^' 

1233zel(E).  It  will  iilso  e:omi)e;te;  with 
cye:le)])e;ntime;  whie:h  hiis  ii  ('AYR  erf  le;.ss 
than  0.1  (UNER,  1004)  whie;h  is  lowe;r 
than  ferr  Serlstieie;"^'  1233zel(I'i).  Be;e:iiuse; 
erf  the;  mne;h  highe;r  (i\YRs  erf  1  n‘'0-245fii 
iinel  1  ll’’0-3()5mlc.  the;  nert  glerhiil 
warming  i;ffe;e;t  erf  ine:reaise;el  use;  erf 
Solstiex; '  1233zel(E)  in  plae:e;  erf  DEO- 

245fii,  HEO-305mfe:  anel  e;ve;loi)e;ntime; 
will  elerpernel  ern  the;  patterrn  erf 
snhstitutions  that  takers  plae:e;  in  the; 
future;,  hut  is  likely  ter  he;  iielvimtagererns 
iis  long  as  the;  amerunts  erf  elisplae:e;e! 
lIFO-245fa  iinel  DFO— 3()5mfe:  are  nert 
much  less  thiin  the  amount  of  elisplae.eel 
e:ye:lope;ntane;. 

D.  (Joncinsions 

In  summiirv.  the;  ERA  finels  that 
Serlstieie;  '  ^'  1233zel(E)  einalifies  as 
nergligihly  re;ae:tive;  with  resperct  ter  its 
earntrilriitiern  ter  troperspherie:  erzone; 
ferrmatiern.  In  iielelitiern.  we;  Irerlierve  thiit 
risks  nert  rerlaterel  ter  tre)])os]rhe;rie;  ozone 
iisserciaterel  with  eairrently  iillerwerel  uses 
erf  the;  e:he;mie;al  are;  ae.i'.eirtahle;.  anel  that 
iinv  nerw  err  ine;re;iise;el  risk  frerm  perterntial 
ne;w  ii.se;s  are;  iielereiuiitelv  iielelrer.sseel  hv 
other  existing  irrergnims  iinel  irerlieaeis, 
spercifieailly  the;  .SNAR  prergram.  \Ye;  iikser 
he;lie;ve;  thiit  the;  earmpiirahle  err  lerwer 
glerhiil  warming  jrotentiiil  erf  .Solstie;e;'' 
1233zel(li)  e:ompiire;el  ter  erthe;r  iie:e:e;])lalrle; 
snlrstitiiters  anel  in  piirtieaihir  e;om])iire;el 
ter  IlFO-245fii.  iis  ele.seaaherel  in  .se;e:tie)n 

IV. O.  is  iin  aelelitieriiiil  rerasern  ter  ajrirrerve; 
the;  .Serlstiere;'  1233zd(E)  jrertition  given 
thiit  iipirlying  the;  Interim  Onielanea; 
itself  snp])orts  sue:h  ii])]rroviil. 

V.  Dire;c:t  Final  Action 

The;  ERA  is  I’esponeling  to  the;  petition 
Iry  revising  its  definiliern  erf  VOO  at  40 
(’.FR  51.100(s)  ter  aelel  .Solstiea; ' 

1233zel(E)  to  the  list  erf  earmponnels  that 
iire  e;xe;m))t  frerm  the;  rergulaterrv 
elerfinitiern  erf  VO(^  heeam.se;  the;y  iire; 
nergligihly  reractive,  on  the;  hiisis  thiit  it 
is  lerss  re;ae:tive;  than  ethane  ern  berth  a 
niii.ss  iind  ii  inoliir  MIR  hiisis.  If  an  eaititv 
uses  err  prerehiears  any  erf  this  earmpenmel 
iinel  is  snhjereM  ter  the;  ERA  rergnliitierns 
limiting  the:  use;  erf  VOO  in  ii  prerehied, 
limiting  the  VOO  emi.ssierns  from  ii 
faeality.  or  ertherrwise;  earntrerlling  the;  n.se; 
erf  VOO  ferr  piirpersers  rerlateel  ter  iittiiining 
the;  erzerne:  NAAQ.S.  them  this  e:omperunel 
will  not  he;  earunterel  iis  ii  VOO  in 
eleiterrmining  whetherr  these  rergnlaterry 
erhligatierns  have;  Ireren  inert.  iMiiissions  erf 
Ibis  earmirernnel  will  nert  he;  erernsielerrerel 
in  eletermining  whether  a  jrrerper.seel  new 
err  merelifierel  .sernrea;  triggers  the 
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a|)])lic;al)ility  of  Prevention  of 
Significant  Dciterioralion  (I’SD) 
rcHluirenients,  in  ar(!a.s  when;  the  PSD 
|)rograin  is  implemented  hv  the  FPA  or 
a  (lelegat(!d  state,  local  or  tribal  agency. 
This  action  may  ahso  affect  whetluM'  this 
comjjoimd  is  considered  a  \'()(]  for  state 
nignlatory  ])nrposes  to  reduce  ozone 
formation,  if  a  state  relies  on  the  HPA’s 
definition  of  VOd.  States  are  not 
obligated  to  exclude  from  control  as  a 
V(K;  those  com])oimds  that  the  Id’A  has 
found  to  1)1!  negligibly  reactive. 

Ho\vev(!r,  no  state  may  take  credit  for 
controlling  this  com])ound  in  its  ozom; 
control  strategy. 

VI.  Statutory  and  Executive  Order 
Reviews 

/\.  Hxociitiva  Ordar  12866:  ReguUitorv 
Planning  and  Raviaw  and  ExHcnIiva 
Ordar  13563:  Improving  Ragnlation  and 
Ragnlatory  Raviaw 

This  action  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  128()(i  (.58  FR  51735. 
October  4,  1993),  and  is  therefore  not 
subject  to  review  under  Execaitive 
Orders  12888  and  13583  (78  FR  3821. 
lannarv  21 . 2011). 

R.  Paperwork  Redaction  Act 

I'his  action  does  not  impose  an 
information  collection  burden  muhir  the 
l)rovisions  of  the  Paperwork  Reduction 
Act.  44  IJ.S.O.  3501  et  se(j.  Burden  is 
defined  at  5  (]FR  1320.3(h).  It  does  not 
contain  any  recordkee])ing  or  re])orting 
r(!(inirem(mt. 

a.  Regnlatoiy  Flexibility  Act 

The  Regulatory  Flexihilitv  Act  (RFA) 
gmuirally  recinires  an  agency  to  |)re])are 
a  r(!gulatory  (lexihility  analysis  of  any 
rule  subject  to  notit:e  and  comment 
rulemaking  requirements  under  the 
Admini.strative  Procedure  Act  or  anv 
other  statute  unless  the  agency  certifies 
that  the  ])ro])osed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nnmher  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations  and  .small 
governmental  jurisdictions. 

For  ])nrpo.s(!S  of  assessing  the  impacts 
of  this  notice  on  small  entities,  small 
entity  is  defiiUHl  as:  (1)  A  small  husine.ss 
that  is  a  small  industrial  entity  as 
defined  in  the  IJ.S.  Small  Business 
Administration  (SBA)  size;  standards. 
(.See  13  (iFR  121.):  (2)  A  govermiKMital 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
s|)ecial  district  with  a  population  of  le.ss 
than  5().()()();  and  (3)  A  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 


owned  and  operatcal  and  is  not 
dominant  in  its  field. 

Aft(;r  considering  the  economic 
im])acts  of  today’s  din'ct  final  rule  on 
small  entiti(!s,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  nnmher  of  small 
entities.  In  determining  whether  a  ride 
has  a  significant  economic  imjiact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  ])rimarv  purpo.se  of 
the  regulatory  llexihility  analy.ses  is  to 
identify  and  adilress  regulatory 
alternatives  “which  minimize  anv 
significant  economic  impact  of  the  ride 
on  small  entities."  5  DSC  803  and  804. 
Thus,  an  agency  may  certify  that  a  rule 
will  not  have  a  significant  economic 
iinjiact  on  a  substantial  nnmher  of  small 
entities  if  the  rule  relieves  regulatorv 
burden,  or  otherwise  has  a  positive 
economic  effect  on  all  of  the  small 
entities  subject  to  the  rule.  'Phis  direct 
final  rule  removes  .Sokstice'  ^'  1233zd(E) 
from  the  definition  of  VCXls  and  therehv 
relieves  users  of  the  compound  from 
re(]uirements  to  control  emi.ssions  of  the 
com]K)nnd.  VVe  have  therefore 
concluded  that  today’s  direct  final  rule 
will  relieve  regulatory  hnrden  for  all 
affecteil  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

This  action  contains  no  federal 
mandates  under  the  provisions  of  I’itle 
II  of  the  Unfunded  Mandates  Reform 
Act  of  1995  (IIMRA),  2  l]..S.(;.  1531- 
1538  for  state,  local  or  tribal 
governments  or  the  private  sector.  The 
action  imposes  no  enforceable  duty  on 
any  state,  lot:al  or  tribal  governments  or 
the  jirivate  sector.  Therefore,  this  action 
is  not  subject  to  the  requirements  of 
.sections  202  and  205  of  the  UMRA. 

This  action  is  also  not  subject  to  the 
requirements  of  section  203  of  IJMRA 
because  it  contains  no  regulatorv 
requirements  that  might  significantly  or 
uniiiuely  affect  small  governments.  This 
direct  final  rule  removes  .Solstice"^' 
1233zd(E)  from  the  definition  of  VTX^s 
and  thereby  relieves  users  of  the 
compound  from  reiinirements  to  control 
emissions  of  the  compound. 

F.  Executive  Order  13132:  Fedendism 

This  action  does  not  have  federalism 
implications.  It  will  not  have  snhstantial 
direct  effects  on  the  states,  on  the 
relationshi])  between  the  national 
government  and  the  states,  or  on  the 
distrihution  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  direct  final 
rule  removes  .Solstice' 1233zd(E)  from 
the  definition  of  V(X".s  and  therehv 


relieves  users  from  re(|nirement.s  to 
control  emissions  of  the  comjionnd. 

3’hn.s,  Executive  Order  13132  does  not 
apply  to  this  rule. 

F.  Executive  Order  13175:  Oonsnitation 
and  Ooordination  With  Indian  Trihcd 
Oovernn}ents 

This  action  does  not  have  tribal 
iiiqilications,  as  .s])ecified  in  Executive 
Order  13175  (85  FR  87249.  November  9. 
2()()()).  It  would  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationshi])  between  the  federal 
government  and  Indian  Tribes,  or  on  the 
distribution  of  ])ower  and 
resjDonsihilities  between  the  federal 
government  and  Indian  Tribes,  as 
specified  in  Executive  Order  13175. 

Thus.  E.xecntive  Order  13175  does  not 
apply  to  this  rule. 

(i.  Executive  Order  13()-i5:  Protection  of 
Children  From  Environmental  Health 
and  Safetv  Risks 

This  action  is  not  subject  to  EO  13045 
(82  FR  19885,  Ajiril  23,  19‘)7)  hecan.se 
it  is  not  economically  significant  as 
defined  in  EO  12888.  'Fliis  at:tion’s 
health  and  risk  assessments  are 
contained  in  section  lY.B.  of  this 
jireamhle  and  within  the  ilocket  for  this 
rulemaking.  While  this  direct  final  ride 
is  not  subject  to  the  Executive  Order,  the 
El’A  has  reason  to  believe  that  ozone 
has  a  disjiroportionate  effect  on  active 
children  who  plav  outdoors  ((>2  FR 
38858;  38859.  jidy  18.  195)7).  The  ERA 
has  not  identified  any  sjiecific  .studies 
on  whether  or  to  what  extent  .Solstice  ' 
1233zd(E)  may  affect  children’s  health. 

II.  Executive  Order  1321 1:  Actions  That 
Significantiv  Affect  Energv  Snp})Iv, 
Distribution  or  Use 

This  action  is  not  subject  to  Executive 
Order  13211  (88  FR  28355  (May  22, 
2001)).  hecau.se  it  is  not  a  significant 
regulatorv  action  under  Executive  Order 
12888. 

/.  Natiomd  Technologv  Transfer  and 
Advancement  Act 

.Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Fuhlic  Law 
104-113,  .section  12(d).  (15  II.S.C.  272 
note)  directs  the  ERA  to  use  vohmtarv 
consensus  .standards  in  its  regulatorv 
activities  unless  to  do  so  would  he 
inconsistent  with  a])])licahle  law  or 
otherwise  impractical.  Vohmlarv 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
te.st  methods.  .sami)ling  jirocediires  and 
business  practices)  that  are  develojied  or 
adopted  by  vohmtarv  con.sensus 
standards  bodies.  The  NTTAA  directs 
the  ERA  to  ])rovide  Congress,  through 
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()M8.  explanations  when  the  agency 
decides  not  to  use  available  and 
api)lical)le  voluntary  consensus 
.standards.  'I’liis  rulemaking  does  not 
involve  technical  standards,  rhendbn!, 
the  FFA  has  not  considered  the  use  of 
any  voluntary  con.sensus  standards. 

/.  Hxaciitivi;  Orcirr  Iu;(iar(il 

Actions  To  Address  Ii!n\  ironincnt(d 
fuslicc  in  Minority  IMpnkitions  and 
lA)\v-Incoinc  Popidotions 

I'Aecutive  ()rd(;r  (FO)  12808  (.'10  FR 
7()2‘),  Feh.  18.  10t)4)  establishes  federal 
executive  ])olicy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
]iracticat)!e  and  jiermitted  by  law,  to 
make  environmental  justice  jiart  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
enviromiKMital  (dfects  of  their  |)rograms. 
l)olicies  and  activities  on  minority 
popidations  and  low-income 
populations  in  tin?  United  States. 

The  KPA  has  diitm  inined  that  this 
direct  final  rule  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minoritv  or  low-income  pojmlations 
becau.se  it  does  not  affect  the  li!vel  of 
l)rotection  jirovidiul  to  human  health  or 
the  environment. 

K.  (Congressional  Heview  Act 

The  (iongrii.ssional  Review  Act.  8 
tl.S.C;.  801  et  S(!(i.,  as  added  by  the  Small 
Business  Regnlatorv  ludbrcement 
Fairness  Act  of  lOOti,  generally  provides 
that  before  a  rnh;  mav  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  riiport.  which  includes  a 
cojiy  of  the  rule,  to  each  llou.se  of  the 
Uongress  and  to  the  (iomjitroller  (hmeral 
of  the  United  States.  The  EBA  will 
submit  a  report  containing  this  rule  and 
other  recpiired  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Rejiresentatives  and  the  Comptroller 
(i(!neral  of  the  United  States  jirior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  (dfect 
until  80  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
“major  rule"  as  defiiKHl  by  .'5  U.S.Ci. 
804(2).  This  rule  will  hi;  effective  on 
May  18.  2018. 

/..  Indici(d  Heview 

Under  .section  807(h)(1)  of  thefiAA, 
|)(!tition.s  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Ajipiials  for  the  District  of 
(iolumhia  Circuit  Court  within  80  davs 
from  the  date  the  final  action  is 
published  in  the  Federal  Register. 

Filing  a  petition  for  review  by  the 
Admini.strator  of  this  final  action  does 


not  ailect  the  finality  of  this  action  for 
the  |)urpose.s  of  judicial  review  nor  does 
it  extend  tin;  time  within  which  a 
petition  for  judicial  review  must  he 
final,  and  shall  not  ])ost])one  the 
effectiveness  of  such  action.  Thus,  any 
petitions  for  nu'iiuv  of  this  action 
riilated  to  the  exemption  of  .Solstice  ■ 
1288zd(l!;)  from  the  (hdinition  of  V()(i 
must  he  filed  in  thefiourt  of  Appeals  for 
the  District  of  Columbia  (iirenit  within 
80  days  from  the  ilate  final  action  is 
])nhli,shed  in  the  Federal  Register. 
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List  (if  Sulijects  in  40  CFR  Part  .51 

Environmental  protection. 
Admini.streitive  practice  anel  ])re)C(!dnre, 
Air  pollution  contreil.  Ozone.  Reporting 
and  recordki!e!))ing  reuiuirements, 

Vohdile  organic  conpiomuls. 

l)eite!el:  Eeehrneirv  4.  2018. 
t.isa  R.  jacksem, 

Adniinislndor. 

I'eir  re!asons  sed  forth  in  the  jireamhle, 
part  .51  ofchaiiteirl  of  title  40  eifthi! 

Code!  of  Feidered  Reiguledions  is  ennendeul 
as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

Subpart  F — Procedural  Requirements 

■  1 .  The  authority  citation  for  Part  .51 , 
.Subpart  F,  continues  to  read  as  follows: 

Aiitheirily:  42  U.S.C.  7401, 7411. 7412. 
7418. 7414. 7470-7479.  7301-7308.  7001. 
anel  7002. 

§51.100  [Amended] 

■  2.  .Section  .51.100  is  amended  ;d  the! 

(!nd  of  jiareigraph  (s)(1)  introductorv  text 
by  removing  the  words  “iinel 

peril imrocarhem  ceimpounds  whie;h  fall 
into  the.se  e:lasse!s:’'  and  iielding  in  their 
])lace  ii  semi-ceilon  and  the  worels  "irons 
l-chloro-8.8.8-triflue)r()proj)-1-ene:  and 
peril ue)re)e:iirbe)n  ceimpenmds  which  (all 
inte)  these;  e:lasse;s:". 

IKK  One.  2e)i:i-e):;e)eil  FileuI  2-14-i:i:  8:4.5  anil 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 1,  43,  63  and  64 
[IB  Docket  No.  11-80;  FCC  12-145] 

International  Settlements  Policy 
Reform 

agency:  l’(ul(!ral  (loinmiinicalicais 
(loinmission. 

ACTION:  Final  rule. 

SUMMARY:  The  (loininission  eliminates 
the  lnt(!rnati{)iuil  Setthmients  Policy 
(ISP)  and  a])])lie.s  a  modified  version  to 
(aiha.  The  (Commission  amends  its  rules 
and  j)roce(lure.s  to  enhance  its  ability  to 
respond  to  foreign  carriers' 
anticompetitive  behavior  in  and  timely 
and  effective  manner.  Eliminating  the 
hSP  will  enable  more  market-based 
arrangements  between  U.S.  and  foreign 
carriers  on  all  U.S. -international  routes 
giving  U.S.  consumers  competitive 
jn'icing  when  they  make  international 
calls.  The  Uommission  also  ado])t.s 
certain  limited  measures  to  improv(!  the 
(Commi.ssion's  ability  to  protect  U.S. 
consumers  from  the  effects  of 
anticompetitive  conduct  by  foreign 
carriers. 

DATES:  Idlective  March  18.  2013.  except 
for  the  amemhnent  to  §  43.51(d)  which 
contains  information  collection 
nujuirements  that  have;  not  Ixxm 
approved  by  the  Office  of  Management 
and  13udg(!t  (OMB).  Fhe  (Commission 
will  ])ublish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  that  rule  change. 

ADDRESSES:  Federal  (Communications 
(Coinmi.ssion.  445  12th  Street  S\V., 
Washington.  D(C  20554.  The 
Commission  will  seek  comments  from 
the  Office  of  Management  and  Budget 
(OMB),  other  Federal  agencies  and  the 
general  public;  on  the  Pajierwork 
Rculuction  Act  information  collection 
r(>{|uir(;ments  contained  herein  in  a 
sejiarate  notice  to  be  published  in 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Ball  or  Kimherlv  Cook,  Policy 
Division,  International  Bureau,  202- 
418-1400.  For  additional  information 
concerning  the  Paperwork  Rcxluction 
Act  information  collection  reciuirements 
contained  in  this  document,  send  an 
canail  to  PHA@ fee. gov  or  contact  (Cathv 
Williams  on  (202)  41 8-201 8. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  (Commission’s  Report 
and  Order  in  IB  Doc:ket  No.  11-80,  RM- 
11322.  IB  Dockcit  No.  0.5-254,  IB  DockcO 
No.  09-10,  F(C(C  12-145,  which  was 
ado])ted  on  November  29,  2012.  The  full 
text  of  this  (Coinmi.ssion  decision  is 


available  for  insjiection  and  cojiying 
during  normal  busine.ss  hours  in  the 
F(C(C  Reference  (Center  (Room  (CY— A257). 
445  12lh  .Street  .SW.,  Washington.  D(C 
20554.  The  document  mav  also  he 
downloadcid  from  the  (Commi.ssion’s 
Wet)  site  at  hllp://hvaunfoss.fee.gov/ 
edoes  j)iil)lie/(iH(iehnuiieli/P(J(^-12- 
I45A1  .doe.  The  complete  text  may  also 
he  purcha.sed  from  the  (Commission’s 
co])y  contractor.  Best  (Copy  and  Printing, 
Inc.,  in  i)er.son  at  445  12th  .Street  .SWh, 
Room  (CY-B402,  Washington,  D(C  20554, 
via  telei)hone  at  (202)  488-5300,  via 
facsimile  at  (202)  488-5503,  or  via  email 
at  FCXMPCPIWEB. COM. 

Summary  of  the  Report  and  Order 

1.  The  Commission  finds  that  the 
record  sujiports  removing  the 
International  Settlements  Policy  (ISP) 
from  the  38  international  routes  to 
which  it  continues  to  apply,  with  the 
exception  of  (Cuba.  The  market  has  seen 
significant  competitive  growth  since  the 
Commission  last  reviewed  the  hSP. 
Further,  in  today’s  competitive  market, 
maintaining  the  kSP  has  the  oj)j)osite 
effect  for  which  it  was  intended  because 
it  now  hurts  11..S.  carriers’  ability  to 
negotiate  competitive  rates  with  their 
foreign  correspondents.  Foreign  carriers 
on  hSP  routes  no  longer  have  the 
incentive  to  agree  to  pay  symmetrical 
rates  to  U..S.  carriers  idr  their  II. .S.- 
bound  traffic,  as  re(|uired  by  the  kSP. 
because  they  can  .send  that  traffic  to  the 
United  States  at  significantly  lower 
market  rates  through  traffic  re¬ 
origination  arrangements  offered  hv 
third  country  foreign  carriers  on  KSP- 
exempt  routes  between  the  United 
States  and  those  third  countries.  The 
(Commission  believes  that  removing  the 
hSP  from  the  remaining  U.S.- 
international  routes  will  provide  U..S. 
carriers  greater  flexibility  to  negotiate 
lower  settlement  rates  on  those  routes. 
Thus,  it  removes  the  KSP  from  the 
remaining  international  routes  with  the 
exce])tion  of  (Cuba,  to  which  we 
continue  to  apply  a  limited  form  of  the 
KSP  as  well  as  the  benchmarks  ])olicv 
subject  to  waivers. 

2.  The  (Commission  believes  it  is 
appropriate  to  continue  to  a|)|)ly  only 
])art  of  the  ISP  to  the  U.S. -(Cuba  route. 
The  CCommission  finds  that  continuing 
to  apply  the  pro])ortionate  return  and 
symmetric  rate  prongs  of  the  ESP  to  the 
U..S.-(Cuba  route  would  likely 
com])licate  the  re.sum])tion  of  direct 
telecommunications  services  on  the 
route  because  (Cuban  carriers  are  able  to 
continue  indirect  routing  of  U..S.  traffit;. 
Accordingly,  the  (Coinmi.ssion  will 
remove  the.se  reiiuirements  from  this 
route.  The  (Commission,  believes, 
however,  that  the  nondiscrimination 


prong  of  the  KSP  is  e.ssential  to  assuring 
that  one  U..S.  carrier  is  not  favored  over 
anotlier  once  direct  service  on  the  U..S.- 
(Cuha  route  resumes.  Therefore, 
consistent  with  the  guidance  from  the 
U..S.  Department  of  .State,  the 
(Coinmi.ssion  will  continue  to  apply  the 
nondi.scrimination  jirong  of  the  KSl’  to 
the  U..S.-(Cut)a  route.  The  (Coinmi.ssion 
will  also  continue  to  apjily  its 
benchmarks  policy  to  direct  U..S.-(Cut)a 
traffic  subject  to  waiver. 

3.  Becau.se  the  (Commission  will 
continue  to  apply  the  nondiscrimination 
])rong  to  U..S.-Cuha  traffic,  it  will 
provide  in  its  rules  that  the  terms  and 
conditions  of  any  ojierating  or  other 
agreement  relating  to  the  exchange  of 
services,  interchange  or  routing  of  traffic 
and  matters  concerning  rates, 
accounting  rates,  division  of  tolls,  the 
allocation  of  return  traffic,  or  the  basis 
of  settlement  of  traffic  balances,  entered 
into  by  U.S.  common  carriers  authorized 
pursuant  to  Part  83  of  the  Commission’s 
rules  to  provide  facilitie.s-based 
switched  voice  service  on  the  U..S.-(Cuba 
route  in  correspondence  with  a  (Cuban 
carrier  that  does  not  {pialify  for  the 
presumption  that  it  lacks  market  jiower 
in  (Cuba,  shall  be  identical  to  the 
(Hpiivalent  terms  and  conditions  in  the 
oiierating  agreement  of  another  carrier 
])roviding  the  same  or  similar  service 
between  the  United  .States  and  (Cuba.  No 
operating  or  other  agreement 
incoiisi.stent  with  this  reiiiiirement  mav 
become  effective  unless  and  until  the 
U..S.  carrier  obtains  a  waiver  from  the 
(Commission.  This  condition  would  also 
be  imposed  on  all  .section  214 
authorizations  for  direct  service  to  (Cuba. 

4.  (Carriers  that  seek  waiver  of  the 
nondi.scrimination  reciuirement  on  the 
U.S. -(Cuba  route  must  submit  a  request 
to  the  (Commission  with  a  persuasive 
showing  as  to  the  public  intere.st 
benefits  of  permitting  it  to  enter  into  an 
agreement  with  a  (Cuban  carrier  with 
market  jiower  that  contains  accounting 
rates  and  related  arrangements  not 
offered  by  that  Cuban  carrier  to  all  other 
U..S.  carriers.  Any  such  reciuest  for 
waiver  shall  include  identification  of 
the  (Cuban  carrier  jiarty  to  the  ])ro))o.sed 
agreement;  a  co])v  of  the  pro])osed 
agreement;  the  present  accounting  rate 
(if  any);  the  new  aci;ounting  rate 
(including  any  surcharges);  the 
jiropo.sed  effective  date  of  the  new 
agreement;  a  notarized  statement  by  the 
carrier  rerjuesting  the  waiver  that  it  has 
informed  the  (Cuban  administration  that 
U..S.  policy  re(]uires  that  competing  U..S. 
carriers  have  access  to  accounting  rates 
negotiated  by  the  filing  carrier  with  a 
(Cuban  carrier  with  market  power  on  a 
nondi.scriminating  basis;  and  a 
.statement  as  to  the  public  intere.st 
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should  permit  the  |)roposed 
diseriminatorv  accounting  rate  or 
related  arrangemcmt  to  go  into  elTect. 

The  tiling  carrier  shall  serve  a  copy  of 
the  waiver  nupiest  on  all  other  U.S. 
carriers  providing  switched  voice 
services  to  (inha.  Anv  waiv(;r  re(pi(!st 
will  he  placed  on  public  notice  and 
coordinatcul  with  the  U.S.  Diipartment  of 
State. 

5.  Hecanse  the  Commission  has 
removed  the  ISP  from  all  II.S.- 
international  routes  excejjt  for  the  IJ.S.- 
Cnha  route  as  de.scrihed  above,  it 
eliminates  47  CFR  (i4.1001  and  84.1002 
(a)-(c)  and  (e).  The  Commission  adds  a 
provision  in  47  CFR  08.22  to  imj)lement 
its  contimnng  ])olicy  goal  of  preventing 
discriminatory  treatment  of  U.S.  carriers 
on  the  Cuba  route.  The  Commission  also 
recjninis  any  agreement  reached  on  the 
U.S. -Cuba  route  to  he  consistent  with 
this  condition  and  filetl  with  the 
Commission.  The  Commi.ssion  will 
consider  such  an  agreement  routinely 
available  for  ])nhlic  inspection.  The 
Commission  anumils  and  retains  the 
nupdrements  of  47  Cd'R  04.1  ()()2(d), 
relocating  it  to  part  08.  This  .section  sets 
forth  ])rocednres  for  Commission 
consideration  of  allegations  of 
anticompetitive  conduct  on 
international  routes. 

0.  The  Commission  will  recinire  all 
U.S.  carriers  to  provide  information 
about  any  ahove-lxinchmark  settlement 
rates  on  an  a.s-needed  basis  in 
connection  with  an  investigation  of 
competition  problems  on  .selected  routes 
or  nn  iew  of  high  consumer  rates  on 
either  mnltiple  or  selected  routes.  The 
Commission  will  nuinire  U..S.  carriers  to 
provide  information  on  recpiest  and  give 
confidential  treatment  to  the 
information  pursuant  to  its  rules.  (In  an 
a.s-need(Kl  basis,  the  Commi.ssion  mav 
retpiire  U.S.  carriers  to  file  all 
agreements,  amendments  and  rates  with 
the  Commission.  The  C.ommission 
might  exercise  that  authority  on  onr 
own  motion  or  where  the  Commission 
receives  a  complaint  from  a  carrier  or 
from  a  consumer  with  respect  to  a 
specific  international  route.  The 
Commission  finds  that  this  ai)])roach 
ap|)ropriatelv  balances  the 
Commission's  need  to  have  notice  of 
al)ove-h(mchmark  rates  to  ])revent  and 
protect  against  potential  anticomptditive 
Ixihavior  while  minimizing  the  burden 
on  U..S.  carri(!rs.  Finally,  the 
Commission  continues  to  rescn  ve  the 
right  to  recpiire  the  filing  of  particnlar 
contracts  when  |)re.sented  with  evidence 
of  a  violation  of  the  “No  .SjMuaal 
(ionce.ssions"  ride  or  of  other 
anticompetitive  behavior  related  to 
these  matters  on  a  ])articnlar  route. 


certain  limited  measures  to  improve  the 
Commission's  ability  to  jirotect  U..S. 
consumers  from  the  effects  of 
anticomiietitive  conduct  by  fori;ign 
carriers.  The  Commission  adojits  the 
|)resnmption  that  partial  circnit 
blockages  and  threats  of  circnit 
blockages,  like  circuit  blockages, 
constitute  anticom])etitive  behavior.  The 
Commission  also  ado|)ts  additional 
potimtial  remedies  to  respond  to 
anticom|)etitive  action  following 
consnltation  with  other  U.S. 
government  agencies  as  a])])ropriate. 

The  Commission  determines  tliat  the 
prohibition  of  iniaeased  payments 
should  be  remedy  used  as  one  of  several 
potential  enforcement  tools  that  may  he 
aj)])lied  based  on  the  facts  of  each 
situation.  The  Commi.ssion  declines  to 
implement  increasing  U.S. -inbound 
rates  as  a  jiotential  remedy  and  also 
declines  to  implement  re-imposing  the 
ISF  as  a  potential  remedy.  The 
Commi.ssion  maintains  its  authority  to 
revoke  or  ])lace  limitations  on  section 
214  authorizations  in  instances  where 
the  carrier  or  its  foreign  affiliate  is 
engaging  in  anticompetitivi;  behavior. 
The  Commission  includes  the 
prohibition  to  carry  or  terminate  traffic 
as  a  ])otential  reimulv  to  lx;  u.sed  as 
a])pro])riate  in  circumstances  where  it 
could  prevent  or  minimize 
anticompetitive  behavior  on  a  U.S.- 
international  route.  It  also  maintained 
full  stop  payment  orders  are  an 
a])proj)riate  remedy. 

8.  Paperwork  Reduction  Act  of  1095 
Analyses.  This  document  contains 
modified  information  collection 
recpurements.  The  Commission,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  burdens,  will  invite  the 
general  jiublic,  other  Federal  agencies 
and  the  ()ffic:e  of  Management  and 
Budget  (OMB)  to  comment  on  the 
information  collection  riiquirements 
contained  in  this  document,  as  recpiired 
bv  the  Paperwork  Reduction  Act  of 
1005,  Public  Law  104-18  in  a  separate 
notice  that  will  be  |)uhlished  in  the 
Federal  Register.  In  addition,  |)ursnant 
to  the  Small  Business  Paperwork  Relief 
Act  of  2002,  Public  Law  107-108,  .see  44 
U..S.C.  850()(c)(4),  we  previously  sought 
specific  comment  on  how  we  might 
further  reduce  the  information 
collection  burden  for  small  business 
concerns  with  fewer  than  25  em|)loyees. 

Final  Regulatory  Flexibility  Analysis 

0.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),'  an  Initial 

'  Src  .S  D.S.C.  lli(!  RKA.  sea  .S  U..S.(;.  (ilU  i-l 
siu/..  Ii.'is  l)(!iin  iiuuMulod  hy  tiu!  ContracI  Willi 
Aim!i  if:a  Advanciimant  Acl  ol  I’ulilic  Uiw 


was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  (NPRM).-  The 
Commi.ssion  sought  written  jnihlic 
comment  on  the  projio.sals  in  the  NPRM. 
including  comment  on  the  IRFA.-'  This 
Final  Regulatory  Flexibility  Analysis 
(FR1'’A)  conforms  to  the  RFA. 

/\.  for.  and  Ohjactivos  of.  tho 
Uopoii  and  Ordar 

10.  In  recent  years  there  has  been 
increa.sed  particijiation  and  competition 
in  the  U..S.  international  marketplace, 
decreased  settlement  and  end-user  rates, 
and  growing  liberalization  and 
privatization  in  foreign  markets. 

Becau.se  of  this  increase,  the 
Commission  believes  that  it  is  an 
ap])ro])riate  time  to  adopt  changes  to  its 
International  Settlements  Policy  (ISP) 
and  accounting  rate  jKilicies. 

B.  Dascription  and  Estinuda  oftlw 
Nnmhor  of  Snndl  Enlilias  To  U'hicl^ 

Bulas  Wifi  Apply 

11.  The  RFA  directs  agencies  to 
provide  a  de.scri])tion  of  and,  where 
feasible,  an  estimate  of  the  number  of 
entities  that  will  he  affected  by  the 
rides.-'  The  RL'A  defines  “small  entity” 
as  having  the  same  meaning  as  the  term 
“small  business.''  "small  organization,” 
and  “small  governmental  jurisdiction.”-'’ 
In  addition,  the  term  “small  business” 
has  the  same  meaning  as  the  term 
“small  business  concern”  under  the 
Small  Business  Act.  unless  the 
Commission  has  develojied  one  or  more 
definitions  that  are  a])pro])riate  to  its 
activities."  I  India'  the  Small  Business 
Act.  a  “small  business  concern”  is  one 
that;  (1)  Is  indejiendently  owned  and 
operated:  (2)  is  not  dominant  in  its  field 
of  operation;  and  (8)  meets  any 
additional  criteria  e.stahlished  by  the 
Small  Business  Administration  (SBA).^ 

12.  This  Order  may  directly  affect  up 
to  a])i)roximately  81  facilities-based  U.S. 
international  carriers  providing  IMTS 

104-121.  110  stilt.  H47  (lotto)  (CWAAA).  Titlii  II  ol 
till!  (;\V.\,\,\  is  till!  Sniiill  Businnss  Koguliitoiy 
l-:nl()|-(:i!miint  Fiiirnoss  Ai;l  ol  lOtHi  (.SURKl-A). 

-  Intoi-iiiitioni’.l  .Siiltlomonts  I’oliov  Riilorm.  Notion 
of  I’l-oposiul  Rulomiikiii!’.  Ill  Dookot  Nos.  1  1-80.  O.'i- 
2.")4.  00-10.  RM  1  1:122.  20  l-'CC  Rod  72:i:i  (2011) 
[SI’ltM], 
hi. 

U.s.c.  (io;i(l))(:i).  oo4(ii)(:i). 

tl.S.C.  001(0). 

II..S.(;.  00l(:i)  (inoorponiliii^  hv  niloriiiioo  tho 
dolinition  ol  '  siiiiill  hiisinoss  oonoiirn  "  in  15  ll..S.(',. 
o:i2).  I’uisiiiint  to  5  U..S.(;00l(;i).  till!  stiitutory 
(Inliiiitioii  ol  ii  siii.ill  liiisinoss  iipplios  "nnloss  iiii 
iigonov  iilliir  oonsultiition  with  tho  Oliioii  ol 
.Ailvooiiov  ol  thr  .Smiill  Uiisiiioss  Aihiiinisliiition 
iinil  iiHi!!-  o|ipoi-tiinilv  lor  piihlio  ooinnionl. 
i!stiihlishi!il  oni!  or  morn  ilnrinitions  ol  suoli  Inrm 
whioh  iirn  iippropriiitn  to  thn  iiotivitins  ol  thn  ii^niiov 
iinil  puhlishns  suoh  tinlinilion  in  thn  l•■^!lll!rnl 
Rnflisler.' 

7  15  U.S.C.  (i:i2. 
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traffic.  In  the  2010  annual  tralfic  and 
revenue  re|)()rt,  81  f'a(:ilities-l)ase(l  and 
facilities-resale  carricM's  reported 
ai)|)r()xiinat(!ly  S4.0  billion  in  revenues 
from  international  mes.sag(!  tehjphoiu! 
.service!  (IM'I'.S).  Of  these!.  thre!e!  re!])orte!el 
IM  PS  re!ve!nne!.s  e)f  meere!  tlian  SI  hillieni. 
six  re!])e)rle!el  IM'FS  re!ve!nne!s  e)f  meere! 
than  $100  millieen,  nine  repeerteei  IM'I’.S 
r(!ve!nne!S  e)f  ineere!  than  S.'iO  millieen.  10 
re!])e)rte!ei  IMTS  re!ve!nue!s  e)f  inene!  than 
SlO  inillie)!!,  28  re!porte!el  IMTS  re!ve!nue!.s 
e)f  ine)re!  than  S.l  inillieni.  anel  20 
re!pe)rte!el  IM  I’.S  re!ve!niie!.s  e)f  ineere!  than  SI 
inillie)!!.  Basenl  solely  on  their  IMTS 
re!venue!.s  the  inajeirity  eif  these  e:arrier.s 
woulel  he  exinsieleireel  neni-sinall  entitie:s 
uneler  the  SBA  elefinitiein.**  Neither  the 
(^oinmissieni  neir  the  SBA  has  elevelopexl 
a  elefinition  of  “small  entity" 

.sj)ee;ifie;ally  api)lie:al)le!  te)  the.se 
international  e:arrie!rs.  The  deisest 
applie;ahle  elefinitie)n  jireivieles  that  ;i 
small  entity  is  erne  with  T.'iOO  eir  fewer 
e!mple)ye!e!.s.’'  We!  ele)  neit  have  elata 
speuiifying  the  number  eif  the!se  e:arrie!r.s 
thiit  are  neit  ineleiieneiently  eiwneel  anel 
e)pe!rate!el  anel  have!  fewe!!' than  1.500 
e!mple)ye!e!S.  Furthermeire!.  hi!e:an.se  neit  all 
agre!e!me!nts  l)e!twe!e!n  tlie  ll.S.  anel 
feireign  eiarriers  are!  reuiuireel  tei  he!  fileel 
at  the  (Amimissiem,  it  is  eliffiemlt  te) 
ele!te!rmine!  how  many  e)f  lhe.se!  81 
e'.arriers  might  have!  agre!e!me!nts  with 
fe)re!ign  e:arrie!r.s.  The  Oreler  aelopts  a 
wiele  varieity  e)f  pre)])e).sals  inte!nele!el  te) 
|)re)me)te  market-haseel  pe)lie:ie!S  anel 
re!elue:e!  nnne!e:e!S.sarv  re!gulate)rv  hnrelens 
e)n  all  faenlitiexs-haseel  U.S.  inle!rnatie)nal 
e;arriers  reigarelless  e)f  size). 

C  Dascription  of  I^rojf^riad  Reporting, 
Recordkeeping,  and  Other  Compliance 
Recjinrements 

18.  The  Oreler  largely  reelue:e!.s 
])roje)e;te!el  rei)e)rting,  re)e:e)reikee])ing.  anel 
other  e;ompliance  re!(]iiire!ments.  'Fhese 
e:hange!S  affee;t  small  and  large 
e;ompanies  equally.  In  develojiing  the 
Ce)mmi.ssie)n's  ISB.  benchmarks  and 
inte!rnatie)nal  .settlement  rates  ])e)lie:ie!.s, 
the  Commission  implementeel  various 
re!])e)rting  re!epiire!me!nts  to  me)nite)r 
possible  antiexempetitive  hehavie)!'  anel 
pre)te!e;t  the  ])uhlie:  interest.  The  Oreler 
re!,se!rve!s  the  right  to  reepiire  the  filing  of 
partieailar  ce)ntrac:ts  when  i)re!se!nte!el 
with  evielene.e  e)f  a  vieelatieen  e)f  the  “Ne) 
S])e!e:ial  (k)ne;e!ssie)ns"  rule!  e)r  e)f  eether 
antie:om])e!titive!  he!havie)r  relateel  te) 
thexse  matters  e)n  a  partieailar  route. 


''Soo  la  {'.I'R  121.201 .  NAIC.S  (;()(lo  nt  .Sulisoctor 
•SI  7 — 'releiCdiiiiminiciiliinis. 

la  CFK  121.201 .  N,-\i(:.s  (;i)il(\s  .aiaaio  and 
.')iaa22. 


n.  Steps  Taken  To  Minimize  Significant 
Rconomic  Impact  on  Snndl  Entities  and 
Significant  Alternatives  Considered 

14.  The  RFA  reeiiiires  an  ageneiy  to 
ele.sea  ihe  any  signifieamt  alternatives  that 
it  has  eamsielereel  in  reaching  its 
propose!!!  a])])re)ae:h,  whie;h  may  ine:hiele! 
the!  feilleiwing  femr  alternatives  (amemg 
e)lhe!rs):  (1)  The  e!.slal)lishnie!nt  e)f 
eliffi!ring  ea)m|)liane:e!  eir  re!|)e)rting 
re!epiire!me!nts  eir  tinie!tahle!s  that  take  intei 
cieaanmt  the  re!.se)iire:e!.s  available  te)  small 
e!ntitie!s;  (2)  the!  e:larifie;atie)n. 
e;e)n.se)lielatie)n,  e)r  .sim|)lifie:atie)n  e)f 
e,e)m])liane.e!  eer  reqeeerting  reepiireanents 
uneler  the  rule!  fe)r  small  entities;  (8)  the 
use  e)f  perfornianea!,  rather  than  elesign, 
stanelarels:  anel  (4)  an  exemiption  from 
e:e)ve!rage  of  the  rule,  or  any  part  thereof, 
for  small  entitiees. 

15.  The  changeis  aelopteel  in  this  Oreler 
are  eleisigneel  te)  pre)viele!  the  Ce)mmissie)n 
with  information  to  eleteainine  whedlie!!’ 
its  eixisting  re!gnlate)rv  reegime  may 
inhibit  the  benefits  e)f  le)wer  e:alling 
pre)e:e!ss  and  greuite!!’  seo'vie;!!  innovatie)ns 
te)  eionsiimers.  Be!e:aii.se!  the  OreleM'  is 
l)re)ael  anel  e:hange!S  weenie!  likely  affeud 
only  81  fae;ilitie!.s-ba.se!el  e:arrie!rs,  it 
weenie!  leee  elifficult  tee  aeleept  .spe!e:ifie; 
altennativees  leer  the  .small  faealities-baseel 
enlitiees.  The!  e:hange!.s  aeleejeteel  in  the! 
Orele!!’  weenie!  beeneefit  all  entitiees. 
ine:lueling  small  entitiees. 

1().  The  Oreler  eleees  lake  aedieen  that 
we)iilel  minimize  the  eeexenomie:  iiiipeied 
een  all  entitiees,  ine.hieling  small  entiliees. 
Feer  eexample!,  the!  Orele!r  re!me)ve!.s  the  hSI’ 
freem  e;e!rtain  remaining  reenters.  This 
aedieen  eliminateis  the  burelen  eef  se!e!king 
prieir  (kemmi.ssieen  aiejeroval  heTore  a 
e:arrier  e;e)ulel  enter  inlee  arrange!me!nts 
with  feereign  carriens.  Any  e;hange!.s  to 
our  e!xisting  jeoliedes  anel  riilew  will 
expanel  the  ability  eef  all  entitiees. 
inedueling  small  entitiees,  to  reiaje  the 
euxeneemie:  benefits  eef  exempeetitieen.  Thus, 
the  Oreler  eleees  neet  include  any 
exenqelion  for  small  entities. 

E.  Report  to  Congress 

17.  The  Ceemmi.ssieen  will  .senel  a  exepy 
eef  the!  Oreler,  inedueling  this  FRFA,  in  a 
repeert  tee  lee  seent  tee  (^ongreess  leiirsuant 
to  the  SBREFA.' '  in  aelelitieen,  the 
Commissieen  will  .send  a  exejey  of  the! 
Orel!!!-,  inediieling  the  FRFA,  to  the  Chied 
Cx)un.se!l  leer  7\elve)e:ae:y  of  the!  SBA.  A 
exepv  of  the  Oreler  anel  the  h’RFA  (eer 
summaries  there!!)!')  will  alsee  he 
jeiihlisheei  in  the  FediM’al  Re'gisler. 

Congressional  Review  Act 

The  Cxenunissieen  will  senel  a  eieepy  eef 
this  Rejeeert  &  Oreleer  tee  (ieengree.ss  anel  the 


"’5  ll.S.C.  (iOSte:). 
oSmTi  IIS.C.  !i(ll(;i)(l)(A). 
'-.SVd.S  tr.S.C.  (104(1)). 


Covernment  Accountability  Office 
pursuant  to  the  Congressional  Review 
Aed,  see  5  II.S.C.  801  (a)(l  )(A). 

Ordering  (Causes 

18.  It  is  ordered  that.  ])iirsiiant  to  the 
anthoritv  contained  in  47  U.S.C.  151. 

152,  1.54(i),  154(j).  201-205.  208.  211, 
214,  808(r),  800  anel  408  this  Rejeort  anel 
Oreler  is  adopted  anel  the  jeolicies,  rules, 
anel  reeiuirements  (liscusseul  herein  are 
adopted  anel  parts  0,  48  anel  04  of  the 
Commission's  rules  are  amended. 

10.  Is  ordered  that  liie  (xemmi.ssion’s 
(xensumer  anel  (iovernmental  Affairs 
Bureau.  Reference  Information  Center, 
sludl  send  a  copy  of  this  Report  anel 
Oreler.  including  the  Final  Regulatory 
Flexibility  (xirtification.  to  the  Chief 
Counsel  for  Advocacy  of  Small  Busine.ss 
Administration,  in  accordance  with 
seedion  008(a)  of  the  Regulatory 
Flexibility  Aed,  5  U.S.C.  001  et  seep 
20.  Is  farther  ordered  that  the  policies, 
rules,  anel  reepiirements  established  in 
this  decision  shall  take  effeed  thirty  days 
after  publication  in  the  P’edeiral  Register 
e!xex!pt  for  ^48.51((1)  which  e.ontains 
new  information  (X)ll(!(dion 
reeiuirements  that  reeinire  apiiroval  hv 
the  Offiex!  of  Management  anel  Budget 
(OMB)  inieler  the  BRA.  The  Federal 
Communications  (xemniission  will 
publish  a  doeximent  in  the  Federal 
Register  announcing  such  approval  anel 
the  relevant  effeedive  elate. 

List  ol  Subjects  in  47  CFR  Barts  0,  1,  48, 
(i8  and  04 

Freedom  of  information. 
Aelmini.strative  praedice  and  i)r()ce!elnre!. 
Communications  exemmon  carriers. 
Reporting  anel  r(!(X)r(lk(!e!])ing 
reepiirements.  Telephone. 

I'’(!el(!ral  Coinniiiniexitions  Cxinnnissioii. 
Ntarlene!  It.  Dortch, 

Secretary. 

Final  Rules 

For  the  reasons  eli.scus.seel  in  the 
lireamhle,  the  Federal  Comnuinications 
Commi.ssion  amends  47  (IFR  Barts  0.  1, 
48,  08  and  04  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

■  1 .  The  anthoritv  citation  for  part  0 
(xmtinues  to  read  as  follows: 

Authority:  .Soc.  ,5.  48  .Sleil.  1008,  ;is 
:iiii(!i)(l(!(l:  47  II.S.C.  1.5.5.  225,  unloss 
ollieirwiso  iiotoel. 

■  2.  Amend  0.457  liy  revising 
paragra])!)  ((l)(l){v)  to  read  as  follows: 

§0.457  Records  not  routinely  available  for 
public  inspection. 

*  *  *  *  * 

(el)  *  *  * 
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(1)  *  *  * 

(v)  The  rates,  terms  and  conditions  in 
any  agremnent  Ix'tween  a  carrier 
and  a  foreign  carrier  that  govern  tin; 
.settlement  of  U.,S. -international  traffic, 
including  the  nu^thod  for  allocating 
return  traffic,  except  as  otherwise 
s|)ecified  hy  the  (lommission  by  oriler  {)r 
by  the  International  Hureau  under 
dehigaled  anthoritv.  .See.  e.g.. 
Int(irn(iti()inil  SiUtlanu^iits  Policy  Pcfonn. 
IH  Docket  Nos.  11 -HO.  05-2.54.  ()U-1(), 
RM-11322.  Report  and  Order.  FfXi  12- 
145  (rel.  Nov.  29.  2012). 

*  *  ic  *  * 

PART  1— PRACTICE  AND 
PROCEDURE 

■  3.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Aiitlnirity:  15  U..S.C^  7!)  cl  scq.: -i?  11..S.C1. 
131.  154(i).  154(j).  155.  157.  225.  227.  :i():i(r). 
and  and  lh(!  Middle;  (lass  Tax  Kedief  and 
lot)  Creation  Act  of  2012.  I’nl).  I,.  112-00. 

■  4.  Amend  1 . 1 200  hv  removing  and 
reserving  paragraph  {ii)(12). 

§1.1206  Permit-but-disclose  proceedings, 
(a)  *  *  * 

(12)  I  Reserved  I 
***** 

PART  43— REPORTS  OF 
COMMUNICATION  COMMON 
CARRIERS  AND  CERTAIN  AFFILIATES 

■  5.  rh(!  authority  citation  for  ])art  43 
c:ontinne.s  to  read  as  follows: 

Aiilhorily:  47  U..S.C.  154; 
T(4(u:oinnuniications  .Act  of  l‘)!)0.  I’nl).  1,. 
104-104.  .secs.  402(1))(2)(I1).  (c).  1  10  .Stat.  50 
(1090)  :)s  amended  unless  otherwise;  ne)te;el. 

47  I  I..S.C.  211. 219.  220  iis  aine;ne)e;el. 

■  0.  Amenel  §43.51  by: 

■  a.  Ren  ising  paragraph  (a)(1) 
introduclorv  text  and  paragraph  (d). 

■  1).  Removing  the  comma  at  the  end  of 
jiaragraph  (b)(1)  anel  jielding  “:  or”  in  its 
jilace. 

■  c.  Reme)ving  ■■.  or"  iit  the  eiiel  of 
IKiragraph  (b)(2)  and  aeleling  a  perieiel  in 
its  place. 

■  el.  Removing  paragraphs  (1))(3).  (e). 
and  (11. 

■  e.  Removing  ne)te  3  anel  note  4  to 
§43.51. 

The  rewisions  read  as  folleiws; 

§43.51  Contracts  and  concessions. 

(a)(1)  Any  communication  common 
carrier  elescrihe;el  in  paragraph  (b)  e)f  this 
sectieni  must  file  with  the  (iommi.ssion. 
within  thirty  (30)  eiays  of  e;xecution,  a 
copy  e)f  each  ceentract.  agreement, 
conce.ssion.  license,  authorization, 
operating  agreemient  or  other 
arrangement  to  which  it  is  a  party  and 


amendments  thereto  (e:ollective;lv 
here;inafter  rtiferreel  to  as  “agre;ement" 
fen-  piir|)e)ses  e)f  this  rule)  with  res|)ect  te) 
the;  feillowing; 

***** 

(el)  Any  D.S.  carrier,  eether  th.m  a 
pre)viele;r  e)f  cennmerciiil  meebile  raelio 
s(;rvices.  that  is  engaged  in  fe)re;ign 
ceimmunications.  and  enters  inle)  an 
agrei;men1  with  a  feneign  carrier,  is 
.siil)ji;e;t  to  the;  (]ommis.sie)n’.s  anthenitv  to 
re;(]inre  the  D.S.  carrier  ])rovieling 
se;rvice  em  any  D.,S. -international  roitt(;s 
te)  file,  on  an  a.s-neeile;d  basis,  a  e:e)|)v  of 
each  agr(;ement  to  which  it  is  a  piirty. 
***** 

PART  63— EXTENSION  OF  LINES,  NEW 
LINES,  AND  DISCONTINUANCE, 
REDUCTION,  OUTAGE  AND 
IMPAIRMENT  OF  SERVICE  BY 
COMMON  CARRIERS;  AND  GRANTS 
OF  RECOGNIZED  PROVATE 
OPERATING  AGENCY  STATUS 

■  7.  The  anthoritv  citation  feir  |)art  ()3 
continn(;s  to  re;ael  as  feillows: 

Authenity:  .Se;e:lie)ns  1.4(i),  4(j).  10.  11. 
201-205,  214.  21».  40;j  anel  051  e)f  tlie; 
(lennmissienis  Ae.l  e)f  1934.  ;is  iime;nele;el.  47 
U.S.C.  151.  154(i).  154(j).  100.  201-205.  214. 
21H.  403.  ;mel  571.  nnle;ss  e)llie;]\vi.se;  ne)le;el. 

■  M.  Am(;nd  §(>3. 14  hv  re;vising 
paragr;i])h  (e;)  te)  i‘e;ael  as  .set  feerth  he;le)w. 
anel  removing  note  to  p:nagraph  (c): 

§63.14  Prohibition  on  agreeing  to  accept 
special  concessions. 

***** 

(c)  3’his  .s(;clie)n  shall  not  ap])lv  to  the; 
rat(;s.  terms  anel  conelitions  in  an 
agree;ment  he;tw(;(;n  a  U..S.  carri(;r  and  a 
for(;ign  carrie;r  that  gov(;rn  the 
.s(;ttlenu;nt  e)f  D..S.  international  traffic, 
inclueling  the  methoel  feir  allocating 
return  traffic. 

■  9.  Amenel  §93.17  by  revising 
paragraph  (b)  intrenlnctory  t(;xt  to  r(;ad 
as  follows: 

§63.17  Special  provisions  for  U.S. 
international  common  carriers. 

***** 

(h)  Except  as  pre)viele;d  in  paragraph 
(h)(4)  of  this  section,  a  D.,S.  common 
carrier.  whe;ther  a  ri;seller  or  facilitie;.s- 
baseel  carri(;r.  may  engage  in  "switedieel 
luibhing"  te)  e;e)unlrie.s  |)roviile;el  the 
carrier  complies  with  the  following 
e:e)nelitie)n.s: 

***** 

■  10.  Amend  §()3.22  by  redesignating 
])aragra|)h  (1]  as  paragraph  (h)  and 
aeleling  new  |)aragraphs  (f)  and  (g)  and 
notes  1  ;md  2  to  §()3.22  as  follows: 

§63.22  Facilities-based  international 
common  carriers. 


(f)  'I’he  terms  anel  conelitions  e)f  any 
operating  or  other  agreement  relating  te) 
the  exchange;  of  services,  interchange  or 
routing  of  traffie:  and  matters  cone:erning 
r<ite;s.  accounting  rate;.s,  elivisieen  of  tolls, 
the;  ;ille)e;atie)n  e)f  return  tiaffie;.  e)rthe 
biisis  e)f  .se;ttleme;nt  of  traffie:  halime:e;s. 
e;nte;re;el  inte)  by  D.,S.  e:e)mnie)n  e;ai'rie;i'.s 
ciutheerizeel  ])ursuant  te)  this  part  te) 
l)re)viele;  fae:ilitie;s-l)ase;el  swite:he;el  ve)ie:e; 
.se;rvie:e;  e)n  the;  lI.,S.-(aih;i  renite;  in 
e:e)rre;.spe)nele;ne:e;  with  <)  (inhan  e;iU'rie;r 
that  ele)e;s  ne)t  e|ualify  for  the; 
piesumption  that  it  lae:ks  meirket  ])e)we;r 
in  (aihii.  shall  be;  iele;ntie:al  te)  the; 
e;e|uivale;nt  terms  anel  ce)nelitie)ns  in  the; 
e)pe;r;iting  eigreement  e)f  another  e:arrier 
provieling  the;  same;  e)r  similar  .se;rvie:e; 
l)e;twe;e;n  the;  llniteel  .State;.s  anel  Cuba. 
Carriers  m;iy  seek  waiver  e)f  this 
reepiirement.  See  Internotionol 
Settlements  Policy  lleform,  Re;pe)rt  anel 
Oreler.  Ill  Ue)e;ke;t  Nos.  ll-«().  05-254, 
09-10.  RM  11322.  FCC  12-145  (re;l. 
Ne)ve;mhe;r  29.  2012). 

(g)  A  e:arrie;r  e)r  e)the;r  ])arty  meiy 
re;epie;.st  Ce)mmis.sie)n  interve;ntie)n  e)n  any 
IJ.,S.  inte;rniilie)nal  re)ute;  fe)r  whie;h 
e:e)m])e;litive;  pre)hle;m.s  aie  alle;ge;el  hy 
filing  with  the;  lnte;rnatie)nal  Ilure;au  a 
])e;titie)n,  ])ursuan1  te)  this  .se;e;tie)n, 
ele;me)nsl rating  antie:e)mp);titive;  he;hcivie)r 
hy  fe)re;ign  e:arrie;rs  th:)1  is  h<)rmful  te) 

U..S.  e:nsle)me;rs.  The;  Commissie)n  m<iy 
cil.se)  ae;l  e)n  its  e)wn  me)tie)n.  Carriers  anel 
e)the;r  i)arlie;.s  filing  e;e)mplaints  must 
suppent  their  pe;titie)ns  with  e;viele;ne:e;, 
ine;lueling  iin  affielavit  anel  relevciiit 
e;e)nmie;re:ial  cigre;eme;nt.s.  The; 
Inte;rnatie)nal  Bure;an  will  review 
e;e)mplaints  e)n  a  e;ase;-hy-ca.se  basis  anel 
tcike;  ap])ro])riate;  ae:tie)n  e)n  ele;le;gate;el 
authe)rity  pursuant  te)  §0.201  of  this 
e:hapte;r.  lnte;re;ste;el  partie;s  will  have  10 
ekiys  from  the;  elate  e)f  is.suane:e;  of  a 
publie:  ne)tie;e  e)f  the  petition  to  file 
e:e)mment.s  or  o])pe).sitie)n.s  to  such 
])e;titie)ns  anel  .sul)se;e]uently  7  eiays  for 
replie;.s.  In  the;  e;vent  signifie:ant. 
immeeliate  harm  to  the  publie:  inte;re;st  is 
likely  te)  e)e;e;ur  that  e;anne)t  he;  aelelre;.sse;el 
thre)ugh  jjost  facto  re;me;die;s.  the; 
lnte;rnatie)nal  Hure;au  may  impo.se; 
te;m])e)niry  re;e]uire;me;nt.s  e)n  e;arrie;rs 
authe)rize;el  ])ur.suant  te)  §03.18  e)f  this 
e:ha])te;r  withe)ut  i)re;juelie:e;  te)  its  finelings 
e)n  sue:!)  pe;titie)n,s. 

***** 

Ne)te;  1  te)  §63.22:  l•'()r  pnr|)()se;s  of  Ibis 
s(;e:tion.  fon-i^n  cairier  is  il(;lin(;ei  in  §63.09 
of  lliis  ):liii])l(;r. 

Note;  2  le)  §63.22:  lAir  i)in  |)()Si;s  of  this 
.soclion.  i\  f()reifj,n  e.-onie.r  sl);iil  l)i;  e:onsid(;i'(;d 
te)  ])oss(;ss  inaiTe;!  pow(;r  if  it  api)i;iirs  on  the; 
(ioniinissiiin's  list  eif  Idi-oign  e:!irrie;is  llnit  ele) 
not  e|nalifv  for  the;  pi’i;snin])tion  tli;it  tl)e;v  li)t:k 
]narke;t  |)owe;r  in  p;irtie;ul;ir  foioign  points. 
This  list  is  availal)l(;  on  tin;  lnte;rnatie)nid 
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Hiircau’s  World  \Vi(l(!  Wol)  silo  at  hllj):// 
\\’\v\v.fc(:.g()\'/il).  'I'lio  (ioinniissioii  will 
incliido  on  tin;  list  ol  Ibroi”!!  carriors  that  do 
nol  (lualilv  tor  iho  |)r(!siini))t ion  dial  lliov  lack 
inarkol  iiowor  in  parlicniar  l()roi>>n  jioinls  any 
l()roi(>n  carrier  dial  has  fil)  porconi  or  nioro 
inarkol  share  in  Iho  inlornalional  Iransjiorl  or 
local  access  inarkols  ol  a  roroi<>n  point.  A 
parlv  dial  seeks  to  remove  such  a  carrier  Ironi 
die  (loinmission's  list  hears  the  hnrdeii  ol 
snhmilling  inrornialion  to  die  (ioniinission 
snlTicienl  lo  denionsirale  dial  the  loreign 
carrier  lacks  51)  iierceni  niarkel  share  in  the 
inlernalional  transporl  and  local  access 
markets  on  the  roreif>n  end  ol  the  route  or 
dial  il  neverlheless  lacks  sniTicient  niarkel 
power  on  the  l()rei<>n  end  ol  the  route  lo 


alTect  coni])etilion  adversely  in  the  D.S. 
niarkel.  A  jiarlv  that  seeks  lo  add  a  carrier  lo 
die  Ciommission’s  list  hears  the  hnrdeii  ol 
snhniilting  inrornialion  lo  the  (iommission 
snlTicienl  to  denionsirale  dial  the  loreign 
carrier  has  50  percent  or  more  niarkel  share 
in  the  inlernalional  lrans])oiT  or  local  access 
markets  on  the  loreign  end  of  the  route  or 
dial  il  neverlheless  has  snlTicienl  niarkel 
power  lo  alTecI  conipelilion  adverselv  in  the 
I  I..S.  niarkel. 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

■  1 1.  rlu;  autliorily  citation  for  jiart  Ii4 
coiitiiiuc.s  to  road  a.s  follow.s: 


Audiorily:  47  lJ..S.t:.  154,  254(k); 
4l):{(h)(2)(n).  (c).  I’nh.  I,.  104-104.  110  .Slat. 

50.  Inlerprel  or  apply  47  ll..S.(;.  201. 210.  222. 
225.  220.  227.  228.  254(k).  010.  020.  and  the 
Middle  (lass  Tax  Keliel  and  )ol)  Creadon  Act 
ol  2012.  Pill).  L.  1 12-00,  unless  otherwise 
noted. 

[Subpart  J — Removed  and  Reserved] 

■  12.  Romovo  and  rosorvo  suhpart  J, 
con.si.sting  of  (id.lOOl  and  04.1002. 
ll’K  Dec.  2(n:M):i()7a  Piled  2-14-13;  8:4,5  ani| 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  HOUSING  FINANCE 
AGENCY 

12CFR  Part  1215 

RIN  2590-AA51 

Production  of  FHFA  Records, 
Information,  and  Employee  Testimony 
in  Legal  Proceedings;  Correction 

agency:  Fruleral  Housing  Financr; 
Agency. 

ACTION:  Proposed  rule:  correction. 


SUMMARY:  'I'liis  docninent  cornM.ts  the 
l)r(!ainl)l(!  to  a  ])ropos(!(l  rnh;  ])nl)lishe(l 
in  the  Federal  Register  oi  Inihriiarv  H. 

regarding  Production  ol  FHl'A 
Records.  Inlbrination.  and  I'anjilovee 
Testiinonv  in  Legal  Proceedings. 

DATES:  The  closing  date  for  tin; 
comment  |)eriod  in  tin;  pro])os(ul  rnh; 
l)nhlished  l•'(‘hrnary  H.  2012.  at  70  FR 
0220.  is  Ajji-il  0.  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Jordan.  Srmior  (ionn.srd.  202- 
(i40-207.'j  (not  a  toll-lrru!  nnmh(;r). 
I'ederal  Housing  Financi;  (ienter. 
Constitution  Center.  Fighth  Floor.  400 
S(!venth  StrerO  S\Y..  Washington.  DC 
20024.  The  telephone  nnmher  for  the 
Telecommunications  Device  for  the 
H(!aring  Impaired  is  800-877-0225). 

SUPPLEMENTARY  INFORMATION: 

Correction 

In  proposed  rule  FR  Doc.  2012-025)08. 
lM!ginning  on  l)age  5)220  in  the  issue  of 
Fehruarv  8.  2012.  make  tin;  following 
comjction  in  the  DATES  .section.  On  ])age 
5)220.  the  DATES  section  should  read: 
‘‘Comments  must  he  received  on  or 
luifore  April  5).  2012." 

I):it(!(l:  Feljiiuirv  12.  2012. 

Edward  ).  DeMarco. 

Aclinii  Director.  I'ederul  Hotisiii}'  Finance 
Afiency. 

IFK  Doc;.  2in.2-():i.SK.")  Filed  2-14-12:  ti:4.S  am| 
BILLING  CODE  8070-01 -P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2012-1099;  Airspace 
Docket  No.  12-ASW-9] 

Proposed  Amendment  of  Class  E 
Airspace;  La  Pryor  Chaparrosa  Ranch 
Airport,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  jiroimsed  rulemaking 
(NPRM). 


SUMMARY:  rids  action  propo.ses  to 
amend  Class  F  airspace  at  La  Pryor.  TX. 
Additional  controlled  airs|)ace  is 
necessary  to  accommodate  new 
Standard  Instrument  Approach 
Procedures  (SIAP)  at  (diajiarrosa  Ranch 
Airimrt.  The  h’AA  is  taking  this  action 
to  enhani:e  the  safetv  and  management 
of  Instrument  Flight  Rules  (Ik’RJ 
ojKiralions  for  SIAPs  at  the  air])ort. 
Ceogra])hic  coordinates  of  the  airport 
would  also  he  updated. 

DATES:  Comments  must  he  received  on 
or  before  A|)ril  1, 2012. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  II.S.  Dejiartment  of 
Trans])ortation.  Docket  Operations.  1200 
New  Jersey  Avenue  SF..  West  Building 
(hound  Floor.  Room  W12-140. 
Washington.  DC  20.')5)0-0001.  You  must 
identify  the  docket  niunher  F’AA-2012- 
105)5)/Airspace  Docket  No.  12-ASW-5). 
at  the  heginuing  of  your  comments.  You 
may  also  suhmit  comments  through  the 
Internet  at  http:/ / www .rnouhitions.gov . 
You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
])erson  in  the  Doi:kets  Office  between 
5):()()  a.m.  and  .'):()()  p.m..  Monday 
through  Friday,  except  Federal  liolidays. 
The  Docket  Office  (telephone  1-800- 
()47-.')!i27).  is  on  the  ground  floor  of  the 
building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Fnander.  Central  Service  ('.enter. 
Operations  Sui)i)ort  Crou|).  Federal 
Aviation  Administration,  .Southwest 
Region.  2001  MiJacham  Blvd.,  Fort 
Worth.  TX  70127;  telejihone:  817-221- 
7710. 

SUPPLEMENTARY  INFORMATION: 


(lomments  Invited 

Interested  ])arties  are  invited  to 
|)arlicij)ate  in  this  pro])o.sed  rulemaking 
hv  submitting  such  written  data,  views, 
or  arguments,  as  they  mav  desire. 
Comments  that  ])rovide  tlu;  factual  basis 
supporting  the  views  aiul  suggestions 
presented  are  particularly  hel])ful  in 
develo])ing  reasoned  regulatory 
decisions  on  the  jiroposal.  Comments 
are  sjiecifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
as])ects  of  the  projio.sal. 

(iomnmnications  shoidd  identify  both 
docket  numhers  and  he  submitted  in 
tri])lii;ate  to  the  addre.ss  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  niceijjt  of  their  comments 
on  this  notice  must  snhmit  with  those 
comments  a  sidf-addressed,  stamped 
postcard  on  which  the  following 
.statmmmt  is  made:  ‘‘Comments  to 
Docket  No.  F A A-2I)1 2-1 05)5)/ Airspace 
Docket  No.  12-A.SW-5)."  The  ])o.stcard 
will  he  date/lime  stamiied  and  returned 
to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  he  downloaded  through  the 
Internet  at  htt})://\v\v\\ . regulations. eov. 
Recently  published  rulemaking 
documents  can  also  he  accessed  through 
the  FAA's  Web  jiage  at  http:// 
ww’w’.fdd.gov/dirportsjiirtroffic/ 
dir Jraffic/puhlicdt  ions/ 
dirspdcejnneinhnents/. 

You  may  review  the  jmhlic  docket 
containing  the  proposal,  any  c:omments 
received  and  any  final  disjiosition  in 
])er.son  in  the  Docktds  Office  (see 
ADDRESSES  section  for  address  and 
jihone  nuinher)  between  5):()()  a.m.  and 
,');()()  p.m.,  Monday  through  Friday, 
except  Fed(!ral  holidays.  An  informal 
docket  may  akso  he  (ixamined  during 
normal  business  hours  at  the  office  of 
llu;  Central  .Sm  vice  Center,  2801 
Meacham  Blvd..  Fort  Worth.  TX  78127. 

Bersons  interested  in  being  |)laced  on 
a  mailing  list  for  future  NBRMs  should 
contact  the  FA/\'.s  Office  of  Rulemaking 
(202)  287-5)877.  to  recpiest  a  co])y  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Pro])osed  Rulemaking  Distribution 
.System,  which  describes  the  ajijilication 
jirocedure. 

The  I’roposal 

This  action  jiroposes  to  amend  Title 
14,  Code  of  Federal  Regulations  (14 
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(IFR),  I’art  71  by  amending  Class  F 
airspace  extending  upward  from  700 
feet  above  the  surface  to  accommodate 
new  standard  instrument  a|)proacli 
])roc(!dnr(;s  at  (ihaparrosa  Ranch 
AiriJort,  ba  I’ryor,  'I'X.  I’he  (ixisting 
segment  would  lx;  widened  to  8  mil(!S 
W(!st  and  4  mihxs  east  of  the  33t)°  bearing 
(ixtending  from  the  current  radius  to  18 
miles  north  of  the  airport  for  the  safety 
and  management  of  ll'  R  o])(M  ations.  The 
airport's  geogra])hic:  coordinates  also 
would  he  updated  to  coincide  with  the 
FAA’s  aeronautical  database. 

(ilass  E  airsj)ace  areas  are  published 
in  Paragraph  000.5  of  FAA  Order 
7400. ‘)\V,  dated  August  8.  2012  and 
effective  Se])tember  15,  2012,  which  is 
incorporated  by  reference  in  14  (iFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsecpiently  in  the  Order. 

The  FAA  has  determined  that  this 
])roposed  regulation  only  involves  an 
established  body  of  technic;al 
regulations  for  which  fre{|nent  and 
routine  amendments  an;  necessarv  to 
keep  tlumi  o])erationally  current.  It, 
thenddre,  (1)  is  not  a  '■.significant 
r(!gnlatory  action”  under  Executive 
Orchil'  12800;  (2)  is  not  a  "significant 
rule"  under  DOT  Regnlatorv  Policicis 
and  Procednrcis  (44  FR  11034;  Fehrnarv 
20.  1070);  and  (3)  docis  not  \varrant 
pr(!])aration  of  a  Regnlatorv  Evaluation 
as  the  anticipatcid  im])act  is  .so  minimal. 
Since  this  is  a  routine  matter  that  will 
oidy  affect  air  traffic  proccidures  and  air 
navigation,  it  is  ccirtified  that  this  rule, 
when  ])romulgated.  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regnlatorv 
Flexibility  Act. 

The  FAA's  authority  to  issue  rules 
r(!garding  aviation  safety  is  found  in 
Title  40  of  the  II.S.  Code.  Subtitle;  1. 
Section  100  de.scrib(;.s  the  authority  of 
the  FAA  Admini.strator.  Subtitle  VII. 
Aviation  Programs.  de.st;ribes  in  more 
d(;tail  the  sco])e  of  the  agency's 
authority.  This  rulemaking  is 
promulgated  under  the  authority 
d(;.scrib(;d  in  Subtitle  VII,  Part  A, 

Suh])art  I.  Section  40103.  Under  that 
.section,  the  FAA  is  charged  with 
j)n;scribing  r(;gnlations  to  a.ssign  the  n.sc; 
of  airs])ace  neces.sary  to  (;nsnre  the 
safety  of  aircraft  and  the  efficient  use;  of 
airspace.  This  regulation  is  within  the 
.sco])e  of  that  authority  as  it  would 
amend  controlled  airs])ace  at 
(;haj)arro.sa  Ranch  Airport,  Ea  Prvor,  TX. 

Environmental  Review 

This  proposal  will  be;  subj(;c:t  to  an 
environmental  analysis  in  accordance 
with  FAA  Order  1050.1  E, 
“Environmental  Impacts;  Policies  and 


Proi;(;dnre.s''  prior  to  any  FAA  final 
regulatory  action. 

List  of  Subjects  in  14  (iFR  Part  71 

Airspace;,  Incorporation  by  r(;fer(;nce. 
Navigation  (Air). 

The  Proposed  Amend m(;nt 

In  consid(;ration  of  the  for(;going,  tin; 
F(;deral  Aviation  Administration 
proposes  to  amend  14  C.FR  ])art  71  as 
follows; 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  Pile  authority  citation  for])art  71 
continues  to  read  as  follows; 

Authority:  49  l]..S.(:.  10(i(g);  40103.  40113. 
40120;  E.O!  108.54.  24  FR  9.50.5.  3  Cl'K.  1959- 
1903  (ionip.,  p.  389. 

§71.1  [Amended] 

■  2.  The;  incorporation  bv  reference  in 
14  CFR  71.1  of  FAA  Order  74()().n\V. 
Airspace  D(;.signations  and  Rejiorting 
Points,  dated  August  8,  2012,  and 
eflective;  Se])t(;ml)er  15,  2012,  is 
amend(;d  as  follows; 

P(i  1(11^1(1  pi  I  H()0r>  (Ihiss  E  Airspaca  Araas 
Estandiiiii  Vpwaid  Erom  71)1)  /■’(.■(.>/  or  Moro 
Above  the  Siirfo<'<'  of  the  Ecirtb 
***** 

ASW 'I'X  K,5  I.ii  Pryor  (ilia pa rrosa  Kaneh 
Airport,  'I'X  |  Aiii«;n(l(;cl| 

(iha])arr()sa  Ranch  Airport. 'I'X 

(lal.  28°52'45"  N..  long.  9<)°5!)'33"  W.) 

'I'hal  airs])a(:(;  (;xl(;ii(ling  igjward  from  700 
feel  aliove  llu;  surface;  within  a  0.5-niil(; 
radius  of  Chaparrosa  Ranch  Aii'iiorl.  and 
within  8  miles  w(!sl  and  4  miles  (;asl  of  the 
339°l)earing  from  the  airi)orl  extending  from 
the;  0.5-mil(;  radius  to  18  miles  north  of  tlu; 
air])orl. 

lssu(;d  in  l''orl  Worth.  'I'X  on  lanuarv  22. 
2013. 

David  P.  Medina. 

.Manager,  Operolions  Siipporl  Group.  A  TO 
Geiilrul  Service  Center. 

|FK  Ooc.  2(n:t-0:t.5(iH  Filial  3-14-i;i:  8:4,5  ami 
BILLING  CODE  4901-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-201 1-1431;  Airspace 
Docket  No.  11-ACE-24] 

Proposed  Amendment  of  Class  E 
Airspace;  Atwood,  KS 

AGENCY;  Fed(;ral  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  jnopo.sed  rulemaking 
(NPRM). 

SUMMARY:  This  action  jiroiioses  to 
anu;nd  (ila.ss  E  aiisjiace  at  Atwood,  KS. 
Decommissioning  of  the  Atwood  non- 
directional  radio  hiiacon  (NDB)  at 
Atwood — Rawlins  (ionntv — Uitv  (ionntv 
Airport  has  made  niconfignration 
nece.ssarv  for  .standard  instrument 
approach  ])rocednres  and  for  the  safety 
and  management  of  Instrument  Flight 
Rules  (IFR)  operations  at  the  air])ort. 
(ieograjihic  coordinates  would  akso  bi; 
updated. 

DATES:  (kmnnents  mu.st  be  receiv(;d  on 
or  before  A])ril  1.  2013. 

ADDRESSES:  Send  comments  on  this 
propo.sal  to  the  U.S.  Department  of 
Trans])ortation.  Docket  ()pi;ration.s.  1200 
New  lersey  Avenue  SE.,  West  Building 
Ground  Floor.  Room  \V12-140, 
Washington.  D(i  20590-0001.  Yon  must 
identify  the  docket  nnmher  FAA-201 1- 
1431 /Airspace  Docket  No.  ll-AGE-24. 
at  the  beginning  of  yonr  comments.  You 
may  also  submit  comments  through  the 
Internet  at  http://\v\v\v.roeul(itions.eov. 
Yon  may  review  the  public  docki;! 
containing  the  proiiosal.  any  comments 
receiv(;d,  and  any  final  di.s])osition  in 
person  in  the  Dockets  Office  b(;twe(;n 
9;00  a. 111.  and  5;00  p.m.,  Monday 
through  Friday,  excejil  Federal  holidays. 
The  Docket  Office  (tehiphone  1-800- 
047-5.527)  is  on  the  ground  floor  of  tin; 
building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT; 

Scott  Enander,  (kinlral  Servii;e  Genl(;r. 
Operations  Support  Group.  Federal 
Aviation  Administration,  Southwest 
Region.  2001  Miiacliam  Blvd.,  Fort 
Worth.  TX  70137;  telephone;  817-321- 
7710. 

SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

Interested  jiarties  are  invited  to 
jiarticijiate  in  this  proposed  rulemaking 
liy  submitting  such  written  data,  views, 
or  argunu;nts,  as  they  may  desin;. 
Gomments  that  provide  the  factual  basis 
snjiiiorting  the  views  aiul  suggestions 
pre.sented  are  jiarticnlarly  helpful  in 
d(;velo])ing  riiasoned  regulatory 
decisions  on  the  projio.sal.  Gomments 
are  S])(;cifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-riilated 
aspects  of  the  proposal. 
Gomnnmications  should  identify  both 
docket  nnmb(;rs  and  be  submitted  in 
triplicate  to  the  address  listed  above, 
(iommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  tho.se 
connni;nt.s  a  .self-addre.ssed.  stamped 
postcard  on  which  the  following 
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.statement  is  made;  “Ciomments  to 
Ilocket  No.  FAA-2()1 1-1431 /Airsjjace 
lloeket  No.  ll-ACF-24."  The  po.stcard 
will  he  (late/time  .stam])e(l  and  returned 
to  the  eommenter. 

Availability  of  NPRNts 

An  ehu.troihe  copv  oi  this  document 
may  hi;  downloaded  through  the 
Internet  at  litti)://\v\v\v.iv;^iil(ilions.<’ov. 
R(H:ently  published  rulemaking 
documents  can  also  he  acce.ssed  through 
the  FAA's  Web  page  at  liH])://\\  \v\\'.f(i(i. 
•iov/airixtrtsairtnilfic/dirtniffic/ 
puhlicdtions/dirsixicfianiHiidnuxits/. 

You  may  review  the  public  docket 
containing  the  proj)osal.  anv  comments 
received  and  any  final  disposition  in 
person  in  the  Dockets  Office  (.see 
ADDRESSES  section  for  addre.ss  and 
phone  number)  hijtween  0:00  a.m.  and 
.5:00  p.m..  Monday  through  Friday. 
excej)t  Federal  holidays.  An  informal 
dock(;t  may  also  he  examined  during 
normal  business  hours  at  the  office  of 
the  (Central  Service  C’.enter,  2001 
Meacham  Blvd..  Fort  Worth.  'fX  70137. 

Persons  interested  in  being  ])laced  on 
a  mailing  list  for  future  NPRMs  should 
contact  the  FAA's  Office  of  Rulemaking 
(202)  207-0077.  to  rcKiuest  a  co])V  of 
Advisory  Oircular  No.  11-2A.  Notice  of 
Proposcid  Rulemaking  Distribution 
.Svstem.  which  descrihi's  the  ai)])lication 
procedure. 

I'lie  Proposal 

This  action  ])roi)ose.s  to  amend  Title 
14.  (iode  of  Federal  Regulations  (14 
Ol’R).  Part  71  by  modifying  Olass  F 
air.s])ace  extending  upward  from  700 
leet  above  the  surface  for  standard 
instrument  aj)])roach  procedures  at 
Atwood — Rawlins  Ciountv — Citv  (]onntv 
Airjjort.  Atwood.  KS.  The  airsjjace 
extension  north  of  the  airport  would  he 
removed  due  to  the  dec:onnni.ssioning  of 
the  Atwood  NDB  and  cancellation  of  the 
NDB  ajjproach.  C(!ographic  coordinates 
would  also  he  n])dated  to  coincide  with 
the  FAA's  aeronautical  dataha.se. 
(Controlled  airspace  within  the  existing 
().. 5-mile  radius  is  necessary  for  the 
.safety  and  managfunent  ofIFR 
oj)erations  at  the  airport. 

(Class  F  airspace  areas  are  ])uhli.shetl 
in  Paragraj)h  ()()()5  of  FAA  Order 
7400. ‘)\V.  dated  August  8,  2012  and 
eflectivc!  September  15.  2012.  which  is 
incor|)orated  In  reference  in  14  (CFR 
71.1.  TIh!  (Class  F  airspace  chisignation 
listcid  in  this  document  would  he 
published  snhscHpiently  in  the  ()rd(;r. 

The  FAA  has  (hdermined  that  this 
j)roposed  regulation  only  involves  an 
established  hodv  of  technical 
njgnlations  for  which  frequent  and 
routine  amendments  are  imcessary  to 
keej)  them  operationally  current.  It, 


thenTore,  (1)  is  not  a  “significant 
regulatorv  action"  under  Fxecutive 
Order  12800;  (2)  is  not  a  “significant 
rule"  under  DOT  Regulatorv  Policies 
and  Procedures  (44  FR  11034;  Idihrnarv 
2().  1070):  and  (3)  dtuis  not  warrant 
inciparation  of  a  Regulatory  I'Cval nation 
as  tlie  anticij)ated  impac:t  is  so  minimal. 
.Sinc(!  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procednrcis  and  air 
navigation,  it  is  cerlilnul  that  this  rule, 
when  i)romulgat(;d.  will  not  have  a 
significant  economic  impact  on  a 
substantial  munher  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  FAA's  authority  to  i.ssne  rules 
regarding  aviation  safety  is  found  in 
Title  40  of  the  U.S.  (Code.  Subtitle  1. 
Section  100  describes  the  authoritv  of 
the  FAA  Administrator.  Subtitle  Vll. 
Aviation  Programs,  descrih(!.s  in  more 
detail  the  .sc;op(!  of  the  agency's 
authoritv.  This  rulemaking  is 
promulgated  under  tin;  authority 
de.scrihed  in  Subtitle  VII,  Part  A, 

Snh|)art  1.  .Section  40103.  IJmhu'  that 
section,  the  FAA  is  charged  with 
])r(!.scrihing  regulations  to  assign  the  use 
of  airspace  necijssary  to  ensun;  tin; 
salety  of  aircraft  ami  the  efficient  ns(;  of 
air.s|)ace.  This  r(;gnlation  is  within  the 
sco])(;  of  that  authority  as  it  would 
amend  controlled  airs])ace  at  Atwocnl- 
Rawlins  (Connty-(City  (County  Airport. 
Atwood.  K.S. 

Fnvironinenlal  Review 

I'his  pro])o.sal  will  he  subject  to  an 
(;nvironmental  analvsis  in  ac;cordance 
with  FAA  ()rd(;r  1 0.50.1  F, 
"Fnvironmental  Im])acts:  Polic:ie.s  and 
Proc:(;dure.s"  prior  to  any  FAA  final 
regulatorv  action. 

List  of  Subjects  in  14  (CFR  Part  71 

Air.spat:e,  Incorporation  hv  referein:e. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  ("FR  ])art  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  4‘)  ll.cS.C.  1()()(g):  lOlO.'t.  401  Kt. 
401  20;  IC.O.  l(m.54.  24  I  K  0.5().5.  ;i  Cl  K.  10.50- 
100.1  (Comp.,  p.  :iH0. 

§71.1  [Amended] 

■  2.  The  incorporation  hv  reference  in 
14  (CFR  71.1  of  FAA  ()rd'(;r  7400. !)VV. 


Airspace  D(;signations  and  Reporting 
Points,  dated  August  8,  2012,  and 
(;ffective  .S(;pteml)er  15.  2012,  is 
amended  as  follows: 

Parix^niph  (i0()5  Citiss  H  Airspact!  (iraas 
e.v/c/if/;ug  iii)\y(ir(l  from  700  fool  or  moro 
ohovo  (ho  siirfooo  of  tin-  oorth. 
***** 

AtCl'C  KS  K.!  Atwood.  KS  | AineiulodI 

Alwood-Kawlins  (Count y-(Cily  County 
Airport.  K.S 

(hit.  ;i!)  n..  long.  ioro2';i:i"  w.) 

That  airs|)a(:o  oxtouding  u])\vard  Iroin  700 
loot  ahovo  tho  surhico  within  a  ()..5-inilo 
radius  of  Atwood-Kawlins  (Countv-CCity 
(County  Air])ort. 

Issuod  in  Fort  Worth.  TX  on  )anuary  22. 
20i:i. 

David  P.  Modina, 

Mdiio^or.  Oporolions  Support  Croup.  ATO 
(Umlru!  Sorvico  Coiitor. 

|FR  tioc.  2(n;i-():i.5r>(i  Filod  2-14-i:i:  H:4.')  am| 
BILLING  CODE  4901-13-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  Number  USCG-2013-0013] 

RIN  1625-AAOO 

Safety  Zone;  Mamaroneck  Beach  and 
Yacht  Club  Fireworks,  Mamaroneck 
Harbor,  Long  Island  Sound,  NY 

agency:  (Coast  (Cuard.  DIPS. 

ACTION:  Notice  of  juopo.sed  rulemaking. 

SUMMARY;  rhe  (Coiist  (niard  ])ro])0.ses  to 
establish  a  temporary  safety  zone  on  the 
navigable  waters  of  Long  Island  .Sound 
in  the  vicinity  of  Mamaroneck  Harbor 
for  a  fintworks  disjilav.  This  temporary 
safety  zone  is  necessary  to  protect 
spectators  and  vessels  from  the  hazards 
associated  with  fireworks  displays.  This 
rub;  is  intended  to  restrict  all  vessels 
from  a  portion  of  Long  Island  .Sound 
before,  during,  and  immediately  after 
the  fireworks  event. 

DATES:  (Comments  and  related  material 
mu.st  hi;  receiviid  by  the  (Coast  (Cuard  on 
or  before  March  18.  2013. 

Reijuests  for  ])nhlic  meetings  must  he 
received  hv  the  (Coast  (Cuard  on  or  hefori; 
Fehruarv  22.  2013. 

ADDRESSES:  You  may  submit  comments 
identifi(;d  by  docket  numher  using  any 
one  of  the  following  methods: 

(1)  Fodorol  oliuloiudkin"  Portol: 
http://\y\\\v.ioouldiions.uo\’. 

(2)  Fd\:  202-403-2251. 

(3)  Moil  or  Dolivoiy:  Docket 
Management  Facility  (M-30),  IJ..S. 
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Dei)artinent  of  Transportation,  West 
Building  (nound  Floor,  Room  \V12— 140, 
1200  New  Jersey  Avenue  .SF., 
Wasliington,  IXi  205t)0-0001.  Deliveries 
acceptiui  i)(!tw(H!n  0  a. in.  and  .5  p.in., 
Monday  through  h’riday.  excejit  federal 
liolidays.  I’he  telephone  mnnher  is  202— 
.300-0320. 

.See  the  '‘Piihlii;  Participation  and 
Reiiuest  for  (Comments”  portion  of  the 
SUPPLEMENTARY  INFORMATION  section 
helow  for  further  instructions  on 
submitting  comments.  To  avoid 
(hiplication.  please  n.se  only  one  of 
these  three  methods. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (|uestions  on  this  rule,  call  or 
email  Lieutenant  Junior  tirade 
Kristopher  Resting,  .Sector  NY 
Waterways  Management,  II..S.  fioast 
(iuard;  Telephone  (718)  354-4154, 

Email  Kristoj)hfir.H.Kf^sting@us(:<f.iniI.  If 
you  have  cpiestions  on  viewing  or 
submitting  material  to  the  docket,  call 
Renee  V.  \Vright,  Program  Manager. 
Docket  C)])erations.  telephone  (202) 
3n()-082(). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

1)1  l.S  l)(;|)artm(!nl  ol  1  leinelaiid  .Scuairil v 
I'K  l•’(!(l(!ral  Kegisic!!' 

NORM  NoliciM)!  l’r()]K)K(;(l  Riilianakiiig 
('.OTP  Oaplain  ol  the  Port 

A.  Puldic  Participation  and  Reipiest  for 
(lomments 

We  encourage  you  to  partici])ate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  receivetl  will  he  posted 
without  change  to  http:// 
www.rcgiildtions.gov  and  will  include 
any  personal  information  yon  have 
provided. 

1.  Submitting  (Comments 

If  yon  submit  a  comment,  ]jlease 
include  the  docket  number  for  this 
rulemaking,  indicate  the  sjiecific  section 
of  this  document  to  which  each 
comment  ajjjdies,  and  ])rovide  a  reason 
for  each  suggestion  or  recommendation. 
Yon  may  submit  your  comments  and 
material  online  at  http:// 

WWW. ruguhitions.gov,  or  hv  fax.  mail,  or 
hand  delivery,  hut  |)lease  use  only  one 
of  these  means.  If  yon  submit  a 
comment  online,  it  will  he  considered 
received  by  the  (ioast  (hiard  when  you 
.successfully  transmit  the  comment.  If 
you  fax.  hand  deliver,  or  mail  your 
comment,  it  will  be  cxmsidered  as 
having  been  received  by  the  ('.oast 
(hiard  when  it  is  received  at  the  Docket 
Management  Facility.  We  recommend 
that  you  include  your  name  and  a 
mailing  address,  an  email  address,  or  a 
telephone  number  in  the  body  of  vonr 


document  so  that  we  can  contact  you  if 
we  have  (piestions  regarding  your 
suhmission. 

To  submit  your  comment  online,  go  to 
http://www.ruguUttions.gov.  tyi)e  the 
docket  number  (I l.S(’,('.-2()l. 3-001 3)  in 
the  “.SEARCH”  box  and  click 
".SEARCH.”  Click  on  “.Submit  a 
Comment”  on  the  line  associated  with 
this  rulemaking. 

If  yon  submit  your  comments  by  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  HV-.i  bv 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
jilease  enclose  a  stamped,  self-addres.sed 
po.stcard  or  envelo|)e.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  mav 
change  the  rule  hasecl  on  vonr 
comments. 

2.  \huwing  (ionununts  and  Docuinunts 

'I’o  view  comments,  as  well  as 
documents  mentioned  in  this  ])reaml)le 
as  being  available  in  the  docket,  go  to 
http://www.rugulations.gov.  ty])e  the 
docket  mnnher  (I  J.S(iC-2()l 3-001 3)  in 
the  “.SEARCH”  box  and  click 
“.SEARCH.”  Click  on  Open  Docket 
luilder  on  the  line  a.ssociated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
W12— 140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building.  1200  New  Jer.sey  Avenue  Sli., 
Washington,  IXi  20500,  between  0  a. in. 
and  5  p.in.,  Monday  through  lu  iday. 
except  Federal  holidays. 

.7,  Privucv  y\(:t 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  bv  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  suhmitted  on 
behalf  of  an  association,  husine.ss,  labor 
union,  etc.).  Yon  may  review  a  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008,  issue  of  the 
Federal  Register  (73  FR  3310). 

4.  Public  Muuting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  reipiest 
for  one.  using  one  of  the  methods 
specified  under  ADDRESSES  on  or  before 
Fehruarv  22.  2013.  Plea.se  explain  whv 
you  believe  a  public  meeting  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  hv 
a  later  notice  in  the  Federal  Register. 

B.  Basis  and  Purpose 

The  legal  ha.sis  for  the  projiosed  rule 
is  33  U..S.(:.  1231;  40  U..S.C.  Chapter 


701, 3300.  3703;  50  II..S.C.  101,  105;  33 
CFR  1. 0.5-1,  0.04-1, 0.04-0,  100.5:  Pul). 

L.  107-205,  no  .Stat.  2004;  Department 
of  Homeland  .Securitv  Delegation  No. 
0170.1. 

This  jiropo.sed  safety  zone  is 
necessary  to  ensure  the  .safety  of 
spectators  and  ves.sels  from  hazards 
a.ssociated  with  the  fireworks  dis])lav. 
Based  on  the  inherent  hazards 
associated  with  fireworks,  the  ('.aptain 
of  the  Port  ((XTI’P)  New  York  has 
determined  that  fireworks  launches  in 
clo.se  proximity  to  water  crafts  po.se  a 
significant  risk  to  public  safety  and 
property.  The  combination  of  increa.sed 
numher  of  recreational  ves.sels, 
congested  waterways,  darkness 
])unctuated  by  bright  flashes  of  light, 
and  debris  especially  burning  debris 
falling  on  passing  or  sjiectator  vessels 
has  the  potential  to  result  in  serious 
injuries  or  fatalities.  The  j)ropo.sed 
temiKirary  safety  zone  will  restrict 
vessel  movement  in  the  Long  Island 
.Sound  around  the  location  of  the 
fireworks  launch  platform  before, 
during,  and  after  the  fireworks  display. 

(.].  Discussion  of  Propo.sed  Rule 

Bay  Fireworks  is  spon.soring  a 
fireworks  display  for  the  Mamaroneck 
Beach  and  Yacht  (Huh  on  the  navigable 
waters  of  Long  Island  .Sound  in  the 
vicinity  of  Mamaroneck  Harbor.  NY. 

The  pro])o.sed  safetv  zone  is  necessarv  to 
ensure  the  safety  of  spectators  and 
ves.sels  from  hazards  associated  with  the 
fireworks  dis|)lay. 

3'he  fireworks  di.s])lay  will  occur  from 
a])proximately  8:30  p.m.  until 
approximately  9:15  p.m.  In  order  to 
coordinate  the  safe  movement  of  ves.sels 
within  the  area  and  to  ensure  that  the 
area  is  clear  of  unautliorized  persons 
and  vessels  before,  during,  and 
immediately  after  the  fireworks  launch, 
this  zone  will  he  enforced  from 
a])j)roxiniatelv  8:00  p.m.  until 
approximate! V  9:30  p.m.  on  Mav  11. 
2013. 

The  jiroposed  .safety  zone  will  include 
all  navigable  waters  of  Long  Island 
.Sound  within  a  240-yard  radius  of  the 
fireworks  barge  located  in  approximate 
position  40°5()'24.95"  N.  073°43'00.39" 
\V,  ai)i)roximately  520  yards  northeast  of 
Orienta  Point.  nSl  Ves.sels  will  still  he 
able  to  transit  the  surrounding  area  and 
mav  he  authorized  to  transit  through  the 
jiropo.sed  safety  zone  with  the 
jiermi.ssion  from  the  (XTI’P.  The  (X)TP 
does  not  anticipate  any  negative  impact 
on  ves.sel  traffic  due  to  this  projio.sed 
.safety  zone. 

The  fireworks  barge  will  also  have  a 
sign  on  its  port  and  starboard  side 
labeled  "FIREWORKS— .STAY  AWAY.” 
The  sign  will  consist  of  10"  high  by  1.5" 


11118 


Federal  Register /  Vol.  78,  No.  32 /Friday,  February  15.  201 3  /  Proposed  Rules 


wide  red  lettering  on  a  white 
background. 

1).  Regulatory  Analyses 

We  developed  this  proposed  rule  alter 
considering  numerous  statutes  and 
executive  orditrs  related  to  rulemaking. 
Helow  we  summarize!  our  analyses 
based  on  a  numl)(!r  of  tluisi!  .statutes  or 
executive  orders. 

1.  I^lanning  and  Ihn’itnv 

This  proposeid  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12H(i(>.  Regulatory 
Planning  and  Review,  as  su])))lemented 
hv  Executive  Order  13.'jti3.  Iinjiroving 
Rtigulation  and  Regulatorv  Review,  and 
does  not  recpiire  an  assessment  of 
potential  costs  and  henellts  under 
section  (>(a)(3)  of  Executive  Order  128(i() 
or  under  section  1  of  Executive  Order 
13583.  The  Office  of  Management  and 
Budget  has  not  n'viewed  it  under  those 
Orders. 

The  Ooast  Ouard’s  enforcement  of  this 
proi)o.sed  safety  zone  will  he  of  short 
duration.  apj)roximatelv  ?)()  minutes 
during  the  scheduled  fireworks  event. 
rh(!  propo.sed  saletv  zone  will  nistricl 
acce.ss  to  only  a  small  ])ortion  of  the 
navigable  watcirways  of  Long  Island 
.Sound.  Vessiils  will  he  able  to  navigate 
around  the  proposed  saletv  zone. 
f'urth(!rmore.  ves.siils  mav  he  authorized 
to  transit  through  the  proj)osed  safely 
zone  with  tlu!  permission  of  lh(!  OOTP. 

2.  hufUH.t  on  Sinoll  Hnlilios 

Under  the  Regulatorv  Flexibility  Act 
(5  U.S.O.  (j()l-r)12).  we  have  considered 
the  im|)act  of  this  propo.sed  rul(!  on 
small  f!ntiti(!s.  The  Uoast  (hiard  certifies 
under  5  U.S.U.  (i()5(h)  that  this  ])ropo.sed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  will  affect  the 
following  entities,  some  of  which  may 
1)(!  small  entiti(!s:  'I’he  owners  and 
operators  of  vcissels  intending  to  transit 
or  anchor  in  a  small  j)ortion  of  the  Long 
island  Sound  during  the  effective 
j)eriod. 

'I’his  .safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
th(!  following  rea.sons:  This  ])ropo.sed 
rule  would  he  in  (dfeci  for  onlv  85 
minutes  late  at  night  when  v(!.s.sel  traffic 
is  low.  Ves.sel  traffic  could  |)a.s.s  safely 
around  the  saletv  zone.  Before!  the 
eff(!ctive  j)(!riod.  the  Coa.sl  (hiard  will 
issue  maritime  advi.sories  wid(!lv 
available!  to  users  eif  the!  waterway. 

If  yem  think  that  yeiur  l)u.sine!s.s, 
eirganiziilie)!!.  eir  ge)ve!rn mental 
jurisdiction  eiualifies  as  a  small  entity 
and  that  this  rule  would  have  a 


signifie:anl  e!ce)nomie:  imjiact  ein  it. 
plenise  submit  a  exmimenl  (.se!e! 

ADDRESSES)  explaining  why  yeiu  think  it 
epialifie!.s  anel  heiw  anel  te)  what  ele!gre!e! 
this  rule  weuilel  euieinemiieudly  affeu:!  it. 

.7.  Assistonco  for  Small  Hn1ili(}s 

Unele!!’  se!e:lie)n  213(a)  eif  the!  Small 
Busine!.ss  Re!gul:ite)ry  EnfeirexinuMit 
Fairne!S.s  Ae;t  eif  ItlBti  (Pub.  L.  104-121). 
we  want  lei  assist  small  enlilie!s  in 
undeM  staneling  this  preipeiseul  rule.  If  the! 
rule!  weiulel  affeu.l  yeuir  small  l)usine!s.s, 
eirganizatiem,  eir  geivernmentiil 
jurisdieliein  anel  vein  have  ejiuestiems 
ce)ne;e!rning  its  ])re)visie)ns  eir  e)])tie)n.s  feir 
compliance,  jjleea.se  e:ontae:t  the  pe!r.se)n 
listeel  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  aheive.  rhe  (h)ast  (hiarel  will 
not  retaliate  against  small  entitiees  that 
epiestie)!!  e)rce)mplain  ahe)ut  this 
pre)pe)se!el  rule!  e)r  anv  ])olicy  e)r  ae:tie)n  of 
the:  (ie)ast  (juarel. 

4.  (lolladion  of  Information 

This  |)re)pe).se:el  rule:  will  ne)l  e:all  fe)r  a 
nenv  ce)llee;tie)n  e)f  infe)rmatie)n  uneler  the 
Pape!rwe)rk  Re!elue:tie)n  Ae;l  e)f  1005  (44 
IJ.S.U.  3501-3520). 

5.  h’adaralism 

A  rule  has  im])lie:alie)n.s  fe)r  fe:ele!nilism 
unele!!'  fNeeaitive:  ()rele!r  13132. 
l<’e!ele!ralism,  if  it  has  ;i  substantial  elire!e:l 
elteel  een  the:  State!.s.  een  the:  re!latie)n.ship 
he:twe!en  the:  nalieenal  geevernmeni  iinel 
the  State!s.  e)r  e)n  the:  elislril)utie)n  e)f 
pe)we!r  anel  reespejiisihilitiees  iimeeng  the 
varie)us  leivels  e)f  geeveernmeint.  We:  hiive 
analyzeul  this  preepee.seel  rule  unele:r  that 
Orele!]'  anel  eleetermineel  that  this  rule 
eleees  not  have  implieaitions  for 
feuleralism. 

a.  Protest  Activities 

The  (a)ast  Guarel  reisptnls  the  First 
Amendment  rights  eif  jireetesters. 
Pre)te!.ste!r.s  are  askeul  te)  contact  the 
l)e!rson  listeel  in  the  FOR  FURTHER 
INFORMATION  CONTACT  se:e:tie)n  te) 
ce)e)rdinate!  pre)te!.st  aedivities  so  theit  ye)ur 
mes.sage:  can  he:  reuieiveel  witheeut 
je!e)j)areiizing  the:  safety  eer  seeeairity  e)f 
])eople,  j)lae;e!.s  eer  vees.seels. 

7.  Itnfunded  Mandates  lieform  Act 

'rhe:  Unfuneleiel  Manelale!.s  Re!fe)rm  Ae;t 
e)f  1005  (2  U.S.C.  1531-1538)  re!eiuire!s 
Fe!ele!ral  age!ne;ie!.s  te)  a.s.se!s.s  the:  e!ffe!e:ts  e)f 
their  eli.se:re:tie)nary  re!gulate)ry  ae;tie)ns.  In 
partieailar,  the:  Ae:t  aelelre!sse!.s  aedieens 
that  may  re!.sull  in  the:  expenelilure!  hv  a 
.Slate:,  loeail,  e)r  tribal  geevernme!!)!.  in  the 
<!ggre!gate!,  e)r  by  the:  private:  se!ede)r  e)f 
Si 00,000.000  (aeljuste!el  fe)r  inllalie)]))  e)r 
ineere  in  any  eene  ye!ar.  Theeugh  this 
])re)])e)seel  rule  we)uld  ne)t  re:.sult  in  such 
an  ex])e!nditure!,  we  do  eliseaiss  the 


edieuds  of  this  rule  e!lse!whe!re!  in  this 
preamble. 

8.  'Faking  of  Private  Propertv 

This  ])re)pe)se!el  rule  weeulel  ne)l  e'.ause:  a 
taking  e)f  jeriviite  pre)])e!rtv  e)r  eelherwi.se: 
have  tiiking  im])lie:atie)n.s  uneler 
I*ixe!eaitive!  Orele:!'  12030,  (ie)ve!r!i!ne!!ital 
Aedie)!is  a!iel  hite)!'fe:!'e!!ie:e!  with 
Oe)!istitutie)!ially  Preeteudeul  P!'0])e!!'ly 
Rights. 

.0.  CiivU  lustice  Peform 

This  p!'e)j)o.seel  !'i!le  !nee!t.s  a])])lical)le 
sla!iela!'els  in  .se!edie)!i.s  3(a)  a!iel  3(1))(2)  e)f 
Exe!ea!tive  Oreler  12088,  Civil  Ii!.stice! 
Reform,  te)  eeiieiienize  litigation, 
elieeiieiale  aenhiguity,  anel  reeluce 
hurelen. 

10.  Protection  of  Children  From 
Environmental  Health  Risks 

We  have  analvzeul  this  ])roposed  rule: 
ueieler  Exeuaitive  Orele:!’  13045, 

Proteedie)!)  e)f  (diilelre:!)  from 
E!ivi!’e)n!nental  Health  Risks  anel  Safedv 
Risks.  This  rule  is  !ie)t  aei  e!e:e)ne)!nie;ally 
.sig!iifie:ant  rule:  anel  weeulel  !ie)t  eaeate  an 
e!!ivi!’e)!i!ne!!tal  risk  te)  heialth  e)r  risk  te) 
.safedy  that  enight  elisp!'e)|)e)!'tie)nate:ly 
affeud  ediilelre!!. 

11.  Indian  Tril)(d  Covernments 

This  ])!'ope).seel  riele:  ele)e!s  !ie)t  have: 
tribal  i!n])licatie)!is  !!!iele!r  l-lxeuaetive 
Oreler  13175.  (]e)!isult<!tie)!i  aeul 
Ce)e)!’eli!iatie)!i  with  hielia!!  Tribal 
(k)ve!'mne!its,  heeaeuse:  it  woulel  !ie)t  have 
a  suhstaeitial  elirend  effe:!!  e)!!  eeeie:  eer 
me)!’e!  hielian  trihe!,s.  mi  the  reelatioeiship 
he!twe!e!!i  the  Fe!iie!!’al  Coveneimemt  aeiel 
hielian  Irihes,  or  em  the  elistrihution  eif 
])e)we!’  and  respemsihilities  heitweiein  the 
Feeeleeral  CFivernment  and  Indian  tribes. 

12.  Energv  Effects 

3'his  propo.sed  rule  is  not  a 
“signifieauit  energy  aedion”  unele:!’ 
Exee;utive  Oreler  13211,  Aedieins 
Ce)!!e;e!r!iing  Reigielatiems  'I'liat 
Sig!iifie:a!itiy  Afleed  Enea'gv  Si!])])lv. 
Distriheetie)!!,  eir  Use  heeaeuse:  it  is  neit  a 
“signifieamt  reigielateiry  aedie)!i”  uneler 
Exe!ea!tive!  Oreler  12800  aeiel  is  neit  like:lv 
te)  have  a  .sig!iifiea!!it  aelveirse  e!ffe!e;t  e)!i 
the  supply,  eli.strihution,  e)r  use  e)f 
e!!ie!rgy.  Tlie:  Aehnieiistrate)!’  e)f  the  Offiea: 
e)f  Inlbniiatio!)  a!iel  Re!gulate)!'y  Adairs 
h;!.s  !ie)t  eleisignateiel  it  as  <!  .sig!iifiea!!!t 
e!!ie!’gv  aedie)!i.  The!!’e!fe)re:.  it  ele)e).s  !ie)t 
reiejuire:  a  State!!iie!!it  e)f  E!ie!rgy  Effeeds 
!i!iele!!’  I'jxeuaitive  Oreleir  13211. 

12.  Technic(d  Standards 

This  ])re)pe).se!el  rule:  ele)e:.s  neit  u.se 
te:edmieail  staeielards.  Therefeire:,  we:  eliel 
!ie)t  e;e)!i.siele!!’  the:  use  eif  veiluiitarv 
e;o!i.se!!isus  stanelarels. 
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14.  Hiivironiucnt 

Wo  have;  analyzed  this  proposed  rule 
under  Diipartmeut  ol  Homeland 
.Security  Management  Directive  028-01 
and  (iommandant  Instruction 
Ml()47r).lD.  which  guide  tlu;  (ioast 
(Inard  in  complying  with  the  National 
iMivironmental  Poliev  Act  ol  ltttit) 

(NFPA)  (42  D.S.C',.  4821-487011.  and 
have  made  a  preliminary  (hitermination 
that  this  action  is  one  oi  a  t;ategorv  of 
actions  that  do  not  individually  or 
cnmnlatividy  have  a  significant  effect  on 
the  human  environment.  This  pro])os(ul 
rule  involves  estahlishnumt  of  a 
tein])orary  safety  zone.  I’liis  rule  mav  ht; 
categorically  excluded  from  further 
review  under  iiaragrajih  84(g)  of  Figure 
2-1  of  the  Commandant  Instruction.  A 
jireliminary  environmental  analysis 
checklist  supporting  this  determination 
is  available  in  the  docket  where 
indicated  under  ADDRESSES.  We  seek 
any  comments  or  information  that  may 
lead  to  the  discovery  of  a  significant 
environmental  impact  from  this 
pro])o.sed  rule. 

List  of  Subjects  in  88  (]FR  Part  Iti.'i 

Marine  safety.  Navigation  (water). 
Reporting  and  record  k(;eping 
nuinirements.  wat(;rwavs. 

l‘’or  tlu!  nxisons  di.scnssed  in  the 
]n'eaml)le.  the  Coast  Cnard  proposes  to 
amend  88  CFR  part  18.5  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREA 

■  1 .  rhe  authority  citation  for  part  1 8.5 
continues  to  read  as  follows: 

Aiithiirity:  8:t  U..S.C  1231:  48  n..S,(:. 

Chaiiler  701. 3308.  3703:  .50  l‘)l.  195; 

33  CI  R  1. 0.5-1. 8.04-1. 8.04-8.  180..5:  I’lih.  L. 
107-29.5.  118  .Slat.  2084:  IDepartment  of 
lloiiulaiul  .S(!i:urily  Dekigalion  No.  0170.1. 

■  2.  Add  §  185.T01.0018  to  read  as 
follows: 

§165.T01-0013  Safety  Zone;  Mamaroneck 
Beach  and  Yacht  Club  Fireworks, 
Mamaroneck  Harbor,  Long  Island  Sound, 

NY 

(a)  Begiildtcd  Area.  The  following  area 
is  a  tem])orary  safety  zone:  All  navigable 
waters  of  Long  Island  .Sound  within  a 
240-yard  radius  of  the  fireworks  barge 
located  in  a])])roximate  position 
4()°58'24.‘)5"  N,  ()78°48'00.8‘)"  W.  in  the 
vicinity  of  Orienta  Point.  NY. 

(h)  Hfjdctivf;  Period.  I'liis  rnli!  will  he 
effective  from  aiiproximately  8:00  ]).m. 
until  approximately  0:80  p.m.  on  Mav 
11.2018. 

(c)  Definitions.  The  following 
definitions  apjily  to  this  section: 

(1)  Designated  Represimtative.  A 
“designated  repre.sentative”  is  anv  Coa.st 
Cnard  commissioned,  warrant  or  petty 


officer  of  the  U..S.  Coa.st  Cnard  who  has 
been  designated  by  tlu;  Captain  of  the 
Port  Sector  New  York  (COTP).  to  act  on 
his  or  her  ludialf.  Tin;  designated 
re])re.s(!ntative  may  he  on  an  official 
|)atrol  vess(;l  or  mav  he  on  shori^  and 
will  conmumicate  with  vii.ssels  via 
VI11''-1‘’M  radio  or  londhailer.  In 
addition,  mmnhers  of  the  Coast  Cnard 
Auxiliary  may  lx;  |)r(;.senl  to  inform 
vessel  o])erator.s  of  this  regulation. 

(2)  Official  Patrol  Ves.sels.  Official 
patrol  V(!.ssel.s  may  consist  of  any  Coast 
Ciuard.  ('.oast  Cnard  Auxiliary,  state,  or 
local  law  enforcement  ve.ssels  assigned 
or  a])i)roved  by  the  COTP. 

(d)  Hegnlations. 

(1)  The  general  regulations  contained 
in  88  C'.FR  185.28.  as  well  as  the 
following  regulations,  ajiply. 

(2)  No  viissels.  except  for  fireworks 
barge  and  accoiujianving  ve.ssels.  will  he 
allowed  to  transit  the  safety  zone 
without  the  permission  of  the  (X)TP. 

(8)  All  persons  and  ves.sels  shall 
comply  with  the  in.strnctions  of  the 
(iOTP  or  the  designated  repre.sentative. 
U])on  being  hailed  by  a  II..S.  Coa.st 
Cnard  ves.sel  by  siren,  radio,  flashing 
light  or  other  means,  the  opmator  of  a 
ve.ssel  shall  proceixl  as  directiul. 

(4)  Viissel  o])erator.s  desiring  to  enter 
or  operate  within  tin;  regulated  area 
shall  c:ontacf  the  CO  TP  or  the 
designatiul  Uipnisimtative  via  VHP 
channel  18  or  718-854-4858  (.Siictor 
New  York  command  i:enter)  to  obtain 
])enni.s.sion  to  do  so. 

Dated:  )amiary  30.  2013. 

(l.P.  HilchiMi. 

(i(il)t(iiii.  i’.S.  (iodsi  (iiuird.  Actinf’  (J(ii)l(iin 
oftlw  Pori  .Veir  York. 

II'K  Doc.  2(n:{-():t.5.'‘)l  Filed  2-14-i:t;  8:4.'",  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[EP A-HQ-OAR-201 2-0393;  FRL-9779-4] 
RIN  2060-AQ38 

Air  Quality:  Revision  to  Definition  of 
Volatile  Organic  Compounds — 
Exclusion  of  trans  1-chloro-3,3,3- 
trifluoroprop-1-ene  [Solstice™ 
1233zd(E)] 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Pro|)o.sed  rnl(!. 

SUMMARY:  The  EPA  is  ])ro|)osing  to 
revi.se  the  definition  ol  volatile  organic 
compounds  (VOCs)  for  ])nr])ose.s  of 
preparing  slate  imjilementalion  plans 
(SlPs)  to  attain  the  national  ambient  air 


(jnality  .standards  for  ozone  under  title 
1  of  the  Clean  Air  Act  (CAA).  This 
pro])osed  revision  would  add  Irons  1- 
chloro-8.8.8-trifluoroprop-l-ene  (also 
known  as  .Solstice'^'  1288zd(E))  to  the 
list  of  compounds  excluded  from  the 
(hdinition  of  \T)C.s  on  the  basis  that  this 
compound  makes  a  negligible 
contribution  to  tropospheric  ozone 
formation.  In  the  "Ruhis  and 
Regulations”  section  of  this  Federal 
Register,  we  are  making  the.se  same 
amendments  as  a  direct  final  rule 
without  a  ju  ior  proposed  rule.  If  we 
receive  no  adver.se  comment,  we  will 
not  take  further  action  on  this  proposed 
ride. 

DATES:  Comments  nm.st  he  received  on 
or  before  April  1.  2018. 

Public  Hearing:  If  anyone  contacts  the 
EPA  reque.sting  to  present  oral 
testimony  at  a  jinhlic  hearing 
concerning  the  projiosed  regulation  hv 
Fehrnary  25.  2018.  we  will  hold  a  public 
hearing  on  March  4.  2018.  If  a  jinhlic 
hearing  is  held,  it  will  he  held  at  10  a.m. 
at  Building  (’.  on  the  EPA  camiins  in 
Research  Triangle  Park.  NC.  or  at  an 
alternate  siti;  nearby.  Please  refiir  to 
SUPPLEMENTARY  INFORMATION  for 
additional  information  on  the  comment 
|)eriod  and  the  public  luxiring. 
ADDRESSES:  Submit  vour  comments, 
identified  hv  Docket' ID  No.  EPA-IIQ- 
()AR-201 2-0808.  by  one  of  tlu; 
following  methods: 

•  w’ww'.regnlations.gov.  Follow  the 
on-line  instructions  for  snhmitling 
comments. 

•  Knuiil:  a-und-r- 

Doeket@epununl.epa.gov.  Atlimtion 
Docket  ID  No.  EPA-nQ-()AR-2012- 
0808. 

•  Fax:  202-588-1541.  Attention 
Docket  ID  No.  EPA-HQ-()AR-2012- 
0808. 

•  Mad:  Docket  ID  No.  EPA-HQ- 
C)AR-201 2-0808.  Environmental 
Protection  Agency.  Mailcode:  8102T. 
1200  Pennsylvania  Ave.  N\V., 
Washington.  DC  20480. 

•  Hand  Delivery:  EPA  Docket  Center. 
U.S.  Environmental  Protection  Agency. 
1801  Constitution  Avenue  N\V..  Room: 
8884.  Mail  Code:  ()102T.  Washington. 
DC  20480.  Attimtion  Docket  ID  No. 
EPA-HQ-OAR-201 2-085)8.  Such 
d(;liveri(!s  an;  only  acceptiul  during  the 
Docket’s  normal  hours  of  operation,  and 
special  arrangements  should  he  made 
for  deliveri(!s  of  boxed  information. 

In.strnclions:  Direct  vonr  comments  to 
Docket  ID  No.  EPA-HQ-()AR-2012- 
085)8.  The  EPA's  ])olicy  is  that  all 
conummts  riiceived  will  he  included  in 
the  ])nhlic  docki;!  without  change  and 
may  he  made  available  online  at 
WWW. regnIations.gov,  including  any 
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IMM'sonal  inforniatioii  provided,  unless 
the  conuuent  ineludes  iiilbrination 
claimed  to  lx;  Conlidential  Business 
lidbrmation  ((-Bl)  or  otlun'  inronnation 
\vhos»!  disclosure  is  restricted  by  statut(;. 
Do  not  submit  inronnation  that  you 
consider  to  lx;  (311  or  otbenvi.se 
protectcxl  tbrongb  \v\v\\'.r(;‘>ul(itions.f>()v. 
(H'  email.  The  \v\\'\\’.n;;^ul(tti()ns.>>()v  Wcib 
site  is  an  “anonymous  access”  system, 
wbicb  means  the  13’A  will  not  know 
your  identity  or  contact  information 
nidess  von  provide  it  in  the  body  of 
vour  comment.  If  you  send  an  (xnail 
comment  directly  to  the  ERA  without 
j'oin}’  through  www  .mgulaiions.gov. 
your  email  address  will  be 
automatically  captured  and  included  as 
part  of  the  comment  that  is  placed  in  the 
public  docket  and  made  available  on  the 
Internet.  If  you  submit  an  ehictroiuc 
comment,  the  ERA  recommends  that 
you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  C]D-R()M 
you  submit.  If  tin;  ERA  cannot  n;ad  your 
conmumt  due  to  t(x:hnical  difficulties 
and  cannot  contact  yon  for  clarification, 
the  ERA  may  not  be  able  to  consider 
your  comment.  Electronic  files  should 
avoid  the  use  of  s])ecial  characters,  any 
form  of  (xicrvption  and  be  free;  of  any 
defects  or  viru.ses.  For  additional 
information  about  the  fiRA's  ])ul)lic 
d(x:ket,  visit  tlu;  liRA  Docket  (ienter 
honuipage  at  /i///;;//n  n  ii’.e/xcgfn'/ 

Hockal:  AW  dcxaiments  in  the  d(x;ket 
an;  li.stcxl  in  the  \v\\'\v.r(‘^iil(iti()ns.<>()v 
index.  Although  li.sted  in  the  index. 

.some  iidbrmation  is  not  ])nl)liclv 
available,  /.e..  (iBI  or  other  inldrmation 
whose  di.sclosnre  is  nistrictcul  bv  .statute. 
(Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Rnbliclv 
available  d(x;ket  materials  are  available 
either  electronically  in 
www'.rfiguUilions.gov  or  in  hard  co])v  at 
the  Docket  ID  No.' ERA-HQ-OAR-2()]2- 
()3‘)3.  ERA/DC.  ERA  West,  Room  3334, 
1301  (Constitution  Ave.  N\V.. 
Washington,  D(C.  The  Rublic:  Reading 
K(X)m  is  o|)en  from  8:30  a.m.  to  4:30 
p.m..  Monday  through  Friday,  (ixclnding 
higal  holidays.  'I’he  tel(;phone  number 
for  the  Ruhlic.  Reading  R(X)m  is  (202) 
.'100-1744,  and  thi;  tcihjphoiu!  luunlx’r  for 
the  Air  and  Radiation  is  (202)  .')0()-1742. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  .Sanders,  Office  of  Air  Quality 
Rlanning  and  .Standards,  Air  Quality 
Rolicy  Division.  Mail  Cxxh!  (C.')30-oi. 
R(;search  Triangle  Rark.  N(C  27711; 
tel(!j)hone:  (010)  .'141-33.')0;  fax  number: 
010-.')41-0824;  email  addniss: 
s(in(U‘rs.(l(ive@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  (ieneral  Information 

A.  Why  is  tha  EPA  iisiii}’  a  diracl  final 
rule? 

This  ])roposed  action  would  nn'ise  tin; 
I'CRA’s  definition  of  V(XCs  for  pnr|)oses 
of  puiparing  .SIRs  to  attain  tlu;  NAAQ.S 
for  ozone  under  title  I  of  tlu;  (lAA.  hv 
adding  irans  l-chloro-3.3.3- 
triflnoropro])-l-ene  (also  known  as 
Solstice'^'  1233zd(l-]))  to  the  list  of 
compounds  (jxclnded  from  the 
definition  of  V()(Cs  on  the  basis  that  this 
compound  makes  a  negligibh; 
contribution  to  troposjjheric  ozone 
formation.'  We  an;  publishing  a  direct 
final  rule  in  the  “Rules  and 
Regulations”  section  of  this  Federal 
Register  because  we  view  this  as  a 
noncontroversial  action  and  antici])ate 
no  adverse  comment.  We  have 
ex])lained  our  rea.sons  for  this  action  in 
the  preamble  to  the  direct  final  rule.  The 
regulatory  text  hx'  the  pro])o.sal  is 
identical  to  that  for  the  direct  final  rule 
])uhlish(!d  in  the  “Rules  and 
Regulations”  section  of  this  luxleral 
Register.  For  further  sni)i)lem(;ntarv 
information,  tin;  d{;tailed  rationale  for 
the  propo.sal  and  the  njgidatcx  v 
nwisions,  sen;  tin;  direct  final  rule 
|)nhlished  in  a  .se])arat(!  |)art  of  this 
Federal  Regisl«!r. 

If  we  rciceive  no  adver.se  comment,  we 
will  not  tak(!  fnrtlu;r  action  on  this 
])ro])os(;d  rule.  If  w(!  r(!ceiv(!  adverse 
comment,  we  will  with.draw  the  dinict 
final  rule,  and  it  will  not  take  effect.  We 
would  address  all  i)ul)lic  comments  in 
any  subse(|nent  final  rule  ha.se  on  this 
])roix)sed  rule.  We  do  not  intend  to 
institute  a  second  comment  ])eriod  on 
this  ar:tion.  Any  parties  interestixl  in 
commenting  must  do  so  at  this  time.  P’or 
further  information,  plea.se  see  the 
iidbrmation  provided  in  the  ADDRESSES 
section  of  this  d(x;ument. 

B.  Wham  can  I  gat  a  copy  of  this 
(locninant  and  other  ralatad 
information? 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this 
])ro]X)sal  will  also  be  available  on  the 
\Vorld  Wide  Web.  Following  signature 
by  the  ERA  Administrator,  a  copy  of  this 
action  will  be  posted  on  the  ERA’s  Web 
site  \\'\\'\v.a}ni.goy/ttn/oar\)g/na\\\htnd. 

a.  What  shoidd  I  consider  as  I  prepare 
my  comments  for  the  EPA? 

Snl)mitting  (di/;  Do  not  submit  this 
information  to  the  ERA  through 
ww’w’.regnlations.gov  or  email,  (dearly 


'  Tnins  I -i:lil(tr()-:i.:i.:i-lrillii()i()|)r()|)- 1 will 
also  1)11  markdidtl  by  lloniivwiill  iiiultir  llio  trade 
iiaimis  .Solsliciii''  N  12  K(ilrif>iirant.  .Solstice''' 
l,ii|iii<i  Blowing  Agent.  Solstice'''  I, BA.  and 
.Solstice"'  I’ei romance  I'lnid. 


mark  tlu;  part  or  all  of  the  information 
that  yon  claim  to  lx;  ("BI.  For  (IBI 
iidbrniiition  in  a  disk  or  (3)  ROM  that 
you  imiil  to  the  ERA.  mark  the  outside 
of  tlu:  disk  or  OD  ROM  as  OBI  and  then 
identify  electronically  within  the  disk  or 
(3)  ROM  the  s|)ecific  inform:ition  th:it  is 
clitimed  as  OBI.  In  addition  to  one 
complete  version  of  the  comment  tluit 
includes  iidbrmation  claimed  as  OBI,  it 
copy  of  the  comment  thiit  d(x;s  not 
f:ontain  the  information  claimed  as  (3B 
must  be  submitted  Ibr  inclusion  in  the 
public  docket.  Inforniiition  .so  marked 
will  not  he  disc.losed  excejtt  in 
accordance  with  |)rocedures  .set  forth  in 
40  (3'’R  ])art  2.  .Send  or  deliver 
information  identified  as  (3JI  oidy  to  the 
following  address:  Roberto  Morales. 
OAQR.S  Document  (iontrol  Officer 
(04()4-{)2).  IJ..S.  ERA.  Re.search  'Rriangle 
Rark,  NC  27711,  Attention  Docket  ID 
No.  ERA-HQ-()AR-201 2-0303. 

I).  How  can  I  find  information  about  a 
})ossible  pnhlic  hearing? 

Pnhiic  Hearing:  If  anyone  contacts  the 
ERA  recpiesting  to  jireseid  oral 
testimony  <it  a  public  hearing 
concerning  the  proposed  regulation  by 
February  25,  2013.  we  will  hold  a  public 
hearing  on  March  4.  2013.  If  a  ])ul)lic 
heiiring  is  held,  it  will  he  held  iit  10  ii.m. 
iit  Building  0  on  the  ERA  cam|)us  in 
Research  Triangle  Rark.  NO.  cx’  at  an 
alternate  site  nearbv.  Rersons  interested 
in  presenting  oral  te.stimony  must 
contact  Ramela  Long.  Office  of  Air 
Quality  Rlamdng  and  .Standards.  Air 
Quality  Rolicy  Divisicxi,  Mail  (lode 
O.'504-Ol.  Re.search  I’riangle  Rark,  NO 
27711;  telephone:  (010)  .541-0041;  fax 
number:  010-541-5500:  email  address: 
long.pam@epa.gov,  no  later  than 
Februarv  25.  2013.  Rersons  interested  in 
attending  the  public  hearing  if  one  is 
held  must  also  call  Ms.  Long  to  verify 
the  time,  date  and  location  of  the 
hearing.  If  no  one  contacts  Ms.  Long  by 
Februarv  25,  2013  with  a  re(px;.st  to 
present  oral  te.stimony  at  the  hearing, 
we  will  cancel  the  hearing. 

III.  Statutory  and  Executive  Order 
Reviews 

/\.  Executive  Order  Begnlatory 

Planning  and  Beview  and  Execative 
Order  12563:  Improving  Begnlation  and 
Begalatorv  Beview 

This  action  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Exec:utive  Order  12800  (58  ER  51735. 
October  4.  1903).  and  is  therefore  not 
subject  to  review  under  Executive 
Orders  12800  and  13503  (70  FR  3821, 
January  21, 2011). 
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B.  Papanvork  Bccluction  Act 


I  Ills  action  docs  not  impose  an 
information  collection  burden  imd(!rthe 
|)rf)visions  of  the  Papcirwork  Reduction 
Act.  44  IJ.S.C.  3.501  at  saq.  burden  is 
defined  at  5  CFR  1320.3(1)).  It  does  not 
contain  any  recordkeejjing  or  re|)ortin{> 
re(|nirement. 

(k  Ba^iildtory  Flaxihilitv  Act 


The  Regulatory  Flexibility  Act  (RFA) 
generally  recjuires  an  agency  to  prej)are 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rnlemaking  retjuirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  |)ro])osed  rule  will  not  have  a 
significant  economic  imjjact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

I'or  pur])o.ses  ol  assessing  the  impacts 
of  this  notice  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  is  a  small  industrial  entity  as 
defined  in  the  IJ.S.  Small  Business 
Admini.stration  (SBA)  size  .standards. 
(.See  13  (d'R  121.);  (2)  A  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  5(),()()():  and  (3)  A  small 
organization  that  is  any  not-for-])rofit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

Alter  considering  the  economic 
im])acts  of  today's  proposed  rule  on 
.small  entities,  1  certifv  that  this  action 


proposed  rule  will  relieve  regulatory 
burden  for  all  affected  small  entities. 


D.  Vujundad  Mandates  Haform  Act 


This  action  contains  no  federal 
mandates  under  the  provisions  of  Title 
II  of  the  Unfunded  Mandates  Reform 
Act  of  l‘)!)5  (l)MRA),  2  U..S.(:.  1531- 
15.38  lor  state,  local  or  tribal 
governments  or  the  ])rivate  sector.  The 
action  imposes  no  eidorceahle  duty  on 
any  state,  local  or  tribal  governments  or 
the  private  .sector.  Therefore,  this  action 
is  not  subject  to  the  recpiirements  of 
.sections  202  and  205  of  the  UMRA. 

This  action  is  also  not  subject  to  the 
reciuirements  of  .section  203  of  UMRA 
because  it  contains  no  regulatory 
reepnrements  that  might  significantlv  or 
unicpiely  affect  small  governments.  'I’his 
l)roi)o.sed  rule  would  remove  Solstice'^' 
1233zd(E)  from  the  definition  of  VOUs 
and  thereby  relieves  n.sers  of  the 
t;omponnd  from  reepnrements  to  control 
emi.ssions  of  the  com])ound. 

h.  Executive  Order  I'JHi'J — Federalism 


G.  Executive  Order  130-45:  Protection  of 
Ghildreu  From  Environmental  Health 
and  Safetv  Bisks 


This  action  is  not  subject  to  EO  13045 
(02  FR  10885.  April  23.  lt)07)  because 
it  is  not  economically  significant  as 
defined  in  EO  128()0.  This  action’s 
health  and  risk  assessments  are 
contained  in  the  direct  final  ride 
])nhli.shing  in  the  "Rules  and 
Regnlations"  .section  of  this  Federal 
Register  and  within  the  docket  for  this 
rulemaking.  While  this  proposed  ride  is 
not  subject  to  the  Executive  Order,  the 
EPA  has  reason  to  heliex'e  that  ozone 
has  a  disproportionate  effect  on  active 
children  who  play  outdoors  (82  FR 
38858;  38858.  July  18.  1887).  The  EPA 
has  not  identified  any  specific  .studies 
on  whether  or  to  what  extent  .Solstice'" 
1233zd(E)  may  affect  children's  health. 


//.  Executive  Order  1321 1 :  Actions  That 
Significantly  A  ffect  Energy  Snppiv. 
Distribution  or  l  ^se 


I  his  action  does  not  have  federalism 
imi)lications.  It  will  not  have  suh.stantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  .states,  or  on  the 
distrihntion  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  pro])o.sed 
rule  would  remove  Solstice'^'  1233zd(E) 
from  the  definition  of  VOUs  and  thereby 
relieves  users  from  re(]uirements  to 
control  emissions  of  the  compound. 
Thus.  Executive  Order  13132  does  not 


This  action  is  not  subject  to  Executive 
Order  13211  (88  FR  28355  (May  22, 

2081 )),  hecau.se  it  is  not  a  significant 
regnlatorv  action  under  Executive  Order 
12888. 


/.  \’ationaI  Technology  Transfer  and 
Advancement  Act 


.Section  12(d)  of  the  National 
I  echnologv  Transfer  and  Adx'ancement 
Act  of  1885  ("NTTAA").  Public  Law 
104-113.  section  12(d).  (15  U.S.U.  272 
note)  directs  the  EPA  to  use  xohmtarv 
consensus  .standards  in  its  regulatory 
activities  unless  to  do  so  would  he 
inconsistent  with  a|)plicahle  law  or 
otherwi.se  im])ractical.  Vohmtarv 


will  not  have  a  significant  economic 
iinjiact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
imjiact  of  concern  is  anv  significant 
adverse  economic  impact  on  small 
entities,  since  the  ])rimary  inir])ose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  “which  minimize  any 
significant  economic  im])act  of  the  rule 
on  small  entitie.s.”  5  l]..S.U.  803  and  804. 
Thus,  an  agency  may  certify  that  a  rule 
will  not  have  a  significant  economic 
imjiact  on  a  substantial  nnmher  of  small 
entities  if  the  rule  relieves  regulatory 
burden,  or  otherwise  has  a  positive 
economic  ef  fect  on  all  of  the  small 
entitie.s  subject  to  the  rule.  This 
pro])o.sed  rule  would  remove  .Solstice'^' 
1233zd(E)  from  the  definition  of  V(XIs 
and  thereby  relieves  users  of  the 
compound  from  reipiirements  to  control 
emissions  of  the  compound.  We  have 
therefore  concluded  that  today's 


apply  to  this  rule.  In  the  s])irit  of 
Executive  Order  13132,  and  consistent 
with  EPA  ])olicy  to  ])romote 
communications  hetween  EPA  and  state 
and  local  governments,  EPA  si)ecifically 
solicits  comment  on  this  projio.sed 
action  from  state  and  local  officials. 

E.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Covernments 

'I’his  action  does  not  have  tribal 
implications,  as  specified  in  Executi\’e 
Order  13175  (()5  FR  87245).  Nox’ember  8, 
2000).  It  would  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
Oovernment  and  Indian  Tribes,  or  on 
the  distribution  ol  power  and 
res])on.sibilities  between  the  federal 
government  and  Indian  Tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
a|)j)ly  to  this  rule.  The  EPA  .s])ecifically 
solicits  additional  comment  on  this 
proposed  action  from  tribal  officials 


consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  .sampling  procedures  and 
hnsiness  jiractices)  that  are  de\'eloj)ed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
the  EPA  to  jirovide  Oongress.  through 
OM13.  exjilanations  when  the  agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards.  I  his  rulemaking  does  not 
involve  technical  standards.  Therefore, 
the  EPA  has  not  considered  the  use  of 
any  voluntary  con.sensus  standards. 

/.  Executive  Order  12308:  Eedend 
Actions  To  Address  Environmented 
Justice  in  Minority  Populations  and 
Low-Income  Po])nlations 

Executive  Order  (EO)  12888  (58  FR 
7828,  Feh.  18.  1884)  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  prox  ision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  iiermitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  hy  identifying  and  addre.ssing. 
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as  approjjriate.  disproportionately  high 
and  adverse  huiiian  h(;alth  or 
environnunital  efh'cts  of  tluhr  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

'file  Fl’A  has  determined  that  this 
proposed  rule  will  not  have 
disproportionately  high  and  adver.se 
hnman  health  or  environmental  effects 
on  minority  or  low-income  ])o])idations 
Ixicanse  it  does  not  affect  the  level  of 
j)rotection  j)rovided  to  hnman  health  or 
the  environment. 

List  of  Subjects  in  40  (]FR  Part  51 

Knvironmental  j)rotection. 
Administrative  j)ractice  and  proccKlure. 
Air  ])ollution  control.  Ozone.  Rejjorting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

ilalcui;  Februarv  4.  2013. 

Lisa  P.  fackson. 

Administrator. 

II'R  Uim:.  2in3-ll3(m:J  Filc<l  2-14-13:  K:4.t  iim| 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R03-OAR-201 2-0954;  FRL-9781-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Motor  Vehicle 
Emissions  Budgets  for  the 
Pennsylvania  Counties  in  the 
Philadelphia-Wilmington,  PA-NJ-DE 
1997  Fine  Particulate  Matter 
Nonattainment  Area 

AGENCY:  Fnvironmental  Protection 
Agency  (FPA). 

ACTION:  Proposed  rule. 

SUMMARY:  FPA  is  jirojiosing  to  ajiprove 
a  State  lm|)iementation  Plan  (SIP) 
revision  suhmitted  by  the 
(Commonwealth  of  Pennsvlvania 
(Pennsylvania).  This  j)ro])osed  revision 
consists  of  an  upilate  to  the  SIP- 
aj)|)roved  Motor  Vehicle  Emissions 
Budgets  (MVEBs)  for  the  Penn.sylvania 
counties  in  the  Philadelphia- 
Wilmington.  PA-N)-DE  1997  fine 
particulate  matter  (PM^.s) 
Nonattainment  Area  (hereafter  referred 
to  as  the  Philadel])hia  Area)  to  reflect 
the  u.se  of  the  most  recent  version  of  the 
Motor  Vcdiicle  Emission  .Simulator 
model  (MOVE.S).  Those  counties  are; 
Philadelphia.  Montgomery.  Delaware, 
(Chester,  and  Bucks  (Counties,  'fliis 
rulemaking  jirojioses  to  approve  the 
MVEBs  and  thereby  make  them 
available  for  transjiortation  conformity 
purpo.ses.  EPA  determined  on  May  IB. 


2012  that  the  Philadelphia  Area  attained 
the  195)7  PM2.5  National  Ambient  Air 
Quality  .Standard  (NAAQ.S)  hv  the 
applicable  attainment  date.  Apjnoval  of 
this  .SIP  revision  will  not  interfere  with 
the  Philadelphia  Area’s  ability  to 
continue  to  attain  the  15)97  PNE? 

NAAQ.S.  This  action  is  being  taken 
under  .section  110  of  the  (Clean  Air  Act 
((CAA). 

DATES:  Written  comments  must  he 
received  on  or  before  March  18.  2013. 
ADDRESSES:  .Suhinit  your  comments, 
identified  hv  Docket  ID  Numher  EPA- 
R03-()AR-201 2-05)54  by  one  of  the 
following  methods: 

A.  www’.rngiilations.f’ov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

B.  Email:  l(;rnan(iay..(:ristina@ai)a.gov. 

(C.  .Mail:  EPA-R03-()AR-20  1  2-05)54. 

Cristina  Fernandez.  A.ssociate  Director. 
Office  of  Air  Program  Planning. 

Mailcode  3AP30.  U..S.  Environmental 
Protection  Agency.  Region  111.  1050 
Arch  .Street.  Philadelphia,  Pennsvlvania 
15)103. 

D.  Hand  Dalivavv:  At  the  |)reviouslv- 
listed  EPA  Region  III  address.  .Such 
deliveries  are  only  accepted  during  the 
Docket's  normal  hours  of  o|)eratlon,  and 
s])ecial  arrangements  should  he  made 
for  deliveries  of  hoxcul  information. 

Instructions:  Direct  voiir  comments  to 
Docket  ID  No.  1CPA-Rb3-()AR-2012- 
05)54.  EPA’s  policy  is  that  all  comments 
received  will  he  included  in  the  public 
docket  without  change,  and  may  he 
made  available  online  at 
ww'iv. rcgnlations.gov,  including  any 
personal  information  provided,  imle.ss 
the  comment  includes  information 
claimed  to  he  (confidential  Busine.ss 
Information  ((311)  or  other  information 
whose  di.sclosnre  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  he  (331  or  otherwise 
protected  through  \v\v\v. regulations. gov 
or  email.  33ie  ivww. rcgnIations.gov  Web 
site  is  an  ‘‘anonymous  access”  .system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  www.rcgnlat ions.gov.  vour 
email  address  will  he  automaticallv 
captured  and  included  as  part  of  the 
conummt  that  is  placed  in  the  public 
docket  and  made  availahh;  on  the 
Intcirnet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  vour  name  and  otluir  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  (33-R()M 
you  submit.  If  EPA  cannot  niad  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 


EPA  may  not  he  able  to  consider  vour 
comment.  Electronic  files  should  avoid 
the  u.se  of  s])ecial  characters,  any  form 
of  encry])tion,  and  lx;  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
www.rcgnlat ions.gov  imlex.  Although 
li.stetl  in  the  index,  some  information  is 
not  ))uhliclv  available,  i.e..  (331  or  other 
information  whose;  disclosure  is 
re.strict(;d  by  statute.  Uertain  other 
material,  such  as  copyrighted  material, 
is  not  ])laced  on  the;  Internet  and  will  he 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  www.rcgiilations.gov  or 
in  hard  copy  during  normal  business 
hours  at  the  Air  Protection  Division. 

U..S.  Environmental  Protection  Agency, 
Region  111.  1050  Arch  .Street, 
Philadeliihia.  Penn.sylvania  15)103. 
Uopies  of  the  .State  submittal  are 
available  at  the  Penn.sylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Control.  P.O.  Box  8408,  400  Market 
.Street.  Harrisburg,  Penn.sylvania  17105. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Asrah  Khadr,  (215)  814-2071,  or  by 
email  at  khadr.asrah@epa.gov. 
SUPPLEMENTARY  tNFORMATION:  EPA 
determined  on  May  10,  2012  (77  FR 
28782)  that  the  Philadel|)hia  Area 
attain(;d  the  15)5)7  PMi.s  NAAQ.S  by  the 
applicable  attaiument  date,  A])ril  5, 
2010.  On  November  0,  2012.  the 
Penn.sylvania  DEP  submitted  a  draft  SIP 
revision  to  njxlate  the  .SlP-a])proved 
MVEBs  for  the  Philadelphia  Ar(;a  to 
reflect  the  use  of  the  most  recent  version 
of  the  MOVE.S  model.  On  januarv  25), 
2013.  Pennsylvania  DEP  submitted  its 
formal,  final  SIP  revision  to  update  the 
.SIP-ai)i)roved  MVEBs  for  the 
Philadelphia  Area. 

I.  Background 

The  currently  .SlP-approv(;d  MVEBs 
for  the  Philadelphia  Area  were 
develo])ed  using  the  Highwav  Mobile 
.Source  Emission  Factor  Mod(;l 
(M()BILE0.2).  On  March  2,  2010  (75  FR 
5)411),  EPA  jjuhlished  a  notice  of 
availability  for  tin;  MOVES2010  model 
for  use  in  developing  MVEBs  for  .SIPs 
and  for  conducting  transjiortation 
conformity  analyses.  EPA  commenc(;d  a 
two  year  grace  ])eriod  after  which  time 
the  MOVlvS2010  model  would  have  to 
Ik;  used  for  tran.s])ortation  conformity 
pur|)o.se.s.  3’he  two  year  grace  period 
was  .sch(;duled  to  end  on  March  2.  2012. 
On  February  27,  2012  (77  FR  1135)4), 
EPA  publishefl  a  final  rule  extending 
the  grace  j)eriod  for  one  more  year  to 
March  2.  2013  to  ensure  adequate  time 
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for  affected  ])arties  to  have  the  i;a])a(;ity 
to  use  the  MOVES  model  to  develop  or 
update  llu!  aiiplicahle  MVEHs  in  SIPs 
ami  to  conduct  conformity  analyses.  On 
Sej)temher  8,  2010,  liPA  releascal 
MOVI‘]S2010a,  which  is  a  minor  ipxlate 
to  MOV1':S2010  (herealbir  referrcMl  to  as 
the  MOVES  model),  and  which  is  n.sed 
hy  Pennsylvania  in  this  SIP  revision. 

By  nujiiesting  that  EPA  approve  its 
SIP  revision  to  u])date  the  SIP-ap])roved 
MVldJs  of  th(!  Philadel])hia  Area  to 
rellect  the  use  of  the  MOVES  model. 
Pennsylvania  DEP  is  .seeking  to  ensure 
that  the  ap])licahle  SlP-approvcul 
MVEBs  are  MOVES-ha.sed  for  use  in 
transjjortation  (X)nformity  analyses.  The 
trails j)ortat ion  conformitv  rules  can  he 
found  in  40  (]FR  03,  Suhjiart  A.  One  of 
the  recjuirements  for  transportation 
conformity  is  that  any  transportation 
plan,  transportation  improvement 
lirogram  (TIP)  or  transiiortation  project 
not  already  part  of  a  conforming  I’lP 
mn.st  conform  to  the  MVEBs  in  the 
aiiplicahle  SIP.  In  order  for  the  MVEBs 
in  a  SIP  to  he  used  to  determine 
conformity  of  a  TIP  or  a  transportation 
project,  the  MVEBs  must  he  deemed 
adecpiate  and/or  approved  as  a  SIP 
revision.  The  re(|uirements  for  adecjuacv 
are  set  forth  in  40  CFR  03.1  lH(e)(4)(i)-  ' 
(vi).  EPA  is  pro])o.sing  to  approve  the 
U])dated  MVEBs  of  the  Philadel])hia 
Area  as  a  SIP  revision  because  EPA  has 
thoroughly  reviewed  the  SIP  revision 
and  determined  that  those  MVEBs  meet 
the  adeijuacy  reciuirements  and  have 
been  c;orrectly  re-calculated  to  reflect 
the  u.se  of  the  MOVES  model.  Ujion 
final  SIP  a])j)roval.  the  ipidated  MVEBs 


will  Become  the  a])])licahle  MVEBs  for 
use  in  performing  trans]K)rtation 
conformity  analvses. 

11.  Summary  of  the  SIP  Revision 

On  Novemher  0.  2012,  Pennsylvania 
DEP  submitted  to  EPA  a  draft  SIP 
revision  which  updates  the  Philadelphia 
Area's  MVl'iBs  to  rellect  the  use  of  the 
MOVlvS  model.  On  january  25).  2013, 
Pennsylvania  DEP  submitted  its  formal, 
final  SIP  revision  to  u])date  the 
Philadeljihia  Area's  MVEBs  to  reflect 
the  use  of  the  MOVES  model.  The 
MVEBs  are  for  PM2.5  and  nitrogen 
oxides  (NOx).  The  attainment 
demonstration  documented  that  NOx  is 
the  only  significant  precur.sor  from  on¬ 
road  sources  to  the  formation  of  PM2.5 
in  the  Philadel])hia  Area.  The  MVEBs 
were  previously  developtul  using 
MOBIEE0.2  for  the  year  2000.  The 
Ijreviously  develo])ed  MVEBs  for  PM2 .5 
and  NOx  fur  the  Philadelphia  Area  were 
a])])rov(!d  as  part  of  EPA's  approval  of 
Pennsylvania's  1007  PM2.5  attainment 
plan  on  Augu.st  28,  2012  (77  FR  31030). 
A  summary  of  the  updated  MOVES- 
ha.sed  MVEBs  and  pnn'iouslv  a])])roved 
MOBlEE0.2-hasi;d  MVEBs  ibr  2000  is 
])rovided  in  Table  1:  .Summary  of 
MVEBs;  the  emissions  for  each  |)ollutant 
are  provided  in  tons  ])er  year  (tpv).  Also 
presented  in  Table  1  is  a  comparison 
between  the  2002  ha.se  vear  inventorv. 
whicdi  was  prodiKXid  hy  MOBlEE().2  and 
u])dated  with  MOVE.S,  and  the  2000 
MVEBs.  Even  though  tluin;  is  an 
emi.ssions  incnuise  in  the  MOVE.S-hased 
MVEBs,  the  increase  is  not  due  to  an 
increase  in  emissions  from  mobile 

Table  1— Summary  of  MVEBs 


sources.  The  increase  is  due  to  the  fact 
that  the  MOVE.S  model  provides  more 
accurate  emi.ssions  estimates  than 
MOBIEE0.2  rather  than  growth  that  had 
not  h(;en  anticipatcul  in  the  attainment 
demonstration  or  changes  to  anv  control 
measures.  Even  though  the  MVEBs  as 
calculated  using  MOVE.S  nxsult  in  a 
higher  estimate  of  emissions,  the 
MVl'iBs  are  consi-stent  with 
nujuirements  for  attainment  in  the 
Philadel])hia  Area.  This  is  because  EPA 
determiiuul  on  May  18.  2012  (77  FR 
28782)  that  the  Philadelphia  Area 
attained  the  15)5)7  PM2  5  NAAQ.S  hv  the 
applicable  attainment  date  and  the  area 
continues  to  attain  the  15)5)7  PM2,,s 
NAAQS.  The  design  values  for  the  years 
2007-2005),  2008-2010,  and  2  005)-2011 
respectively  are  as  follows:  13.7 
micrograms  per  cubic  meter  (pg/m  *). 
13.8  pg/m  *.  and  13.7  pg/m  *.  All  of  the 
design  values  an;  below  the  15)5)7  PM2.S 
NAAQ.S  which  is  13  pg/m  *.  Also, 
preliminary  2012  data  show  that  the 
Philadel])hia  Area  continues  to  attain 
the  standard.  Therefore,  this  update  to 
the  SlP-approved  MVEBs  to  reflect  the 
u.s(!  of  the  MOVE.S  model  does  not 
interfere  with  the  Philad(;l])hia  Ansi's 
ability  to  continue  to  he  in  attainment 
of  the  15)5)7  PM2.5  NAAQ.S.  A  detailed 
summary  of  EPA's  review  and  rationale 
for  pro])osing  to  approve  this  .SIP 
revision  may  he  found  in  the  Technical 
.Sup])ort  Document  (T.SD)  |)re|)ared  in 
support  of  this  pro])osed  approval  and 
is  available  on  line  at  httj):// 
www.ra^iilcitions.gov.  Docket  number 
EPA-R()3-OAR-20l  2-05)34. 


III.  Proposed  Action 

EPA  is  proposing  to  approve 
Pennsylvania  DEP’s  .SIP  revision  reijuest 
from  lanuarv  25),  20  1  3  to  update  the  SIP- 
approved  MVEBs  in  the  Philadelphia 
Area  to  reflect  the  u.se  of  the  MOVE.S 
model.  EPA  is  projiosing  ajijiroval 
because  this  .SIP  revision  will  allow  the 
Philadelphia  Area  to  continue  to  he  in 
attainment  of  the  15)5)7  PM2.?  NAy\Q.S, 
and  our  in  de])th  review  of  the  .SIP 
revision  leads  EPA  to  conclude  that  the 
ujidated  MVEBs  meet  the  aderpiacy 
reciuirements  .set  forth  in  40  CFR 
5)3.1 18(e)(4)(i)-(vi),  and  the  ujidated 
MVl'iBs  have  been  correctly  calculated 


to  rellect  the  use  of  the  MOVE.S  modi;!. 
Upon  final  approval,  the.se  updated 
MVEBs  will  h(!  both  adecjuate  and  .SlP- 
approved  for  purposes  of  transportation 
cijiiformity. 

EPA  issued  conformitv  r(;gulation.s  to 
implement  the  15)5)7  PM2.5  NAAQ.S  in 
lulv  2004  and  May  2003.  .See  85)  FR 
40004  Only  1, 2004)  and  70  FR  24280 
(May  8,  2003).  Those  actions  were  not 
part  of  the  final  rule  recently  remanded 
to  hiPA  by  the  (iourt  of  Appeals  for  the 
District  offiohnnhia  in  NRIXJv.  EPA. 
No.  08-1230  (January  4,  2013),  in  which 
the  Ciourt  remanded  to  EPA  the 
implementation  rule  for  the  PM2.5 


NAAQ.S  because  it  concluded  that  EPA 
must  implement  that  NAAQ.S  pursuant 
to  the  PM-specific  im|)lementation 
provisions  of  .Suhpart  4  of  Part  D  of  Title 
I  of  the  CAA,  rather  than  solely  under 
the  general  provisions  of  .Suhpart  1. 

That  decision  does  not  affect  EPA's 
pro|)Osed  approval  of  the  Philadelphia 
Area  MVEBs.  First,  as  noted  above, 
EPA's  coidbrmity  rule  implementing  the 
15)5)7  PM’.s  NAAQ.S  was  a  sejjarate 
action  from  the  overall  PMi.s 
im|)lementation  rule  addre.ssed  by  the 
Court  and  was  not  considered  or 
disturbed  by  the  decision.  Therefore,  the 
conformity  regulations  were  not  at  issue 
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in  NIilXJ  EPA.'  In  addition,  the 
Pliiladelphia  Area  is  currentlv  attaining 
the  1997  I’M.  s  NAAQS  and  HPA  lias 
a|)pr()ved  Pennsylvania  llFP's 
attainment  demonstration  tor  the 
Philadel|)hia  Area,  and  the  revised 
MVFHs  simply  update  the  hndget 
calculations  using  MOVIvS.  as  exiilained 
above.  FPA  is  soliciting  public 
comments  on  the  issues  discussed  in 
this  docnment.  'I’he.se  comments  will  he 
considered  before  taking  final  action. 

IV.  Slatiitorv  and  Kxecutive  Order 
Reviews 

Under  the  UAA.  the  Admini.strator  is 
recpiired  to  ajijirove  a  .SIP  snhmission 
that  r;om|)lies  with  the  provisions  of  the 
Act  and  applicable  Federal  regulations. 
42  U.S.C.  741  ()(k):  40  CFR  .'i2.02(a). 

'I  hus.  in  reviewing  .SIP  submissions. 
I'iPA's  role  is  to  approve  .state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  action 
merelv  projioses  to  ajiprove  state  law  as 
meeting  Federal  reciuirements  and  does 
not  impo.se  ailditional  reepiirements 
hevond  tho.se  imposed  hv  state  law.  F’or 
that  reason,  this  ])ro])osed  action: 

•  Is  not  a  "significant  regulatory 
action”  subject  to  review  hv  the  Office 
of  Management  .ind  Hndget  under 
Kxecutive  Order  128(50  (.'18  FK  .'5173.'-). 
Octohi!!'  4.  1 993); 

•  I)o(!s  not  impose  an  information 
collection  burden  under  the  iirovisions 
of  the  Pajierwork  Reduction  Act 

(44  U..S.(:.  3.'i()l  cl  scq.): 

•  Is  certified  as  not  having  a 
significant  economic  inijiact  on  a 
suhstantial  lunnher  of  small  entities 
under  the  Regulatorv  P’lexihilitv  Act 
{.'i  lJ..S.(k  (501  ct  .scf/.); 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  unicjuely 
affect  small  governments,  as  descriheil 
in  the  Unfunded  Mandates  Reform  .Act 
of  199.')  (Pull.  L.  104-4): 

•  Does  not  have  Federalism 
iniiilications  as  specified  in  Executive 
Order  13132  {(54  FR  432.').').  August  10. 
1999): 

•  Is  not  an  economically  significant 
regulatory  action  ha.sed  on  health  or 
safety  risks  subject  to  Executive  Order 
1304r)  ((52  FR  1988.').  April  23.  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  ((5(5  FR 
283.').'’).  May  22.  2001); 

'I'lii!  :{(KI4  riil(!inakii)^  iictioii  aildrrssitd  iiiosi  ol 
tlir  tnnisportaliiin  cdidiirtnilv  i'd(|tdi'iMni!iils  tliat 
apply  in  I’M'..  iKinaltainnKait  anil  inainlnnancn 
arna.s.  Tlin  ^oa.l  ciiidnrinil v  rnin  inclndi'd 
pi'ovisinns  addrnssin^  Irnatninnt  nl  I’M.,  s  prnciirsors 
in  MVIdls.  .Sfc  40  CI-'K  !i;i.lo:’(l))(2).  Whiln  none  iii 
tlinsi!  provisions  worn  cliallon^od  in  llio  NKIIC  casn. 
I'3’,'\  also  notos  that  tho  i.'oiirt  doclinnd  to  addross 
challonoos  to  KI’A’s  prosuniptions  rof’ardini’  I’M;?  s 
priK.nrsors  in  tlin  I’M.  s  imploniontation  ruin. 

V.  KPA.  slip  op.  at  IK  n.  10. 


•  Is  not  subject  to  retiiiirements  of 
.Section  12(d)  of  the  National 
'fechnologv  I’nmsfer  and  Advtmcement 
Act  of  199.')  (!.')  U..S.0.  272  note)  hecau.se 
application  of  those  retpiirements  would 
he  inconsistent  with  tlu;  Oht.m  Air  Act: 
iuul 

•  Does  iu)t  jirovide  El’A  with  tlu; 
(liscrtdioniiry  authoritv  to  tiddress.  its 
appropriate.  di.s|)roportionate  hnman 
heiilth  or  environment.il  effects,  using 
])ractic;il)le  and  Ittgally  jtermi.ssihle 
methods,  under  Executive  Ordttr  12898 
(.')9  FR  7(529,  February  1(5.  1994). 

In  addition,  this  jiroposed  rule 
conettrning  Pennsylvania’s  )annary  29. 
2013  reijiutsl  to  update  the  tipplicahle 
MVEHs  of  the  Philadelphia  Area  does 
not  have  tribal  implications  as  specified 
by  Executive  Order  1317.')  ((5.')  FR  (57249. 
Novemher  9,  2()()()),  hecau.se  the  .SIP  is 
not  ajtproved  to  apply  in  Indian  country 
locatetl  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  pretanjit 
tribal  law. 

List  of  Subjects  in  40  (iP’R  Part  .'52 

EnviromiKtntal  ])rotection.  Air 
pollution  control,  lncor])oration  by 
reference.  Nitrogen  dioxide.  Particulate 
matter. 

Authority:  42  (I..S.(;.  7401  cl  scij. 

I)al(!(l:  l•'(!l)nlary  7,  201  ;5. 

W.  C.  Fill  ly, 

/\i  llc<‘ioiuil  Admiiiislnilor.  Ilci^ion  III. 

II  K  Doi:.  20i:t-(K{.')‘l4  ^'il(!d  2-14-i:t;  K:4.'')  ain| 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[EP A-HQ-0 AR-201 2-0233;  FRL-9781  -3] 

EPA  Responses  to  State  and  Tribal 
2010  Sulfur  Dioxide  Designation 
Recommendations:  Notice  of 
Availability  and  Public  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and  ])uhlic 
comment  |)erio(l. 

SUMMARY:  Notice  is  hereby  givtm  that 
the  EPA  has  ])osted  its  respon.ses  to 
certain  state  and  tribal  designation 
recommendations  for  the  2010  .Sulfur 
Dioxide  (SOi)  National  Ambient  Air 
Quality  .Standards  (NAAQ.S)  on  its 
Internet  Web  site.  The  EPA  invites  the 
l)ul)lic  to  review  and  provide  in|)nt  on 
its  re.s])on.ses  during  the  comment 
l)eriod  s])ecifie(l  in  the  DATES  section. 
The  EPA  sent  its  respon.ses  directly  to 


the  states  and  tribes  on  or  about 
I’ehruarv  7.  2013.  These  respon.ses  focus 
on  designating  as  “nonattainment’’ 
certain  areas  of  the  country  where  air 
monitoring  data  from  2009-2011 
indicate  violations  of  the  2010  .SO^ 
NAAQ.S.  The  liPA  intends  to  make  final 
the  designation  determinations  for  the 
areas  of  the  country  addressed  by  these 
responses  in  lune  2013. 

DATES:  Comments  must  he  received  on 
or  before  March  18.  2013.  Plea.se  refer  to 
SUPPLEMENTARY  INFORMATION  for 
additional  information  on  the  comment 
])eriod. 

ADDRESSES:  Submit  vour  comments, 
identified  by  Docket' ID  No.  EPA-lIQ- 
()AR-201 2-02.33,  by  one  of  the 
following  methods: 

•  hllp://\\’w\v.i'cguI(ilions.gov.  F'ollow 
the  online  instructions  for  submitting 
comments. 

•  Email:  a-and-v-dockcl@cpa.cov. 
Alicniion  Dockcl  ID  \’o.  EPA-HQ-OAU- 
20 1 2-0233. 

•  Ea\:  202-.')(5(5-9744.  Alicniion 
Dockcl  ID  No.  EPA-llQ-O An-2012- 
02  33. 

•  Mail:  Air  Docket,  Alicniion  Dockcl 
ID  No.  EPA-IIQ-()AH-201 2-0233. 
Environmental  Protection  Agency,  Mail 
(iode:  (51()2'r.  1200  Peimsvlvania  Ave. 
N\V.,  Washington,  DC  204(50. 

•  Hand  Delivery:  EPA  Docket  (ienter. 
1301  (Constitution  Avenue  NW..  Room 
3334.  Washington.  DfC.  .Such  deliveries 
are  only  acce])ted  during  the  Docket’s 
normal  hours  of  o])eration.  and  special 
arrangements  should  he  made  for 
deliveries  of  boxed  information. 
Inslrnc:lions:  Direct  vonr  comments  to 
Docket  ID  No.  EPA-I  IQ-()AR-2012- 
0233.  The  EPA’s  polic;y  is  that  all 
comments  received  will  he  included  in 
the  public  docket  without  change  and 
may  he  made  available  online  at 
www.rcgnlalions.cov,  including  any 
])ersonal  information  provided,  unless 
the  comment  includes  information 
claimed  to  he  confidential  business 
information  (CCHl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  vou 
consider  to  he  confidential  business 
information  or  otherwise  ju'otected 
through  WWW. rcgnlalions.gov  or  email. 
The  www.rcgnIalions.gov  Web  site  is  an 
“anonymous  acce.ss’’  sy.stem,  which 
means  the  EPA  will  not  know  vour 
identity  or  contact  information  unless 
you  ])rovide  it  in  the  body  of  your 
comment.  If  yon  send  an  email 
comment  directlv  to  the  EPA  without 
going  through  www.rcgalalions.gov. 
your  email  address  will  he 
automatically  ca])ture(l  and  included  as 
j)art  of  the  comment  that  is  ])laced  in  the 
public  docket  and  made  available  on  the 


Federal  Register/ Vol.  78,  No.  32 /Friday,  February  1.5,  2013  /  Proposed  Rules 


11125 


Internet.  IT  you  submit  an  electronic 
connnent,  the  Fi’A  reconunends  that 
yon  include  your  name  and  other 
contact  information  in  the  body  of  vour 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  the  hil’A  is  unable  to  read 
yonr  connmml  and  cannot  contact  yon 
for  clarification  due  to  technical 
difficulties,  the  FPA  may  not  he  able  to 
consider  your  input,  hihulronic  files 
should  avoid  the  use  of  special 
characters,  any  form  of  encry])tion,  and 
1)(!  fnu;  of  any  defects  or  viruses.  For 
additional  information  about  the  EPA’s 
public  docket,  visit  the  EPA  Docket 
Center  homepage  at  hUp:// 
ww’w'.apd.gov/f^pdhoino/dockeits.htin. 

For  additional  instructions  on 
submitting  comments,  go  to  .Section  II  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document. 

Dockdt:  All  documents  in  the  docket 
are  listed  in  the  www.reguldtions.gov 
index.  Although  li.sted  in  the  index, 
some  information  is  not  publicly 
available,  i.d..  C131  or  other  information 
whose  disclosure  is  restricted  hv  statute. 
(Certain  other  material,  such  as 
co])yrighted  material,  is  not  ])laced  on 
the  Internet  and  will  h(!  publicly 
available  only  in  hard  c;o])y  form. 
Publicly  availahh;  docket  materials  art; 
available  either  electronic:ally  in 
w’ww.rdgdldtions.gov  or  in  hard  copy  at 
tlu!  EPA  Docket  Center.  EPA  West.  ' 
Room  3334.  1301  (ionstitntion  Avenue 
NW..  Washington.  DC.  The  Public 
R(!ading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
(excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  50()-1744,  and  the  telejdione 
number  for  the  Air  Dof:ket  is  (202)  .500- 
1742. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  cjuestions  concerning  this 
action,  please  contact  Rhonda  Wright. 
D.lS.  EPA,  Office  of  Air  Quality  Planning 
and  Standards.  Air  Quality  Planning 
Division,  C53t)-04,  Re.search  Triangle 
Park,  NC  27711.  tele])hone  (919)  541- 
1087,  email  at  \vnght.rhon(ld@d})d.gov. 
For  (|iu!stions  regarding  areas  in  EPA 
Region  1.  please  contact  Donald  Dahl. 
IJ.S.  EPA,  telephone  (017)  918-1057, 
(Muail  at  ddhl. (iondld@dpd.gov.  For 
(jiiestions  nigarding  areas  in  EPA  Region 
2.  please  contact  Kenneth  Fradkin.  U..S. 
EPA,  telephone  (212)  ()37-3702,  email  at 
lrddkin.kdnn((th@d})d.gov.  Imh-  (juest  ions 
r(;garding  areas  in  EPA  Region  3.  please 
contact  Inme  .Shandruk.  II..S.  EPA. 
tele])hone  (215)  814-2100,  email  at 
shdndrdk.irdnd@dpd.gov.  For  (inestions 
Uigarding  areas  in  EPA  Region  4,  please 
contact  Lynorae  Benjamin.  II..S.  liPA. 
telephone  (404)  502-9040.  email  at 
Inm  join  in.  lvnordd@dpd.gov.  For 


(lU(;.stions  regarding  areas  in  EPA  Region 
5.  please  contact  |ohn  .Summerhavs, 

IJ.S.  EPA.  telephone  (312)  880-001)7. 
email  at  sdnnndrhdvs.john@dpd.gov.  For 
(lue.stions  regarding  areas  in  EPA  Region 
0.  please  contact  Dayana  Medina.  IJ..S. 
EPA,  tel(!phone  (214)  005—7241,  email  at 
inddind.ddvdnd@dpd.gov.  For  (jiiest  ions 
regarding  areas  in  I'JPA  Region  7.  ])lea.se 
contact  harry  Ca)n/,alez.  IJ..S.  EPA, 
telephone  (t)13)  551-7041.  email  at 
gonz(ddz.Idrr\'@dpd.gov.  For  (piestions 
regarding  areas  in  EPA  Region  8,  ])lea.se 
contact  CJrvstal  Ostigaard,  IJ..S.  EPA, 
tele])hone  (303)  312-0002,  email  at 
ostigddrd.crvst(d@dpd.gov.  h’or  (]uest  ions 
regarding  areas  in  EPA  Region  9.  plea.se 
c:ontact  )ohn  Kelly,  l)..S.  EPA,  telephone 
(415)  947-4151,  email  at 
kdIlv.johnj@dpd.gov.  For  (juestions 
regarding  areas  in  EPA  Region  10. 
please  contact  .Steve  Body.  IJ..S.  EPA, 
telej)hone  (200)  553-0782,  email  at 
bodv.stdVd@dpd.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

On  )mie  2,  2010,  the  EPA 
Administrator  sigmul  a  notice  of  final 
rulemaking  that  revised  the  primary  .SO2 
NAAQ.S  (75  h'R  35520.  published  on 
|nne  22,  2010)  after  review  of  the 
existing  two  primary  SO2  standards 
promulgated  on  A])ril  30,  15)71  (30  FR 
8187).  'I’he  EPA  e.stahlished  the  revi.scid 
primary  .S()2  NAAQ.S  at  75  parts  per 
billion  (j)])!))  which  is  attained  when  the 
3-year  average  of  the  annual  95)th 
p(!rcentile  of  1-hour  daily  maximum 
concentrations  does  not  exceed  75  |)ph. 

The  process  for  designating  areas 
following  ])ronmlgation  of  a  new  or 
revi.sed  NAAQ.S  is  contained  in  the 
Clean  Air  Act  (CAA)  .section  107(d)  (42 

II. S.CJ.  7407).  After  promulgation  of  a 
new  or  nivised  NAAQ.S,  (;ach  governor 
or  tribal  leader  has  an  opportunity  to 
recommend  air(]uality  designations, 
including  the  a})])ropriate  boundaries 
for  nonattainment  areas,  to  the  EPA.  The 
EPA  considers  these  recommendations 
as  ])art  of  its  duty  to  j)romnlgate  the 
formal  area  designations  and  boundaries 
for  the  new  or  revised  NAAQ.S.  By  no 
later  than  120  days  prior  to 
jjromnlgating  designations,  the  EPA  is 
recpiired  to  notify  states  and  tribes  of 
any  intended  modiiu:ations  to  an  area 
designation  or  houndarv 
recommendation  that  tlu;  EPA  deems 
necessary. 

On  or  around  Fehruary  7,  2013,  the 
El’A  notified  states  and  tribes  of  its 
intended  designation  of  certain  specific 
areas  as  nonattainment  for  the  2010  .S()2 
NAAQ.S.  .States  and  tribes  now  have  an 
opportunity  to  demonstrate  why  they 
believe  an  intended  modification  hv  the 


EPA  regarding  tho.se  spejcified  areas  may 
he  inap])roi)riate.  The  EPA  encouraged 
.states  and  tribes  to  provide  comments 
and  additional  information  for 
consideration  by  the  EPA  in  finalizing 
designations  for  these  specified  areas. 
'I’he  EPA  plans  to  make  final 
designation  decisions  for  these  areas  for 
the  2010  .SO2  NAAQ.S  in  )ime  2013. 

The  ])nr])ose  of  this  notice  is  to  .solicit 
in])iit  from  interested  parties  other  than 
.states  and  tribes  on  the  EPA’s  recent 
responses  regarding  these  ansas  to  the 
state  and  tribal  designation 
recommendations  for  the  2010  .S()2 
NAAQ.S.  'I'hese  re.s])onse.s,  and  their 
supporting  technical  analyses,  can  he 
found  on  the  EPA’s  Internet  Web  site  at 
http:/ /\v\v\v. dpd.gov/so2ddsigndt  ions 
and  also  in  the  ijuhlic  docket  for  .SO2 
designations  at  Docket  ID  No.  EPA-HQ- 
OAR-201 2-0233.  GAA  section  107(d) 
provides  a  proce.ss  for  air  cpiality 
designations  that  involves 
recommendations  by  states  and  tribes  to 
the  EPA  and  respon.ses  from  tin;  EPA  to 
those  parties,  prior  to  the  EPA 
promulgating  final  area  designations 
and  boundaries.  The  EPA  is  not 
re(|uired  under  (JAA  .section  107(d)  to 
seek  inihlic  comment  during  the 
designation  proce.ss.  hut  is  electing  to  do 
.so  for  these  areas  under  tlu;  2010  .S()2 
NAAQ.S  in  order  to  gather  additional 
information  for  the  EPA  to  consider 
hefori!  making  final  designations  for  the 
s])ecific  areas  addre.ssed  in  the  EPA’s 
recent  responses  to  .states  and  tribes. 

The  I'iPA  invites  ])nhlic  input  on  its 
responses  to  states  and  tribes  regarding 
these  areas  during  the  30-day  comment 
])eriod  ])rovided  in  this  notice.  In  order 
to  receive  full  consideration.  in]nit  from 
the  ])nhlic  mu.st  he  submitted  by  March 
18.  2013.  At  this  time,  the  EPA  is  not 
asking  for  public  comments  on  other 
areas  for  which  states  and  tribes  have 
submitted  designation 
recommendations,  hevond  tho.se  to 
which  the  EPA  has  provided  the 
responses  that  are  the  subject  of  this 
propo.sed  action.  This  notice  and 
opjjortunity  for  ])uhlic  comment  does 
not  affec:t  any  rights  or  obligations  of 
anv  state,  trilje  or  the  EPA  whii:h  might 
otherwise  exist  pursuant  to  CAA  .section 
l()7(d). 

Phxise  refer  to  the  ADDRESSES  section 
above  in  this  docnment  for  specific 
instructions  on  submitting  comments 
and  locating  relevant  public  documents. 

In  establishing  nonattainment  area 
boundaries,  the  EPA  is  re(iuired  to 
identify  the  area  that  does  not  meet  tlu; 
2010  .S()2  NAAQ.S  and  any  nearhv  area 
that  is  contributing  to  the  area  that  does 
not  meet  that  standard.  We  are 
particularly  interested  in  receiving 
comments.  su])ported  by  relevant 
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inibrination.  il  you  liolieve  that  a 
spiicifie  geograpliii:  area  that  the  EPA  is 
proposing  to  identify  as  a  nonattaimnent 
area  slionld  not  h(!  categorized  by  the 
(',AA  siiction  l()7(d)  criteria  as 
nonattainment,  or  if  you  hidieve  that  a 
specific  nearhv  area  not  projiosed  hy  the 
Id’A  to  1)1!  identified  as  contril)Uting  to 
a  nonattainment  area  shonid  in  fact  l)e 
categoriz(!(l  as  contril)uting  to 
nonattainment  using  tlie  (hXA  section 
l()7(d)  criteria.  Pleasi!  I)e  as  sj)ecific  as 
j)ossihle  in  supporting  your  views. 

•  I)(!.scril)(!  anv  assmn])tions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

•  Provide  s|)ecific  exam])les  to 
illustrate  your  concerns,  and  suggest 
alternatives. 

•  Explain  your  views  as  clearly  as 
l)ossible. 

•  Make  sure  to  provide  your  in])ut  by 
the  comment  period  deadline  identified. 

At  this  point,  the  EPA  is  prepared  to 
])roceed  with  identifying  as 
"nonattaimnent”  most  areas  in  locations 
wh(!n!  available  monitoring  data  from 
2()()t)-2011  indicate  violations  of  the  1- 
hour  SOj  standard.  The  EPA  intends  to 
com])l(!te  designations  for  these 
nonattaimnent  areas  in  |ime  2013.  The 
EPA  is  not  yet  i)re])are{l  to  respond  to 
state  and  tribal  area  designation 
nicommendations.  or  siiiik  public  input 
thereon,  for  other  areas,  and  intends  to 
address  tho.se  areas  in  a  suh.seijuent 
round  or  multiple  rounds  of  responsiis 
and  designations.  Additional 
information  on  the  EPA’s  intended 
approach  for  addressing  designations  for 
all  areas  can  he  found  on  the  EPA's  SOj 
implementation  Web  site  at  htip:// 
w’ww.opd. gov//(iir(iiuiIitv/suI  fill'd  ioxidn/ 
iinphnwnidtionditnd.  Please  he  advi.seil 
that,  in  this  action,  the  EPA  is  not 
proposing  as  a  regulatory  action  and  is 
not  soliciting  public  comments  on  the 
intended  apiaoach  for  these  other  areas, 
regarding  either  designations  or 
implementation.  The  EPA  expects  its 
final  designations  regarding  the  s])ecific 
areas  addressed  in  this  action  to  he 
limited  to  tho.se  areas  and  any  areas  that 
are  found  to  he  contributing  to  ambient 
air  (juality  in  those  areas. 

To  (late,  the  EPA  has  identified  30 
ariias  as  not  meeting  the  2010  SOi 
NAAQS  based  on  the  most  recent 
certified  air  ijuality  monitoring  data 
from  2000-2011,  and  is  intending  to 
designate  most  of  these  areas  as 
nonattaimnent. 


II.  Instructions  for  Submitting  Public 
Clomments  anil  Internet  Web  Site  for 
Rulemaking  Information 

A.  Wlidt  should  I  considov  as  I  piopaw 
inv  coninuinis  for  tho  EPA? 

1.  SuhiuHting  C'Ail.  Do  not  submit  this 
information  to  the  EPA  through 

WWW. roguldt ions. gov  or  email,  (dearly 
mark  the  part  or  all  of  the  information 
that  you  claim  to  he  ('.HI.  For  (dll  in  a 
disk  or  (dl  ROM  that  yon  mail  to  the 
EPA,  mark  the  outside  of  the  di.sk  or  (]D 
ROM  as  (dll  and  then  identify 
electronically  within  the  disk  or  (dl 
ROM  the  sj)ecific  information  that  is 
claimed  as  (dll.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  (]111.  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  (llll 
must  he  submitted  for  inclusion  in  the 
])uhlic  docket.  Information  so  marked 
will  not  hi!  di.sclosed  exce])t  in 
accordance  with  procedures  set  forth  in 
40  (d'd<  part  2.  .Send  or  deliver 
information  identified  as  (dll  onlv  to  the 
following  addr(!.ss:  Roberto  Morales. 

11..S.  EPA.  Of  fice  of  Air  Quality  Planning 
and  .Standards,  Mail  Oode  04()4-()2. 
Re.search  friangle  Park,  NO  27711, 
tele])hone  (010)  .541-0880,  (!mail  at 
niordlds.rohdit o@opd.gov.  Attention 
Docket  11)  No.  EPA-1 1Q-()AR-201 2- 
0233. 

2.  Tips  for  Propo ring  Yonr  (ionnnonis. 
When  submitting  comments,  remember 
to: 

•  Identify  the  rulemaking  hy  docket 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  numlx!!  ). 

•  Follow  directions. 

•  Explain  why  you  agree  or  disagree: 
suggest  alternatives  and  suh.stitute 
language  for  your  reipiested  changes. 

B.  Whom  con  I  find  ndditionnl 
infonnntion  for  this  rnloinnking? 

The  EPA  has  also  e.stal)lish(!d  a  Web 
site  for  this  rulemaking  at  http:// 
www.opd.gov/so2dosigndtions.  'fhe  Web 
site  includes  the  EPA’s  state  and  tribal 
designat  ion  recomm(!ndat  ions, 
information  supporting  the  EPA’s 
])reliminary  designation  diu'.isions,  as 
well  as  the  rulemaking  actions  and  other 
related  information  that  the  ])nl)lic  mav 
find  u.seful. 

Dated:  l''i!l)ruarv  7.  201  It. 

I(!nnifi!r  Noonan  Kdinonds, 

Acting  Director.  Office  of  Air  Qiiolity  Planning 
and  Standards. 

IFR  Doc.  2in:i-():t.'i!i:i  Filed  2-14-i:f:  K:4,'>  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

[EPA-HQ-OPP-201 3-0023;  FRL-9378-4] 

Receipt  of  Several  Pesticide  Petitions 
Filed  for  Residues  of  Pesticide 
Chemicals  in  or  on  Various 
Commodities 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  filing  of  petitions  and 
riupiest  for  comment. 

SUMMARY:  This  document  announces  the 
Agency’s  receipt  of  .several  initial  filings 
of  pe.sticide  petitions  requesting  the 
establishment  or  modification  of 
regulations  for  residues  of  ]jesticide 
chemicals  in  or  on  various  commodities. 
DATES:  Comments  must  be  received  on 
or  before  March  18.  2013. 

ADDRESSES:  .Submit  your  comments, 
identified  hy  docket  identification  (ID) 
number  and  the  pesticide  ])etition 
numhi!]'  (PP)  of  interiist  as  shown  in  the 
body  of  this  document,  hy  one  of  the 
following  miithods: 

•  Eodorol  oBnlontdking  Portal:  http:// 
www.rognldtions.gov.  f'ollow  the  onlini! 
instructions  for  submitting  comments. 

Do  not  submit  eliuitronically  any 
information  you  consider  to  he 
Confidential  Business  Information  (CBl) 
or  other  information  whose  disclosure  is 
restricted  hv  statute. 

•  Moil:  ()PP  Docket.  Environmental 
Protection  Agency  Docket  Center  (EPA/ 
DC).  (28221 T).  1200  Penn.sylvania  Ave., 
NW..  Washington.  DC  20400-0001. 

•  Hand  Dolivorv:  To  make  special 
arrangements  for  hand  delivery  or 
delivery  of  boxed  information,  jilease 
follow  the  instructions  at  http:// 
www.opd.gov/dockots/contdots.htni . 

Additional  instructions  on 
commenting  or  visiting  the  docket, 
along  with  more  information  about 
dockets  g(!nerally,  is  available  at  http:// 
www.opd.gov/dockots. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
contact  person,  with  tele])hone  number 
and  email  address,  is  listed  at  the  end 
of  (!ach  pesticide  jietition  summarv.  You 
may  also  reach  iiach  contact  person  by 
mail  at  Riigistration  Division  (75()5P), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsvlvania  Ave.  NW..  Washington, 
DC  20'400-0001 . 

SUPPLEMENTARY  INFORMATION: 

I.  Ceneral  Information 

A.  Doos  this  action  o/j/j/i'  to  nio'f 

You  may  be  potentially  affected  hy 
this  action  if  you  are  an  agricultural 
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producer,  food  inaiiufacturer,  or 
p(!sticido  inanufactun!!'.  The  following 
list  of  North  American  Industrial 
(lla.ssification  System  (NAKIS)  codes  is 
not  intended  to  he  exhaustive!,  hut  rather 
provides  a  guide  to  helj)  readers 
det(!rmine  wluither  this  document 
a])plies  to  them.  Pot(!ntially  affected 
entities  may  iiudnde: 

•  Croj)  ])roduction  (NAKiS  code  Til). 

•  Animal  production  (NAICS  code 
112). 

•  Food  manufacturing  (NAKiS  code! 
311). 

•  Pestienele  mannfaeluring  (NAKiS 
ceeele  32532). 

If  ye)n  have  any  epuxstions  reigareling 
the  applicability  of  this  <ee;tion  to  a 
l)artie:ular  entity.  ce)nsnlt  the  ])e!rse)n 
listeul  at  the  enel  e)f  the  ])e!stie;iele  petition 
summary  of  inteaest. 

B.  Whdt  should  I  considur  us  I  prupuru 
niv  coinnwnts  for  EBAY 

1.  Suhmitling  CBl.  Do  ne)t  submit  this 
information  te)  EPA  through 
ro;^id(dions.^ov  e)r  email,  (dearly  mark 
the  part  eer  all  of  the  infbrniiition  that 
ye)u  edaiin  tei  he  CiBl.  F’eer  (331 
iulbrniiitie)!!  in  ;i  elisk  eer  C'.D-ROM  that 
ve)u  mail  te)  fiPA.  mark  the  eentsiele  e)f  the! 
elisk  e)r  (ID-ROM  as  (1131  iinel  then 
ielentify  e!le!e;tre)nie;allv  within  the  elisk  e)r 
(;D-R()M  the  .s])e!e:ifie;  inlbrmatiem  that 

is  edaimeul  as  (IBl.  In  cielelitieen  te)  e)ne! 
e:e)m])le!te!  versie)!!  e)f  the  comment  that 
ine:luele).s  informatie)!!  claime!el  as  (331.  a 
e;e)i)V  e)f  the!  e:e)mme!nt  that  ele)e!.s  ne)t 
e:e)ntain  the  informatieen  elaimeel  as  (331 
must  he  .sul)mitte!el  for  ine:lusie)u  in  the 
j)ul)lie;  ele)e:ke!t.  Infeermation  se)  marke!el 
will  ne)t  he  elis(3e)seel  except  in 
ae:e:e)relance  with  ])re)e;eelure!s  set  forth  in 
40  CFR  i)art  2. 

2.  Tips  for  propuring  vour  coiuniunts. 
When  snhmitting  ceemments.  re!meml)e!r 
to: 

i.  Ielentify  the  eloe:ument  by  eloe;ket  ID 
numbe!!'  and  e)ther  ielentifying 
information  (subject  heading.  Fejderal 
Re'gisler  d  ate  anel  page  numbe!)'). 

ii.  Follow  elii'e)e:tie)ns.  33u)  Age!ne;y  may 
ask  ye)u  to  re!spe)nd  te)  spe!e:ifie:  epiestions 
e)r  e)i'gcmize  ce)mme!nts  by  i'e!fe!re!ncing  a 
(le)ele!  e)f  Feelei'i)!  Regulations  (C3'R)  piirt 
e)r  see;tie)n  number. 

iii.  Ex])lain  why  ye)U  agreee  e)r  eli.sagi'ee; 
.sugge!st  alternatives  anel  substitute 
langUcige  fe)r  ye)ur  i  e!epie!.steel  e;hange!s. 

iv.  De!.se;rihe!  emy  assum])tie)ns  anel 
pi'e)vide  any  te!e:hnical  infe)rmalie)n  anel/ 
e)r  elata  th.it  ve)U  nseul. 

V.  If  ye)u  e!.stimate!  pe)te!ntiiil  e:e).st.s  e)r 
hmelens,  e!xphiin  he)w  ye)u  ai'i'ive!el  at 
ye)ur  estimate  in  snffieiient  eletail  te) 
alle)w  lor  it  te)  be  i'e!])ie)ehice!el. 

vi.  Pie)vide  spee:ifie:  examj)le.s  to 
illustrate  ye)ur  e:e)uce)rns  anel  sngge)st 
alternatives. 


vii.  Explain  ye)ur  vie!ws  as  e:le!arly  as 
pe).ssihle!.  aveeieling  the  n.se  e)f  ])re)fanity 
e)r  penseenal  thieeats. 

viii.  Make  sine!  te)  submit  ye)ur 
e:e)nnue!nts  by  the!  e:e)mment  |)e!rie)el 
eleiielline  ielentifie!el. 

3.  Environnu;nt(d  justicu.  EPA  .seeks  te) 
aeihieve  e!nviie)mne!ntcil  justie:e!,  the  fair 
tiexitment  anel  mexmingful  inveelveement 
e)f  iiny  gi'e)U|).  ine:lueling  mineerity  anel/e)r 
low-ine;e)me!  i)e)j)ul;!tie)ns.  in  the 
ele!ve!le)pment,  im])le!me!ntatie)u.  anel 
e!ide)i'e:e!me!nt  e)f  enviieemnentiil  hiws, 
i'e!gulalie)ns,  anel  ])e)lie;ie!s.  3’e)  helj) 
aelehess  pe)tenti<il  enviieemnental  justice 
issue!s.  the  Age!ne;y  .seeeks  informatie)))  on 
any  g)e)ups  e)r  se)g))ie!)its  e)f  the 
j)e)]))!latie))i  who,  as  a  )'es)!lt  e)f  theeir 
le)e:atie))i,  e:))ltu)'al  j))actice!.s.  ))re)the!r 
fi)e;tors,  )))ay  have  atypie:al  or 
elis]))'e)po)'tie))iate!ly  high  anel  aelvense 
huena))  health  i)n])acts  or  e)ivire)n)ne)ntal 
effee:ts  Ire))))  e!xpe)sure!  te)  the  pe!stie:iele!s 
elise:))s.se!el  i))  this  doe:)))))e))t.  e:e))))])a)'e!d 
te)  the  ge))eral  pe)])ulatie))). 

II.  What  action  is  the  agency  taking? 

EPA  is  ;)))))e)U))e:i))g  its  re!e;e!i|)t  e)f 
se!ve!)'al  pe!stie:iele  pe!titie)))s  fileel  u))der 
se!e:tio))  408  e)f  the  Feieleaal  Fe)e)el.  Dreeg, 
<)))el  (3)S)))e!tie:  Ae;t  (FFDdA).  (21  ll.S.d. 
34()a),  )e!ei))e!.sti))g  the!  e!stal)Ii.sh!))e!))t  e)r 
!))e)elifie;atie)n  e)f  !'e!g)il;!tie)n.s  ie)  40  (3'3< 
p;)!  t  180  fe)r  re!siel)!e!.s  e)f  peKStieiiele 
e;he!!))ie:i!ls  ie)  e)r  e)))  v;)rie)us  fbeeel 
e:e)!))!))e)elitie!.s.  'fhe  Age!))e:y  is  takieeg 
peehlie:  e;e)n)!))e!!)t  e)))  the  eeeiuests  l)e!fe))'e! 
)'e!S])e)))eli!)g  te)  the  j)e!titie/!)e!)’.s.  EPA  is  ))e)t 
pre)pe)si!)g  any  i)artie:ular  ;!e:tie)))  at  this 
tinee!.  EPA  h;)s  ele!te!rn)i!)eel  that  the 
])estie:iele  petitie)n.s  ele)se:ril)e!el  i))  this 
ele)e:u!))e))t  contai))  the  elata  eer 
inie)!)))atie)))  j))'e!se:ril)e!el  ie)  FFDdA 
sectie)))  408(el)(2);  heewever.  EPA  has  ne)t 
fully  evaluated  the  sufficie))e:y  of  the 
sul))))itte!el  elata  at  this  tiene  e)r  whether 
the  elate)  .suppo)’t  g)’a))ti))g  of  the 
pe!stie:iele  petitie)))s.  Aften’ e:e))).side!ri))g 
the  ])))l)lie;  ce)))))))e))t.s,  EPA  i))tenels  to 
e!val))ate  wheither  anel  what  actio))  )))av 
he  wa)'ra))te!el.  Aelelitie)))al  elata  enay  be! 
!)e!e!ele!el  befeeee!  EPA  e;a))  !))ake  a  fi))al 
elete!’!))i))atie)))  on  the!.se!  pc!.stie;iele! 
pe!titie)))s. 

P))!’suant  to  40  (33<  180.7(fl.  a 
su)))!nc!!y  e)f  eae:!)  e)f  the  pe!titie)!)s  that 
aee  the  .sul)je!e:t  e)f  this  ele)e;)!!))e!!)t, 
p!e!])a!'e!el  hv  the  pe!titie)))e!r,  is  i!)e;h!ele!el 
i))  a  ele)e;ke!t  EPA  has  e'.eexjteul  leer  e!i!e:h 
r))len)i!king.  The!  ele)e;ke!t  ie)r  e!ae:h  eefthe 
pe!titie)))s  is  available!  e)!)li))e  at  http:// 
www.rogulut ions.gov. 

As  s])e!e:ifie!el  i))  FFDTA  se!ctie))) 
408(el)(3),  (21  II.S.C.  34()a(el)(3)).  EPA  is 
puhli.shi!)g  ne)tie:e!  e)f  the  petitieen  se)  theet 
the  ])ublie:  has  a))  e)ppe)rtu))ity  te) 
e:on)!))e!))t  e)))  this  eeujueist  for  the 
e.stahlisheneeet  e)r  !ne)elificatio!)  of 
re!gulatio))s  for  e'ewiehees  of  i)e)sticiele)s  i)) 


e)r  e)))  foe)el  e:o)))n)e)elitie!s.  Fue'ther 
i!)for)))atie)n  oe)  the  petition  neav  be 
e)l)tai!)eel  thre)ugh  the  pe!titie)!)  s)!!))!))arv 
!'e!ie!!e!!)e;eel  i))  this  eenit. 

Now  Toluruncus 

1.  PP  2EH1()7.  (EPA-IIQ-()PP-2012- 
085)9).  lnte!!'!'e!gie)nal  Re!.se!i)re:h  P!’oje!e;t 
N)!!))l)e!r  4  (IR-4),  500  (;e)lle!ge!  Re)ael  Eee.st. 
Seeite  201 W..  Pri!)e:e!te)n.  N)  08540. 
!e!e])!e!sts  te)  exstahlish  tole!'i)))e:e!S  ie)  40 
(IFR  ])art  180  fen'  eesiehees  e)f  the 
inse!e:tie;iele!  fe))p!  e)pathri!).  al])ha-e:va!)e)- 
3-phe!))oxybe!!)zyl  2.2.3.3- 
tet!’c!n)e!thylcye;le)p)'e)])a!)e!e:arhe)xylate!,  ie) 
or  e)))  heerley,  grai))  at  0.04  i)arts  per 
!))illie)!)  (])p)))):  barley,  hay  at  3.0  pp)))-, 
harlew,  straw  at  2.0  pp)));  vegetable, 
fruiting.  gre)up  8-10  at  1.0  pj))));  fruit, 
citrus,  g)'))))])  10-10  at  2.0  pp)));  fruit. 
]))))))e,  g)’e)))p  11-10  at  5.0  pj)))); 
l)ushbe!rry  subgre)U])  13—0713  at  3.0  pp))); 
fruit,  vine  e;li)))l)i))g.  e!xe:e])t  fuzzv 
kiwih'uit,  suhg)'oup  13-07F  at  5.0  p|)))): 
a))el  he!r)  v.  low  gre)wi))g.  suhgre)up  13- 
07(1  at  2.0  pp))).  Aele!ei))ate  a))alytie:al 
)))e)the)ele)le)gy  is  available  te)  ele!te!e;t  a))el 
ei))a))tify  fe!))p)e)pathrin  eit  !'e!sieh)e!  lewels 
in  ))))n)e!)'e)))s  )))i)t)ie:e!.s.  'fhe  )))e!the)els  use 
se)lve!))t  e!xt)'ae:tie)))  a))el  pjutitie)))  i)))el/e)r 
e:e)lu)))))  e:h)e))))ate)g)'aphy  e;le!a))-up  ste!ps. 
fe)lle)we!el  by  .se!pa)'€)tie)))  anel  ei))a))titatie))) 
))si))g  e:apilh!)y  gas  liepeiel 
e:h)e))))ale)g)'a])hy  ((lET)  with  fh)!))e! 
ie)))izi)tie)))  ele!te!e:te)r  (FID).  (3)ntae:t: 
Anehew  iM  tenan.  (703)  308-9307,  en);!il 
aelelre!ss:  urtinun.undru\\’@upu.gov. 

2.  PP  2E31 19.  (EPA-1 1Q-()PP-2012- 
0945)).  l))te!)')'e!gie)))al  Ree.sexeee:!)  P)'e)je!e:t 
N)!)))he!r4  (IR-4).  500  (;e)lle!ge!  Reeael  Piast. 
Snite  201  \Y..  Pri))e;e!te))),  N)  08540. 
)'e!e])!e!sts  to  exstahlish  tole!)a))e;es  i))  40 
(IFR  pae't  180  for  eexsiduexs  e)f  the 
)))))gie;iele  triflu)))izole.  |l-|l-((4-e:hlo)'e)- 
2-(trin))e)re))))e!thyl)  ])he!))yl)i)))i))o)- 
2p)e)pe)xye!thyl|-l/7-i)))ielazole!|  i))  ore))) 
te))))ato  at  1.5  pp)));  huit,  ])0)))e.  g)oup 
11-10  at  0.5  ])p)));  frnit.  .s)))all.  vi))e! 
cli)))hi))g.  exe:ept  fuzzy  kiwifruit, 
subgro))})  13-071*'  at  2.5  ])]))));  anel  heee  y. 
le)W  gre)wi))g,  seebgeeeeep,  13-07G  at  2.0 
pp))).  The  analvtical  )))e!the)el  is  suitable 
tor  a))alyzi))g  e:re)j)s  for  re.sieh)e!s  e)f 
trifh))))ize)le  anel  its  aeeiline  e;o))tai))i))g 
)))et;)l)e)lite)s  i)t  the  p)e)])e).se!el  te)le)'a))e;e 
le!ve!ls.  Re!.sieh)e!  le!vel.s  e)f  trifluneizeele  iue 
e:e)))ve!)te!el  te)  FA-1-1  by  ae;ielie:  a))el 
alk.eli)))!  relleex.  fe)lle)we!el  by  elistillatie))). 
Re!.sieh)e!s  are!  the!))  e!xtrae:te!el  a))el 
.sul)je!cte!el  te)  se)liel  phiese  e!Xt)ae;tie)n  (SPE) 
j))!rifie;atie)!).  De!tee:tie)n  aeeel  e]Ui!!)tit<)tie)n 
eere  e:e)!)eh!e:teel  by  gas  e;hre)!))e!te)g!'a])h 
e!ej)!i|)peel  with  !)it!e)ge)))  phe)sphe)rus 
ele!te!e:te)r  (G(7N133),  ele!e;tre)))  e:apt)!!e! 
ele!te!e:te)r  (E('33)  or  !))ass  spe!e;t!e)n)e!try 
ele)te!e:tie)!)  (MSD).  (]e)!)tae:t;  Anehe)w 
Ert!))a)),  (703)  308-5)307.  e!))ail  aelelre!ss: 
urtinun.undrH\\’@epu.gov. 
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8.  PP  2Em2rj.  (l':iY\-HQ-()Id'-2018- 
0014).  Bayer  CropScience,  2  'I'.W. 
Alexander  Drive.  Re.search  Triangle 
Park,  N(;  27700,  nKpuisls  to  establish 
tolerances  in  40  (8'K  part  180  lor 
residues  ol  the  herbicide  indazitlain.  (jV- 
1(1  /?,  2.S)-2,8-(lihydro-2.t)-diinethyl-l//- 
inden-l  -yl-1 ,8.5-triazine-2,4-(tiaininel-(i- 
(l-Hnoroetlivl))  and  its  lluoroiObvl- 
indazillain  inetaholit(\  each  expresscul 
as  the  parent  compound,  in  or  on 
banana  at  0.01  p])in:  cofiee  at  0.01  j)pin; 
and  palm  oil  at  0.08  ])pm.  Indaziilam. 
residues  are  (juantil'ied  in  raw 
agricultural  commodities  by  high 
pressure  liciuitl  chromatograj)h\7triple 
.stage  (luadrupole  mass  spectrometrv 
(LC/MS/MS)  using  the  stable 
isotopically  labeled  analvtes  as  internal 
standards.  Contact:  Maggie  Rudick, 

(708)  847-0257,  email  address: 

4.  PP2F{{()55.  (EPA-HQ-OPP-2018- 
0010).  KIM-Cd,  LLC,  2547  We.st  Shaw 
Avenue.  Suite  110,  Fre.sno.  CA  08711. 
recjiiests  to  establish  temporary 
tolerances  in  40  (’.FR  part  180  lor 
residues  ol  the  plant  growth  regulator 
lorchlorfennron.  A'-(2-chloro-4- 
pyri{linyl-A''-])henylurea,  in  or  on 
aimoml;  cherry,  .sweet:  lig:  pear: 
])istachio:  plum;  prime  at  0.01  ppm:  and 
the  jiroce.ssed  commoditv  almond,  hulls 
at  0.15  ppm.  The  visible  ultraviolet  (I IV) 
detector  and  mass  spectrophotometer 
(MS)  detector  are  used  to  measure  and 
evaluate  the  chemical  lorchlorfennron. 
Contai;t:  Marcel  Howard.  (708)  805- 
()784.  email  address: 

5.  PP2PHnfi(i.  (FPA-HQ-()PP-2012- 
0019).  Dow  AgroSi:ience.s  (DAS).  LLC. 
9880  Zionsville  Road,  lndiana])oli.s.  IN 
40208.  requests  to  establish  tolerances 
in  40  CFR  part  180  for  residues  of  the 
herbicide  halauxifen-methyl.  including 
its  metabolites  and  degradates.  in  or  on 
the  commodities  listed  below. 
Comiiliance  with  the  tolerance  levels 
specified  is  to  be  determined  by 
measuring  the  combined  residues  of 
halauxifen-methyl  (Methyl  4-amino-8- 
chloro-0-(4-chloro-2-iluoro-8- 
methoxyphenyl)pyri(line-2-carboxvlate) 
and  halauxifen  (4-amino-8-chloro-0-(4- 
chloro-2-fluoro-8-methoxvphenvl) 
pyridine-2-carl)oxylic  acid)  exjiressed  as 
halauxifen-methyl  (jiarent)  eipiivalents. 
in  or  on  barley,  grain  at  0.01  ppm: 
barley,  hay  at  0.01  ppm:  harlev.  .straw  at 
0.01  p])m;  cattle,  fat  at  0.01  jiiim;  cattle, 
meat  at  0.01  pinn:  cattle,  meat 
byproducts  at  0.01  ppm:  goat,  fat  at  0.01 
p|)m:goat.  meat  at  0.01  |)pm;  goat,  meat 
byproducts  at  0.01  ppm;  hor.se.  fat  at 
0.01  ppm;  horse,  meat  at  0.01  ppm: 
hor.se.  meat  byproducts  at  0.01  jipm; 
milk  at  0.01  pjim;  sheep,  fat  at  0.01 
ppm:  sheej),  meat  at  0.01  jijmi;  sheep. 


meat  hyiiroilucts  at  0.01  ppm;  wheat, 
forage  at  0.5  ppm;  wheat,  grain  at  0.01 
])pm;  wheat,  hay  at  0.04  ])pm;  wheat, 
straw  at  0.015  ])])m.  The  residue  |)rofile 
of  halanxifen-melhvl  and  halauxifen  is 
adeipiately  understood  and  an 
acceptable  analvtical  method  is 
available  for  enforcement  pni'iioses.  The 
DAS  analytical  method  study  nmnher 
1 10004  outlining  the  ‘‘Method 
Validation  for  the  Determination  of 
Residues  of  Halauxifen-methyl  Ester, 
and  Halauxifen  in  Agricultural 
Commodities,  and  Wheat  Froces.sed 
Products  using  Oflline  Solid-Phase 
Extraction,  and  Eiipiid  Chromatogra])hy 
with  Ma.ss  .S])ectrometry  Detection"  was 
validated  on  a  variety  of  jilant  matrices. 
Contact:  Maggie  Rudic;k.  (708)  847- 
0257,  email  address: 
ni(//cA.iiu/ggje@epfi.goi'. 

0.  PP2FHI04.  (EPA-HQ-()PP-2018- 
0011).  KIM-Cl,  EEC,  2547  West  Shaw 
Avenue,  .Suite  110,  Fresno.  CA  98711, 
reipiests  to  establish  tolerances  in  40 
CFR  part  180  for  residues  of  the  plant 
growth  regulator  forchlorfenuron.  Af-(2- 
chloro-4-pyridinyl-A'’-phenylurea.  in  or 
on  almond;  cherry,  sweet;  fig;  pear; 
pistachio;  jilnm;  and  iirime  at  0.04  ppm 
and  the  jirocessed  i;ommodity  almond, 
hulls,  at  0.15  ppm.  The  HV  detector  and 
M.S  detector  are  u.sed  to  measure  and 
evaluate  the  chemical  forchlorfenuron. 
Contact:  Marcel  Howard,  (708)  80.5- 
0784.  email  address: 
ho\\ai'(l.m(irci;l@t!im.v,ov. 

7.  PP2Fli12().  (EPA-HQ-()PP-2018- 
0008).  Dow  Agro.Sciences,  9880 
Zionsville  Road.  Indianaiiolis,  IN  40208. 
reipiests  to  establish  tolerances  in  40 
C.FR  ])art  180  for  combined  residues  of 
the  aminopyralid,  (XDE-750:  4-amino- 
8.0-dichloropyridine-2-carhoxylit:  acid) 
and  its  glucose  conjugate,  expressed  as 
total  Jiarent,  in  or  on  fi.sh — shellfish, 
mollusc  at  0.01  iijim;  fi.sh — shellfish, 
crustacean  at  0.01  |)|)m;  fish — 
freshwater  finfish  at  0.04  jijim. 

Adequate  analytical  methods  for 
enforcement  jun'iioses  are  available  to 
monitor  residues  of  aminojivralid  in  fi.sh 
and  shellfish.  The  analytical  method 
CRM  07.08  uses  liijuid  chromatograjihv 
and  jiositive  ion  electrosjirav  tandem 
sjiectrometry  (EC/M.S/M.S).  Contact: 
Bethany  Benhow,  (708)  847-8072,  email 
address:  benhow. lHdham’@vp(t.'j,()v. 

8.  PP2FHi:i5.  (EPA-liQ-OPP-201 8- 
0051).  .Syngenta  Croji  Protection.  EEC., 
P.O.  Box  18800,  Creenshoro,  NC  27419- 
8800,  reijnests  to  establish  a  tolerance  in 
40  Ck’R  jiart  180  for  residues  of  the 
fungicide  jirojiiconazole,  l-||2-(2,4- 
dichloro|)henyl)-4-|)ro])yl-l  ,8-dioxolan- 
2-yl|  methyl  1-1 //-1. 2,4-triazole,  and  its 
metabolites  determined  as  2.4.- 
(lichlorohenzoic  acid  and  exjiressed  as 
Jiarent  comjioimd,  in  or  on  rajieseed 


suhgronji  20A  at  0.8  jijim.  The 
metabolism  data  in  jilants  and  animals 
suggest  that  analvtical  methods  to  detect 
either  the  jihenyl  or  the  triazole  ring 
would  he  ajijirojiriate  for  the 
measurement  of  residues.  However. 
hecau.se  of  the  natural  occurrence  of 
comjionnds  that  interfere  with  the 
measurement  of  triazoles,  methods 
designed  to  detect  this  moiety  have  been 
jiroven  unreliahle  and  nnaccejitahle. 
Conversely,  conversion  ol  jihenyl 
moiety  to  2,4-dichlorohenzoic  acid 
(DCBA)  has  jiroven  to  be  satisfactory  for 
all  agricultural  jiroducts  analyzed  to 
date.  Analytical  methods  AC— 828  and 
AC-454A  were  develojied  for  the 
determination  of  residues  of 
jirojiiconazole  and  its  metabolites 
containing  the  DCBA  moiety.  Analvtical 
method  A(i-828  has  been  accejited  and 
jiuhlished  by  EPA  as  the  tolerance 
enforcement  method  for  crojis.  Contact: 
Erin  Malone,  (708)  847-0258,  email 
address;  inoIone.(U'in@ei)(i.(>ov. 

Amended  Tolerances 

1.  PP2F8I()7.  (EPA-HQ-()PP-2012- 
08!)9).  Interregional  Research  Project 
Nmulier  4  (IR-4),  500  College  Road  East, 
.Suite  20lW..  Princeton.  N)  08540. 
reijnests  to  amend  the  tolerances  in  40 
CFR  180.488  for  residues  of  the 
insecticide  fenjirojiathrin,  aljiha-cyano- 
.8-jihenoxyhenzvl  2.2,8.8- 
tetramethylcyclojirojiane-carhoxylate, 
by  removing  the  established  tolerances 
in  or  on  the  following  commodities  and 
croji  groujis:  Vegetable,  fruiting,  grouji 
8;  fruit,  citrus,  gronji  10:  fruit,  jiome, 
groiiji  11:  hushherry  snhgrouji  18B; 
Junelierrv;  salal;  grajie:  and  strawherrv. 
ujion  ajijiroval  of  the  jirojiosed 
tolerances  li.sted  under  ‘‘New 
Tolerance"  for  PP  2F8 107.  Contact: 
Andrew  Ertman,  (708)  808-9887,  email 
address:  ertinan.andrew@e})a.f>ov. 

2.  PP2F8129.  (EPA-HQ-Old^-2018- 
0015).  BA.SP’ Corjioration,  28  Davis 
Drive.  P.O.  Box  18528,  Re.search 
Triangle  Park.  NC  2770‘)-8528.  recjuests 
to  amend  40  CFR  180.849  by  amending 
tolerances  for  residues  of  saflufenacil, 
including  its  metabolites  and 
degradates,  in  or  on  the  raw  agricultural 
commodities  rice  straw  at  0.80  jijim.  In 
addition,  the  current  commodity 
definition.  "Crain,  cereal,  forage,  fodder 
and  straw  gronji  18”  would  he  revi.sed 
to  "Crain,  cereal,  forage,  fodder  and 
straw  grouji  18  (excejit  rice  straw)”. 
Comjiliance  with  the  tolerani;es  levels  is 
to  he  determined  by  measuring  only  the 
sum  of  sallufenacil,  2-chloro-5-|8.8- 
(lihydro-8-methyl-2.8-dioxo-4- 
(trinuoromethyl)-l(2//)-jiyrinudinyl|-4- 
nuoro-A^-llmethyl(l-methylethyl) 
aminol  sulfonyl]henzamide,  and  its 
metabolites  A'-|2-chloro-5-(2,8-dioxo-4- 
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(trill  u()roniethvl)-3,(i-dihvdr()-l  (2//)- 
pyrimi(linyl)-4-lluorol)enz()yl|-jV'- 
isopropyl  sultamide  and  ,V-l4-(:liloro-2- 
nii()ro-.5-((l(iso])ro])y!amiii())sulf()iiyll 
aniinolearhonvl)  phenyl |urea,  calculated 
as  the  stoichioinetric  (Hiiiivalent  ol 
sallul’enacil,  in  or  on  tin;  commodities. 
A(l(!Cinate  (mlbrtamient  methodology 
(li(]uid  c:hromatogra|)hy/ma.ss 
s])ectrometry/mass  spectrometrv 
(L(;MS/MS)  methods  D()()()3/()2  (plants) 
and  b()()73/()l  (livestock))  is  available  to 
enfon:e  tlu;  tolerance  expre.ssion. 

('.ontact:  Bethany  Benhow.  (703)  347- 
3072.  email  address: 

Naw  Tah^mnri^  Excmiptions 

1.  PP  IN- 1 0524.  (EPA-HQ-()PP- 

2012- 0003).  Ecolal),  Inc..  370  N. 

Wabasha  Street,  St.  Paid.  MN  5.5102. 
r(;(|iie.sts  to  establish  an  exemption  from 
the  reipiirement  of  a  tolerance  for 
residues  of  Sorhitan.  mono-0- 
octadecenoate,  poly(oxy-l  ,2-ethanediyl) 
diM'ivs..  (Z)-  (CAS  No.  000.5-05-0)  when 
used  as  a  pesticide  inert  ingredient  in 
antimicroliial  pesticide  formulations 
applied  to  food-contact  surfaces  in 
])nhlic  eating  places,  dairy  jirocessing 
e(iui])ment.  and  food  jiroce.ssing 
e(]nipment,  and  utensils  in  accordanci! 
with  40  CM<  130.t)40(a).  Tlu;  piititioiKir 
believes  no  analytical  method  is  needed 
because  it  is  not  ai)])lical)le  to  this  inert 
ingredient  ])etition.  Contact:  Lisa 
An.stin,  (703)  305-7304.  email  address: 
(nistin.lis(i@ei)(i.^()v. 

2.  PP  IN-1 0527.  (EPA-HQ-()PP- 

2013- 0003).  Ecolab.  Inc..  370  N. 
Wabasha  Street.  .St.  Paul.  MN  55102. 
reipiests  to  e.stahlish  an  exemption  from 
the  reiiuirement  of  a  tolerance  for 
residues  of  FD&C  Creen  No.  3. 

Disodium  salt.  (CAS  No.  2353-45-0) 
when  used  as  a  pesticide  inert 
ingredient  in  antimicrobial  jiesticide 
formulations  apjilied  to  food-contact 
surfaces  in  public  eating  places,  dairy 
jnocessing  eijuipment.  and  food 
processing  equipment,  and  utensils  in 
accordance  with  40  CFR  130.040(a).  'I'he 
jietitioner  believes  no  analytical  method 
is  needed  because  it  is  not  a])plicahle  to 
this  inert  ingredient  ])etition.  Contact: 
Elizabeth  Fertich.  (703)  347-35()0.  email 
address:  /'er//f;/j.e//zahe//i@epf/.goi'. 

3.  PPIN-I0540.  (EPA-HQ-()PP- 
2013-0043).  Agroh’resh.  Inc..  727 
Norristown  Road,  .Sjning  House.  PA 
10477-0004.  requests  to  estahli.sh  an 
exemption  from  the  reiiuirement  of  a 
tolerance  for  residues  of  .Styrene- 
ethvlene-pro])vlene  block  copolvmer 
(CAS  No.  103333-37-0).  number 
average  molecular  weight  greater  than 
100.000  daltons  in  or  on  all  raw 
agricultural  commodities  under  40  CFR 
130.000  when  used  as  a  susiiension 


agent  in  agricultural  formulations.  The 
petitioner  bidieves  no  analytical  method 
is  needed  based  on  the  fact  that  this 
information  is  generally  not  reqniriMl 
when  all  criteria  for  polvmer  exemiition 
are  met  and  when  petitioning  for  an 
exemption  from  the  riuinirements  of  a 
tolerance  without  any  numerical 
limitations.  Contact:  David  Eien.  (703) 
305-0070.  email  address: 

I  i(ui.(I(i\'i(I@(;p(i. >>()¥. 

4.  PP  2H8040.  (EVA-\  1Q-()PP-201 3- 
0057).  Advanced  Polvmer  Technologv. 
lot)  Conica  bane,  P.().  Box  100. 
Harmony.  PA  10037.  requests  to 
e.stahlish  an  exemption  from  the 
reiiuirement  of  a  tolerance  for  residues 
of  castor  oil.  polymer  with  adipic  acid, 
linoleic  acid,  oleic  acid,  and  ricinoleic 
acid.  (CAS  No.  1357430-00-0)  3.743 
amu  under  40  CFR  130.t)00  when  used 
as  an  inert  ingredient  in  pe.sticide 
formnlations  as  a  .solubilizer  without 
limitations.  Advanced  Polvmer 
Technology  is  petitioning  that  castor  oil. 
polymer  with  adipic  acid,  linoleic  ac.id. 
oleic  acid  and  ricinoleic  acid  be  exenqit 
from  the  requirement  of  a  tolerance 
based  iqion  the  definition  of  a  low-risk 
])olymer  under  40  Cl-’R  723.250. 
Therefore,  an  analytical  method  to 
determine  residues  ou  treated  crops  is 
not  relevant.  (Contact:  David  Eien,  (703) 
305-0070.  email  address: 

Hull  .(I(i\'i(I@(^)a  .p^ov . 

List  of  Subjects  in  40  (iFR  Part  130 

I'invironmental  protection. 
Agricultural  commodities.  Feed 
additives,  luiod  additives.  Pesticides 
and  pests.  Reporting  and  record keejiing 
requirements. 

Dated:  Eoliruarv  7.  2013. 
t.ois  Ro.ssi, 

Diivctor.  Hapislrdtion  Division.  Offict;  of 
Paslicido  Propntins. 

|I'K  Doc.  2()i:i-l):i(il)()  Filed  2-14-i:i:  am) 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73 

[ET  Docket  No.  13-26  and  GN  12-268;  DA 
13-138] 

Office  of  Engineering  and  Technology 
Seeks  Comment  on  Updated  OET-69 
Software 

AGENCY:  Federal  (lomnumications 
Commission. 

ACTION:  Pro])osed  rule. 

SUMMARY:  'I'he  FCC’s  Office  of 
Engineering  and  Technology  (OET) 
announced  the  relea.se  of  new  software 


to  jierform  interference  analyses  using 
the  methodologv  described  in  its 
Bulletin  No.  (it)  (()ET-(it)).  'I’liis 
software,  called  TVStiidv,  provides 
analysis  of  coverage  and  interference  of 
full-service  digital  and  Cila.ss  A 
television  stations.  The  (Commission 
plans  to  use  this  new  .software  in 
connection  with  the  ])ro])o.sed  broadcast 
television  sjiectrnm  incentive  auction 
(incentive  auction).  OET  seeks  comment 
on  the  software  generally,  as  well  as  the 
identification  of  any  errors,  unexpected 
behaviors,  or  anomalous  results 
produced  in  running  the  software.  In 
addition.  OET  solicits  comment  on  the 
implementation  of  various  analytical 
elements  in  the  software  that  are  not 
specifically  addre.ssed  in  OET-(i‘). 

DATES:  (Comments  must  be  filed  on  or 
before  March  21,  2013  and  reply 
comments  must  he  filed  on  or  before 
April  5.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Weller,  Office  of  Engineering  and 
Technology.  (202)  413-7397,  email: 
II()bnrt.\VnIhi-@fcc.p()V.  TTY  (202)  413- 
2939. 

ADDRESSES:  You  may  submit  comments, 
identified  bv  ET  Docket  No.  13-20  and 
(CN  Docket  No.  12-203.  by  any  of  the 
following  methods: 

•  Pndonil  (Mnuuiinicdlions 
(loniniission's  Web  Site:  ht\p:// 
fj(iIIIoss.f(:c.p()v/e(:f's2/.  Follow  the 
instructions  for  suhmitting  comments. 

•  Mail:  Robert  Weller,  Office  of 
Engineering  and  Technology.  Room  7- 
A134.  f’ederal  (Comnumic.ations 
(Commi.ssion,  445  12th  SW.. 

Washington,  DCC  20554. 

•  People  wilb  Disobilities:  V.ouUn.X  the 
F(C(C  to  request  rea.sonahle 
accommodations  (acce.ssible  format 
documents,  sign  language  inter]jreter.s. 
CART,  etc.)  by  email:  fcc504@fcc.pov  or 
Illume:  202-413-0530  or  TTY:  202-413- 
0432. 

P'or  detailed  in.structions  for 
suhmitting  comments  and  additional 
information  on  the  public.  Notice,  see 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document. 

SUPPLEMENTARY  INFORMATION:  I  his  is  a 
simunary  of  the  Public  Notice  ET  Docket 
No.  13-20  and  CN  Docket  No.  12-203, 
DA  13-133  relea.sed  P'ebruary  4,  2013. 
The  full  text  of  this  document  is 
available  for  inspection  and  cojiying 
during  normal  business  hours  in  the 
FC(;  Reference  Center  (Room  (;Y-A257). 
445  12th  Street  SW.,  Washington,  DC 
20554.  The  conqilete  text  of  this 
document  also  may  he  ])nrcha.sed  from 
the  Commission's  copy  contractor.  Best 
Copy  and  Printing.  Inc.,  445  12th  .Street 
.SW..  Room.  (W-B402.  Washington.  DC 
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203.'i4.  'I'lie  lull  text  mav  also  b(! 
downloaded  at:  w  ww.fcc.i’ov. 

Pursuant  to  scM.tious  l-dl.!  and  1.41(1 
ol  th(;  (a)miuissiou's  rules.  47  ('I'R 
1.4  l.'i.  1.41(1.  iut(!r(!sted  |)arties  luav  lih; 
coiumeuts  and  niply  c:ouiuu!uls  on  or 
helbre  the  dates  iiulicattid  on  the  first 
page  of  tliis  document,  ('.ommeuts  mav 
l)(!  filed  using  the  (iommissiou's 
Klectrouic  ('.ommeut  Filing  System 
(1*X3'\S).  Ehctronic  Eilin;^  of 
lyociinunils  in  Ihih'inokinf^  ProctuHliiifis. 
83  FR  24121  (10(18). 

•  Kloctronic  /•7/er.s:  (iommeuts  may  he 
tiled  electronically  using  the  hd(!rnet  l)y 
accessing  tin;  IXiF.S:  hUp:// 
fj(iIlfoss.fcc.>^o\/(!(:fs2/. 

•  P(ii)(;r  Filors:  Parties  who  clu)ose  to 
lile  by  pap(;r  must  llh;  an  original  and 
one  copy  of  (!ac:h  llling.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  tins  ))roce(!ding.  filers 
mu.st  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
nnnd)(;r. 

Filings  can  be  sent  by  hand  or 
messenger  deliverv.  bv  commercial 
overnight  conricM'.  or  by  first-cla.ss  or 
ovtiinight  l).S.  Postal  .Service  mail.  All 
niings  must  be  addrcisscul  to  the 
(iommi.ssion's  .Secretarv,  Office  of  tlu; 
.S(!cretary.  Fethnal  Oonmumications 
Oommi.ssion. 

•  All  hand-delivered  or  iiKJS.stmger- 
dcdivenul  |)ap(!r  filings  for  the 
(’.ommission's  .S(!cretary  mu.st  he 
delivered  to  FfXi  Hea(t(|uarlers  at  44.') 
12th  .St.  .S\V..  Room  r\V-A32.''). 
Washington.  IXi  2(1.').')4.  The  filing  hours 
are  8:(1()  a.m.  to  7:(l(l  ]).m.  All  hand 
deliveries  mu.st  be  h(;l(l  together  with 
rubber  hamls  or  fasteners.  Any 
envelopes  and  boxes  must  he  disposed 
of  hofora  entering  the  building. 

•  C’.ommercial  overnight  mail  (otluir 
than  11..S.  Postal  .Service  Expre.ss  Mail 
and  Priority  Mail)  must  he  sent  to  ()3()() 
East  Hampton  Drive.  Oajiitol  Heights. 
MD  20743. 

•  l)..S.  Postal  .Service  first-class. 
Ex|)re.ss.  and  Prioritv  mail  must  be 
addressed  to  44.')  12th  .Street  .S\Y.. 
Washington.  DCi  20.').')4. 

People  with  Disahilititis:  To  re(]ue.st 
materials  in  accessible  formats  for 
people  with  disabilities  (braille,  large; 
print,  elecfroiuc  files,  audio  format), 
.send  an  email  to  f(:c5()4@ fee. gov  or  call 
the  (ionsumer  (iovermnental  Affairs 
Hnr(;au  at  202-41 8-0.'')3()  (voice).  202- 
418-0432  (My). 

Summary  of  Public  Notif;e 

The  F(X7s  Office  of  Engineering  and 
Technology  (OET)  announced  the 
release  of  n(;w  software;  to  pe;rfe)rm 
interfere;ne;e  analy.se;.s  using  the; 
me;the)eiole)gy  eie;scrihe;el  in  its  bulletin 
No.  00  (OET-00).  This  .seeftware.  e;alle;el 


rVStiidv.  pre)viele;.s  iinalysis  e)f  e:e)ve;rage; 
anel  inte;rfe;re;ne:e;  e)f  fidl-.se;rvie;e;  eligital 
anel  (Mass  A  te;le;visie)n  statieens.  The; 
Oeemmissie)!!  plans  le)  use;  this  ne;w 
seeftware;  in  e:e)nne;e:tie)n  with  the; 

])re)|)e)se;el  t)re)ade:;ist  te;le;visie)n  .s|)e;e;trum 
ine'.e;nlive;  aue;tie)n  (ine:e;ntive;  <me;tie)n). 
Ol'H'  se;e;k.s  e:e)mme;nt  e)n  the;  seeftwiire; 
ge;ne;riilly.  as  we;ll  as  the;  iele;nt ifie:al ieen  of 
any  erreers.  une;xpe;e:le;el  hehavieers,  eer 
ane)m<de)us  re;snlts  pre)elne:e;el  in  running 
the  se)ftware;.  In  aelelition.  OET  solie;it.s 
e:e)nune;nt  e)n  the;  imple;me;ntatie)n  e)f 
variems  an;ilytie:al  eleaneaits  in  the; 
se)ftw<ire;  that  are;  ne)t  .s])e;e;ifie;;illy 
aeleire;s.se;el  in  Ohi  l’-tiO. 

Hackgrounel 

The  (ieemmissie)!!  (le;ve;le)|)e;el  the 
seeftware  that  is  e'.urrently  useel  te) 
implement  OET-OO  te)  suppeert  the;  DTV 
transition,  anel  it  has  suhse;e]ue;ntly  he;e;n 
nse;el  te)  emalyze  ai)i)lie;atie)ns  te)  moelify 
the;  DTV  Table  e)f  Ohanne;!  Alle)tme;nts. 

As  sue:!),  the;  seeftware;  jereegrams 
eleve;le)pe;el  by  the;  IXXi  leer  the)se; 
purpe)se;s  are  baseel  funelamentallv  e)n 
se)ure:e;  e:e)ele;  anel  el.ita  fre)m  the;  lOOOs 
anel  earlier.  .Sine:e;  th.it  time;.  se)me;  e)f  the; 
unele;rlving  elatei.sets  hiive  e;ve)lve;el  eer 
hiive;  l)e;e;n  re;i)lae:e;el.  In  ;ielelitie)n.  partie;s 
have;  gaine;el  sidfie:ie;nt  e;xpe;rie;ne:e;  to 
luive;  e)ffe;re;el  IXX',  .sliiff  infeermal  fe;e;ell)ae:k 
e)n  the;  e;xi.sling  |)re)gram,s’  re;l<itive; 
stre;ngth.s  anel  we;iikne;.sse;s. 

It  is  with  ihe.se;  malte;r.s  in  minel  that 
we;  hiive;  ile;ve;le)i)e;el  the;  V’l'.S/ue/v 
seiftwiire;.  The;  ne;w  .seeftwiire;  e)pi;riite;s  ein 
meeelern  eieempnter  systems,  anel  it  runs 
mue;h  fasle;r,  ])re)viele;.s  gre;ate;r  ae:e:uriie;v 
in  me)ele;ling  anel  analvsis.  iinel  is  e;asie;r 
te)  use  anel  meere;  ve;rsiitile;  than  the; 
existing  seeflware.  In  iielelition.  the; 
7’\’.S7e;f/\' seeftware  will  alle)W  ns  te) 
perform  the;  tvpe;s  e)f  analvses  that  are; 
needeel  te)  .su])pe)rl  the  pre)i)o,seal 
ine:e;ntive;  aiuition. 

An  important  componeail  of  the 
])re)j)e),seel  ine:entive  aiuition  is  the; 
re;pae;king  e)f  l)re)aele:ast  televisieen 
statieens.  ine:lueling  the;  ])e)te;ntial 
re;a,ssignme;nt  e)f  statieens  te)  new 
e)])e;riiting  e:hanne;l.s.  The;  Mielelle;  Olass 
fax  Re;lie;f  anel  )e)l)  (;re;alie)n  Ae:t  e)f  2012 
(.Spe;e:trum  Ae;t)  re;ejidre;s  the; 

Oeemmissie)!)  te)  “make;  all  re;ii,se)nal)le; 
e;ffort.s  to  ])re;se;rve;.  .is  e)f  the;  elate;  e)f  the; 
e;nae:tme;nt  e)f  this  Ae:t.  the;  e;e)ve;nige;  are;a 
anel  pe)|)uliitie)n  .se;rve;el  e)f  e;ae:h  l)re)aele;ast 
te;le;vi.sle)n  lie:e;nse;e;,  iis  ele;te;rmine;el  using 
the;  me;the)ele)le)gv  ele;,se;ril)e;el  in  OET 
bulletin  ()0  e)f  the;  Offie;e;  e)f  Engine;e;ring 
iinel  Te;e;hne)le)gy.  ”  Ol'H’-OO  ile;se:ril)e;.s  ii 
nu;the)ele)le)gy  that  elivieles  the;  area 
within  a  eligital  televisiem  statiein's 
neiise-lindteel  e:e)ve;riige;  eiemtemr  inte) 
appreiximately  reeitangular  “griel  e:e;ll.s." 
anel  then  eviduates  the;se;  e;e;ll.s  lor 
e:e)verage;  anel,  where;  present. 


inte;rfe;re;ne:e;.  'flu;  Oommissiem's 
Ineinitive  Aueiion  .Se;e; 

Exiianeling  the;  Eeamemiie;  iinel 
Innovatiem  Oppeirtimilies  of  .Spe;e:trum 
Through  lne:e;ntive;  Aue;tie)ns.  Notice  of 
Proposed  Hulenioking.  I'XXi  12-118. 
ne)e:ke;t  No.  12-208.  27  FCX]  Real.  123.')7 
(2012)  (Incentive  Auction  NPIIM). 
Aviiilahle  at  httpd/tmnsit ion. fcc.gov/ 

I  ')oiIv_Pele(ises/I/(nIv_Bnsiness/2()  1 2/ 
dl)I()()2/I'(Xi-I2-1 1 HAI .pdf  proposes  to 
ele;fine;  the  “ceiverage;  iire;a”  eif  full-pe)we;r 
statiems  as  the;  geeigniphie:  iire;ii  within  ii 
stiitiein’s  neii.se-limiteel  eiemtour  whe;re;  its 
signal  strength  is  i)ri;elie:te;el  to  e;xe:e;e;el 
the;  noi.se;-limite;el  se;rvie:e;  le;ve;l,  heith 
le;ve;l.s  e:iile;ulate;el  em  an  F(.')O.OO)  basis. 
.Similiirly,  the;  Incentive  Auction  NPIIM 
j)re)])o.se;s  te)  elefine;  the;  "e:ove;rage;  are;ii” 
leer  Class  A  statieens  as  the;  ge;e)graphie: 
iire;a  within  a  statieen’s  pre)te;e:te;el  e:e)nte)ur 
whe;re;  its  sigiuil  strength  is  ])re;elie:te;el  te) 
e;xe:e;e;el  the;  pre)te;e:teel  servie;e;  level,  both 
levels  e:ale:ulate;el  on  an  F(.')0,00)  biisis. 

I'lie  Incentive  Auction  NPIIM  iilso 
prope)se;.s  te)  ele;fine;  the;  ”])e)])ulatie)n 
se;rve;er'  by  full-pe)we;r  statieens  as  the; 
j)opuliitie)n  within  a  stiition's  noise;- 
limiteel  e:e)nte)ur  where;  its  signal  stre;ngth 
is  i)re;ilie:te;el  te)  e;xe:e;e;el  the;  ne)i.se;-limite;el 
,se;rvie:e;  level  e)n  iin  l’(.')O.OO)  basis  anel  is 
ne)t  .sul)je;e:t  to  ])re;elie;te;el  inte;rfe;re;ne:e; 
from  e)the;r  statieens.  using  the;  i)re)te;e:tie)n 
ratieis  s])e;e:ifii;el  in  OfiT-OO  anel  the; 
rule;s.  .Similiirly.  the;  Incentive  Auction 
NPIIM  pre)po.se;s  te)  elefine  the; 

"])t)puliitie)n  se;rve;er'  by  Cliiss  A  stiitieens 
iis  the;  j)e)puliition  within  ii  stiitieen's 
prote;e:te;el  e:e)nte)ur  where  its  signal 
strength  is  pre;eiie:te;el  te)  exe:e;e;el  the; 
prote;e:te;el  .se;rvie:e;  level  e)n  an  F(.')0,00) 
l)ii,sis  anel  is  not  sul)je;e:t  te;  pre;elie:te;el 
inte;rfe;re;nce;  freem  eetlier  statieens.  using 
the;  prote;e:tie)n  ratiees  s])e;e:ifie;el  in  OET- 
OO  anel  the;  rule;.s. 

OET-OO  elefines  certain  parame;te;r 
vidue;.s  for  preigrammers  to  use;  when 
eleveloping  the;  software;  te)  im))le;me;nt 
OET-OO’s  me;the)ele)le)gy.  In  partieadar. 
Table  4  of  OET-OO  lists  ])ariime;te;r 
vidue;.s  useel  by  the;  Fortnin  Coele;  tor  the; 
Le)ngle;y-Rie:e;  (E-R)  raelio  signal 
pre)|)iigatie)n  meeelel  useel  in  the; 
im])le;me;nting  seeftware.  'fables  .lA  anel 
.')b  li.st  the;  D/II  ratiees  te;  be;  useel  in 
pre;elie:ting  inte;rfe;re;ne:e;,  'fable  (i 
ele;,se:rihe;s  the;  pe;rfe)rmime;e;  of  the; 
assumeel  ree.eiving  antennas,  anel  'fable 
8  ele;.se;ril)e;s  the;  elevatieen-plane 
pe;rfe)rmane:e;  of  the;  assumeel 
transmitting  antennas,  'fhe  fe)re;ge)ing  is 
ne)t  an  e;xhiiustive;  list;  OE'f-00  ])re)viele;s 
iielelitieenal  eiefinitieens  anel  gtiieliineie. 
t)E'f-00  ele)e;s  not.  heewever,  spee.ify  all 
e)f  the;  ])arame;ters  anel  metheeels  re;epiire;el 
whe;n  ele;vele)ping  seeftware;  te)  implement 
OI‘7f-00’.s  me;the)ele)le)gy.  iXie  che)ie:e;.s 
made  in  im])le;me;nting  the;  me;the)ele)le)gv 
e)f  OET-OO  e;im  ])roeluce  eliffe;rent  results. 
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and  siicli  dilfenMices  can  affect  a 
.station's  coverage  area  and  ])oi)nlation 
s(!rved.  13y  making  the  new  'r\'Stu(lv 
•softwan;  as  wcdl  as  relenmce  co])i(!s  of 
tlie  various  dataha.ses  luscessarv  to  run 
that  software  availal)l(!  to  the  piihlic.  we 
l)rovid(!  a  means  for  im])lementing  tin; 
ni'/l’-tit)  methodology  lliat  (nisiires 
consistcmcy  in  tin;  results  olitained  l)y 
the  (Commission  and  intere.sted  i)arties. 

7’\  'St  iidv  Soflwdiv 

The  new  7’\'.S/u(/v  soft  wan;  is 
designed  for  making  rapid  covca  age  and 
interlenaua;  calculations  involving 
many  .stations  and  provides  highlv- 
detailed  outputs.  It  is  intuitive;  in  its 
oi)eration  and  rapidly  ])roduces  useful 
results.  It  has  been  develo|)ed  in  two 
parts:  (1)  A  graphical  u.ser  interface 
(implementefl  in  java),  used  to  e.stahlish 
the  param(;ters  of  the  study  and  which 
draws  data  from  appropriate  databases; 
and  (2)  an  analysis  engine  (imj)lemented 
in  CC),  which  makes  the  neces.sarv 
calcidations  to  establish  coverage  and 
interference.  The  out])uts  include  both 
summaries  of  ar(;a  and  ])opulafion  by 
station,  and  detailed  signal  lev(;l 
predictions  hv  cell. 

\V(;  are  int(;rested  in  fe(;dl)ack  that 
discusses  the  ca|)ahilities  of  the 
TVSludv  software  to  support  tin; 
incentive  auction  and  to  impl(;ment 
whatever  d(;cisions  are  made  in  the 
rulemaking  ])roceeding.  Forexam])le. 
one  of  the  o])tions  discussed  in  the 
Incaiiliva  Auction  NPliXI  rv.quhan 
identifying  specific  i)oi)ulations 
])re.sently  subject  to  interference;  so  that 
new  interference;  is  ne)t  e;re;ate;el.  As  a 
prae:tie;al  meitter,  sue;h  an  appre)ae:h 
re;e|uire;s  maintaining  a  elatahase  eef 
interference  status  at  the;  e;e;ll  level.  The; 
present  .se)ftware  imjjlementing  ()ET-(i9 
that  the  Comini.ssieen  u.ses  for  proc:essing 
applie:atiems  for  new  TV  stations  anel 
me)elifie:ations  to  existing  statieins  eloi;s 
not  su])port  e;re;ation  of  sue:h  a  database. 
The  present  sejftware;  weis  de;signeel  fe)r 
])roe;e;ssing  inelivielual  a])j)lie:atie)ns 
rather  than  the  e:one;urre;nt  stuely  of 
e;e)mple;te.  natie)nwiele;  assignments.  VVe; 
iilso  seek  e;e)mme;nt  on  the  ne;w  seeftware 
generally  as  a  toe)l  for  analvzing  the; 
.servie;e;  ;ire;a  eiovenige,  ])e)pulatiem 
se;rve;el,  anel  inte;rfe;re;ne;e;  re;e:e;ive;el  hv 
hre)aele;iist  tele;visie)n  statieens. 

In  ele;vele)ping  the;  7’\'.S7uf/v  se)ftwcire;. 
we;  have;  ieleaitifieel  varie)us  jeanimete;!' 
e;he)ie;e;s  e:e)nsiste;nt  with  hut  neit 
s|)e;e:ifie;el  in  ()ET-(i9  that  we;  leelieve  are; 
ne;e:e;.s.sarv  fe)r  impre)ve;el  iie:e;urae:y  in  eeur 
nie)ele;ling  anel  analvsis.  We  ine:e)rpe)rateel 
“soft-swite:he;s”  inte;  the;  T\'Stu(iy 
sejftwiire  te;  ])e;rmit  the;  user  te)  evaluate 
the  e;ffe;e:ts  of  the  elifferent  e;he)ie;e;s.  We 
ne)te;  that  the  eliffe;re;nt  parame;te;r  e:he)ie:es 
may  yielel  results  fen"  heeth  e:e)verage  anel 


inte;rfe;re;ne;e;  eliffe;re;nt  fre)m  le;gae:y 
versieens  e)f  .seeftware;  that  have;  he;e;n  use;el 
in  the;  ])a.st. 

In  e:e)nelue:ting  the;  pre)])e)se;el  ine;e;ntive; 
aue:tie)n.  an  im])e)rt;mt  e)hje;e;tive;  is  that 
we;  use;  se)ftw<ire;  with  impreweef 
cie;e:ur;ie:y  auel  thiit  miike;s  u.se;  e)f  the  he;.st 
avciilahle  ehitei  te;  e:e)mpute;  e;stimate;s  e)f 
the;  e:e)ve;rage;  :ire;a  ;mel  peepidiitieeii  se;rve;el 
e)f  e;ae:h  hre)aele:ast  te;le;vi.sie)n  lie'.e;nse;e; 
e:e)usiste;nt  with  the;  ])re)visie)ns  e)f  the; 
,S])e;e:trum  Ae:t.  Te;  th:it  enel,  we;  se)lie;it 
fe;e;ell)ae:k  freein  st<ike;he)lele;rs.  e;xpe;rts. 
anel  eethers  een  the  im])le;me;ntatie)n  e)f  the 
7’\^S7(;f/v  seeftware.  Spe;e:ifie:ally.  we 
elise:u,ss  l)e;le)w  anel  invite;  e:e)mme;nt  in 
the  folle)wing  are;as: 

•  Pe)pidatie)n  elata 

•  Terrain  elata 

•  Tre;atme;nt  e)f  inae;e;ur<ite;  elata  in  FCXC 
elatahase; 

•  Tre;atment  e)f  antenna  he;am  tilt 

•  Cale:idcitie)n  e)f  elepree.ssiem  .ingles 

•  Le;ve;l  of  j)re;e:ision  eif  ge;e)gniphie: 
e:oe)relinate;s 

•  Fstahlishmeait  eif  e:ale;uhitie)n  (e:e;ll) 
griel 

•  rre;atme;nt  e)f  internal  (Le)ngle;v-Rie:e;) 
warnings 

Populution  Ddtu.  Pe)|)ul<itie)n  e:e)ve;r<ige 
in  the;  eiriginal  DTV  Table;  eif  Alleitments 
w.is  e;ale;ulate;el  using  eiatii  freim  the;  1990 
II. S.  (Ce;nsus.  Ae;e:e)reling  tei  the;  IJ.S. 
(Ce;nsu.s.  the;  ])e)pul:itie)n  eif  the;  Uniteel 
State;s  ine:re;ase;el  by  .ihenit  24  ])e;re;e;nt 
he;twe;e;n  1990  ;mel  2010.  ;mel  the; 
elistrihutiem  eif  peijmlatiem  h.is  aksei 
e:hange;el.  Be;e:au.se;  the;  u.se;  eif  19‘K) 

(Census  elata  in  the;  ])re;se;nt  (IHT-OO 
seiftweire;  is  unlikely  te)  pre)elue:e  .m 
ae:curate;  elepieition  of  pre;.se;nt-elay  DTV 
statiem  peipulatiem  e:ove;rage,  the; 
TVStudv  seiftware;  is  eleisigneel  to  use; 
2010  IJ.S.  (Census  elata. 

Tcri'din  Datd.  Thre;e;-are:.se;e:e)nel  digital 
terrain  elata  are  useel  in  the  pre;se;nt 
()ET-()9  seiftwiire  that  we;  use;el  to 
elevelop  the  eiriginal  DTV  Table  eif 
Alleitments.  This  me;ans  that  lanel 
elevatieins  <ire;  re;j)e)rte;el  e;ve;ry  thre;e; 
.se;e:e)nels  of  ge;e)gra])hie:  latituele;  auel 
lemgituele;  (ahenit  e;ve;ry  300  fe;e;t).  The; 
thre;e;-are:se;e:onel  elatah.i.se  was  pre)elue:e;el 
])rimarily  by  autom;itie:ally  se:anning  anel 
interpellating  large;-se:ale;  (.sue;h  .is 
l:2.'i0,000)  p;ipe;r  maps.  whie:h  eiftem 
useel  re;l<itive;lv  e.eiarse  elevatiein 
e:einteiur.s.  A  numlieir  eif  versieins  eif  the 
thre;e;-;ire:se;e;einel  teirniin  eliitali.ise;  were; 
re;le;ase;el  by  varieius  age;ne;ie;.s.  seime;  eif 
whie;h  e:eintiune;el  eirreirs.  Meire;ove;r.  the; 
thre;e;-are;se;e:einel  te;rrain  elatah.i.se;  is  nei 
leinge;r  being  reviseel.  maintaineel.  eir 
suppeirteel  hv  the;  II.S.  (Ie;eileigie:al 
Survey.  A  new  eine;-are:.se;e:einel  terrain 
elatalia.se,  whie:h  has  gre;ate;r  reisolutiein 
(elevatiein  points  are;  .spae:e;el  alieiut  e;ve;rv 
100  feiet).  has  re;]ilae:e;d  the  eilel  three;- 


are:se;e:einel  terrain  elataha.se. 

Aelelitieinally.  the;  one;-are:.se;e:einel  terrain 
elat.iliase;  is  ele;rive;el  freim  .smalle;r-.se:ale 
(e;.g.  T.24.000)  teipeigra|ihie:  majis  with 
meire  gr.inul.ir  e;le;vatiein  elata.  anel  the; 
metheiel  feir  e;xtrae:ting  elevatiein  el.ita 
freim  theise  maps  has  lieien  impreiveel. 
lJe;e;au.se;  e:eintinue;el  u.se;  eif  an 
unsu]i]ieirte;el  terrain  ehitalia.se  is  likelv  tei 
le;ael  tei  eih.seile;se:e;ne:e;  <inel  peitemtially 
inae:e:ur<ite;  reisults.  the;  7’\’.S/e/f/\' .seiftware; 
is  ele;signe;el  tei  u.se;  eiue;-are:se;e;einel  terr.iiu 
elata. 

Treatment  oj  Inaccurdte  Data  in  FCC 
Database.  We;  re;e:eignize;  that  there;  may 
he;  in.stane:e;.s  where;  the;  infeirmation 
enteireel  into  the  F'CCCC's  liroaele:ast  steitiein 
elatiiha.se  ((CDBS)  may  not  he  fully 
ae;e:urate.  Exanijiles  may  ine:luele: 

•  Negative;  viilues  for  beam  tilt 

•  Swa]i]ie;el  values  feir  nu;e:hanie:al  lie;am 

tilt  anel  orientatiein 

•  Missing  maximum  valiuis  feir 

elire;e:tional  antenna  jiatterns 

•  Mi.ssing  or  ine:eirre;e:t  elire;e:tional 

antenna  flags 

•  ERF  Viilue  e;nte;re;el  in  elBk  instei.iel  eif 

kileiwatts 

These;  seirts  eif  inae:e:urae;ie;.s  e:an  leiiel  tei 
ine;eirre;e:t  eir  nein.sen.sie:al  reisults  whein 
useel  in  a  e:eimpute;r  ]ireigram  tei  pre;elie:t 
eieiverage;  anel  inte;rfe;re;ne;e;.  We;  are;  neit 
preiposing  tei  meielifv  the;  infeirniiitiein  in 
the;  uneleirlying  (CBDS  elatiilia.se;. 
lleiweiveir.  we  seek  e.eimment  ein  what 
metheiels  we;  sheiulel  u.se;  tei  ele;te;e:t 
infeirniiitiein  that  may  he;  iniie:e:urate;  anel 
what  e;eirre;e:tiein  metheiels  we;  .sheiulel 
ine:orpeirate;  iutei  eiiir  u.se;  eif  that 
infeirmatiein. 

Treatment  ol  Antenna  Beam  Tilt.  All 
DTV  stations  eiperate;  elire;e:tieinally  in 
the;  elevation  plane.  That  is.  the; 
transmitting  antenna  is  engineereel  to 
feieius  energy  teiwarel  peipulateiel  areas 
while  minimizing  emergy  raeliateiel 
skywarel.  Tei  ae;e:eimpli.sh  this,  mei.st 
transmitting  antennas  are;  tilte;el 
eleiwnward.  usually  imifeirmly 
(e;le;e;trie:ally)  hut  .seime;time;.s  nein- 
unifeirmly  (me;e;hanie:ally).  eir  lieith.  The 
ae;tuiil  ameiimt  of  tilt,  if  any.  is  e:eintaine;el 
in  the;  (JDB.S  re;e:eirel  for  e;iie:h  station.  The; 
pre.sent  seiftware;  u.seel  tei  implement 
GET-OO  useis  elevatiein  patteirns  with  a 
fixeel  e;le;e:trie;al  lieiain  tilt  (f;.g..  0.7.5°  for 
full-|ieiwe;r  statiems  eijierating  ein  DDF 
eihannels).  anel  in  the  ele;ve;lei]ime;nt  eif 
the  eirigin.il  DTV  Table  eif  Alleitmemts, 
the;  ae;tual  iuneiunt  eif  tilt  given  in  (CDB.S 
was  igneireel.  As  a  re;sidt  eif  ignoring  the; 
<ie;tual  lie;am  tilt,  the;  elire;e:tiein  eif  main 
lieiam  raeliatiein  useiel  to  iireije;e;t  e;eive;r<ige 
in  the;  pre;.se;nt  seiftware;  may  he; 
ine:eirre;e;t.  which  e;an  e;f fe;e;tive;ly  e;ause;  it 
tei  “ini.ss”  the  peipidatiein  being  .serveel. 
We  helieive;  that  a  lie;tte;r  ]irae:tie;e  in 
implementing  OET-()9  weiidel  he;  tei  u.se 
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the  value  tor  electrical  downtilt 
sj)ecifie(l  in  (3)11.S  to  correct  the  gcaieric 
elevation  |)att(Mn  such  that  the  main 
h(!am  is  at  the  angle  sjjecilied  in  (ilJUS 
rath(!r  than  using  a  fixed  value.  13(!caii.se 
.sufficient  information  is  tyjiically  not 
available  to  correctly  jiroject  tlie 
antenna  patterns  of  .stations  having 
mechanical  beam  tilt,  we  do  not  jiropose 
to  use  mechanical  beam  till  in  OFf-tit) 
calculations. 

Cdlcuhition  ol  ]^(!}}wssi()n  An}>lds.  The 
depression  angle  is  the  vertical  angle 
lietween  the  horizontal  (at  the  location 
of  the  DTV  transmitting  antenna)  and 
the  location  of  the  receive  site  under 
.study  (cell  centroid).  An  error  in  the 
pre.sent  software  used  to  implement 
and  to  develop  the  original 
DTV  'fable  of  Allotments  caused  this 
angle  to  he  incorrectly  calculated  based 
on  the  antenna  height  above  ground, 
rather  than  the  height  above  mean  sea 
level.  This  error  can  cause  the  radiated 
|)ow(;r  toward  the  cell  under  .study  to  hi; 
incorri;ctlv  calculated,  particularlv  for 
stations  that  have  antennas  atop  tall 
mountains  (as  ojipo.sed  to  tall  towers), 
i’he  softwari;  is  designed  to 

avoid  causing  this  error. 

Piddision  of  Cido^mphk:  Ckmi'dinatds. 
'I’he  fundamental  unit  of  the  I  I.S. 

('.ensus  is  the  (iensus  Block,  which 
spi;cifie.s  locations  to  a  ])recision  of 
().(K)()()()()1°  (about  ().0()()4  .seconds)  of 
latitudi;  and  longitude.  Harlier  versions 
of  software  im])lenu;nting  Offl’-tit) 
round(;d  or  truncated  this  location  data 
to  the  nearest  second,  di.scarding  some 
thr(;e  orders  of  ])recision.  'fhis  action 
oft(;n  causes  the  centroid  locations  of 
cells  under  study  to  he  shifted.  While 
the  original  r(;ason  for  this  reduction  in 
Ijrecision  are  unknown,  we  believe  that 
it  may  have  been  related  to 
computational  limitations  at  the  time  of 
development.  At  this  time,  there 
appears  to  he  no  reason  to  intentionallv 
reduce  numerical  ])recision  and  we 
believe  that  full-ijrecision  location  data 
should  be  us(;d  in  the  '/’I'.S/uf/y  software. 

Pstdhlishnwni  of  (kilcdldtion  (coll) 
Cd'id.  'flu;  |)ri;.s(;nt  ()F'f-(i9  softwari;  is 
designed  to  establish  calcidation  grids 
that  are  for  the  most  part  unique  to  each 
station  considered,  'fhis  approach 
requires  that  all  desired  and  imdesired 
signal  levels  be  calculated  for  each  cell 
of  each  station  studied  and  ri;sults  in 
cell-level  data  that  cannot  he  directly 
comi)ared  between  different  ])otential 
channel  allotments  and/or  .stations. 
Another  approach  is  to  establish  a 
single,  global  calculation  grid,  common 
to  all  stations.  Such  a  global  approach 
results  ill  data  that  can  be  used  to 
directly  compare  interference  impacts  at 


the  cell  level,  and  also  s])eeds 
calculations  since  the  study  grid  only 
needs  to  he  established  one  time,  'flu; 
'/’\'.S/i/f/v  software  is  designed  to 
generate  and  ii.se  a  global  calculation 
grid. 

Tiiidiiudui  of  IdtoriKd  (lA)np,ldv-Ui(:(d 
\Vdinin<’s.  The  j)ro])agation  algorithm 
underlying  Ofi'f-tU)  is  the  Irregular 
'ferrain  Model  (I'l'M),  akso  known  as 
Longley-Rice  (or  simply  b-R).  It  is  ha.sed 
in  ])art  on  actual  measurements  of  path 
loss  made  by  the  Dejiartment  of 
(lommerci;  over  different  terrain 
])rofile.s.  Although  the  measurement 
data  collected  were  used  to  create 
generalized  computational  models  of 
different  types  of  terrain  profiles,  not 
every  single  terrain  profile  ])o.s.sible  was 
repre.sented.  In  ])articular,  terrain 
profiles  lying  outside  the  range  of 
collected  data  still  produce  results,  hut 
those  results  are  “Haggeil”  as  being 
"unusable  or  dubious." 

'flu;  software  used  to  develo])  the 
original  D'f\^  'fable  of  Allotments 
treated  cells  having  such  "flags” 
(whether  from  desired  or  interfering 
stations)  as  having  coverage,  'fhis 
determination  results  in  areas  where  we 
have  no  real  information  about 
predicted  coverage  or  interference.  Such 
cells  are  assumed  to  have  coverage,  even 
if  neighboring  cells  do  not.  'fhis 
treatment  of  "flagged”  results 
inqilemeuted  the  (iommission's 
decision  that  a.ssumption  of  .service  is 
appropriate  where  the  bonglev-Rice 
propagation  model  indicates  that  service 
calculations  may  he  dubious  or 
unreliable.  (Comparisons  with  other 
])roj)agation  models  suggest  that  the 
"flagged"  residts  are  typically  not 
unreasonable. 

\Vi;  note  that  while  this  api)roach  was 
taken  for  purposes  of  implementing 
()ET-(it),  a  different  a])proach  was  taken 
in  implementing  OFT  Bulletins  72  and 
73  (OET-72  and  ()FT-73,  re.sj)i;ctively) 
dealing  with  the  availahilitv  of 'fV 
service  for  purposes  of  the  Satellite 
Home  Viewer  Act  and  suhsequent 
legislation.  In  those  cases,  the  L-R 
])ropagation  model  is  used  differentlv 
and  for  different  pur])o.ses.  Sj)ecifically. 
01'7r-72  and  OF'f-73  u.si;  the  L-R  model 
to  estimate  whether  a  TV  .station’s  signal 
is  receivable  at  an  individual  location  (a 
viewer’s  home),  whereas  ()fC'l’-(>‘) 
estimates  a  station's  signal  coverage, 
])opulation  .served  and  interference 
received  over  the  entire  geographic,  area 
it  serves.  With  regard  to  OF'l’-72  and 
OFT-73,  the  (Commission  found  that 
ignoring  the  a])])earance  of  so-called 
“error  codes”  and  ac.cepting  the 
calculated  field  strengtli  value  was 


a])])ro])riate  for  determining  eligibility 
for  satellite  delivery  of  network 
programming  at  individual  locations. 

We  ask  whether  we  should  to 
continue  to  assume  coverage  in  areas 
that  have  flagged  results  in 
implementing  the  (Commission’s 
decision  that  assumption  of  service  is 
appro])riate  where  the  Longley-Rice 
l)ropagation  model  indicates  that  service 
calculations  may  he  dubious  or 
unreliable.  If  not.  we  ask  what 
assumptions  should  he  made  relative  to 
coverage  and  ])0])ulation  served  under 
such  conditions  to  more  effectively 
implement  the  (Commi.ssion’s  decision. 

Availability  of  Developmental  Software 
and  Data 

The  (Commission  is  making  available 
its  developmental  7’\'.S/(/f/\' software 
and  the  data  required  to  run  it  on  its 
Web  site  at:  hUp://ddUi.fcc.p,o\'/ 
downlodd/ iucentivd-ductionH/OET-Bi)  / . 

Installation  and  operating  instructions 
are  included  as  separate  files. 

The  software  was  developed  on  an 
A])])le  iMac.  hut  it  is  i;x])i;cti;d  that  the 
source  code  can  he  com])ili;d  on  other 
Hnix-like  j)latforms  (e.g.  Linux). 
(Compatibility  of  the  (C  .source-code  with 
Micro.soft  Windows-based  compilers  is 
not  guaranteed,  hut  oidv  minor 
modification  would  he  ex])i;cti;d.  The 
lava  code,  which  was  developed  in  )ava 
version  l.ti.  is  expected  to  he  jjlatform 
indejiendent.  In  addition  to  the  source 
code,  a  full  v-com|)iled  version  of  the 
.software  is  su])])lii;d  for  use  on  Ajiple 
com])uters  running  OSlO.ti  or  higher. 
The  software  also  requires  certain 
MySQL  client  libraries,  which  can  he 
obtained  by  installing  MvSQL 
(Community  Server  (available  at  no  co.st 
from  (Oracle).  To  ensure  conqiatihility. 
MySQL  Community  Server  version 
5.523  is  recommended. 

Parties  seeking  to  evaluate  the 
'/’\'.S’/(/f/v  .software  will  also  need  various 
data  files  for  terrain  and  i)0])ulation. 
Some  of  the  nece.ssarv  data  files  are 
quite  large  and  .so  have  been  arc.hived 
using  TAR  and  (CZip  (collectively  T(CZ) 
and  encoded  using  PAR2  to  facilitate 
error  detection  and  correction.  The 
neces.sarv  data  files  for  ])0])ulation  and 
terrain  are  supplied  at  the  URL  given 
above,  together  with  a  reference  co])y  of 
(CDBS  for  television  stations  as  of 
Fehruary  22, 2012. 

I’odoral  (Coinniimicalioiis  (Coiiunission. 

Iiilius  P.  Kiia|)|), 

(C/i/(7,  Office  of  Eie^inccring  and  'rcclinolagy. 
|I•'K  One.  2ni:i-l):{4Hli  I’iliKl  2-14-i:t:  (i:4.')  anil 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Notice  of  Public  Meetings  of 
Committees  of  the  Administrative 
Conference  of  the  United  States 

AGENCY:  Administrative  (ionference  of 
the  United  Stat(;s. 

ACTION:  Notice  of  })ul)lic  meetin<>,s. 


SUMMARY:  Notice  is  hereby  <>iv(!n  of 
eleven  public  meetings  of  the 
Uommittee  on  Adjudication,  Uommiltee 
on  Indicial  Review,  (iommittee  on 
Regulation,  and  Committee  on 
Rulemaking  of  the  Assmnbly  of  the 
Administrative!  (ionfereiuce  of  the 
United  States.  At  tb(!se  meetings,  the 
committees  will  consider  r(!port.s  bv 
Conf(!rence  consultants  and  work  on 
])r(!paring  recommendations.  These! 
me!e!tings  will  be!  e)pe!n  te)  the  publie:. 

DATES:  (iejinmitteu!  e)n  Ael)uelie:atie)n: 
\Ve!elne!selay.  Mare:b  (i,  2013  from  2:00 
p.m.  to  .TiOO  j).m.:  Me)nelay,  April  0, 

2013  fre)m  2:00  p.m.  to  .'j:00  p.m.:  anel 
Tue!.selay,  April  30.  2013  from  2:00  ]).m. 
to  ,3:00  p.m.  Committeu!  e)n  Juelie:ial 
Rendenv:  Tneselav.  Mare:b  19,  2013  frenn 
2:00  p.m.  to  .3:00  p.m.:  \Veelne!selay. 
April  3,  2013  fre)m  2:00  j).m.  to  3:00 
p.m.;  anel  Me)nelay,  A])ril  22.  2013  from 
2:00  p.m.  to  3:00  p.m.  Ce)mmitte!e!  on 
Re!gnlation:  Me)neiay.  Mare:b  4,  2013, 
frenn  1:00  ]).m.  te)  4:00  ]).m.;  Tue!selay. 
April  2,  2013  frenn  1:00  p.m.  te)  4:00 
p.m.:  anel  Menielay.  April  29.  2013  freem 
1:00  p.m.  te)  4:00  p.m.  Ce)nnnitte!e!  e)n 
Rulemaking:  Me)nelav,  Mare:b  23,  2013 
fre)m  2:00  p.m.  te)  3:00  ]).m.  anel 
Tue!selay,  Aj)ril  23.  2013  freem  9:30  a.m. 
te)  12:30  p.m.  Please  ne)te!  that  the 
mendings  mav  aeljerurn  e!arlv.  or.  in  the 
e:ase!  e)f  se!e:onel  e)r  tbirel  me!e!ting.s  e)f 
re!.spe!e:tive!  e:e)mmitte!e!s.  m<iy  be! 
e:ane:e!lleel,  if  all  busine!ss  Inis  been 
e:e)mple!le!el.  Mending  u])date!.s  will  be 
pe)ste!el  e)n  the  (ie)nfe!re!nce!’s  Web  site 
(n'n’U'.e/e;n.s-.go\'). 


Fe!ele!ral  Re!f>isle!r 
V()l.  78.  No.  .32 


I’rielay.  l''e!l)ruarv  1.3.  2013 


ADDRESSES:  The!  me!e!tings  will  be  be!lel  at 
1120  20tb  .StrenU  NW.,  Suite  702  .Senitb, 
Wasbingle)!).  DC  20030. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ambi!!'  Williams  (CeemmitteM!  e)n 
Aeljnelie:;ilie)n),  (ii\  illi(iins@(iciis.<’(}v: 
Stepbaide!  Tatbam  ((ie)mmitte!e!  on 
Iudie:icil  Revienv),  st(ith(ini@(iciis.go\’: 
Reeve!  Hnll  ((ie)mmitte!e!  e)n  Re!gnlatie)n), 
rl)iiII@(i(:iis.^ov;  or  Emily  Bremer 
((ie)mmittc!e  on  Ruknnaking), 
f;hivinoi'@a(:us.gov:  De!.signate!el  Fe!ele!ral 
Offie-.ers.  Aelministrative  Ce)nfe!re!nce  e)f 
the  Uniteel  Statens,  1120  20tb  Stre!et  NW., 
.Suite  700  .Se)utb.  Wasbingte)n,  DC  20030; 
Telephone  202-4H0-2080. 
SUPPLEMENTARY  INFORMATION: 

Aelelitie)nal  infe)rmatie)n  abe)ul  the 
e;e)mmitte!e!  mendings,  tbe  nature  of  the 
pre)je!e:t.s  anel  relateul  materials.  be)w  te) 
atteniel  (ine:bieling  infe)rmatie)n  abe)iit 
re!me)te!  ae;e:e!.ss  anel  eebtiiining  S])e!e:ial 
ae:e:e)mme)elatie)n.s  fe)r  pe!i'se)ns  with 
elisabilities).  e:an  be!  fe)imel  e)n  tbe 
‘‘Re!.si!are;b  Pre)je!e:ts”  anel  " Mendings 
Evenits”  se!e:tie)ns  e)f  the!  (;e)nfe!re!ne;e!’.s 
Web  site  (inni  .e/e.n.s.gen'). 

/Igene/a.s; 'I’lie  e:e)mmitte!e!S  will  mend  te) 
e:e)nsiele!r  re!pe)rt.s  by  Ce)nfe!re!ne:e! 
e:e)n.snltants  e)n  e:nrre!nt  i)re)je!e:t.s  anel 
prepare!  re!e:e)mme!nelatie)n.s  tor 
e:e)n.siele!ratie)n  by  the  As.sembly. 

(Jomiuitlaa  on  Adjndicotion:  T  he! 
(ie)mmitte!e!  e)n  Aeljnelie:atie)n  will  meet  te) 
e:e)nsiele!r  a  elraft  re!})e)rt  anel 
re!e;e)nmu!nelatie)ns  em  se)e:ial  .se!e:nrity 
disability  aeljuelicatieni.  The  repeert. 
prepeireiel  by  Pre)fesse)r.s  llarolel  Kre!nt 
anel  .Se;e)tt  Me)iTi.s,  presents  finelings  anel 
rece)mme!nelatie)n.s  baseel  eni  le!gal  anel 
em])irie:al  analysis  of  tbe  .Se)e:ial  .Se!e;nrity 
Aebnini.stratie)n’s  aeljnelie;atie)n  e)f  .Soe:ial 
.Se!e;nrity  Disability  lnsurane:e!  (.S.SDI)  anel 
.Sn])])le!mental  .Se!e:nritv  Ine:ome!  (.SSI) 
e:laim.s. 

(Joininittoo  on  Judicial  licvicw:  The! 
(ie)mmitte!e!  e)n  )ndie:ial  Review  will  meu!! 
te)  e:e)n.siele!r  a  ebaft  re!pe)rt  ])re!})are!el  by 
Lelanel  Be!e;k  eni  the  e:e)m])e).sitie)n  anel 
e;e)m])ilatie)n  e)f  aelministrative  re!e:e)rels 
prepareel  by  fe!ele!i';d  i)ge!ne:ie!S  feer  use  in 
infe)rmal  age!ne;y  re!gul;ite)ry  pre)e:e!e!eling.s 
;mel,  if  age!ne:v  eie!e:i.sie)nmaking  is 
e:balle!nge!el,  fe)r  the!  ])ur])e)se!  e)f  rendenv  by 
fe!ele!ral  e:e)nrts.  I'lie!  e;e)mmitte!e!  will  eilse) 
e:e)nsiele!r  elraft  re!e;omme!nelatie)ns  ba.se!el 
e)n  this  repe))!. 

(Joininitlcc  on  /fe^gn/ee/mn;  The 
(;e)mmittee  e)n  Re!gulatie)n  will  me!e!t  te) 
eli.se:n.ss  twe)  |)re)je!e:ts.  First,  tbe 
e:e)mmitte!e!  will  e:onsiele!r  a  reviseel  re!|)e)rt 
by  l’re)fe!s.se)r  Wenely  Wiigner  examining 


the  n.se  e)f  .se;iene:e  by  aelministrative 
iige!ne;ie!S.  as  well  as  a  set  e)f  i)re)pe).se!el 
re!e:e)mme!nelatie)n.s.  beiseui  in  |)art  e)n  be!r 
we)rk.  wbie:b  aim  te)  e!nbime:e!  the 
transpare!ne;y  anel  inte!grily  e)f  age!ne:ie!.s’ 
,se:ientifie:  fae;tfineling.  The  e:e)nmiitte!e!s 
will  akse)  e:e)nsiele!r  a  elraft  report  anel 
re!e:e)mme!nelatie)n.s  relateel  to  l)e!ne!fit-e;e).st 
cinalysis  at  inele!])e!nele!nt  re!gnlate)rv 
eigene;ie!s.  Tlu!  elraft  re!pe)rt.  prepareel  bv 
Curtis  Ce)pe!lanel,  e:bre)nicle!s  the  we)rk  e)f 
inelepenelent  age!ne:ie!s  te)  a.sseess  tbe 
benefits  anel  e:e)sfs  relatexl  to  their 
rulemakings  anel  bigbligbts  e:ertain 
prae:tie;es  relateel  to  e!e:e)nomie:  analysis 
for  e:e)nsiele!ratie)n  bv  tbe!se  agene;ies. 

(Jonunittcc  on  nnl(;in(tkin<^:  The 
Ce)mmitte!e!  e)n  RuleMiiaking  will  me!e!t  te) 
e:e)nsiele!r  a  elraft  re!pe)rt  anel 
re!e:e)mme!nel<itie)n.s  on  the  pe)lie:y  anel 
le!gal  issuers  im})lie:ate!el  bv  age!ne;v  n.se  e)f 
se)e;ial  meelia  te)  .sup|)e)rt  rulemaking.  The 
Ce)nfe!re!ne:e!’s  e:e)n.sidtant  fe)r  this  pi'e)ie!e:t 
is  Pre)fe!.s.se)r  Mie:b;ie!l  He!rz. 

Public  Paiiicipation:  The  Ce)nfe!re!ne:e! 
we!le;e)nie!.s  tbe  |)ublie;  te)  attenel 
e:e)nnnitte!e!  me!e!tings.  .snb)e!e:t  te)  sj)ae:e! 
limitiitie)ns.  anel  will  make  every  e!ffe)rt 
te)  ae:e:e)mme)elate!  |)e!rse)n.s  with 
elisabilitie!s.  Pe!rse)ns  wishing  te)  atte!nel  in 
])e!r,se)n  are!  askeel  te)  R.SVP  e)nline!  ne)t 
late!!'  than  twe)  busine.ss  elays  be!fe)re!  the 
mending.  Te)  R.SVP,  e:lie;k  e)n  “Me!e!tings  8; 
Events"  e)n  the  main  i)age!  e)f  the 
Ce)nfere!ne:e'.s  Web  site,  anel  then  e;lie:k  e)n 
tbe  "R.SVP”  butte)))  for  the  a])j))'e)j)riate! 
e;e)nnnitte!e  meeting.  Tbe  meetings  will 
cilso  be!  webe::).st  live  e)n  the!  Cie)nfere!ne:e!’.s 
Wed)  site  anel  may  be!  vienvexl  by  e:lie;king 
tbe  "View  Mendings  Live"  button  e)n  tbe 
main  page. 

Written  Con)incnts:  Pe!r.se)ns  wbe)  wish 
to  submit  e:e)nnne!nt.s  relateel  to  tbexse 
])re)je!cts  may  ele)  se)  by  submitting  ;m 
e!le!e;tie)nie;  .state!me!nt  tln'e)ugb  the 
tie)nfeie!ne:e!'.s  Wed)  site  e)r  bv  mail 
iielelre!s.se!el  te)  the  ap])i’e)priate!  e:e)mmitte!e! 
iit  the  Ce)nfe!re!ne:e'.s  e)ffie:e!  aeleb'e!s.s  liste!el 
abe)ve!.  Te)  submit  cin  e!le!e:ti'e)nie: 
e:e)nnne!nt,  e:lie:k  on  "Me!e!ting,s  8;  Events” 
e)n  the  main  ])age!  of  the  (ie)nfe!i'e!ne:e!'s 
Web  site!,  then  e:lie:k  e)n  the  <ip])re)pri;ite! 
e;e)nnnitte!e!  me!e!ting,  anel  selee:!  the 
".Submit  a  (ie)mme!nt"  butte)n. 

Dateel:  I''e:l)rii;iry  1  1.  2013. 

Sliawiie!  (.].  Me:(iil)l)))n, 

General  Gonnsel. 

|FR  Doc.  2()1:)-()3,t1«  Filed  2-14-13:  8:4.3  iiin| 
BILLING  CODE  6110-01-P 


11134 


Federal  Register  /  Vol.  78.  No.  32 /Friday,  Fel)riiary  15,  2013  /  Notices 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

l•■rl)nl:lrv  1 1. 201  a. 

'I'he  DeparlnuMil  of  Agriculture  lias 
sul)iuitt(‘(l  llu!  Idllowiiig  iiilbriuation 
collection  re(iuiremenl(s)  to  OMll  for 
review  aiul  clearance  under  tlu; 
l’a|)(!rwork  Reduction  Act  of 
I’ulilic  Law  104-13.  (lonuueuts 
nigardiug  (a)  whether  the  collection  of 
information  is  necessarv  fortlu!  |)n)])(!r 
|>fM'formance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  jiractical  utility; 

(h)  the  accuracy  of  tin;  agency's  estimate 
of  hnrden  including  the  validity  of  the 
methodology  and  assnm|)tions  nsiul;  (c) 
ways  to  enhance  the  (|nality.  ntilitv  and 
claritv  of  the  information  to  he 
coll(!ct(!(l:  (d)  ways  to  minimizi!  the 
hnrilen  of  the  collection  of  information 
on  tho.se  who  an;  to  njspond.  including 
through  the  use  of  a|)|)ropriate 
automated,  electronic,  mechanical,  or 
other  t(!chnological  collection 
techni(|ue.s  or  other  forms  of  information 
t(!chnology  should  he  addressiul  to:  Desk 
Officer  for  Agricultun!,  Offici;  of 
Information  and  Regulatory  Affairs, 
Office!  of  MauageuumI  and  Ihidget 
(OMH). 

( )II{A_Siil)nussi()n@(  )MIi.K(  )l\ (!()\'  or 
fax  (202)  3‘)r)-.5H0()  and  to  Departmental 
(;l(!arance  Office.  IkSDA.  OOIO,  Mail 
Stop  7()()2.  Washington.  DO  202.50- 
7()02.  Oomnienis  nigarding  these 
information  colhiclions  are  hesi  assurtid 
of  having  their  full  (iflect  if  r(!C(!iv(!d 
within  30  days  of  this  notification. 
Oopies  of  the  .sut)nn.ssion(s)  mav  he 
ol)tain(!d  hy  calling  (202)  720-8058. 

An  agency  may  not  conduct  or 
si)onsor  a  collection  of  information 
uidess  the  coll(!Ction  of  information 
dis|)lay.sa  curniiitly  valid  OMll  control 
numl){!r  and  the  agenev  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  iidbrmation  that  such 
persons  are  not  reepdred  to  respond  to 
th(!  collection  of  information  unhiss  it 
displays  a  curniiitly  valid  OMll  control 
numher. 

Fond  and  Nutrition  Service 

7'///e;  .S))ecial  Nutrition  Program 
Operations  .Study — Y(!ar  2. 

OMIi  (jontrol  Sliinil)(;r:  ()584-()5()2. 

Suninuirv  o!  ('.olh'ctions:  'I’he 
objective  of  the  Spiulal  Nutrition 
I’rogram  Oj)erations  Study  (.SNPOS)  is 
to  collect  timely  data  on  ])olicies. 
administrative,  and  ojjerational  issues 
on  theOhild  Nutrition  Programs.  The 
ultimate  goal  of  the  study  is  to  analvze 
the.se  data  and  j)rovide  inj)ut  for  new 
legislation  on  Ohild  Nutrition  (CN) 


Programs  as  well  as  to  provide  pertinent 
t(!chnical  assistance  and  training  to 
l)rogram  im])lementation  staff.  'I’his 
study  is  iKice.ssary  to  im])l(!m(!nt  .S(!c. 
28(aj(l)  of  th(!  Richard  11.  Ru.s.scill 
National  .Scliool  Lunch  Act.  This 
l(!gi.slation  diriicts  tlu!  U.,S.  Dc'partment 
of  Agriculture  to  carrv  out  annual 
national  p(!rformanc(!  a.ssiissnuints  of  the 
.School  llniakfast  Program  and  the 
National  .School  Lunch  Program. 

Aber/  and  l^sa  of  Ilia  Iiilornuition:'V\u', 
pur|)o.se  of  the  study  is  to  implement  a 
modular  data  colhulion  system  and 
collect  routine  data  on  specific  aspects 
of  the  child  nutrition  program, 
specifically  on  the  program 
characteristics,  admiidstration.  and 
operation  of  ('.N  programs.  The  finding 
from  this  study  survey  will  hi!  used  to 
identify  i)rogram  o])erational  and  |)olicy 
issuiis,  and  topic  for  tiulmical  a.ssi.stance 
and  training,  rhi!  information  will  hi! 
collected  from  a  nationally 
representative  sample  of  .School  Food 
Authorities  Directors,  .State  (ihilil 
Nutrition  Directors  and  .School  Food 
.Service  Managers. 

Dascription  of  llaspondanls:  .State, 
Local,  or  Tribal  (iovernment;  Not-for- 
profit  institutions. 

\’iinil)ar  of  IU!spoiulanls:  2.3 Ki. 

Vraipianav  of  liasponsas:  Re])orting; 
Other  (One  timi!)  . 

'I'olol  Ihirdan  Hours:  5.()‘(4. 

Kiilli  Hrown, 

Dt'pdrliiwnldl  Infornuilion  (Jollcclion 
('AcdVidiaa  ( Hfic.ar. 

|I  K  Doc:.  I’iliMl  2-l4-i:t;  ;iin| 

BILLING  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

Fiihniarv  1  1.  2013. 

The  Dejiartment  of  Agriculture  has 
submitted  the  following  information 
collection  rei]uirement(.s)  to  OM13  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  l‘)‘)5. 
Public  Law  104-13.  Oomments 
regarding  (a)  whether  the  collection  of 
information  is  neces.sary  for  the  j)ro])er 
])erformauce  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(h)  the  accuraev  of  the  agenev’s  e.stimate 
of  burden  including  the  validity  of  the 
methodology  and  assumj)l ions  u.seil;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collected;  (il)  ways  to  minimize  the 
huriien  of  the  collection  of  information 
on  those  who  are  to  resjionil,  including 
through  the  use  of  ajjpropriate 
automated,  electronic,  mechanical,  or 


other  technological  collection 
techniques  or  other  forms  of  information 
technologv  should  he  addressed  to;  Desk 
Olficer  for  Agriculture,  Office  of 
luiormation  and  Regulatory  Affairs, 

Office  of  Management  and  Budget 
(OMB). 

()IIh\_Suhinission@()MB.H()P.(X)Vor 
fax  (202)  3515-5800  and  to  Departmental 
Olearance  Office.  D.SDA.  OOIO,  Mail 
.Stop  7002,  Washington.  DO  20250- 
7002.  Oomments  regarding  these 
information  collections  are  best  a.ssured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 

Oopies  of  the  sul)mission(s)  mav  he 
obtained  hy  calling  (202)  720-85)58. 

An  agency  may  not  conduct  or 
si)on.sor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currentlv  valid  OMB  c.ontrol 
numher  and  the  agency  informs 
])otential  j)ersons  who  are  to  res])onii  to 
the  collection  of  information  that  such 
liersons  are  not  required  to  respond  to 
the  collection  of  iidbrmation  unless  it 
displays  a  currently  valid  OMB  control 
numher. 

Agricultural  Research  Service 

'I'itia:  Patent  License  Application. 

OMIi  Oonirol  Niinihar:  051 8-()()()3. 

Suninuirv  of  Oollaction:  Public  Law 
5)t)-517.  HR  205)  (Technology  Transfer 
Oommercialization  Act  of  2000),  and  37 
(il'R  Part  404  requires  Federal  agencies 
to  use  the  jiatent  system  to  promote  the 
utilization  of  inventions  arising  from 
federally  siqiporteil  research  and 
provide  the  authority  to  grant  patent 
licen.ses.  37  OFR  404.8  specifies  the 
information  which  must  he  suhmitted 
hy  a  patent  license  ajijilicant  to  the 
Federal  agency  having  custody  of  a 
])atent. 

Abed  and  Usa  of  tha  Inforinaiion:  The 
Agricultural  Research  .Service  (AR.S) 
will  collect  identifying  information  on 
the  a])])licant.  identifving  iidbrmation 
for  the  husine.ss,  and  a  detailed 
description  for  develojmient  and/or 
marketing  of  the  invention  using  form 
AD-7()1.  The  information  collected  is 
used  to  determine  whether  the  applicant 
has  both  a  conqilete  and  sufficient  plan 
for  develojiing  and  marketing  the 
invention  and  the  nece.ssarv 
manufacturing,  marketing,  technical, 
and  financial  resources  to  carrv  out  the 
submitted  |)lan. 

Dascriplion  of  liaspondanls:  Busine.ss 
or  other  for  jirofit;  Not-for-profit 
institutions;  Individuals  or  households. 

Nninliar  o  f  liaspondanls:  75. 

Vraquanay  of  Ilasponsas:  Report ing; 
On  occasion. 

Tolcd  Bnrdan  Hours:  225. 
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Agricultural  Research  Service 

'rule:  Feta-  Review  Related  Forms  for 
tlu!  Office  of  Scientific  Quality  Review. 

OMH  (Control  \’iuul)i;r:  0518-0028. 

Siimnuiry  of  (lolleciion:  I'lie  Office  of 
Scientific  Quality  Review  (OSQR) 
over.scMis  peer  review  of  Agricultural 
Res(!arch  S(;rvice  (ARS)  research  plans 
in  resi)ouse  to  (iougnrssioual  mandate  in 
the  Agricultural  Research  Fxlension. 
and  I'idncation  Reform  Act  of  H)t)8  (Pub. 
b.  10.5-185,  Section  103d].  The  ARS 
])(!er-n!view  ])anels  are  scientists  who 
review  current  .scientific  rtrsearch 
projects. 

Need  and  Use  of  the  Infonuaiion: 

ARS  will  collect  the  following 
information:  (Confidentiality  agreement. 
]janeli.st  information.  |)eer  review  of  an 
ARS  research  projec.t,  criticpie  of  ARS 
re.search  project,  panelist  expen.se 
report,  and  jjanelist  invoice.  The 
iidbrmation  is  used  to  manage  the  travel 
and  stipend  payments  to  ])anel 
revienvers  and  juovide  well-organized 
feiulback  to  ARS’s  riisearchers  about 
their  proj(!ct.s.  If  information  were  not 
collected,  ARS  would  not  meet  the 
administrative  or  legislative 
recjuirements  of  the  Peer  Review  Process 
as  mandated  by  Public  Law  105-185; 
.S(!ctit)n  l()3(d). 

Description  of  Ilespondenis: 
Individuals  or  honsciholds. 

Nninlxu'  of  iies})onden1s:  230. 

Frecjiieney  of  liesponses:  Rciporting: 
Quarterly;  Weekly;  Annually. 

i'otal  Burden  Honrs:  3.057. 

Agricultural  Research  Service 

'I'itle:  ARS  Animal  Health  National 
Program  Assessment  Survey  Form. 

OMB  Control  Number:  0518-0042. 

Snnnnary  of  Collection:  The 
Agricultural  Re.search  Service  (ARS)  is 
charged  with  extending  the  Nation’s 
.scientific  knowledge  with  re.search 
proj(!Ct.s  in  agriculture,  human  nutrition, 
food  .safety,  natural  resources,  the 
environment,  ami  other  topics  affecting 
the  Nation.  Re.search  in  the  Agency  is 
conducted  through  coordinated 
National  Programs  on  a  five  year  cycle. 
The  cycle  ensures  that  ARS  re.search 
meets  OMIi’s  Re.search  and 
Develoimient  Investment  (iriteria  and 
other  external  reejnirements,  including 
the  R(i.search  Title  of  the  Farm  bill,  and 
tlu!  Ciovernment  Performance  and 
results  Act  of  l‘)03  (GPRA).  The  ARS 
National  Program  103  Animal  Health 
(NP103)  runs  in  a  five  year  rescxirch 
cycle  and  is  reepnred  to  conduct  a 
national  program  as.sessment  to  gather 
customer,  stakeholder,  and  ))artner 
input  to  the  next  program  cycle. 

Need  and  Use  of  the  Information:  The 
])roposed  as.sessment  instrument  will 


enable  ARS  to  asc(!rtain  the  level  of 
cn.stonun’  and  stakeholder  satisfaction 
with  the  (piality.  nilevance.  and 
pcM'formance  of  its  Animal  Health 
r(!search  program.  'I’he  information 
colhicted  is  also  luiccjs.sary  to  feed  into 
the  goals  of  the  Program’s  n(!Xt  five  year 
cycle.  Failure  to  coll(;ct  ini)nt  from  onr 
cu.stonuirs  on  the  performance  and 
impact  of  our  re.search  ])rogram  we)nld 
significantly  inhibit  tin;  relevance;  and 
cr(;dihilitv  of  the  re.search  conducted  at 
ARS. 

Description  of  Bespondents: 
Individuals  or  Hous{;holds. 

Number  of  Bespondents:  400. 
Freejneney  of  Besi)onses:  R(;i)ort ing: 
Other  (5  vearsj. 

Total  Barden  Honrs:  100. 

Kiilli  Brown, 

Departmental  Information  Collection 
Clearance  ( Ifficer. 

IKK  Doc.  2()i:i-(i:).')4;t  Kilod  2-14-i:i:  »:4.')  anil 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

Fohriiarv  11.  2013. 

The  De])artment  of  Agricnltun;  has 
.submitted  the  following  information 
collection  r(;(]uirement(.s)  to  OMB  for 
review  and  cl(;arance  nmhir  the; 
Paperwork  Reduction  Act  of  1005. 

Public  Law  104-13.  (iomments 
regarding  (a)  whetheir  the  collection  of 
information  is  mices.sary  for  the  pro])er 
performance  of  the;  functions  of  the 
agency,  incliuling  whether  the 
iidbrmation  will  have  jnactical  ntilitv: 

(h)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validitv  of  the 
methodology  and  assumptions  u.sed:  (c) 
ways  to  enhance  the  (piality,  utility  and 
clarity  of  the  information  to  he 
collected;  (d)  wavs  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  resixmd,  including 
through  the  use  of  ajpnojiriate 
antomat(;d,  electronic,  mechanical  or 
other  tiichnological  collection 
techniipies  or  other  forms  of  information 
technologv. 

(Comments  regarding  this  information 
collection  received  by  March  18.  2013 
will  he  considered.  Written  comments 
should  he  addre.ssed  to:  Desk  Officer  for 
Agricnllnre.  Office  of  Iidbrmation  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB).  New 
lixecutive  Office  Building.  725 — 17th 
Street  NW..  Wkisldngton.  1)0  20503. 
(kimmenters  are  encouraged  to  suhiidt 
their  comimaits  to  OMB  via  email  to: 
()IBA_Snbmission@()MB. FOP. COY  or 
fax  (202)  395-5800  and  to  Departmental 


Olearance  Office,  IISDA,  OOlO,  Mail 
Stop  7002,  Washington,  DO  20250- 
7002.  Oopies  of  the  .snhmission(.s)  mav 
he  obtained  by  calling  (202)  720-8081. 

An  agency  may  not  conduct  or 
spon.sor  a  collection  of  information 
mde.ss  the  collection  of  information 
displays  a  ciirnintly  valid  OMB  control 
miinher  and  the  agency  informs 
potential  ])er.son.s  who  are  to  respond  to 
the  collection  of  information  that  such 
])ersons  are  not  riupiired  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
miinher. 

National  Agricultural  Statistics  Service 

Title:  Cold  Storage. 

OMB  Control  Number:  ()535-0()()l . 

Snnnnary  of  Collection:  The  primary 
objective  of  the  National  Agricultural 
Statistics  Service  (NASS)  is  to  prepare 
and  i.ssne  State  and  national  estimates  of 
crop  and  liv(;.stock  production,  value 
ami  disposition,  d’he  monthly  Oold 
Storage  Survey  provides  information  on 
national  snjijilies  of  food  in  refrigerated 
.storage  facilities.  A  biennial  survey  of 
refrigerated  warehouses  is  also 
conducted  to  ])rovide  a  benchmark  of 
the  capacity  available  for  ri;frigerated 
storage  of  the  nation’s  food  snp])ly.  The 
data  will  he  collected  under  the 
anthoritv  of  7  l].S.(k  22()4(a).  This 
statute  specifies  “'I’he  Secretary  of 
Agriculture  shall  iirociire  and  ])r(;.serve 
all  information  concerning  agricnltun; 
which  he  can  obtain  *  *  *  l)v  the 
coll(;ction  of  statistics  *  *  *  and  shall 
distribute  them  among  agriculturists.” 

Need  and  Use  of  the  Information: 
USDA  agi;nci(;.s  such  as  the  World 
Agricultural  Outlook  Board,  Kconomic 
Re.s(;arch  Service,  and  Agricultural 
Mark(;ting  S(;rvice  use  this  information 
from  the  Oold  Storage  report  in  setting 
and  administering  govi;rnment 
commodity  jirograms  and  in  supply  and 
demand  analysis.  Included  in  the  re|)ort 
are  stocks  of  pork  helli(;.s.  frozen  orange 
juice  concentrate.  hutti;r,  and  ch(;(;.se 
which  are  traded  on  the  Ohicago  Board 
of  Trade.  3’he  timing  and  fr(;(pienc.y  of 
the  .surv(;y.s  have  (;volv(;d  to  nu;et  the 
ni;eds  of  producers,  faciliti(;.s, 
agrihnsin(;.ss(;.s.  and  gov(;rnment 
agencies. 

Description  of  Bespondents:  Bn,sin(;.s,s 
or  other  for-profit. 

Number  of  Bespondents:  1.700. 

Freqnencv  of  Besponses:  Reporting: 
Monthly;  Bi(;nnially. 

Total  Barden  Honrs:  4,173. 

OharlciK;  l’ark(;r. 

Departmental  Information  Collection 
Clearance  ( Ifficer. 

IKK  Doc.  2(li;i-():»."i:i7  Kited  2-14-i:i:  »:4.")  anil 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

I’tlii  uary  1 1. 201:1. 

'I'lu;  D(!pai  tment  of  Agriculture  has 
suhinittiui  the  Ibllowiug  iuforiualiou 
collection  re(|uireinent(s)  toOMH  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  105)5. 

I’nhiic  Law  104-13.  (ionniuaits 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  projier 
|)erforinance  of  the  fnnclions  of  the 
agency,  including  whether  the 
information  will  have  prat:tical  utility: 

(h)  the  accuracy  of  the  agency's  estimate 
of  hurden  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  (luality.  utility  and 
clarity  of  the  information  to  he 
collected:  (d)  ways  to  minimize  the 
hurden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  u.se  of  appropriate; 
automated,  electronic,  mechanical,  or 
other  technologic  al  collection 
techniciues  or  other  forms  of  information 
t(;chnology  shonld  he;  addressed  to:  D(;sk 
Officer  for  Agricnlture.  Office  of 
Information  and  R(;gidatory  Affairs. 

Office  of  Management  and  Hudg(;t 
(OMH). 

OmA  Suhniission&OMli.HOr.COV  or 
fax  (202)  35)5-5H()()  and  to  Departmental 
(:lc;arance  Office.  IISDA.  OCIO.  Mail 
.Sto])  7002.  Washington.  DO  20250- 
7002.  (Comments  rc'garding  th(;s(; 
information  coll(;ctions  are  h(;.st  assur(;d 
of  having  th(;ir  full  effccct  if  received 
within  30  days  of  this  notification. 

O.opies  of  the  suhmission(s)  mav  he; 
obtained  hy  calling  (202)  720-0081. 

An  agency  may  not  conduct  or 
sponsor  a  colh;ction  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMH  control 
mnnl)(;r  and  the  agency  informs 
])otential  j)ersons  who  are  to  res])ond  to 
the  collection  of  information  that  such 
|)(;rsons  are  not  r(;(juired  to  resi)ond  to 
the  coll(;ction  of  information  unless  it 
dis])lavs  a  curr(;ntly  valid  OMH  control 
numher. 

Rural  Utilities  Service 

Titio:  Broadhand  Initiatives  Program. 

OMB  (jontrol  Xhiinhcr:  0572—0142. 

Sunjnuiry  of  (^oUoclion:  The  American 
Rc;covery  and  Reinvcc.stment  Ac:t  of  2005) 
(R(;covery  Act)  a])pro|)riated  .S2.5  hillion 
of  budget  authority  for  establishing  the 
Broadhand  Initiatives  Program  (BIP). 

The  Rural  lltilitic;s  S(;rvice  (RUS) 
established  the  BIP  which  mav  extend 
loans,  grants,  and  loan/grant 
combinations  to  facilitate  broadhand 
d(;j)loyment  in  rural  areas. 


.Veed  and  Vsa  of  tha  Information: 
.Succ(;ssiul  a])])lication  award  r(;ci])ients 
will  exei:ute  loan/grant  documents 
prepar(;d  by  tin;  Agency.  I'iach  r(;cipi(;nt 
and  each  contractor  (;ngaged  by  tlu; 
r(;ci])ient  mn.st  provide  the  total  amount 
of  Recov(;rv  Act  funds  r(;c(;ived  and  that 
were;  (;xpend(;d  or  obligated  to  ])rojects 
or  activiti(;s.  R(;ci])ients  and  c:ontractor 
mn.st  also  jjrovich;  tin;  name. 
descri])tion.  evaluation  of  the 
compl(;tion  status  and  an  e.stimate  of  tin; 
numher  of  jobs  cr(;at(;d  and  tin;  numher 
of  jobs  r(;tain(;d  by  the  ])roject  or 
activity.  Recipients  of  funding  will  hi; 
r(;(jnired  to  submit  an  annual  (iPA  Audit 
rei)ort:  adopt  a  (ienerally  Acce])ted 
Accounting  Principles  .System  of 
Accounts  and  ilevelop  and  maintain  an 
index  of  r(;cords.  Withont  the  re(]U(;.sted 
information,  RU.S  could  not  determine 
whether  apj)licants  meet  the 
r(;quirements  that  the  Recovery  Ac;t 
establishes  for  BIP  financing. 

DoHcriplion  of  Baspondants:  Business 
or  other  for-profit. 

Nninhar  of  Baspondanis:  225. 

Fnujnancy  of  Basponsos: 
R(;cordke(;i)ing:  R(;])orting:  Qnart(;rly: 
Annuallv. 

Tot(d  Burden  Honrs:  12.()()(). 

(:iiarli;ni;  Parker, 

Dcpdilincnldl  Infonudtion  ('.oUdcUon 
(ihsn'cdicd  ( ifficar. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Docket  No.  AMS-FV-1 2-0061;  FV 12-981 - 
1] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Agricultural  Marketing  .Service, 
IKSDA. 

ACTION:  Notice  and  reejuest  for 
coimmints. 

SUMMARY:  In  accordance  with  the 
Pa])erwork  Reduction  Act  of  15)5)5  (44 
U..S.(;.  (;hapt(;r  35),  this  notice 
announces  the  Agricultural  Mark(;ting 
.Service's  (AM.S)  intention  to  r(;(|uest  an 
extension  for  and  rcivision  of  a  currentiv 
ap])rov(;d  information  colhiction  for 
Almonds  drown  in  ('.alifornia,  M.O.  No. 
5)81. 

DATES:  Uomments  on  this  notice  mn.st  he 
r(;ceived  by  April  18,  2013. 

ADDRESSES:  Interested  ])ersons  are 
invited  to  submit  written  comments 
concerning  this  notice.  (iomm(;nts  must 
he  sent  to  the  Docket  Ulerk,  Mark(;ting 


Order  and  Agreement  Division,  Fruit 
and  Vegetable  Program,  AM.S,  U.SDA, 

1400  Independence  Avenue  .S\V..  .STOP 
0237,  Washington.  DC  20250-0237:  Fax: 
(202)  720-85)38:  or  Internet: 

WWW. rodulat ions. yov.  (ioumuinls  should 
refereuci;  the  docket  uumh(;r  and  the 
date  and  i)age  numher  of  this  issue;  of 
the;  Federal  Register  and  will  he; 
availahh;  for  i)uhlic  ins])ection  in  the; 
Office  of  the  Ilocket  Clerk  during  regular 
hu.sin(;s.s  hours,  or  can  hi;  view(;d  at: 
www.rodulations  .yov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Weiya  Zeng,  Marketing  Order  and 
Agreement  Division,  Fruit  and 
V(;getahl(;  Program,  AM.S,  IISDA,  1400 
Indej)endence  Avenue  .SW.,  .STOP  0237, 
Room  1400-.S,  Washington,  DC  20250- 
0237:  Telephone:  (202)  05)0-3870,  Fax: 
(202)  720-85)38.  or  Email: 
weiya. '/.eng@ams.  nsda.gov. 

.Small  husiness(;s  may  request 
information  on  this  notice  by  contacting 
)effr(;y  .Smntny.  Assistant  to  the 
Director.  Marketing  Order  and 
Agreement  Division,  Fruit  and 
Yi;getahl(;  Program.  AM.S.  U.SDA,  1400 
Independence  Av(;nu(;  .SW..  .STOP  0237, 
Room  1400-.S,  Washington.  DC  20250- 
0237:  Telei)hone  (202)  720-5)5)22,  Fax: 

(2  02  )  7  2  0-85)38:  or  Email: 
jeffrev.snnitnv@ams.nsda.gov. 

SUPPLEMENTARY  INFORMATION: 

'I'itle:  Almonds  Crown  in  California. 
Marketing  Order  No.  5)81. 

OMB  Numher:  0581-0242. 

Hxpiration  Date  of  A})proval:  August 
31.2013. 

Tvpe  of  Becpiest:  Extension  and 
revision  of  a  currentiv  approved 
information  collection. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Agricultural  Marketing  Agreement  Act 
of  15)37  (Act),  as  amended  (7  U.S.C. 
001—074).  to  ju’ovide  the  respondents 
the  ty])e  of  .service  they  r(;qiu;st,  and  to 
administer  the  California  almond 
marketing  order  (order)  (7  CFR  jjart 
5)81).  which  has  been  o])(;rating  since 
15)50. 

The  order  and  its  rules  and 
r(;gnlations  authorize  thi;  Almond  Board 
of  California  (Board),  thi;  agency 
r(;si)onsihl(;  for  local  administration  of 
tlu;  order,  to  reijuiri;  handlers  and  other 
ci;rtain  entities  to  submit  information. 

In  .Se])temh(;r  2007,  a  mandatory 
program  was  impl(;mented  nnd(;r  thi; 
order  to  help  reihice  the  ])otential  for 
.Salmonella  in  almonds.  The  Board  has 
develo])ed  forms  as  a  means  for  ])ersons 
to  file  required  information  with  the 
Board  relating  to  the  treatment  of 
almonds  to  reduce  the  potential  for 
.Salmonella.  Almond  handlers  are 
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nuiuired  to  submit  annual  treatment 
])lans  to  the  Hoard  and  in.s])e(:tion 
agency  regarding  how  they  plan  to  treat 
th(;ir  almonds  to  reduce  the  potential  for 
Salmonella.  I'intities  int(!rest(!d  in  being 
almond  proc(!.ss  authorities  that  validate 
t(!chnologies  are  re(|nir(!d  to  submit  an 
a])|)licatic)n  to  the  Board  on  AHti  l<’orm 
No.  .'ll.  “Ap])lication  for  Hroc(!Ss 
Authority  for  Almonds.”  Manufacturers 
in  tlu!  tJnitcul  States,  (ianada.  and 
M(!xico  interested  in  being  a])])rov(!d  to 
acce])t  untreated  almonds.  i)rovided 
they  agree  to  tnxit  tin;  almonds 
themselves  under  the  Hoard's  Direct 
Vca  ifiahle  (DV)  program  are  recjuired  to 
submit  an  application  to  the  Hoard  on 
AH(i  Form  No.  52,  ‘‘Ap])lication  for 
Direct  Verifiable  (DV)  Hrogram  for 
Further  Hroce.ssing  of  Untreated 
Almonds.”  Entities  intere.sted  in  being 
ai)|)roved  DV  u.ser  auditors  are  required 
to  submit  an  a])])lication  to  the  Hoard  on 
ABC  Form  No.  .'53.  ‘‘A])plication  for 
Direct  Verifiable  (DV)  Hrogram 
Auditors.”  To  ensure  compliance  with 
the  mandatory  program,  entities  are 
r(!(]uir(!d  to  use  (dther  aii  ou-sit(!  or  audit 
based  verification  program  and  annuallv 
submit  a  treatment  ])lan  to  the  Hoard  on 
AHU  I’orm  No.  .'54.  "1  landler  Treatment 
Plan.” 

Tlie  information  collected  is  used 
oidy  by  authorized  re|)r(;.sentativ(!s  of 
USDA.  including  AMS.  Fruit  and 
Veg(;tahle  Program's  regional  and 
headcpiarters'  staff,  and  authorized 
em])loyees  and  agents  of  the  Hoard. 
Authorized  Hoard  em])loyees.  agents, 
and  the  industry  are  the  primary  users 
of  the  information,  and  AMS  is  the 
secondary  user. 

Esliiudta  of  Bui'ddn:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  13.77  hours  j)er 
res|)onse. 

Bespondents:  Almond  handlers; 
persons  or  organizations  that  would  like 
to  (jualify  to  he  Hoard-a])]n'oved  ])roce.ss 
authorities  that  validate  treatments  and 
technologies:  manufacturers  who  would 
like  to  (jualifv  to  particij)ate  in  the 
Hoard's  DV  program:  and  entities  that 
would  like  to  (jualifv  as  auditors  under 
the  DV  |)rogram. 

Bstiniotod  Niiinhor  of  Bosponchoits: 
^75. 

Estiinotod  Niimhor  of  Bosponson  por 
Bospondont:  1.74. 

Estiimitod  'roi<d  Anniud  Burden  on 
B(!si)ondonis:  4.200  hours. 

(k)nnnonts  arc  invited  on:  (1 )  Whether 
this  colhiction  of  information  is 
necessary  for  the  ])roi)(;r  jxa  formance;  of 
the  functions  of  the  agency,  including 
whether  the  information  has  jnactical 
utility;  (2)  the  accuracy  of  the  agency's 
(istimate  of  the  burchai  of  the  collection 
of  information  including  the  validity  of 


the  nuithodology  and  assumj)tions  used; 
(3)  ways  to  (mhance  the  (juality.  utility, 
and  clarity  of  the;  information  collected; 
and  (4)  ways  to  minimize  the  hurchm  of 
the  collection  of  information  on  those 
who  resjiond.  including  through  the  use 
of  a|)])ro])riate  automated,  electronic. 
m(!chanical.  or  other  t(!chnological 
colhiction  techni{|U(!s  or  other  forms  of 
information  technology. 

(iomments  should  nd’erence  this 
docket  number  and  the  aj)|)ro|)riate 
marketing  order  and  be;  .sent  to  the 
IJ.SDA  in  care  of  the  Docket  Ulerk  at  the 
address  above.  All  comments  received 
will  be  available  for  jmblic  ins])ection 
during  nigular  business  hours  at  the 
same  address. 

All  res|)onses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  a])|)roval.  All  comments  will 
become  a  matter  of  juiblic  record. 

Dated:  ladjiuarv  11.  201  :i. 

David  R.  Shipman. 

Adminisimtor.  A^riculliirdl  M(irk(‘lin>> 
Service. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Document  Number  AMS-NOP-1 2-0070; 
NOP-12-17] 

Notice  of  Meeting  of  the  National 
Organic  Standards  Board  (NOSB) 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY;  In  accordance  with  the 
Federal  Advi.sory  Uommittee  Act.  as 
amended.  (.'5  U.S.Ci.  Ajj]).).  the 
Agricultural  Marketing  Service  (AMS)  is 
announcing  an  upcoming  meeting  of  the 
National  Organic  Standards  Hoard 
(NOSH).  Written  jniblic  comments  are 
invited  in  advance  of  the  nuseting.  and 
the  meeting  will  include  .scheduled  time 
for  oral  comments  from  the  jiublic. 
DATES:  Th(!  meeting  will  be  held  A|)ril 
!)-ll.  2013.  from  8  a.m.  to  (5  |).m.  each 
day.  The  deadline  to  submit  written 
jniblic  comments  and  sign  uj)  for  oral 
jjublic  comments  is  Tuesdav.  March  10. 
2013. 

ADDRESSES:  The  meeting  will  lake;  |)lace 
at  the  Hilton  Portland  and  Executive 
Tower.  021  SW  Sixth  Avenue.  Portland. 
Oregon  07204.  Information  and 
instructions  ])(irtaining  to  tin;  nuuiting 
are  jiosted  at  the  following  Web  address: 
ldti)://\v\v\v.(nns.nsda.}>ov/ 

N(  )SBi\  ieet  ings . 


FOR  FURTHER  INFORMATION  CONTACT:  I'or 
jainted  materials  or  additional 
information,  write  to  Ms.  Michelhi 
Arsenault.  S])ecial  Assistant.  National 
Organic  .Standards  Hoard.  IkSDA-AM.S- 
NOP.  1400  Indejamdence  Ave.  .SWk. 

Room  2(548 — .So..  Mail  .Stoj)  02(58. 
Washington.  DU  2()2.'50-()2(i8;  Phone: 

(202)  72()-32.'52;  Email: 
noshHoins. nsda.gov. 

SUPPLEMENTARY  INFORMATION:  The  NOSH 
makes  riK:onunendations  about  whether 
a  substance  should  be  allowed  or 
|)rohibited  in  organic  |)roduction  and/or 
handling,  assi.sts  in  the  develo|)ment  of 
.standards  for  organic  jjroduction.  and 
advises  the  .Secretary  on  other  as])ects  of 
the  im|)lementation  of  the  Organic 
Foods  Production  Act  (7  U..S.U.  (5.'501- 
(5.'522).  The  NOSH  currently  has  seven 
suheommittees  working  on  various 
asi)(H;ts  of  the  Organic  Program.  The 
subcommittees  are:  Uompliance. 
Accreditation,  and  Certification:  Cro|)s; 
Handling:  Livestock;  Materi.ds;  Policy 
Develojjment;  and  the  ad  hoc 
Uenetically  Modified  Organisms  (GMO). 
The  ])rimarv  jnirjjose  of  NO.SH  nuietings 
is  to  j)rovide  an  o|)|)ort unity  for  the 
organic  communitv  to  |)rovide  injnit  on 
|)ro])osed  NO.SH  recommendations  and 
discussion  items.  The  meetings  akso 
allow  the  NO.SH  to  recinve  u|)dat(!.s  from 
the  U.SDA  National  Organic  Program 
(NOP)  on  i.ssues  jjertaining  to  organic 
agriculture.  The  meeting  will  he  ojien  to 
the  jnihlic.  The  meeting  agenda.  NO.SH 
j)roj)o.sals  and  di.scussion  documents, 
instructions  for  submitting  and  viewing 
|)ul)lic  comments,  and  instructions  for 
recjiuisting  a  time  slot  for  oral  comments 
are  available  on  the  NOP  W(ib  site  at 
http:/ /www.ains. nsda.gov/ 
MOSBMeetings.  The  discussion 
documents  and  |)ro}K)sals  encompass  a 
wide  range  of  topics,  including: 
.Substances  j)etitioned  to  the  National 
List  of  Allowed  and  Prohibited 
.Substances  (National  List).  u|)dat(!S  from 
working  grou|)s  on  technical  issues,  and 
amendments  to  the  NO.SH  Policies  and 
Procedures  Maniud. 

Pnhiie  Comments:  Written  j)uhlic 
comments  will  be  acce))ted  through 
Tuesdav.  March  H).  2013  via 
WWW. regulations. gov.  (iomments 
received  after  that  date  mav  not  be 
reviewed  by  the  NO.SH  before  the 
me(!ting.  The  NOP  strongly  jirefers 
comments  to  be  suhmittecl 
(ilectronically:  however,  written 
comments  may  also  he  submitted  by 
Tuesday.  March  10.  2013  via  mail  to  Ms. 
Michelle  Arsenault.  .Sjxiciid  A.ssistant. 
National  Organic  .Standards  Hoard. 
IkSDA-AM.S-NOP.  1400  Indejxmdence 
Ave.  .SW..  Room  2(i48-.S.  Mail  .Stoj) 
02(58.  Washington.  DC  2()2.'50-02(58. 
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Instructions  for  viowinj’  all  comments 
are  posted  at  www.rtif’iilaiioiis.f’ov  and 
IUtp://\\\\\\’.(iius.us(hi.>’ov/ 
M()SnM(U‘tinos. 

The  NOSH  has  schednled  time  for  oral 
comments  from  the  pnhlic.  and  will 
accommoilate  as  many  imlividuals  and 
organizations  as  possible  during  these 
sessions,  individuals  and  organizations 
wishing  to  make  oral  pnisentations  at 
tlu!  meeting  must  pre-regi.ster  to  recpiest 
one  time  slot  hv  visiting  http:// 
\v\\'w.(in}s.us(i(i.}’()\'/.\’()SnMi;(:tin<’s  or 
hv  calling  (202)  720-0081.  The  deadline 
to  sign  lip  for  an  oral  public  comment 
slot  is  Tuesday.  March  10,  2013.  All 
jier.sons  making  oral  presentations 
should  akso  provide  their  comments  in 
advance  through  the  written  comment 
process.  Written  submissions  may 
contain  supplemental  information  other 
than  that  presented  in  the  oral 
presentation.  Persons  submitting  written 
comments  at  the  meeting  are  asked  to 
provide  two  hard  copies. 

.X/ee/ing  Acconimodations:  The 
meeting  hotel  is  ADA  (Compliant,  and 
the  USDA  jirovides  rea.sonable 
accommodation  to  individuals  with 
disabilities  where  a])])ropriate.  If  von 
need  a  reasonable  accommodation  to 
participate  in  this  public  meeting. 
plea.se  notify  Michelle  Arsenault  at 
nu(:h(:lh:.(irsrn(iiilt@(niis.iisci(i.;^()v  or 
(202)  720-0081.  Determinations  for 
rea.sonable  accommodation  will  be 
made  on  a  case-bv-case  basis. 

Dated;  I'ehniaiy  11.  21)13. 

Kex  A.  Barnes. 

Act  ill"  Administrator.  Agricultural  Market  in" 
Senice. 

IKK  Doe.  20i;)-();t4<)2  I'ilcd  2-I4-i;i:  H:4.'>  ain| 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2009-0070] 

Agency  Information  Collection 
Activities;  0MB  Approval  Received 

AGENCY;  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action;  Notice. 

SUMMARY;  In  accordance  with  the 
Paperwork  Reduction  Act.  this  notice 
announces  the  Office  of  Management 
and  Hndgefs  approval  of  a  collection  of 
information  contained  in  the  Animal 
and  Plant  Health  Inspection  Service's 
linal  rule  regarding  the  po.ssession.  use, 
and  transfer  of  select  agents  and  toxins. 
FOR  FURTHER  INFORMATION  CONTACT;  For 
information  on  select  agents  and  toxins. 


contact  Mr.  Charles  L.  Divan.  Acting 
Director,  APHIS  Agriculture  Select 
Agent  Program,  APHIS.  47(10  River  Road 
Unit  2.  Riverdale.  MD  20737-1231: 

(301)  8.51-3300.  option  1.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  API  IKS’  Information 
(Collection  Coordinalor.  at  (301)  851- 
2008. 

SUPPLEMENTARY  INFORMATION;  On 
October  5,  2012.  we  published  in  the 
Feileral  Register  (77  FR  01050-01081. 
Docket  No.  APHIS-2000-0070)  a  final 
rule  '  that  amended  and  republished  the 
list  of  select  agents  and  toxins  that  have 
the  potential  to  pose  a  severe  threat  to 
animal  or  |)lant  health,  or  to  animal  or 
plant  products;  reorganized  the  list  of 
.select  agents  and  toxins  based  on  the 
relative  potential  of  each  .select  agent  or 
toxin  to  be  misn.sed  to  adversely  affect 
human,  plant,  or  animal  health;  and 
amended  the  regulations  in  order  to  add 
definitions  and  i;larify  language 
concerning  seenritv,  training,  biosafety, 
biocontainment,  and  inciilent  response. 

llecau.se  of  changes  made  in  the  final 
rule  in  response  to  comments  or  for 
other  reasons,  .some  of  those  ])rovi.sions 
included  information  collection 
requirements  that  differed  from  those 
originally  submitted  for  approval  to  the 
Office  of  Management  and  lludget 
(OMll)  in  conjunction  with  the 
jiroposiul  rule,  which  was  published  in 
the  Federal  Register  on  October  3.  2011 
(70  FR  01228-01244.  Docket  No. 
APHIS-2()()0-{)()7()).  OMll  requested 
that  we  combine  those  most  recent 
information  collection  reipiirements 
with  the  existing  information  collection 
requirements  as.sociated  with  the 
existing  .select  agent  regulations  at  7 
OFR  part  331  and  0  UFR  part  121. 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1095 
(44  U.S.U.  3501  (d  .seq.),  OMll  has 
apjiroved  the  information  collection 
reiiuirements  as.sociated  with  the  select 
agent  regulations  as  amended  by  our 
(Ictober  2012  final  rule  under  ()M11 
control  number  0570-0213  (expires 
November  30,  2015). 

Doni!  in  Wasliington.  DU.  tliis  1  till  day  ol 
l•'el)nla^y  201 3. 

Kevin  Shea, 

Actiiifi  Administrator.  Animal  and  Plant 
lliuilth  Inspection  Service. 

|I  K  Doc.  21)1  :i-()3.'')H4  I'itod  2-14-1:):  t):4.')  anil 
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'  'I'o  view  Itie  tinal  l  uh!.  ils  |)re(:(?(tin^  proposed 
rule,  and  lire  conuneiits  we  nicidveil.  <>o  lo  http:// 
mvw. retiiilations.^ov/it  Idackel  Detail  :I)=APIIIS- 
2()l);i-<H>7l). 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Annual  List  of  Newspapers  Used  for 
Publication  of  Legal  Notice  of 
Decisions  for  the  Rocky  Mountain 
Region;  Colorado,  Wyoming,  South 
Dakota,  Nebraska,  Kansas 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspa])ers  that  Ranger  Districts. 

Forests,  and  the  Regional  Office  of  the 
Rocky  Mountain  Region  will  use  to 
publish  notices  for  pubic  comments  on 
actions  subject  to  the  provisions  of  3(i 
UFR  ])art  215  or  218.  The  intended  effect 
of  this  action  is  to  inform  interested 
members  of  the  public  which 
newspapers  will  be  used  to  publish 
legal  notices  of  actions  subject  to  iniblic 
comment  and  decisions  subject  to 
ajijieal  under  3(i  UFR  215  or  objection 
under  30  UFR  218. 

Responsible  Officials  in  the  Rocky 
Mountain  Region  of  the  USDA  Forest 
Service  will  juiblish  notices  of 
availability  for  comment  and  notices  of 
decisions  that  mav  be  subject  to 
administrative  ajipeal  under  30  UFR 
Part  215.  These  notices  will  be 
|)ublished  in  the  legal  notice  .section  of 
the  news])a])ers  listed  in  the 
Sui)])lementary  Information  section  of 
this  notice.  As  provided  in  30  UFR 
215.5.  215.0.  and  215.7,  such  notice 
shall  constitute  legal  evidence  that  the 
agency  has  given  timelv  and 
constructive  notice  for  comment  and 
notice  of  decisions  that  may  be  subject 
to  administrative  ajijieal.  Newsjiajier 
jniblication  of  notices  of  decisions  is  in 
addition  to  direct  notice  to  tho.se  who 
have  reiiuested  notice  in  writing  and  to 
tho.se  known  to  be  interested  in  or 
affected  bv  a  specific  decision. 

Additionally.  Responsible  (Ifficials  in 
the  Rocky  Mountain  Region  of  the 
USDA  Fore.st  Service  will  publish 
notices  of  availability  for  comment  and 
notices  of  decisions  that  mav  be  subject 
to  the  objection  process  under  3()  UFR 
part  218.  These  notices  will  he 
|)ublished  in  the  legal  notice  section  of 
the  newsjiaiiers  listed  in  the 
Supplementarv  Information  .section  of 
this  notice.  As  provided  in  3(i  UFR  218.4 
and  218.0,  such  notice  shall  constitute 
legal  evidence  that  the  agency  has  given 
timely  and  constructive  notice  for 
comment  and  notice  of  decisions  that 
may  be  subject  to  the  objection  jirocess. 
Newspaper  ])ublication  of  notii:es  of 
decisions  is  in  addition  to  direct  notice 
to  those  who  have  recpie.sted  notice  in 
writing  and  to  those  known  to  be 
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interested  in  or  allected  l)v  a  si)e{:ifi(: 
decision. 

DATES:  l)s(!  of  thes(5  innvspapers  for  the 
pnrpo.se  of  publishing  legal  notices  for 
conniKMit  and  decisions  that  inav  he 
subject  to  appeal  under  38  (iFR  part  21.5 
or  subject  to  objection  under  38  (ih’R 
])art  218  shall  begin  February  15,  2013 
and  continue  until  further  notice. 

ADDRESSES:  IISDA  Forest  Service.  Rocky 
Mountain  Region;  ATTN:  Regional 
Appeals  Manager:  740  Siinins  .Street, 
(lolden.  (Colorado  804t)l. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Rnpe,  303  275-5148. 

Individuals  who  use 
teleconnnunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8330 
between  8:00  a.m.  and  8:00  j).m.. 

Fastern  .Standard  Time.  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Res])onsihle  Officials  in  the  Rockv 
Mountain  Region  of  the  IJ.SDA  Forest 
.Service  will  give  legal  notice  of 
decisions  that  may  be  subject  to  ap])eal 
under  38  OFR  part  215  or  subject  to  the 
objection  process  under  38  OFR  part  218 
in  the  following  newsj)aj)ers  which  are 
listed  by  Forest  .Service  administrative 
unit.  When;  more  than  one  news])a])er 
is  listed  for  any  unit,  the  first  newspaper 
list(;d  is  the  primary  news|)aper  which 
shall  he  u.sed  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  for 
comment  and  for  dec:isions  that  mav  be 
subject  to  administrative  apj)eal  or 
objection  process.  As  provided  in  38 
C1"R  215.15.  the  time  frame  for  appeal 
shall  be  based  on  the  date  of  publication 
of  a  notice  for  decision  in  the  primary 
newspa])er.  As  provided  in  38  (]p’R 
218.9,  the  time  frame  for  an  objection 
shall  he  based  on  the  date  of  publication 
of  a  notice  for  decision  in  the  ])rimarv 
newspaper. 

Notice  by  Regional  Forester  of 
Availability  for  (Comment  and  Decisions 

Tho  Df^nvcr  Post,  ))nhlished  daily  in 
Denv(;r.  Denver  (ionnty,  (iolorado,  for 
decisions  affecting  National  Fore.st 
.System  lands  in  the  .States  of  (Colorado, 
N(;braska,  Kansas,  .South  Dakota,  and 
eastern  Wyoming  and  for  anv  decision 
of  Region-wide  impact.  For  those 
Regional  Forester  decisions  affecting  a 
])articular  unit,  the  day  after  notice  will 
also  be  puhlish(;d  in  the  news])a])er 
s])ecific  to  that  unit. 


Arapaho  and  Roosevelt  National 
Forests  and  Favvnee  National 
(Grassland,  (Colorado 

Notice  by  Forest  Supervisor  of 
Avoilahilitv  for  (Jonunent  ond  Decisions 

Colorodoon,  published  daily  in  Fort 
(lollins,  Larimer  (ionntv.  Colorado. 

Notice  bv  District  Honyers  of 
/\v(nl(ibility  for  (Jonunent  and  Decisions 

Canyon  Lakes  Di.strict:  (Jolorndonn, 
published  daily  in  Fort  (iollins,  Larimer 
County,  (Colorado. 

Pawnee  District:  (ireeley  Tribune, 
])uhlished  daily  in  Creeley,  Weld 
County,  Colorado. 

Boulder  Di.strict:  Dcniv  (Jainera, 
published  daily  in  Boulder,  Boulder 
C.ounty,  Colorado. 

Clear  Oeek  District:  ('dear  Creek 
Conrant,  published  weekly  in  Idaho 
Springs,  Clear  Creek  County,  (Colorado. 

.Sidphur  District:  Middle  Park  Times, 
])uhli.shed  weekly  in  Cranhy,  Crand 
(ionnty.  (Colorado. 

(irand  Mesa,  Uncoinpahgre,  and 
Gunnison  National  Forests,  (Colorado 

Notice  by  Forest  Supervisor  of 
Aviulabilitv  for  Comment  and  ])f;cisions 

Crand  Junction  Daily  Sentinel, 
published  daily  in  (hand  |imction,  Me.sa 
(ionntv,  (iolorado. 

Notice  by  District  Hangers  of 
Availability  for  Comment  and  Decisions 
(hand  Valley  District:  Crand  Junction 
Daily  Sentinel,  published  daily  in  Crand 
limction,  Me.sa  (hnmty,  (Colorado. 

Paonia  Di.strict:  Delta  County 
Independent ,  published  weekly  in 
Della,  Della  (x)unty,  (Colorado. 

(hmni.son  Districts:  Cnnnison  Country 
Times,  published  weekly  in  Gunnison, 
Gunnison  C.ounty,  Colorado. 

Norwood  Di.strict;  Telinride  Daily 
Planet,  published  daily  in  Telinride. 

.San  Miguel  County.  Colorado. 

Ouray  District:  Montrose  Dcnlv  Press, 
published  daily  in  Montro.se,  Monlro.se 
(h)unty,  Colora(h). 

Pike  and  San  Isabel  National  Fore.sts 
and  Cimarron  and  Comanche  National 
(Grasslands 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and  Decisions 
Pueblo  Cbieft(nn,  published  daily  in 
Pueblo,  Pueblo  County,  (h)lorado. 

Notice  by  District  Hangers  of 
Availability  for  Comment  and  Decisions 

.San  Carlos  District:  Pueblo  Chieft<nn, 
jjiihlished  daily  in  Pueblo,  Pueblo 
County.  Colorado. 

C.omanche  Di.strict-(',arri7,o  Unit: 
Phnnsman  llendd,  published  weekly  in 
.Springfield,  Baca  (iounty.  Colorado. 


Comanche  District-Timpas  Unit: 
Tribune  Democrat,  published  daily  in 
La  Junta,  Otero  County.  (Colorado. 

Cimarron  District:  The  Elkhart  7n- 
State  News,  published  weekly  in 
lilkhart,  Morton  (iountv,  Kansas. 

South  Platte  District:  News  Press, 
]nihli.shed  weekly  in  (iastle  Rock. 
Douglas  (ioimty,  Colorado. 

Lead vi lie  Di.strict:  llendd  Democrat, 
])uhlished  we(;kly  in  L(;adville,  Lake 
County.  (Colorado. 

iSalida  District:  Tbe  Monntenn  Mail, 
])nblish(;d  daily  in  Salida,  (hiaffee 
County,  (k)lorado. 

.South  Park  Di.strict:  ['airplay  Flume, 
published  W(;ekly  in  Bailey,  Park 
County,  (Golorado. 

Pikes  Peak  District:  Tbe  Cazette, 
j)uhli.shed  daily  in  (Colorado  Sj)rings.  El 
Paso  County.  Colorado. 

Rio  (Grande  National  Forest,  (Golorado 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and  Decisions 

Valley  Courier,  i)ublished  daily  in 
Alamosa.  Alamosa  (Gounty,  Colorado. 

Notice  by  District  Hangers  of 
Availability  for  Comment  and  Decisions 

\'(dley  Courier,  published  daily  in 
Alamosa,  Alamosa  C.ountv.  (Golorado. 

Routt  National  Forest,  (Golorado 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and  Decisions 

Laramie  Daily  Hoomerang,  j)nhli.shed 
daily  in  Laramie.  Albany  (Gounty, 
Wyoming. 

Notice  by  Di.strict  Hangers  of 
Availability  for  Comment  and  Decisions 

San  Juan  National  Forest.  (Golorado 

Notice  bv  Forest  Supervisor  of 
Avcnlabilitv  for  Comment  and  Decisions 

Durango  Herald,  published  daily  in 
Durango,  La  Plata  (Gonnty,  Colorado. 

Notice  by  District  Hangers  of 
Avcnlabilitv  for  Comment  and  Decisions 

Durango  Herald,  puhllshed  daily  in 
Durango,  La  Plata  (Gonnty.  (Golorado. 

White  River  National  Forest,  (Golorado 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and  Decisions 

Tbe  Clenwood  Sj)rings  Post 
Independent,  ])ul)li.shed  daily  in 
(Glenwood  .Springs,  (Garfi(;ld  (Gountv. 
(Golorado. 

Notice  by  District  Hangers  of 
Ay(nlability  for  Comment  and  Decisions 

Aspen-Sopris  Di.strict:  As})en  Times, 
])ublished  daily  in  A.s})en,  Pitkin 
(Gountv.  Colorado. 
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lllaiico  District;  Ih'n  Blanco  Herald 
Times,  published  weekly  in  Meeker.  Rio 
Hlanco  (ioiinty.  (Colorado. 

Dillon  District;  Sunnnil  Dcnlv. 
published  daily  in  Fris(;o.  .Snininit 
County.  Colorado. 

Kaghi-Holy  (iross  Dislri(;t:  V(dl  H(nl\’, 
publisbeil  daily  in  Vail.  ICagh;  ('.ounty. 
(Colorado. 

Rifle  Distri(;t:  Cili/.en  Tele}>r(nn, 
])ul)lisbed  wecikly  in  Rilb;,  Carlleld 
County,  (iolorado. 

Nebraska  National  Fcjrest,  Nebraska 
and  Soufb  Dakota 

Notice  l)v  Fon^st  Supervisor  of 
Availahilitv  for  (ionuaent  and  Decisions 

The  Rapid  (iitv  Jonrmd.  ])ublisbed 
daily  in  Rapid  City.  Pennington  (iounty. 
.South  Dakota. 

Notice  hv  District  /lungers’  of 
Avcdlabilitv  for  Connnent  and  Decisions 

Hessey  Distri(;t/('.harles  H.  Hessey  Tree 
Nursery:  The  Noilh  Platte  Telegraph. 
])ul)lished  daily  in  North  Platte.  Lin(;oln 
Count V.  Nebraska. 

Pine  Ridgi;  Distri(;t:  The  Rapid  (iitv 
Jourmd.  published  daily  in  Rapid  City. 
P(!nnington  (iountv.  .South  Dakota. 

.Samuel  R.  McKelvie  National  Fonist; 
'i'he  North  Phdte  Telegraph,  published 
daily  iu  North  Platte;.  Lin(;oln  (iouiitv. 
Nebraska. 


Pennington  County.  South  Dakota. 

Fort  Pierre  National  Crassland;  The 
(iafjitcd  lonrmd.  puhlish(;d  Monday 
through  Friday  in  Pierre.  Hughes 
(iouuty.  .South  Dakota. 

Black  Hills  National  Forest,  South 
Dakota  and  Hiastern  Wyoming 

Notice  hy  Forest  Supervisor  of 
Availahilitv  for  Connnent  and  Decisions 

The  Rapid  City  Journal,  published 
daily  in  Rapid  City,  Pennington  Countv. 
.South  Dakota. 

Notice  hv  District  Rangers  of 
Availahilitv  for  Connnent  and  Decisions 

The  Rapid  City  Journal.  puhlish(;d 
daily  in  Rapid  (iity.  Pennington  (’.ounty. 
.South  Dakota. 

Bighorn  National  Forest,  Wyoming 

Notice  hv  Forest  Supervisor  of 
Availability  for  Connnent  and  Decisions 

Casper  Star-Tribune,  published  daily 
in  (ias|)er.  Natrona  Countv,  Wyoming. 

Notice  by  District  Rangers  of 
AvailabiUtv  for  Connnent  and  Decisions 

Casper  Star-Tribune,  published  daily 
in  Ciasjjer.  Natrona  (iounty.  \Vvonnng. 


Medi(;ine  Bow-Routt  National  Forests 
and  Thunder  Basin  National  Cra.ssland, 
(Colorado  and  Wyoming 

Notice  bv  Forest  Sn})ervisor  of 
Av(nlcd)ility  for  Connnent  and  Decisions 

Dtrainie  Dailv  Rooiuerang,  published 
daily  in  Laramie;.  Albany  Ce)unty. 
\Vve)ming. 

Notice  by  District  Rangers  of 
Av(dl(d)ilitv  for  Connnent  and  Decisions 

Lanunie;  Distrie;t:  Laramie  D(dly 
Rooiuerang.  pnblisheel  elaily  in  Lanimie;. 
Alhitny  Ceenntv,  \Vve)ming. 

Deenglas  Distrie;!:  Casper  Star-Tribane. 
puhlishe;el  elaily  in  (iasper,  Natre)na 
C^emuty,  Wyeeming. 

Brush  Cre;e;k-Hayele;n  Distrie;t:  Rawlins 
Dailv  Times.  ])ublishe;d  elaily  in 
Rawlins,  Ceirheni  Ce)unty.  Wyenning. 

Hahns  Pe;ak-Be;ars  Fiirs  Distrie;t: 
Steamboat  Pilot,  pnblisheel  we;e;kly  in 
.Ste;innhe)at  .S])rings,  Re)utt  (ie)unty. 
(ie)le)raele). 

Yampa  Distrie;t:  Stiuimboat  Pilot. 
pnblisheel  we;e;kly  in  .Ste;ambe)at  .Springs. 
Re)utt  (ie)unty.  Ce)le)riiele). 

Peirks  Distrie:t:  Jackson  Coantv  Star. 
pul)lishe;ei  we;e;kly  in  Widelen.  |ae;kse)n 
Ce)unty,  (ieeleeniele). 

Shoshone  National  Forest,  Wyoming 

Notice  bv  l•'orest  Sniiervisor  of 
Availability  for  Comment  and  Decisions 

Codv  Fnterprise.  ])ublishe;el  twie;e; 
w(;e;kly  in  (ie)ely,  Piirk  (ie)unty,  Wyeaning. 

Notice  bv  District  Rangers  of 
AvailabiUtv  for  Comment  and  Decisions 

Clarks  k'ork  Distrie;t;  Powell  Tribune. 
])ubli.she;el  twie;e;  weekly  in  Pe)we;ll,  Park 
County,  \Vye)niing. 

Wapiti  and  Greeybull  Distrie;t.s;  Codv 
Enterprise,  puhlisheel  twi(;e;  weekly  in 
Ce)ely,  Park  (iounty,  Wyoming. 

Winel  River  Distri(;t;  The  Dubois 
I'Tontier.  ])ublishe;el  we;e;kly  in  Dubeeis. 
Fre;me)nt  (iounty,  Wye)ining. 

Wa.shakie  Distri(;t;  Lander  Journal. 
])uhli.she;el  twie;e;  we;e;kly  in  Limele;r, 
Fre;me)nt  (iounty.  Wyeeining. 

I)ale!el:  l-ehniai  v  11. 201  ;5. 

I)anic;l  |.  (iretn. 

Regional  Fon'sler.  Rockv  Monniain  Region. 
|1K  Doc.  2eil Filed  2-14-i;t;  11:4.'’)  am| 
BILLING  CODE  3410-11-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

[Docket  No.  130131092-3092-01] 

XRIN  0691-XC011 

BE-605:  Quarterly  Survey  of  Foreign 
Direct  Investment  in  the  United 
States — Transactions  of  U.S.  Affiliate 
With  Foreign  Parent 

agency;  Bureau  e)f  Eeieiimmie;  Analysis, 
Ce)mme;re;e. 

ACTION:  Ne)tie:e  eif  repeirling 
re;eiuire;nu;nts. 

SUMMARY:  By  this  Ne)tie:e.  the  Bureau  eif 
Fe:onomie:  Analysis  is  informing  the 
public  that  it  is  (:ondiu:ting  the 
mandatory  survey  titled  BH-()()5, 
Quart(;rly  .Survey  of  Foreign  Direct 
Investment  in  the  United  .State.s — 
Tran.sactions  of  II..S.  Affiliate  with 
Foreign  Parent.  This  survey  is 
authoriz(;d  by  the  International 
Iny(;.stnu;nt  and  Trade  in  .Siirvices 
.Survey  Act. 

SUPPLEMENTARY  INFORMATION:  I’lns 
Notice  constitutes  l(;gal  notification  to 
all  United  .States  persons  (defined 
h(;low)  who  met;!  the  reporting 
re(iuirem(;nts  s(;t  forth  in  this  Notice  that 
they  must  res])ond  to,  and  com])ly  with, 
tin;  surveys.  Ri;ports  are  dm;  80  days 
aft(;r  the  c:los(;  of  (;ach  calendar  or  fi.scal 
(juart(;r  end:  4.5  days  if  tin;  report  is  for 
the  final  (]uarter  of  the  financial 
r(;porting  year.  The  BE-()05  survey 
forms  and  instructions  are  available  on 
the  BEA  Web  site  at  http:// 
www.bea.gov/ 

intermit  ionallindex.htmlt  surveys. 

Deiinitions 

(a)  United  States,  when  used  in  a 
geographic  sense,  means  the  50  .States, 
the  District  of  Cohnnhia,  the 
(k)imnonwealth  of  Puerto  Rico,  and  all 
territories  and  ])os.sessions  of  the  United 
.States. 

(h)  Foreign  when  used  in  a  g(;ogra))hic 
.sense,  means  that  which  is  situated 
outside  the  Unit(;d  .States  or  which 
h(;longs  to  or  is  characteri.stic  of  a 
country  other  than  the  United  .States. 

(c)  Person  nu;ans  any  individual, 
branch,  partnershi]),  associated  group, 
association,  estate,  trust,  corporation,  or 
oth(;r  organization  (whether  or  not 
organiz(;d  und(;r  tin;  laws  of  any  .State), 
and  any  government  (including  a 
for(;ign  government,  the  United  .States 
(iovernm(;nt.  a  .State  or  local 
government,  and  any  agenc;y. 
corporation,  financial  institution,  or 
other  entity  or  instrumentality  thereof, 
including  a  government-sponsored 
agency). 


Fall  River  and  Wall  Districts.  Buffalo 
(iap  National  (irassland:  'I'he  Rajiid  Citv 
Journal.  ]mblish(;d  daily  in  Ra|)id  (iity. 


Federal  Register /  Vol.  78,  No.  32 /Friday,  February  15,  2013 /Notices 


11141 


(d)  ]hisint;ss  means  any 

organizatit)!!,  association,  branch,  or 
venture  tliat  exists  for  ])rofit  making 
l)nri)oses  or  to  otherwi.se  secure 
economic  advantage,  ami  anv 
o\vnersln|)  of  any  nxil  estat(!. 

Who  Must  Report 

(a)  The  (piarUn  ly  Form  15F-(i().5  is 
rcupiired  from  each  ll.S.  business 
enter])rise  in  whicli  a  fonngn  enlitv  has 
a  direct  aml/or  indirect  ownership 
inter(;st  of  10  ])ercent  or  more  of  the 
voting  stock  or  an  erjnivalent  interest  if 
an  nnincorporat(!d  hnsimiss  and  that 
imuMs  the  additional  conditions  detailed 
in  F'orin  nE-0()5. 

(h)  Entities  recjuired  to  report  will  be 
contacted  individually  bv  the  Bureau  of 
Economic  Analysis  (BEA).  Entities  not 
c:ontacted  by  BEA  have  no  reporting 
responsibilities. 

11770/  To  Ro{)ort:T\m  snrvev  collects 
information  on  transactions  between 
parent  companies  and  their  affiliates 
and  on  direct  investment  positions 
(stocks). 

How  To  Hopoii:  Reports  can  he  filed 
using  BEA’s  electronic  I'eporting  system 
at  hit p:/ /www .1)0(1  .<^ov/ofilo.  Cojjies  of 
the  survey  forms  and  instructions, 
which  contain  com])lete  information  on 
re])orting  procedures  and  definitions, 
may  be;  obtained  at  the  BEA  Web  site 
given  above.  Form  BE-(i().5  impiiries  can 
h(!  made  by  phone  to  (202)  000-5577  or 
by  sending  an  email  to  ho(i()5@l)oa.<>ov. 

Whan  To  Uoport:  Re])ort.s  are  due  to 
BI’iA  30  days  after  the  close  of  each 
calendar  or  fiscal  (]narter:  45  (lavs  if  the 
report  is  for  the  final  (piarter  of  the 
financial  rei7orting  year. 

Poporwoi'k  Bodiiction  Act  Notice:  Th\fi 
data  collection  has  been  aj)j)roved  by 
the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Papei’work  Reduction  Act  and  a.ssigned 
control  number  0008-0009.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  nxiuired  to  respond  to,  a 
collection  of  information  nnle.ss  it 
displays  a  valid  control  mnnher 
assigned  by  OMB.  Public  rei)orting 
burden  for  these  collections  of 
information  are  estimated  to  average  1 
hour  per  response.  Send  comments 
regarding  this  burden  estimate  to 
Director,  Bureau  of  Economic  Analysis 
(BE-1).  ll.S.  ne])ai'tment  of  Oommerce. 
Washington,  DC  20230:  and  to  the 
Office;  of  Manag(;im;nt  and  Budget, 
Pa])ei'work  Recluctious  Project  0008- 
0009.  Washington.  DC  20503. 

Aulhorily:  22  II.S.C.  ;tl()l-:tl08. 

I.  Sloven  I.aii(h;fol(l, 

Director,  liiiivaii  of  Economic  Anoivsis. 

IKK  Doc.  2()i:!-0:i(il  1  Filed  2-14-1:!;  f!:4,'i  iim| 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

[Docket  No.  130103005-3005-01] 

XRIN  0691-XC002 

BE-577:  Quarterly  Survey  of  U.S. 

Direct  Investment  Abroad —  Direct 
Transactions  of  U.S.  Reporter  With 
Foreign  Affiliate 

AGENCY:  Bureau  of  Economic  Analysis. 
Connm;rce. 

ACTION:  Notice  of  reporting 
re(|iiirements. 

SUMMARY:  By  this  Notice,  the  Bureau  of 
Economic  Analysis,  Departimait  of 
Commerce,  is  informing  the  public  that 
it  is  conducting  the  mandatory  surveys 
titled  BE-577.  Quarterly  Survey  of  U.S. 
Direct  lnv(;stment  Abroad — Direct 
Transactions  of  U.S.  Rejjorter  with 
Foreign  Affiliate.  This  snrvev  is 
authorized  by  the  International 
lnv(;.stment  and  Trade  in  Services 
Snrv(;y  Act. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  constitutes  legal  notification  to 
all  United  Slat(;s  p(;r.son.s  (defined 
below)  who  meet  the  r(;porling 
r(;(iuirement.s  set  forth  in  this  Notice  that 
they  mu.st  r(;spond  to,  and  comply  with, 
ihe  surveys.  Riiports  are  due  30  days 
after  the  close  of  (;ach  calendar  or  fiscal 
(juartc;)'  end:  45  davs  if  the  re])ort  is  for 
the  final  (piarter  of  the  financial 
re])()rting  y(;ar.  'I’lie  BE-577  survey 
forms  and  instructions  are  available  on 
the  BEA  W(;b  site  at  www.l)c(i.}>ov/ 
international  I  index. lit  inUsim'cvs. 

Definitions 

(a)  United  States,  when  u.sed  in  a 
geographic  sense,  means  the  50  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Piuirto  Rico,  and  all 
territories  and  po.sse.ssions  of  the  United 
Stat(;s. 

(b)  Foreign  when  us(;(l  in  a  geograjihic 
.s(;nse.  nu;ans  that  which  is  situat(;(l 
outside  the  United  .States  or  which 
Ixilongs  to  or  is  characteristic  of  a 
country  other  than  the  United  States. 

(c)  Person  nuians  any  individual, 
branch,  partnership,  as.sociated  group, 
association,  estate,  trust,  corporation,  or 
other  organization  (wheth(;r  or  not 
organized  under  the  laws  of  any  .State), 
and  anv  gov(;rnment  (including  a 
foreign  government,  the  United  .States 
Covernment,  a  .State  or  local 
gov(;rnment,  and  any  agency, 
corjioration.  financial  institution,  or 
other  entity  or  instrumentality  thereof, 
including  a  government-sjKmsored 
ag(;ncy). 

(d)  Business  enterprise  nuians  any 
organization,  as.sociation,  branch,  or 


ventun;  that  (ixists  for  ])rofit  making 
pnr])().se.s  or  to  otherwi.se  secure 
economic  advantage,  and  any 
ownership  of  any  real  (istate. 

Who  Must  R(!porl 

(a)  The  (piarterly  F’orm  BE-577  is 
rerpured  from  each  U..S.  person  that  has 
a  dinict  and/or  indirect  ownershiji 
intere.st  of  at  hiast  10  |)erc(;nt  of  the 
voting  stock  in  an  incoi  jioratrid  foreign 
business  (!nt(;rprise  or  an  (irpiivalent 
int(;rest  in  an  uninc()rporat(;(l  foreign 
business  enterprise  and  that  nuiets  the 
additional  conditions  detailed  in  Form 
BE-577. 

(b)  Entiti(;s  rerjuired  to  report  will  hi; 
(:onta(:t(;(l  individually  by  the  Bureau  of 
Economic  Analysis  (BEA).  Entiti(;s  not 
contacted  by  BEA  have  no  reporting 
res])()nsibilities. 

1177(7/  To  Bepoi1:The.  surv(;y  c()ll{;cts 
information  on  tran.sactions  h(;tw(;(;n 
paient  comjianies  and  their  af(iliat(;s 
and  on  direct  inv(;.stnu;nt  positions 
(stocks). 

How  To  Report :  Re])oi1s  can  be  fil(;(l 
using  BEA's  electronic  i(;]7orfing  svstem 
iit  www.hea.gov/efiie.  Uopi(;s  of  the 
sui’V(;y  foi'ins  and  instructions,  which 
contain  comj)l(;t(;  information  on 
i(;p()rting  proc(;(liir(;s  and  definitions, 
may  be  ol)tain(;(l  at  the  BEA  W(;l)  site 
given  ab()V(;.  Form  BE-577  in(piiri(;.s  can 
b(;  madi;  hv  ])h()n(;  to  (202)  (i()()-5557  or 
by  sending  an  eimnl  to  he577@l)ea.gov. 

When  To  Report:  Reports  are  diu;  to 
BEA  30  days  after  the  close  of  each 
calendar  or  fiscal  (punter:  45  davs  if  the 
report  is  for  the  final  (piarter  of  the 
financial  reporting  y(;ai'. 

Paperwork  Redaction  Act  Notice:  This 
data  collection  has  h(;(;n  appioved  by 
tin;  Office  of  Managem(;nt  and  Budget 
(OMB)  in  accordance  with  the 
Bapei  work  Reduction  Act  and  assigned 
control  mnnher  0008-0004.  An  agency 
may  not  conduct  or  sponsor,  and  a 
p(;rs()n  is  not  rerpiiri;!!  to  r(;spon(l  to,  a 
coll(;(:ti()n  of  information  unless  it 
displays  a  valid  control  numb(;r 
a.ssigned  by  OMB.  Bublic  r(;porting 
burden  for  th(;.se  c()ll(;(:ti()ns  of 
infoi'ination  are  estimated  to  average  1 
hour  ])(;r  response.  .Send  comments 
i'(;gar(ling  this  burden  (.‘stimate  to 
Dir(;ctor,  Biiieau  of  Economic  Analv’sis 
(BE-1),  U..S.  D(;i)artment  of  Uonnn(;rce. 
Washington  DU  20230:  and  to  the  Office 
of  Management  and  Bu(lg(;t,  Bajierwork 
R(;(lucti()ns  Project  0008-0004, 
Washington  DU  20503. 

Aiilhority:  2211. .S.D.  :!1()1-:51()8. 

J.  St(;v(;ii  l.aiuli;fi;l(l. 

Director.  Ihireau  oj  Economic  Aiuilvsis. 

|FR  Ooc.  2(U:!-():i(i()7  Filod  2-14-1:!;  8;4.")  am| 
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DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

The  National  Advisory  Council  on 
Innovation  and  Entrepreneurship 
Meeting  of  the  National  Advisory 
Council  on  Innovation  and 
Entrepreneurship 

AGENCY:  U..S.  Deparlmeiit  el  (lommerce. 
ACTION:  Notice  of  an  Open  Meeting 
('.ancellalion. 

SUMMARY:  The  National  Advi.sory 
(anincil  on  Inin)vation  and 
Fntre])reneurshij)  (NACilE)  has  cancelled 
its  open  meeting,  originally  j)lanned  for 
Tuesday,  Fehrnary  It).  2013.  The 
meeting,  which  was  to  he  the  (piarterly 
meeting  of  NACIE.  will  not  he  held  this 
(juarter.  We  expect  the  next  (piarterly 
meeting  to  he  held  later  this  year.  Please 
visit  the  Weh  site  of  the  Economic 
Development  Administration 
(n  n  iv.ef/n.goi')  to  see  documents  related 
to  previous  NACIE  meetings  and 
activities  and  notices  ahont  future 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT:  Nish 
Acharya.  Office  of  Innovation  and 
Entrepreneurshi]),  Room  70(K)7K.  1401 
Constitution  Avenue.  Washington  DC 
20230;  telephone:  202-4«2-40()«. 

Dated:  F’chniarv  (>.  2013. 

Nish  Acharya 

l)irt;rl()r.  oj  Innovaiinn  (r 

l•Jnll■(!|)I^(‘n(nlrsl^i|).  I’.S.  Daparlnumt  of 
(Atmmorro. 

ll-'K  Doe.  2{n.l-(l312^  Filed  2-14-13:  H:4,3  iim| 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Connor  Hayden  Kraegel,  19917 
Spurrier  Avenue,  Poolesville,  MD 
20837;  Order  Denying  Export 
Privileges 

On  August  24,  2011.  in  the  II. S. 
District  Court,  Di.strict  of  Maryland. 
Connor  Hayden  Kraegel  (“Kraegel")  was 
convicted  of  violating  Section  38  of  the 
Arms  Export  Control  Act  (22  IJ.S.C. 

2778  (2000  K  .Snpp.  IV  201 1)))  (“AECA”). 
.Sjiecifically.  Kraegel  was  convicted  of 
knowingly  and  willfully  exporting  from 
the  United  .States  a  set  of  AN/AV.S-0 
night  vision  goggles,  which  is 
designated  as  a  defense  article  on  the 
United  .States  Munitions  List,  without 
having  first  obtained  from  the 
De|)artment  of  .State  a  license  for  such 
export.  Kraegel  was  sentenced  to  eight 
months  of  prison,  to  run  concurrent 
with  the  sentence  imjiosed  in  the 


United  .States  District  Court  for  the 
Di.strict  of  Montana,  Case  10-27-1311- 
.SWM.  Kraegel  was  entitled  to  credit  for 
time  served  and  was  released  from 
prison  on  April  2.  2012.  Kracigel  is  also 
listed  on  the  U..S.  Departnuait  of  .State 
Dciharred  l.ist. 

.Section  700.2.5  of  the  Export 
Administration  Kcsgnlations  (“liAR”  or 
“R(!gnlations”) '  provichis,  in  |)ertinent 
])art.  that  “|t|he  Dinuitor  of  the  Cffice  of 
Exporter  .Services,  in  consultation  with 
the  Dir(H:tor  of  the  Office  of  Ex|)ort 
Eidorcement,  may  deny  the  (ixport 
privileges  of  any  ])erson  who  has  hecai 
convicted  of  a  violation  of  the  Export 
Administration  Act  (“EAA”),  the  EAR, 
or  any  order,  license  or  authorization 
issiuul  thereunder;  any  regulation, 
license,  or  order  i.ssned  under  the 
International  Emergency  Ectmomic 
l\)W(!rs  Act  (50  U.S.C.  1701-1  ZOO):  18 
U.S.C.  793,  75)4  or  75)8;  .s(;ction  4(b)  of 
the  Internal  .Security  Act  of  15)50  (50 
U..S.C.  783(1))),  or  section  38  of  the  Arms 
Exj)ort  Control  Act  (22  U..S.C.  2778).”  15 
CP’R  700.25(a):  see  also  .Section  11(h)  of 
the  EAA,  50  U..S.C.  app.  §  2410(h).  'I’he 
denial  of  export  ])rivilege.s  under  this 
provision  mav  he  for  a  period  of  up  to 
10  vears  from  the  date  of  the  conviction. 
15  CFR  700.25(d):  see  also  50  U.S.C. 
app.  2410(h).  In  addition,  .Section 
750.8  of  the  Regulations  states  that  the 
llnreau  of  Industry  and  .Security’s  Office 
of  Ex])orter  .Services  mav  revoke  anv 
Bnrean  of  Industry  and  .Security  (“I5I.S”) 
licenses  iirevionsly  i.ssned  in  which  the 
])erson  had  an  interest  in  at  the  time  of 
his  conviction. 

I  have  received  notice  of  Kraegel's 
conviction  for  violating  the  AECA.  and 
have  ])rovided  notice  and  an 
opj)ortunity  for  Kraegel  to  make  a 
written  snhmission  to  Bl.S,  as  provided 
in  .Section  700.25  of  the  Regulations.  I 
have  received  a  snhmission  from 
Kraegel.  Based  uj)on  my  review  and 
consultations  with  BIS’s  Office  of 
Ex])ort  Enforcement,  including  its 
Director,  and  the  facts  available  to  Bl.S, 

1  have  decided  to  deny  Kraegel’s  export 
privileges  under  the  Regulations  for  a 
period  of  10  years  from  the  date  of 
Kraegel’s  conviction.  1  have  also 
decided  to  revoke  all  licen.ses  issued 


'  The;  Kt!<>ulali()ns  ant  ciimtiillv  codiliitd  in  Ilut 
Coda  1)1  Intditral  Kof^ulaliotis  at  l.S  CFK  parls  730- 
774  (2012).  Tlic  Ka^iilalions  i.s.suad  pursuaiil  to  Ilia 
I'.’xporl  .Adiiiinistialion  Act  (.SO  U..S.(;.  app.  5?5}2401- 
2420  (2000))  C  IIAA").  .Silica  Aiijiusl  21. 2001.  Ilia 
I'iAA  lias  liaaii  in  lapsa  and  Ilia  I’rasidanl.  Ilirmi^li 
l-ixacniiva  Ordar  13222  ol  Anf;nsl  17.  2001  (3  Cl  K 
2001  Comp.  783  (2002)).  wliicli  has  haan  axtandad 
liy  snccassiva  I’rasidaiilial  Noticas.  ilia  most  nicaiil 
haiii”  that  ol  An};nst  l.S.  2012  (77  I  K  40li>)<l  (Angn.sl 
Hi.  2012)).  has  conlinnad  lha  Raanlalions  in  altacl 
iindartha  Inlai  nalional  Ihiiargancv  licononiic 
I’owors  Act  (.50  U.S.C.  1701 .  cl  scq.  (2000  Snpp. 

IV  2010)). 


liiirsnant  to  the  Act  or  Regulations  in 
which  Kraegel  had  an  interest  at  the 
time  of  his  conviction. 

/\ccordingly,  it  is  herehy  ovdoivd. 

I.  Until  August  24,  2021,  Connor 
Hayden  Kraegel.  with  a  last  known 
address  at:  15)5)17  .Spurrier  Avenue, 
Poolesville.  MD  20837.  and  when  acting 
for  or  on  behalf  of  Kraegel,  his 
re])resentatives,  assigns,  agents  or 
em])loyee.s  (the  “Denied  Person”),  may 
not.  directly  or  indirectly,  jiarticijiate  in 
any  way  in  any  tran.saction  involving 
any  commodity,  .software  or  technologv 
(hereinafter  collectively  referred  to  as 
“item”)  ex])orted  or  to  he  exported  from 
the  United  .States  that  is  subject  to  the 
Regulations,  including,  hut  not  limited 
to: 

A.  Aj)j)lying  for,  obtaining,  or  using 
any  license,  Licen.se  Exce])tion.  or 
exjiort  control  doenment: 

13.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disjHising  of.  forwarding, 
transporting,  financing,  or  otherwise 
.servicing  in  any  way,  any  tran.saction 
involving  any  item  ex])orted  or  to  he 
exported  from  the  United  .States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  he  exported  from  the  United  .States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

II.  No  person  may.  directlv  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reex])ort  to  or  on  behalf 
of  the  Denied  Person  any  item  subject  to 
the  Regulations: 

B.  Take  any  action  that  facilitates  the 
accpiisition  or  attemi)ted  ac(iiiisition  by 
the  Denied  Person  of  the  ownershij), 
])o.s.se.ssion.  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  ex]jorted  from  the  United 
.States,  including  financing  or  other 
sn])])ort  activities  related  to  a 
tran.saction  whereby  the  Denied  Person 
acejuires  or  attem])ts  to  acejuire  such 
ownership,  possession  or  control; 

C.  3'ake  any  action  to  accpiire  from  or 
to  facilitate  the  accpiisition  or  attemj)ted 
acipiisition  from  the  Denied  Person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
.States; 

D.  Obtain  from  the  Denied  Person  in 
the  United  .States  any  item  subject  to  the 
Regulations  with  knowledge  or  rea.son 
to  know  that  the  item  will  he,  or  is 
intended  to  he,  ex])orted  from  the 
United  States:  or 

E.  Engage  in  any  transaction  to  .service 
any  item  subject  to  the  Regulations  that 
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has  been  or  will  be  ex])()rte(l  from  the 
United  States  and  wbicb  is  owned, 
])ossessed  or  controlled  by  the  Denied 
Person,  or  service  any  itcan,  of  whatever 
origin,  that  is  owned.  ])osse.ssed  or 
controlled  bv  the  Denied  Person  if  such 
.service  involves  tlu;  use  of  any  item 
snbj(!ct  to  the  Kegnlations  that  has  been 
or  will  be  (sxported  from  tin;  United 
States.  For  pnrj)oses  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
te.sting. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  7r)(i.23 
of  the  Kegnlations,  any  other  person, 
firm,  corimration.  or  business 
organization  related  to  Kraegel  by 
affiliation,  ownersbij),  control  or 
])osition  of  resj)onsil)ility  in  the  conduct 
of  trade;  or  relat(;d  services  may  also  be; 
snl)jee;t  te)  the  pre)visie)ns  e)f  this  Oreler  if 
nee:e;ssiirv  te;  j)re;vent  evasion  of  the 
Oreler. 

IV.  'I’bis  Oreler  eloe:s  ne)t  prohibit  ciny 
e;xport,  re;e;xport.  e)r  eetber  transae:tiem 
snl)je;e:t  te;  the  Re;gidatie)ns  wbe;re;  the 
e)nly  items  involveel  that  are;  snbje;e:t  te; 
the  Re;gnbitie)ns  are;  the  fe)re;ign- 
pre)elne:e;el  elire;e:t  pre)elne:t  e)f  U.S.-e)rigin 
te;e;bne)le)gy. 

V.  'I’bis  Oreler  is  e;ife;e:tive;  imme;eliale;lv 
cinel  shall  remain  in  e;ffe;e:t  until  August 
24,  2021. 

VI.  In  ae:e:e)relane;e;  with  Part  7.50  e)f  the 
Re;gnlatie)ns,  Krae;ge;l  mav  file;  an  ap]K;al 
e)f  this  Orele;r  with  the  Unele;r  Se;e:re;t;iry 
e)f  Ue)nnne;re:e;  fe)r  Inelnstrv  anel  Se;e:nrity. 
'I’be;  ai)])e;al  must  be;  fileel  within  45  elays 
fre)m  the;  elate  e)f  this  Orele;r  anel  must 
e:e)m])ly  with  the  provisions  e)f  Part  750 
e)f  the  Re;gnlatie)ns. 

VII.  A  e:opy  of  this  Oreler  shall  be 
ele;livere;el  to  the  Krat;gel.  This  Oreler 
shall  be;  piiblisbeel  in  the  F(;deral 
Register. 

lssiie;el  this  8lh  elay  eef  Fe;l)reiarv.  2013. 
He;rnarel  Krit7.e;r, 

Director.  Office  of  Exporter  Services  . 

IKK  Hoc.  2013-03547  Filod  2-14-13:  «:45  am| 
BILLING  CODE  P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Transportation  and  Related  Equipment 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

rbe;  Transpeirtatiem  anel  Relateel 
lupiipment  're;e:bnie;al  Aelvi.sory 
Committee;  will  me;e;t  em 

Mare;b  7,  2013,  9:30  a.in.,  in  the 
lle;rbe;rt  C.  lloeiver  Bnileling.  Reienn 
0087B.  14tb  Stre;e;t  between  (^emstitntion 
8:  Pe;nnsylvania  Ave;nne;s  N\V. 
Wasbingtem,  DC.  The;  Committee; 


aelvise;s  the  Offie:e;  eif  the  Assistant 
.Se;e;re;tarv  feir  Expeirt  Aebninistratiem 
with  re;spe;e:t  tei  te;e;bnie:al  eine;stie)ns  that 
affe;e:t  the;  le;ve;l  eif  e;x])e)rt  eiontreils 
a])])lie;al)le;  te;  transpeirtatiem  anel  re;late;el 
eejiiiinnent  eir  le;e;bne)le)gv. 

Agenda 

Public  Session 

1.  \Ve;le:e)me;  anel  Intreiebieitiems. 

2.  Status  re;])e)rts  by  weirking  grenip 
e:bairs. 

3.  Pnblie;  eiennments  anel  Preipeisals. 
Closed  Session 

4.  Di.se:ussion  of  matters  ele;te;rmine;el  to 
be;  e;xe;mpt  from  the  |)re)visions  relating 
to  piiblie:  meetings  fonnel  in  5  U.S.C. 
iip]).  2  §§  10(a)(1)  anel  10(a)(3). 

The  eipen  see.ssiem  will  be;  ae;e;ossible 
via  te;le;e;e)nfe;re;ne;e;  tei  20  ])artie:ipants  on 
a  fir.st  eioine,  first  serve;  basis.  'I’o  join  the 
e:e)nfe;re;ne;e;.  submit  ine|uirie;s  te;  Ms. 
Yvette;  .Springer  at 

yvette.Sprin<>ei-@l)is.doc.eov  iiei  biter 
tbcin  February  28,  2013. 

A  limiteel  number  of  seats  will  be; 
available;  eluring  the  |)nblie:  sessiem  eif 
the  me;e;ting.  Re;se;rvatie)ns  eire  neit 
ae;e:e;])te;el.  Te;  the;  e;xte;nt  time;  ])e;rmits, 
members  eif  the  ])nl)lie;  m;iv  ])re;se;nt  emil 
state;me;nts  te;  the  Ce)mmitte;e;.  The  |)iil)lie; 
may  submit  written  stateanents  at  any 
time;  l)i;fe)re;  eir  after  the;  me;e;ting. 
lle)we;ve;r,  te;  fae:ilitate;  elistribntiem  eif 
])nblie:  presentatiein  materials  tei 
Ce)mmitte;e;  membeirs,  the  Ceimmittee; 
sngge;sts  that  pre;se;nte;rs  feirwarel  the 
jniblic  prese;nlation  materials  jirieir  tei 
the  meeiting  to  Ms.  .Springer  via  email. 

The  Assistant  .Se;e:re;tary  feir 
Aelministration,  with  the  e;e)ne;nrre;ne:e;  of 
the  ele;le;gate;  eif  the  Ceneral  Conn.sel, 
formally  determined  on  Oe:teibe;r  19, 
2012,  jinrsnant  tei  .Se;e;tiein  10(el)  eif  the 
Feeleiral  Aelvi.sory  Ceimmittee;  Ae:t,  as 
ame;nele;el  (5  U..S.C.  ajip.  2  (^(10)(el)).  that 
the  portion  of  the  mee;ting  ele;aling  with 
pre;-ele;e:isional  e;bange;.s  to  the  Ceimme;re:e; 
Ceintreil  List  anel  U..S.  expeirt  e;emtreil 
]ieilie:ie;s  .shall  be;  e;xe;m])t  freim  the 
]ireivisieins  relating  tei  pnblie;  meietings 
feiunel  in  5  U..S.C.  app.  2  10(a)(1)  anel 

10(a)(3).  'I’be;  remaining  ]ieirtieins  eif  the 
meeiting  will  be;  ei|ie;n  tei  the  pnblie;. 

Feir  ineire;  infeirmatiein,  e:all  Yvette 
.S]iringe;r  at  (202)  482-2813. 

l)ale;el:  l-eliriiarv  11. 2(113. 

Yveitle;  Springor, 

Oonimiltee  Liaison  Officer. 

|FR  Doc.  2(li:i-(l3(il7  Fil(!(l  2-14-13;  8:45  iim| 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-570-900] 

Diamond  Sawblades  and  Parts  Thereof 
From  the  People’s  Republic  of  China: 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  2009-2010 

agency:  Import  Aebnini.stratiein, 
International  Traele;  Aelministration. 
Deipartment  eif  Ceimme;re;e;. 

SUMMARY:  On  De;e;e;mlier  0.  2011,  the 
Department  eif  Ceimmereie;  (the 
De;partme;nt)  piiblisbeel  the  preliminary 
results  eif  the  aelministrative  review  of 
the  antiebimping  eliity  eireler  ein  eliameinel 
sawlilaeles  anel  parts  tbeireeif  (eliameinel 
.sawblades)  freim  the  Reeijile's  Republic 
eif  China  (the  PRC).  The  perieiel  of  review 
(BOR)  is  January  23.  2009,  tbreiugb 
Oe:teilie;r  31,  2010.  Feir  the  final  results, 
we;  e:eintinne;  tei  finei  that  e:ertain 
e;ompanie;.s  e;eive;re;el  by  this  reiview  maele; 
.saleis  eif  ,sulije;e:t  me;re;baneli.se;  at  less  than 
neirmal  value;. 

DATES:  Effective  Dote:  Felirnarv  15. 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mie:bae;l  Reimani  eir  Yang  )in  Cbnn.  AD/ 
(iVD  0|)e;ratiein.s.  Offieie;  1,  Impeirt 
Aebninislratiein.  lnte;rnatieinal  Traele; 
Aebninistratiein.  U..S.  De;]iartme;nt  eif 
Comme;re:e;,  14tb  .Streeit  anel  Ceinstitntiein 
Avenue  N\V.,  Wbisbingtein,  IXi  20230; 
le;le;]ibeine;:  (202)  482-0198  or  (202)  482- 
.57(i0,  re;s]ie;e:tive;ly. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Deicember  0.  2011.  the  Dejiartment 
publisbeiel  the  preliminary  re.snlts  eif  the 
aelministrative  review  of  the 
antielumjiing  ebity  oreler  on  eliameinel 
sawlilaeles  freim  the  BRC.. '  We  ree:eiveel 
e:a.se;  anel  reibuttal  briefs  with  respect  tei 
the  Preliininaiy  Re.snlts  anel.  at  the 
reejneist  of  intereisteel  partieis,  we;  belel  a 
bearing  ein  Felirnarv  23.  2012. 

On  April  5.  2012,  the  Diamonel 
.Sawlilaeles  Mamifae;tnre;rs  (ieialition  (the 
petitioner)  alleigeel  that  Keireian 
re;s]ieinele;nts  Ebwa  Diameinel  Inelnstrial 
Cei..  Ltel..  anel  .Sbinban  Diameinel 
Inelnstrial  Ciei..  Ltel.  anel  .Sll  Traeling  Ine:., 
anel  their  re;s]ie;e:tive;  Chinese 
snbsieliaries  Weiibai  Xianggnang 
Me;e;banie:al  Inelnstrial  Cei..  Ltel. 

(Weibai).  anel  Qingelaei  .Sbinban 
Diameinel  Inelnstrial  Co.,  Ltel.  (Qingelaei 
.Sbinbiin),  seilel  eliameinel  sawblaeleis  intei 

'  S(U‘  Dianiond  S(i\vl)l(i<les  anil  l^arts  Thereof 
From  the  Feople's  lleptihlie  of  C.hina:  Fretiminarv 
Itesalls  of  Anti(luni]>inii  Duly  Ailminisirative 
Iteview  anil  InlenI  to  Iteseinil  llevieu  in  Part.  7li  l-'K 
7(1135  (OcciiinlKM'  (>.  2(11 1)  [Preliininaiy  Hesalls). 
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the  United  .State.s  bearing  false  country 
of  origin  designations. 

We  extended  the  due  date  for  the  final 
results  of  nn'iew  to  June  4,  2012.-  On 
June  4.  2012.  the  Department  defernMl 
the  final  results  of  this  administrative 
review  in  order  to  address  the 
petitioner’s  fraud  allegations. ' 

Oil  lanuarv  8,  2013.  we  issued  a  post- 
preliminarv  memorandum  finding  that 
the  information  suhmitted  hv  Weihai 
and  Qingdao  .Shinhan  is  reliable  for  the 
final  results  of  the  review. ^ 

We  have  conducted  this 
administrative  review  in  accordance 
with  section  7.51  of  the  Tariff  Act  of 
lt)30,  as  amended  (the  Act). 

Fraud  Allegation 

We  continue  to  find  the  information 
Weihai  and  Qingdao  .Shinhan  suhmitted 
in  this  review  to  he  reliable  for  the  final 
results  of  review.’’ 

Scope  olThe  Order 

rhe  merchaudise  subject  to  the  order 
is  diamond  sawhlades.  'fhe  diamond 
sawhlades  subject  to  the  order  are 
currently  classifiable  under  subheadings 
8202  to  82()(i  of  the  Harmonized  Tariff 
.Schedule  of  the  United  States  (HTSIIS). 
and  mav  also  enter  under  8804. 21 .00. 
The  IIT.SU.S  subheadings  are  jirovided 
for  convenience  and  customs  purposes. 
A  full  descrijition  of  the  .scope  of  the 
order  is  contained  in  the  Final  Decision 
Memorandum.  The  written  de.scription 
is  dispositive. 

-.SV'c  Dinnuind  Sii\\  l>l(iilrs  anti  I’arls  Tlumol 
l■’r<)n^  llu'  Pt-opli''^  Ht’ptihlic'  of  (dtiiui:  Ifxlcnsion  of 
I'imr  l.imil  forf'inol  Itrsnlls  of  Anlidiimpin;^  Duly 
y\fliiiiiuslrolivc  |{^•\  ioi\ .  77  CK  147;i;i  (Miirch  Kl. 
2(112),  and  Diamond  Sawhlades  and  I’arls  Tliereol 
From  llie  Hepuhlic  of  Korea  and  ll\e  l’eo])le's 
HepnhUc  of  China:  Fxlension  of  lime  Limils  for  ihe 
Final  Hesnils  ol  Ihe  Anlidnmpin;^  Dale 
Adminisiralive  lleviews.  77  KK  2(I7HH  (.April  (i. 
2(112). 

'  See  Mcaiioraiidiini  to  I’aul  I’itjuado.  .Assistant 
.Siicadtai  v  for  Import  .Administration.  imiitl(!d 
"lliamond  .Sawlrladns  and  I’arts  Tlninu)!  l-'rom  tin; 
l^(!pid)li(:  (d  Koroa  and  tin;  lAsjplo's  Kctpidrlio  of 
Cliina:  Ocdiural  of  till!  I■■inal  Kosnlts  of  tlio  I'drst 
.Antidumping  Duty  .Administrativo  l<i!vii!\vs.''  datisl 
|inni4.  2012. 

■'See  Momorandnm  to  I’aid  l’i(|nado.  Assistant 
.Siiorotarv  for  import  .Administration,  ontitliid 
"2(100/20 It)  lliix  itnv  of  llui  .Antidumping  Duty 
Ordors  on  Diamond  .Sawlilados  and  Parts  'I'liorisif 
I'rom  till!  i<i!]inlili(:  of  Korna  and  tlio  I’ooplo’s 
llopniilii:  of  (iliina:  Post-I’roliniinarv  .Analvsis." 
datiid  |annar\’  it.  20i;i.  See  (dso  .Moniorandnm  to 
Pan)  Pii|nado.  .Assistant  .Soiaotarv  for  lni|iort 
Administration,  from  (iarv  'i'avormaii.  .Sonior 
.Advisor  for  .Antidninpiiig  and  ( ioimtoiA'ailing  lliitv 
Oporations.  ontitlod  "issnos  and  Dooisioii 
.Moniorandnm  for  tlio  .Ailininislrativo  Koviow  of  tlio 
yAnlidnmping  llnlv  Ordor  on  lliamond  .Sawlilados 
and  Parts  'I'lioroof  l•■ronl  tlio  Pooplo's  Kopniilii:  of 
(iliiiia  laivoring  tlio  Poriod  laniiarv  211.  2000, 
tlirinigli  Oi.lolior  .11 . 2010."  datod  l•■ollrnary  K.  20i;i 
(l'■inal  Dooisioii  Momorandnm).  xvliioli  is  lioroliv 
adoplod  liv  this  notioo.  at  Commont  27. 

'•.S'lai  Final  Dooision  Momoraiidiim  for  iiiiiro 
dotails. 


Analysis  of  Uumments  Received 

All  issues  raised  in  the  cast;  briefs  by 
parlitts  to  this  iidmiiiistnitive  review  tire 
addrtts.sed  in  the  I’iiiiil  Dttcision 
Meuionmdum.  A  list  of  the  i.ssues  raised 
is  iittiiclutd  to  this  notice  tis  an 
;i])])eudix.  The  loiiiil  Dttcision 
Mttmoraiidum  is  a  public  document  iiiid 
is  oil  file  electronically  via  hn])ort 
Admiiiistratioii’s  Anti(hun])iiig  and 
Uouiitervailiiig  Duty  Uentnilized 
Flectroiiic  .Service  .System  (lA  AUUE.S.S), 
Access  to  lA  AUUIvS.S  is  available  to 
registered  users  at  htlj):// 
i(i(}(:c(;ss.lr(i(i(i.g()v  iini\  is  iivailtihle  to  till 
jitirties  ill  the  Ueiitnil  Records  Unit. 
Room  7048  of  the  main  Department  of 
Uommerce  building.  In  addition,  a 
coiipilete  version  of  the  Final  Decision 
Meiiionuidiim  can  he  iicce.ssed  directly 
on  the  Import  Administriilion  Web  site 
at  hitp:/ /ia.ita. doc. gov/ fin/ index. html. 
The  signed  Final  Decision 
Memoraiidum  iiiid  the  electronic 
versions  of  the  Fiiitil  Dttcision 
Meniorandum  tint  identictil  in  contttnt. 

Rescission  of  Administrative  Review  in 
Part 

Wtt  prttliniinarily  found  that  .Shanghai 
Dttda  Industry  Tniding  Uo..  Ltd. 
(.Shaiighiii  Dttda)  did  not  havtt  ;niv 
(txports  of  suhjttct  iiierchiindise  during 
the  FOR  and.  on  this  basis,  we  sttitttd 
our  intent  to  re.scind  tint  rttvittw  in  jiart.'’ 
Wtt  continue  to  find  tlnit  tint  compiiny 
had  no  shipments  of  subject 
merchandistt  during  tint  FOR  anti  are 
rescinding  this  review  for  .Shanghai 
Dttda. 

On  Mtircli  28,  2011,  the  jKttitioner 
withdntw  its  retjue.st  for  review  of  the 
following  conpianies: 

Electrolux  Oonstruction  Froducts 

(Xiamen)  Co.  Ltd. 

Hebei  jikai  Industrial  Croup  (ki..  Ltd. 
Huachang  Diamond  3'ools 

Manufacturing  Co..  Ltd. 

Jiangsu  Fengyu  Tools  Co.,  Ltd. 
liaiigyin  Likn  Industry  Co.,  Ltd. 

Frotech  Diamond  Tools 

Quanzhou  .Shuangvang  Diamond  Tools 

Co..  Ltd. 

Task  Tools  Ahrasivtts 
Zliejiiing  Wiiiida  Import  and  Export  Co. 
Zhejiiing  Wanda  Tools  Crou])  Corp. 
Zhejitmg  Waiili  .Sujittr-hiird  Materials 

Co..  Ltd. 

In  tint  Pielinunoiy  Results,  wtt 
a.ssignetl  the  FRC-witltt  nite  tti  these 
t:t)ni])anitt.s.  In  its  ttastt  brief,  Htthtti  jikai 
Intlustrial  Crtiu])  Cti.,  Lttl.  (Htthtti  Jik.ii) 
nttpie.stetl  that  the  Dttpartmttnt  rtt.st  inti 
the  review  tif  these  txmipiinies  httttaustt 
the  ptttititmer  wtis  the  tiiily  jiarty  tli.it 
rtttpiestttti  their  rttvittw  anti  httt.austt  tiie 

'■.SV'i?  I’reliminarx'  Ilesnils.  7(1  Ml  at  7()12(i. 


ptttititmer  tiiiittly  withtlrttw  its  retpiest. 

On  August  8.  2012,  wtt  rtt.st:iutltttl  the 
rttvittw  in  jiart  ftir  Htthtti  Jiktii  anti 
liiingyin  Likn  Intlustrv  Ct).,  Lttl." 

Ihtttiuise  the  titlutr  tttmijianitts  listttti 
ahtivtt  havtt  not  jirttvitnislv  rttt:ttivtttl  a 
sttiiarattt  nite,  wtt  tlitl  iitit  restiintl  this 
rttvittw  with  rttspttttt  tti  thti.se  t:t)ni])anitts. 
Whiht  tint  rtttiuest  lor  rttvittw  Idr  Ihtistt 
t:t)ni])anitts  was  tiinelv  withtlniwn.  tlitise 
tttimpanitts  rttmain  ])iirt  tif  the  FRC-witltt 
(tntity. 

Surrogate  Country 

In  the  PreliniiiKiiv  Results,  we  tntatetl 
tint  FR(’  as  a  ntm-market-ectintmiy 
(NME)  tttmntry  anti,  therelbre,  wtt 
t;alt:ulatetl  ntirnial  value  in  attctirtlantte 
with  section  773(t;)  of  the  At:t.  Wtt 
sttletttetl  Intlia  as  the  surrogate  txnuitry, 
inirsuiint  tti  setditin  773(c)(4)  tif  the  At;t. 
hettaiKse  it  is  a  signifittant  prothitxtr  tif 
mertdiantlise  t;tini]iarahle  to  suhjettt 
mertdiantlise  anti  is  at  a  Ittvttl  tif 
etxintimit;  tleveltipment  txiniparahle  tti 
the  FRC.“  For  the  final  results  tif  rttvittw, 
wtt  havtt  txintinuetl  tti  treat  the  FRC  as 
an  NME  txinntry  tmtl  havtt  iistttl  tliti 
.saiiitt  jiriniary  surrtig.ittt  txiuntry,  Intliii. 

Aniliation 

In  tint  PreliunnaiY  Results,  wtt  trttatetl 
five  tximpanies  as  ti  single  eiititv,  tlitt 
ATM  .Singltt  Entity,'’  ftir  jiurptistts  tif 
t:alt:nl;iting  a  single  nicirgin.'"  We  luivtt 
rtttxtivtttl  anti  evahiatetl  the  txinnnttnts 
with  rttsjitttl  tti  A'fM  .Single  ICntity  anti 
whttther  tti  expiuitl  it  tti  inttlutle  twti 
iithlititinal  t:timp;mies.  For  tlie.se  final 
results,  wtt  havtt  tleterminetl  iitit  tti 
inttlutle  any  athlititinal  ttomiianies  in 
A'fM  Single  Entity.' ' 

Separate  Rates 

In  protteetlings  involving  NME 
txiuntries,  the  Dejiartment  begins  with  a 
rehuttahle  ]irttsuni]ititin  that  all 
t:tim])anitt.s  within  the  txinntry  are 
suhjettt  tti  gtivernment  ttontrol  anti,  thus, 
shoultl  he  assignetl  a  single 
antithnnping  tlntv  tle]itisit  rate.'-  It  is 

~  Set:  Diamond  Sawhhides  and  I’arls  I'hereof 
From  Ihe  People's  llepnhiic  of  China:  llescission  of 
.■\niidnmpiny,  Daly  Adminisiralive  Review  in  I’arl. 

77  KK  47;i(i2  (August  H.  2012). 

"See  Preliminary  Resnils.  7()  F’K  ul  7(ii:iti. 

''.ATM  .Siiigli!  itiititv  ini:lutli!s  Ailvuiicuil 
'ri!i:lmi)lt!gv  S:  M.'ituiiiils  (to..  I.til..  llitijing  ttiing  't'.in 
IliimiDnil  Proiluils  (to,.  Mil..  IIXF  ,Sii\v  (to..  Mil., 
A'rS:M  Inlurnationiil  Trailing  (to..  Mil.,  anil  (tiili 
Intfinaliimal  Mil. 

See  Prelin}inan  llesidls.  7(i  I'  K  at  7()1,'1(). 

'■  See  l■'inal  Di:i:ision  Mumoranilum  at  (tommonis 
1  anil  2. 

.S'r'i!.  e.<^..Fintd  Delerminalion  of  Sides  al  D:ss 
Than  Fair  Value  and  Final  Parlial  Affirmative 
Delerminalion  of  Crilieal  Cirenmsianees:  Diamond 
Sawhlades  and  Paris  Thereof  From  Ihe  People's 
Re  pah!  it:  of  China.  71  F'R  2().l()tl  (Mav  22.  2()()(i).  anil 
Xoliee  of  Final  Delerminalion  of  Sales  al  Ijiss  Than 
Fair  \  'alne.  and  A  ffirmalive  Crilieal  Cirenmsianees. 
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the  De])<irtinent’s  jjoliey  to  assign  all 
ex])()rlers  of  merchandise  subject  to 
review  in  an  NME  country  this  single 
rate  unless  an  exporter'  can  (hmionstrate 
that  it  is  snffici(;ntly  ind(!i)en(lenl  so  as 
to  he  (iiititled  to  a  se])arat(!  rate;.'-* 

In  the  l^raliiniiuirv  licsults,  we  foniul 
that,  in  addition  to  the  companies  we 
S(;lected  for  individual  examination, 
certain  companies  demonstrated  their 
eligibility  for  se])arate  rate  status  by 
demonstrating  that  they  o])erated  free  of 
f/e  jinv  and  r/c*  [(icio  government 
control. We  received  comments  from 
int(!re.sted  particis  regarding  the  .separate 
rate  status  of  ATM  Single  Entity,  based 
on  the  information  on  the  record  of  this 
r(!view.  we  continue  to  find  that  ATM 
Single  Entity  has  demon.strated  an 
absence  of  da  jura  and  da  facia 
government  control  and  is.  thus,  eligible 
for  a  separate  rate.  We  also  continue 
to  find  that  the  other  res])ondent.s  that 
received  separate  rates  in  thi; 

Pralindnarv  Hasidts  are  eligibh;  for 
.separate  rates. 

Separate  Rate  for  a  Non-Selecterl 
(iompany 

In  the  Praliininaiy  IU;siiIts,  with 
r(!gard  to  companies  not  selectcul  for 
individual  examination,  we  ex])lained 
that,  becan.se  (1)  the  statute  and  the 
I)(!])artment’s  regnlations  do  not  address 
the  (istahlishnumt  of  a  rate  to  he  applied 
to  individual  comiiani(!s  not  .selected  for 
examination  when  the  Department 
limits  its  examination  in  an 
administrative  review  pursuant  to 
section  777A(c)(2)  of  tin;  Act.  and  (2)  the 
Department's  usual  ])ractice  has  been  to 
average  the  margins  for  the  selected 
companies,  excluding  margins  that  are 
zero,  f/e  niiniiuis,  or  ba.sed  entirely'  on 
facts  available, we  assigned  the 
antidnm])ing  tiuty  margin  for  Weihai  to 
com])anies  not  selected  for  individual 
examination  and  eligible  for  a  ,se])arate 
rate.  We  are  c:ontinuing  to  a.ssign  them 
Weihai’s  rate.  t).55  percent,  for  these 
final  residts.  In  assigning  this  separate 
rate,  we  did  not  impute  the  actions  of 
any  other  companies  to  the  behavior  of 
the  companies  not  individually 


In  PnrI:  (Ifrlnin  I.innil  Pnpnr  Produrts  Prom  llto 
Pi:oi)l(‘'s  IU‘f)nl)li(:  ol  (lliinn.  71  I'K  .SaO/il 
H.  2()(Hij. 

'  ‘  Son  Initinlion  of  Antuhimpimj,  ond 
(lonnlcivoilin^  Ihdv  Adndninlrolivt^  Ucvirws  and 
Hopmsls  for  l{l■\^o(:(Ilion  in  PnrI.  75  I'R  HI, ')(>.'>.  Kl.Slili 
(I)(;(:(!nil)i;r  28,  2010)  {Inilinlion). 

.Sec  Pniinnnniv  Hosidls.  70  t'K  ill  701.10-87. 

''•Pan  I'iniil  Dcici.sidii  Monioriindiiin  iil  ('.(ininiunts 
I  and  2. 

ll(dl  IliHiriniin  ond  Pods  Thotvof  Prom 
Pronco.  (icriminv.  lUdv.  lopon.  ond  llu^  I  'nilod 
Kinfidom:  Pinol  llosidls  of  Ai}lidmnpin;.i  Dniv 
Adnnnisirolivo  lloviim  s  ond  lloscission  of  lloviows 
in  Pod.  78  KK  .82828.  .82824  (.Si!|)l(!mlH!r  11 . 2008). 
and  accoinpanviii”  issiins  iind  llticasion 
MnmciniiKtuin  at  Ooniniont  10. 


examined  but  based  this  determination 
on  record  evidencie  that  is  reasonahlv 
reflective  of  the  jiotential  dum|)ing 
margin  for  the  companies  not  .selected 
for  individual  examination  and  eligible 
for  a  separate  rate  in  this  administrative 
review. 

(Changes  Since  llie  Preliminary  Results 

based  on  onr  analysis  of  comments 
received,  we  have  made  revisions  that 
have  changed  the  results  for  certain 
conpianies.  Additionally,  we  have  made 
calculation  ])rogramniing  changes  for 
the  final  results.  For  further  details  on 
the  changes  we  made  for  these  final 
results,  saa  the  com])anv-.s])ecific 
analvsis  memoranda,  the  Final  Decision 
Memoraiulnm,  and  the  final  surrogate 
value  memorandum  dated  concurrently 
with  this  notice. 

Final  Results  of  the  Review 

As  a  result  of  the  administrative 
review,  we  determine  that  the  following 
weighted-average  percentage  dnmiiing 
margins  exist  fortlie  jieriod  )aniiary  23. 
2005),  through  October  31, 2010: 


Company 

Margin 

(percent) 

Advanced  Technology  & 
Materials  Co.,  Ltd . 

0.15 

ASHINE  Diamond  Tools 

Co.,  Ltd . 

9.55 

AT&M  International  Trad¬ 
ing  Co.,  Ltd . 

0.15 

Beijing  Gang  Yan  Dia¬ 
mond  Products  Co . 

0.15 

Bosun  Tools  Co.,  Ltd . 

9.55 

Chengdu  Huifeng  Dia¬ 
mond  Tools  Co.,  Ltd . 

9.55 

Cliff  International  Ltd.’®  .... 

0.15 

Danyang  Hantronic  Import 
&  Export  Co.,  Ltd . 

9.55 

Danyang  Huachang  Dia¬ 
mond  Tools  Manufac¬ 
turing  Co.,  Ltd . 

9.55 

Danyang  NYCL  Tools 
Manufacturing  Co.,  Ltd. 

9.55 

Fujian  Quanzhou  Wanlong 
Stone  Co.,  Ltd . 

9.55 

Guilin  Tebon  Superhard 
Material  Co.,  Ltd . 

9.55 

Hangzhou  Deer  King  In¬ 
dustrial  &  Trading  Co., 

Ltd . 

9.55 

Hebei  Husqvarna-Jikai  Di¬ 
amond  Tools  Co.,  Ltd.  .. 

9.55 

Hebei  XMF  Tools  Group 
Co.,  Ltd.'S  . 

9.55 

Henan  Huanghe  Whirlwind 
Co.,  Ltd . 

9.55 

Henan  Huanghe  Whirlwind 
International  Co.,  Ltd.  ... 

9.55 

Huzhou  Gu’s  Import  &  Ex¬ 
port  Co.,  Ltd . 

9.55 

HXF  Saw  Co.,  Ltd . 

0.15 

Jiangsu  Fengtai  Diamond 
Tool  Manufacture  Co., 

Ltd . 

9.55 

Company 

Margin 

(percent) 

Jiangsu  Inter-China  Group 
Corporation  . 

9.55 

Jiangsu  Youhe  Tool  Man¬ 
ufacturer  Co.,  Ltd . 

9.55 

Qingdao  Shinhan  Dia¬ 
mond  Industrial  Co.,  Ltd. 

9.55 

Quanzhou  Zhongzhi  Dia¬ 
mond  Tool  Co.  Ltd . 

9.55 

Rizhao  Hein  Saw  Co.,  Ltd. 

9.55 

Saint-Gobain  Abrasives 
(Shanghai)  Co.,  Ltd . 

9.55 

Shanghai  Robtol  Tool 
Manufacturing  Co.,  Ltd. 

9.55 

Shijiazhuang  Global  New 
Century  Tools  Co.,  Ltd. 

9.55 

Weihai  Xiangguang  Me¬ 
chanical  Industrial  Co., 

Ltd . 

9.55 

Wuhan  Wanbang  Laser 
Diamond  Tools  Co . 

9.55 

Xiamen  ZL  Diamond 
Technology  Co.,  Ltd . 

9.55 

Zhejiang  Wanli  Tools 

Group  Co.,  Ltd . 

9.55 

PRC-Wide  Entity^o . 

164.09 

Assessment 

The  Department  shall  determine,  and 
l).S.  Customs  and  border  Protection 
((ibP)  shall  as.sess,  antidumping  duties 
on  all  apj)ro])riate  entries.  In  ac;cordance 
with  10  CFR  3.51.212(1))(1).  we  have 
calcnlaled.  whenever  possible,  an 
ex])orter/im porter  (or  cn,stomer)-specific 
assessment  rate  or  value  for 
merchandise  subject  to  this  review  as 
de.scrihed  below. 

For  ATM  Single  Entity,  we  will 
instruct  C.bP  to  liipiidate  all  entries 


■“  I'Or  iixptiiiialions  on  llio  namos  olCortain 
companios.  sisr  Prdiminorv  llosidls.  7(1 1'K  at 
7818(1-87. 

"'Clilf  Intornalional  l.Ul.  also  usod  Itio  (:oni])anv 
naino  Clill  (Tianjin)  Intornalional  Lid.,  accordino  to 
various  docuinonls  providod  in  A'l'M  .Sin^lo  Lntity's 
Ma\  1(1.  2(11 1.  soction  .\  rosjxniso. 

'''  1  lolioi  XMF  Tools  (iroiip  Co.,  l.td..  ro|)orlod  dial 
ils  corroct  naino  is  I  lolioi  XMF  Tools  Croup  Co., 
l.td..  and  not  llolioi  XMF  Tools  (Croup)  Co.,  l.td.. 
u  liicli  is  llio  naino  wo  statod  in  llio  Inilinlion.  78 
FR  at  81887.  and  llio  Proliminon'  llosidls.  77  F'R  at 
78i:i7.  7814  1.  .See  tlio  loltor  from  llolioi  XMF  Tools 
Croup  Co.,  l.td..  datod  Doconilior  2.  2(11  1. 

-"’I'lio  I’RC-wido  ontily  inoludos  llio  lollowiii” 
companios:  Coniral  Iron  and  .Stool  Rosoarcli 
Inslitulo  Croup.  Danvan^  .\urui  Hardwaro  I’rodiu.ts 
Co..  Ltd..  Danvaii”  Dida  Diamond  Tools 
Manulacinrint; Co..  Ltd..  Danyan^ 'I'sunda  Diamond 
Tools  Co..  Ltd..  Danvan5>  Woiwanj;  Tools 
Mannfaclurinj;  Co.,  l.td..  Flocirolux  ( ionsiruclion 
Products  (Xianion)  Co.  Ltd..  Huacliano  Diamond 
'I'ools  Manufacturing  Co..  Ltd..  Mna  Da 
.Suporalirasivo  Tools  Toclinologv  Co..  Lid.,  jiangsii 
Fongvn  Tools  Co..  Lid..  Prolocli  Diamond  Toids. 
Pnjiang  Talont  Diamond  Tools  Co..  Ltd..  Quan/liou 
.Sliuangvang  Diamond  'Tools  Co..  Ltd..  .Siclinan 
I  luili  'Tools  Co..  'Task  'Tools  lx  .Alirasivos.  Wuxi 
Lianima  .Suporliard  Matorial'Tools  Co..  Ltd.. 
/.Iiojiang 'Toa  Import  M  Fxporl  Co..  Ltd..  Zliojiang 
Wanda  Import  and  lixiiort  Co..  /.Iiojiaiig  Wanda 
'Tools  Croup  Corp..  and  /.liojiang  Wanli  .Supor-liard 
Materials  Co..  Ltd. 
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tluring  the  FOR  without  regard  to 
aiitidiiinping  duties  in  accordance  witli 
10  (8”’R  .'l.'jl  .l()(>(c)(2).  l'\)r  cu.stoiners  or 
iiuporters  ol Weihai  for  wliich  we  do 
not  liave  entered  value,  we  liavc; 
calculated  custoiner/iinporl(!r-sp(;cilic 
antidumping  dutv  a.ssessment  amounts 
hasiul  on  the  ratio  of  the  total  amount  of 
anlidumj)ing  duties  calculatcal  for  the 
examimul  sales  of  subject  merchandise 
to  the  total  (piantity  of  subject 
merchandise  sold  in  those  transactions. 
I'or  customers  or  importias  of  Whuhai 
for  which  w(;  received  (aitered-vahu! 
information,  we  have  cah  ulatcul 
cnstomer/importer-specific 
antidum))ing  duty  a.ssessment  rates 
based  on  custonun/importer-specific  ad 
vdlowm  rates  in  ac:cordanc(!  with  19 
('.I'R  8.'51. 212(h)(1).  For  all  non-selected 
resjjondents  that  received  a  separate 
rate,  we  will  instruct  (83F  to  ap])ly  an 
antidumping  dutv  a.ss(!ssment  rate  of 
9..'),'!  percent  to  all  entries  of  subject 
merchandise  that  entiaHul  the  United 
States  during  the  FOR.  lu)r  all  otlun’ 
compani(!s,  w(!  will  instruct  (8fF  to 
a|)|)ly  an  antidum])ing  duty  a.ssessmeut 
rate  of  194. 09  percent  to  all  entries  of 
subject  merchandise  ex])ort(!d  hv  these 
compani(!s. 

\V(!  intend  to  issiu;  assijssimmt 
instructions  to  (81F  1.1  davs  after  the 
dat(!  of  i)uhlication  t)f  the  final  results  of 
r(;vi(nv. 

(lash  Deposit  Keipiireinents 

The  following  cash  deposit 
nujuinMnents  will  1)(!  effective  ui)on 
j)uhlication  of  these;  final  r(;sult.s  of 
review  for  ail  shipm(;nts  of  the  subject 
m(;rchandi.se  (;nlered.  or  withdrawn 
from  wanehouse.  for  consumption  on  or 
aft(;r  the  puhlicatie)n  date  as  provided  hv 
.si;clion  7.11(a)(2)(C)  of  the;  Act:  (1)  For 
subject  merchandi.se  exported  hv  the 
companies  listed  above  that  have 
separate  rates,  tlie  cash  dejjosit  rate  will 
he;  the  rate  established  in  this  final 
r(;.sult.s  of  r(;view  for  each  (;x])orter  as 
listed  above,  except  if  the  rale  is  zero  or 
da  mininiis.  then  no  ca.sh  deposit  will  he 
n;(|nired  for  that  exjjorter;  (2)  for 
previously  investigated  comj)anies  not 
listed  above  that  have  se])arate  rates,  tin; 
cash  de|)osit  rate  will  continue  to  he  the 
company-specific  rate  i)ut)lished  for  the 
investigation;  (8)  for  all  other  FRC 
(;xporters  of  subject  merchandise  which 
have  not  been  found  to  he  entitled  to  a 
separate;  rale,  the  cash  deposit  rale  will 
be  the;  FRC-wide;  rate;  e)f  1 94.09  pe;re:e;nt; 
(4)  fe)r  all  ne)n-FRC  e;x])e)rters  e)f  suhjee;! 
me;re;hanelise;  whie:h  have;  ne)l  re;e;e;ive;el 
the;ir  e)wn  rate,  the;  cash  elepeesil  rale  will 
be;  the  rate;  applie;:ihle;  te;  the;  FRC  entity 
that  .snpplie;el  that  ne)n-FRC  exjjejrter. 
'rhe;se;  de;j)e).sit  re;eieure;me;nt.s  shall 
re;m;ein  in  effee;t  until  furthe;r  ne)tie:e. 


Notifications 

This  ne)tie:e;  se;rve;s  .is  ii  fin.il  re;miude;r 
te)  im))e)rte;rs  e)f  the;ir  re;spe)nsil)ility 
unele;r  19CFR  8.11 .402(f)(2)  te)  file;  a 
e:ertifie:;ite;  re;g:ueling  the;  re;imt)ur,se;me;nt 
e)f  imtielumping  elutie;s  ])rie)r  te) 
liepiielcitie)!)  e)f  the;  re;le;vimt  e;ntrie;.s 
eluring  this  re;vie;w  perieeel.  Fiiilure;  te) 
e:e)m])lv  with  this  |•e;epure;me;nt  e;e)ulel 
re;sult  in  the  .Se;e;re;tiU'v’s  pre;sumptie)n 
thiit  re;iml)nrse;me;nt  e)fthe;  antiehnni)ing 
elutie;s  e)ce;uiTe;el  emel  the;  sul)se;ejue;nt 
a.ssessment  e)f  eleeuhle;  cUitiehnnping 
elutie;s. 

This  ne)tice;  alse)  .se;rve;s  as  the;  eenly 
re;minder  to  partie;s  .sut)je;e;t  te) 
aehninistrative  ])re)tee:tive  e)reie;r  (AFO)  of 
their  re;spe)nsil)ility  e;e)ne:e;rning  the; 
re;turn  e)r  ele;.strue;tie)n  e)f  preejirietary 
informatie)!)  eli.se:le).seel  uneler  AFO  in 
cie:ce)relane:e;  with  19  CFR  8.11 .80.1(ii)(8). 
Timely  written  ne)tifie;atie)n  e)f  the;  re;turn 
e)r  elt;.strue:tie)n  of  AFO  inateriids  e)r 
e:e)nve;r.sie)n  te)  juelie:i;il  pre)te;e:tive;  e)rele;r  is 
he;re;hv  re;eiue;ste;el.  Failure;  to  e;e)mi)lv 
with  the;  re;gid;itie)ns  anel  terms  e)f  an 
AFO  is  <1  sime'.tieenable;  vie)liitie)n. 

rhe;se;  fimil  results  e)f  re;vie;w  are; 
issue;el  :mel  ])ul)li.she;el  in  :ie:e:e)rdane:e; 
with  se;e;tie)ns  7.11(ii)(l)  iinel  777(i)  e)f  the; 
Ae:t. 

Daleul:  t''e;t)i'iiai'v  8.  2018. 

I’aiil  l’ie|iiaele). 

Assistant  Saen'tary  for  Import 
Administration. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-570-981] 

Utility  Scale  Wind  Towers  From  the 
People’s  Republic  of  China: 

Antidumping  Duty  Order 

agency:  Impeirt  Aehnini.stratie)n. 
Inte;rnatie)nal  Traele;  Aelministration. 
De;])artme;nt  e)f  Comme;re:e. 

SUMMARY:  Based  eai  affirmative  final 
ele;te;rminations  by  the;  Dejiartment  e)f 
Ce)mme;re;e;  (the;  “Department'')  anel  the 
International  Traele;  (k)mmi.ssie)n 
(“ITC").  the  De))artme;nt  is  issuing  an 
antidum])ing  elutv  eireler  ein  utility  se.ale 
winel  te)we;rs  (“winel  towers")  from  the 
Fe;e)i)le;'s  Re;public  of  China  (“FRC"). 
DATES:  Hffactiva  Dale:  VehruiU'v  1.1. 

2018. 

FOR  FURTHER  INFORMATION  CONTACT:  Lilit 
A.stvatsatrian.  .Shawn  Higgins.  Thomas 
Martin,  eir  Tri.sha  Tran.  All/CYD 
Ope;ratie)ns.  Offie:e;  4.  Imjieirt 
Aelministratiein.  lnte;rnational  Trade; 
Aelministration,  l)..S.  De;partme;nt  e)f 
Ce)mme;re:e;.  14th  .Stre;e;t  anel  Constitutie)!) 
Ave;nue;  N\V.,  Washingteen.  DC  20280; 
telejiheine:  (202)  482-9412,  (202)  482- 
0979.  (202)  482-8989.  e)r  (202)  482- 
4812,  re;s])e;e:tive;ly. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  ae:e:e)relane;e  with  se;e:lie)n.s  78.1(el) 
anel  777(i)(l)  e)f  the;  Tariff  Ae;t  of  1980. 
as  ame;nele;el  (“Ae:t").  ein  De;e:e;ml)e;r  29. 
2012,  the  De;])arlme;nt  ])uhlishe;el  the; 
final  eleterminatiein  e)f  sales  at  le.ss  than 
fair  value  in  the  antiehunping  eluty 
inve;stigation  of  winel  te)we;rs  freiin  the 
FRC.'  On  Imhruary  8.  2018.  the  ITC 
notifieel  the  Department  of  its 
affirmative  eletermination  that  an 
inelu.stry  in  the  lJnite;d  .States  is 
materially  injureel  or  thre;ate;ne;el  with 
material  injury  by  re;a.son  e)f  impeirts  e)f 
winel  towers  fremi  the  l^RCi.- 

Scope  of  the  Order 

The;  me;re:handi.se;  covereel  by  this 
oreler  are;  e;e;rtain  winel  teiwers.  whe;the;r 
e)r  ne)t  taj)e;re;el.  and  se;e:tions  the;reof. 
Ce;rtain  winel  teiwers  are  de;signe;el  to 
sn])])e)rl  the  mie;e;lle:  anel  reiteir  hlaeles  in 
a  winel  turbine  with  ei  minimum  rate;el 
e;le;e;lrie;al  pe)we;r  generatiem  e:a])ae;itv  in 
e;xe:e;ss  e)f  100  kileiwatts  anel  with  a 

'  See  t  ’lilily  Seide  Wind  Timers  Frain  the  People's 
Itepiihlie  of  ('.bind:  Final  Delerininalion  of  Sales  at 
Ijiss  Than  Fair  \  'alue.  77  I'K  7.1!)!)2  (DocoihIhm'  28. 
21112). 

'-See  I'lililv  Seale  Wind  Towers  fimn  China  and 
X'ielnani.  IISI'I'C  iDvo.slin.'itioii  No.s.  7lll-’rA — IHli 
iii)(l  781-TA-l  l!).1-l  HK)  (I'iDiil).  D.Sri'C  I’liljlicniion 
4872  (Kclernciiv  2e)l8)  ["ITC  Iteporl"). 
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ininiimini  lieight  of  50  nniters  inoasiired 
IVoiii  the  hast!  ol  tlu)  tower  to  the  bottom 
ot  the  nacelle  (/.e..  where  the  top  of  the 
tower  and  nacelle  art!  jointul)  when  fully 
;isst!mhletl. 

A  wintl  lowt!!'  set:tit)n  c.t)nsists  t)f,  at 
a  minimnm,  mnltiplt!  stt!el  i)hites  rt)llt!tl 
intt)  t:ylinth'ic<il  t)r  t:t)nit:<il  shapes  tintl 
wt!ltlt!d  tt)getht!r  (or  t)therwist!  ;ittcit:hetl) 
tt)  form  a  stt!t!l  shell,  rt!gartll(!.ss  of 
ct)ating.  t!ntl-finish,  p.iinting,  trt!;itment, 
or  methtxl  of  mannfatlnre.  anti  with  tir 
without  flanges,  doors,  or  internal  or 
extermil  coni|)t)nents  (e.g.,  flt)t)ring/ 
tlet;king,  latltlttrs,  lifts,  elet:trit;al  hnss 
l)t)xes.  electrical  t;al)ling,  comlnit,  cable 
harness  lor  nacelle  generator,  interior 
lighting,  tot)l  and  storage  lockers) 
attachetl  to  the  wind  tt)wer  setlion. 
St!veral  wind  tower  sections  art! 
normally  rt!(|uired  tt)  form  a  t:ompletetl 
wind  tower. 

Wintl  towers  and  sectitnis  theret)f  are 
included  within  the  scope  whether  or 
not  they  are  joinetl  with  nonsubject 
mt!rt:h;mtlise,  sut:h  as  nacelles  or  rt)tor 
blades,  and  whether  t)r  nt)t  they  have 
interiiitl  or  externtd  t:omponent.s 
attachetl  to  the  suhjet:t  merchiimlise. 

Specifically  excluded  from  the  .scopt! 
art!  nacellt!s  cuul  rtttor  blades,  rt!gardle.ss 
t)f  whetlu!!'  thtw  cirt!  attat:ht!tl  to  the  wind 
tower.  Also  excludt!d  tire  ;my  intermil  or 
extermil  ct)m|)ont!nts  whit:h  ;irt!  not 
attatditul  tt)  the  wintl  tt)wers  or  .sectittns 
lhert!t)f. 

Merchantlise  ct)vt!red  hv  the  ttrder  is 
lairrently  classified  in  the  I  Iiirnu)nizt!tl 
'rariff  System  of  the  Dnitetl  States 
("HTSllS”)  untler  subheadings 
73()8.2().()02()  *  t)r  85()2.31.()(K)().^  Prior 
to  2011,  mert;hantli,se  coveretl  by  the 
oriler  was  tdassified  in  the  HTSlkS 
untler  suhheatling  7308. 20. 0000  anil 
may  ct)ntinue  to  ht!  to  some  degree. 
While  the  H  I’SHS  subheadings  are 
provided  for  cttnvenience  and  customs 
purposes,  the  written  descri])tion  of  the 
.scope  of  the  order  is  dis])ositive. 

Antidumping  Duty  Ortler 

As  noted  above,  on  February  8,  2013, 
in  accordance  with  .st!Ctit)n  735(tl)  of  the 
Act,  the  rrt;  notified  the  Department  of 
its  tletermination  that  an  imlnstry  in  the 
United  States  is  imittniallv  injuretl  or 
threatenetl  with  material  injury  by 
rea.son  of  imjiorts  of  wind  towers  from 
the  PRC.  Therefore,  in  at:cordance  with 
.section  73(i(a)(l)  of  the  Act.  the 
Department  will  direct  II. S.  Customs 
ami  border  Protection  (‘‘CHP”)  to  asse.ss, 

‘  Wiixl  t(nv(!is  iiH!  cliissiriiul  iindia'  1 1 1’.Sl  i.S 
7:t{))t.2().()()2()  when  inipoiied  ns  n  lownn'  nr  tower 
seclionts)  nlnni;. 

■' Winit  lowers  inav  also  t)e  dassilied  \ind(!r 
iri'.SU.S  K.')()2.;il.()0(K)  wlKio  imported  as  |)art  ol  a 
wind  turl)ine  ().e..  accompanvine  naeell(!s  and/or 
rotor  blades). 


u])on  further  instruction  by  the 
Dei)iirtmenl,  antidntnj)ing  duties  etpial 
to  the  amount  by  which  the  normal 
value  of  the  merchandise  exceeds  the 
export  ])rice  (or  constructed  export 
|)rice)  of  the  merchiindise,  for  all 
releviint  entries  of  wind  towers  from  the 
PRC. 

Section  73()(1))(1)  of  the  Act 
establishes  ;i  “general  rule"  that,  if  the 
rrC,  ill  its  final  determiiiiition,  finds 
“niiiterial  injury  or  threat  of  material 
injury  whii:h,  hut  for  the  susiiension  of 
li{]uidation  under  section  733(d)(2)  {of 
the  Act)  would  have  led  to  a  finding  of 
material  injury,"  then  entries  of  the 
subject  merchandise,  the  li(|uidation  of 
which  has  been  suspended  pursuant  to 
the  Department’s  iireliminarv 
determination  under  section  733(d)(2)  of 
the  Act,  shall  he  subject  to  the 
imj)osition  of  antidumping  duties. 

Section  73()(1))(2)  of  the  Act  establishes 
a  "sjtecial  rule"  that,  if  the  ITC’s  final 
injury  determi nation  is  based  on  the 
threiit  of  material  injury  (other  than 
threat  of  material  injurv  de.scribed  in  the 
“general  rule”)  antidumjiing  duties 
shill  1  he  assessed  on  subject 
merchandise  entered,  or  withdniwn 
from  warehouse,  for  consumption  on  or 
iifter  the  date  of  ])ul)liciition  of  the  ITC's 
notice  of  fimil  determination.  Under  this 
“siiecial  rule."  the  Depiirtment  orders 
CHP  to  terinimite  suspension  and  refund 
iiny  cash  dejiosit  of  estiimited 
antidumping  duties  for  entries  niiide 
since  the  De])artment's  jireliminary 
imtidum])ing  iluty  determination  and 
before  ])ublication  of  the  ITC's  final 
injurv  determination.'’ 

After  reviewing  the  ITC’s  final 
determination,  the  Dejiartment 
determines  that  the  “special  rule” 
pursuant  to  section  73()(b)(2)  of  the  Act 
is  ap])licable  to  the  imposition  of 
antiilumjiing  duties  under  this  order.  Of 
the  votes  in  the  ITC’s  final 
determination,  two  commissioners 
determined  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  of  utilitv  scale  wind 

'  Sen  I  'lililv  .Sf.d/c  Wind  Townrs  Idiiin  ll\n  I’l^oplids 
Ih'intltlic  ol  (ilii)iii:  I’ridiniinoiv  Doicnninniion  of 
Solos  ol  hrss  riton  foir  ond  Posli)on(nnonl 

of  Fiiud  Dolorniinolion.  77  I'R  4(i()l{4  (Aiimisl  2. 
2012)  (" I’roliniiiuoT  Di'li'iininolion"). 

'■  .S(!(:lii)ii  7:i(i(l))(2)  oI  iIk!  Acl  ("till!  I)('piii'lni(!iil 
sliiill  itlKiisi!  any  bonds  or  olli(!r  scaanilv  inailo.  and 
ridnnd  anv  cast)  doposil  inadn*  *  *witl)  rnspnc.l  to 
nnirins  ol  llin  intMcbandisi;  onlniaMl.  or  willidrawn 
Iron)  warnlions!!.  lor  consninplion  biilort;  jllnr  (lain 
ol  tb((  pnlilinalion  ol  lint  I  I'C's  allinnaliv!!  Iinal 
injurv  d(4(M'n)ination  | "):  .sen,  n.^..  A'r/mm  iroicn 
lUhhons  With  M'ovcn  Solv(ol<io  froni  I'idwon  ond 
lln^  Piu)plo's  llopnhiio  ofC.hino:  Anlidinnpin<>  Dniv 
Ordors.  7,1  I’K  .');i(i;i2.  .'):i(i:i:i  (.Snplninl)(!r  I.  2010) 
(wlnun  Ibn  Dnpartninnl  ordnrnd  Ibn  Inrinination  ol 
sus|)(!nsion  and  ndnnd  ol dnlins  lor  nnirins 
occurring  prior  In  Ibn  publication  of  Ibn  ll'ti's 
allirnialivn  Ibrnal  dnbaininalion). 


towers  from  the  PRC  and  the  Socialist 
Re))uhlic  of  Vietnam,  one  commi.ssioner 
determined  that  an  industrv  in  the 
United  States  is  threatened  with 
material  injury  by  rea.son  of  such 
im])orts  and  further  determined  that  he 
would  not  have  found  material  injurv 
hut  for  the  suspension  of  litiuidation, 
and  three  commi.ssioners  determined 
that  an  industrv  in  the  United  States  is 
not  materially  injured  or  threatened 
with  material  injury  by  reason  of  such 
imports.'  because  the  ITC’s 
determination  that  an  industry  in  the 
United  States  is  materiallv  injured  or 
threatened  with  material  injurv  is  not 
accompanied  by  a  finiling  that  material 
injury  would  have  resulted  but  for  the 
suspension  of  litiuidation  of  entries 
sini;e  the  PivIiniiiKirv  Dulurminution, 
the  Department  determines  that  the 
“general  rule"  of  section  73()(b)(l)  of  the 
Ai:t  lines  not  apply."  Therefore,  in 
accortlantie  with  the  "s])t!i;ial  rule”  of 
setdion  73(i(b)(2)  of  the  Aid.  the 
Department  will  instruct  CbP  to 
terminate  the  sus])t!nsion  of  lit|nidation 
for  entries  of  wind  towers  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumptiou  prior  to  the  publication 
of  the  ri’C’s  final  determination  and 
refund  any  cash  de])osil  of  estimated 
antidnmi)ing  duties  for  these  entries. 

Suspension  of  Liquidation  and 
Collection  of  Cash  Deposit 

In  accordance  with  sections 
735(c)(1)(b)  and  73()(1))(2)  of  the  Act.  the 
Dejiai tment  will  instruct  CbP  to 
suspend  liquidation  on  all  entries  of 
subject  merchandise  from  the  PRC  made 
on  or  after  the  date  of  the  publication  of 
the  ITC’s  final  affirmative  injury 
determination.  The  Department  will 
akso  instruct  CbP  to  require  cash 
deposits  equal  to  the  estimated  amount 
by  which  the  normal  value  exceeds  the 
U.S.  price  as  indicated  in  the  chart 
below.  These  cash  deposit  rates  will  he 
adjusted,  where  apiiropriate,  for  export 
subsidies.  These  in.structions 
suspending  liquidation  will  remain  in 
effect  until  further  notice. 

Accordingly,  effective  on  the  date  of 
publication  of  the  ITC’s  final  affirmative 
injury  determination,  CbP  will  require, 
at  the  same  time  as  importers  would 
normally  deposit  estimated  duties  on 
this  subject  merchandi.se.  a  cash  deposit 
for  estimated  antidumiiing  duties  ha.sed 
on  the  weighted-average  dumping 
margins,  adjusted,  where  appro])riate, 

~  Son  ITC  Hopovi. 

"  .SV?(;  MUL  1 1  'SAI  dorp.  v.  (  niloil  Slolos.  Hi  (M.T. 
H)«.  111-114  ( 1<)!I2)  (finding  Unit  Ibo  Acl  rc(|nircs 
Ibn  Dnpintninnl.  wbnn  conirontnd  will)  IIk;  siiinn 
rrii  voling  piittnrn  ns  prnsnni  bnrn.  to  rnbind  dnlins 
cniincind  prior  In  Ibn  iTli's  pnblicntion  of  its  llnnl 
injurv  dntnrniinntion). 
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for  export  subsidies.''  The  rate  for  tlu; 
FRC-\vi(le  entity  appli(!s  to  all 
combinations  of  producers  and 
exporters  of  subject  merchandise  not 


specifically  listed  under  the  “Final 
Detm  inination  of  Antidnm|)ing 
lnv(!stigation"  .section  below. 


Final  Determination  of  Antidumping 
Inve.stigation 

The  weighted-average  dum])ing 
margins  are  as  follows: 


Exporter 


Chengxi  Shipyard  Co.,  Ltd . 

Titan  Wind  Energy  (Suzhou)  Co.,  Ltd . 

Titan  Wind  Energy  (Suzhou)  Co.,  Ltd . 

CS  Wind  Corporation  . 

Guodian  United  Power  Technology  Baoding  Co.,  Ltd. 

Sinovel  Wind  Group  Co.,  Ltd . 

PRC-Wide  Entity  . 


Producer 


Chengxi  Shipyard  Co.,  Ltd . 

Titan  (Lianyungang)  Metal  Product  Co.,  Ltd . 

Titan  Wind  Energy  (Suzhou)  Co.,  Ltd . 

CS  Wind  China  Co.,  Ltd . 

Guodian  United  Power  Technology  Baoding  Co.,  Ltd. 
Qiangsheng  Wind  Equipment  Co.,  Ltd . 


Weighted- 
average 
dumping  margin 
(percent) 


47.59 

44.99 

44.99 

46.38 

46.38 

46.38 

70.63 


PRC-Wide  Entity  includes  AVIC  International  Renewable  Energy  Co.,  Ltd. 


This  notice  constitutes  the 
antidumping  duty  order  with  nispect  to 
wind  towms  from  the  FRC  pursuant  to 
section  73(i(a)  of  the  Ac:t. 

This  order  is  published  in  accordance 
with  section  73(j(a)  of  the  Act  and  15) 
CFR  3.51.211. 

DaltMl:  t-\;l)niar\'  12.  201;). 

Paul  Pi(|iiaclo, 

AssisIdiU  Sdcraldiv  for  Iid])orl 
Addiinistralion. 

U  K  tine.  20i:{-0;i727  I'iliul 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-842,  A-580-868] 

Large  Residential  Washers  From 
Mexico  and  the  Republic  of  Korea: 
Antidumping  Duty  Orders 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commen:e. 

SUMMARY:  Basiid  on  affirmative  final 
determinations  by  the  Dejiartment  of 
Commerce  {the  Department)  and  the 
International  Trade  (lommission  (the 
lT(d,  the  Department  is  issuing 
antidumping  duty  orders  on  large 
residential  washers  (washers)  from 
Mexico  and  the  Republic  of  Korea 
(Korea). 

DATES:  Effect ivo  Date:  fTibniarv  15, 
2013. 


FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Smith  (Mexico)  or  David 
Goldberger  (Korea).  AD/GVD 
()])erations.  Office  2.  Import 
Administration.  International  'I'rade 
Administration,  IJ.S.  Dejiartment  of 
(Commerce.  14th  Street  and  Constitution 
Avenue  N\V,  Washington,  DC  20230; 
telephone:  (202)  482-1700  or  (202)  482- 
4130,  resjiectively. 

SUPPLEMENTARY  INFORMATION: 

Background 


determinations  of  sales  at  less-than-fair- 
vahie  in  the  antidmnjiing  duty 
investigations  of  washms  from  Korea 
and  Mexico  on  December  20  and  27. 

2012,  re,s])eclively. '  On  February  8, 

2013,  the  rr(i  notified  the  Department  of 
its  affirmative  determinations  that  an 
industry  in  the  United  States  is 
materially  injured  within  the  meaning 
of  section  735(b)(l)(7\)(i)  of  the  Act  by 
reason  of  le.s.s-than-fair-valne  imports  of 
washers  from  Mexic:o  and  Korea.- 

Scope  of  the  Orrlers 

Th(!  ])rodnct.s  covenul  by  these  orders 
are  all  large  residential  washers  and 
certain  snbas.semblicLs  thereof  from 
Mexico  and  Korea. 

For  ])nr])o.ses  of  these  orders,  the  term 
"large  residential  washers”  denotes  all 
automatic  clothes  washing  machines, 
regardle.ss  of  the  orientation  of  the 
rotational  axis,  except  as  noted  below. 


with  a  cabinet  width  (measured  from  its 
widest  ])oint)  of  at  lea.st  24.5  inches 
(62.23  cm)  and  no  more  than  32.0 
inches  (81.28  cm). 

Also  c;ov(;r(Hl  are  certain 
snba.ssemblies  used  in  large  residential 
washers,  namely:  (1)  All  a.ssembhul 
cabinets  designed  for  use  in  large 
residential  washers  which  incor])orate, 
at  a  minimum:  (a)  at  lea.st  three  of  the 
six  c:abinet  surfaces;  and  (b)  a  bracket; 

(2)  all  assembled  tubs  '  designed  for  use 
in  large  residential  washers  which 
incorporate,  at  a  minimum:  (a)  a  tub; 
and  (b)  a  seal;  (3)  all  assembhul  baskets 
designed  for  use  in  large  residential 
washers  which  incor|)orate.  at  a 
minimum:  (a)  A  side  wrapper:  '’  (b)  a 
base;  and  (c)  a  drive  hub;"  and  (4)  anv 
combination  of  llu;  foregoing 
snba.ssemblies. 

Fxcluded  from  the  .sco])e  are  stacked 
washer-dryers  and  commercial  wa.shers. 
The  term  “stacked  washer-dryers” 
denot(!s  distinct  washing  and  drying 
machines  that  are  built  on  a  unitary 
frame  and  share  a  common  console  that 
controls  both  the  washer  and  the  dryer. 
The  term  “commerc:ial  washer”  denotes 
an  automatic  clothes  washing  machine 
designed  for  the  “l)ay  per  use”  market 
meeting  eith(;r  of  the  following  two 
definitions; 

(1)  (a)  it  contains  ])aymenl  .system 
electronics;  ~  (b)  it  is  configured  with  an 
externally  mounted  stcud  frame  at  lea.st 
six  inches  high  that  is  designed  to  house 
a  coin/token  operated  payment  system 
(whether  or  not  the  actual  coin/token 
operated  j)ayment  system  is  in.stalled  at 


2-14-1  H:4.'>  iiin| 


In  accordance  with  .sections  735(d) 
and  777(i)(  l)  of  the  Tariff  Act  of  15)30, 
as  amended  (the  Act),  the  Department 
publi.shed  its  affirmative  final 


''.S'cf  stM.liDii  7:i()(ii)(a)  <il  lilt!  .Act. 

'  .Sec  Siilici-  of  Fiiuil  Dfli-niiiiuilion  ol  Soh's  nl 
h-ss  Tlum  l-dir  \  '<iliic:  Ixir^^r  Hosiilcnlial  Wanlirrs 
From  the  liffniltlu:  ofKon^o.  77  MS  7,">!IKK 
(l)(!i:(!mlH!r  2(>.  21112):  and  S’oticc  ol  Finol 
Dflrrmiiuilion  of  Soles  al  hrss  Tlum  Fair  Volmr. 
hm^e  Itesidenliol  Washers  from  .\h‘xiro.  77  I''K 
7(i28«  (Diaiwnbcr  27.  2012). 

-  See  (leilain  Lar^e  Itesidenlial  Washers  from 
Korea  am!  Mexieo.  InviLsIi^atiiin  Nos.  701-T.\-488 


and  7:il-'r.\-l  1<I<I-12(I0  (I'inal).  II..S.  I'lX'. 
I’uhlicalioii  4:i78  (l•'(!l)ma|■v  20i:i). 

‘A  "till)"  is  IIk!  part  oIiIk;  washer  dcsif^nod  lo 
hold  water. 

■*  A  '■|)askt!l''  (sometimes  relerred  lo  as  a  ■drum  ') 
is  llu!  part  ol  llie  wasluu'  d(!sien(!d  to  hold  clothing 
or  other  lahrics. 

’.A  "side  wrapper"  is  the  cylindrical  jiarl  ol  the 
hasicet  thiil  acliiallv  holds  the  clothing  or  other 
lahrics. 


'•A  "drive  huh"  is  the  huh  al  tin;  ('.(mter  ol  the 
hast!  thill  lieiirs  the  load  Irom  the  motor. 

^"I’avmenl  system  tilectronics"  diinotes  a  circuit 
lioiird  designed  lo  receive  sigmils  Irom  ii  |)iivmt!nt 
iK:c(!ptimc(!  device  and  lo  displav  pavmeni  amount, 
selected  settings,  iind  cvi:h!  status.  .Such  tileclronics 
iilso  cajiture  cycles  and  piiymenl  history  anti 
provide  lor  tnmsmission  to  a  reader. 


of  importation):  (c)  it  contains 
<1  inisli  button  user  intorfaco  witli  a 
inaxiinnin  of  six  maniiallv  selectable' 
wash  cvcle  settinos.  witb  no  ability  of 
li(!  ond  user  to  otberwise  modify  water 
‘'■'d^Matnre  u’aterleyel.  or  spin  speed 
>';aselee:ted  xyasb  cycle  settinj-:  and  (.1) 
lie  (.onsol(!  containing  the  user  interface 
i-s  made  of  steel  and  is  assembled  \yitb 
security  fasteners:”  or 
(2)  (a)  It  contains  jiayinent  system 
o  (ictronics:  (b)  the  payment  system 
electronics  are  enabled  (wbetlier  or  not 
10  piiyinent  acceptance  deyice  lias  been 
mslalled  at  the  time  of  imjiortalion) 
such  that,  in  normal  ojieration.”  the  unit 
(;mmot  begin  a  \yash  cycle  lyitlumt  first 
rei.eiying  a  signal  from  a  hoiui  fide 
payment  accejitance  deyice  such  as  an 
olectronic  credit  card  reader:  (c)  it 
contains  a  jnish  button  user  interface 
with  a  maximum  of  six  manually 
selectable  wash  cycle  settings,  with  no 
flidity  of  the  end  user  to  otherwise 
modify  u'ater  temjjerature.  water  leyel 
or  sjmi  speed  for  a  .selected  w-a.sh  cycle 
■sotting:  and  (d)  tho  console  containing 
llHi  K-sor  interface  is  made  of  steel  and 
IS  assembled  with  .security  fasteners. 

Al.so  excluded  from  the  .scope  are 

••‘|toinati(;cl()thesw'a.shing  machines 

with  a  yertical  rotational  axis  and  a 
lilted  capacity  of  less  than  ;h7()  cubic 
««^^<^'-li<'»>fllotlie(J.S.  nepartment 
ol  hiiergy  pursuant  to  10  CFR  429.12 
wif  '0  Jiiiil  ill  iiccordance 

If  rro‘'  established  in 

1b  (d'R  part  4.i0. 

'I’Ihi  products  subject  to  the.se  orders  i 

iii'o  currently  classifiable  uiuler  ‘  , 

subheading  84 .'50.20. ()()90  of  the 
Harmonizod  Tariff  System  of  tho  United  t 

States  (ffTSUSj.Prodncts  subject  to 

I  ir'm  Tc  ‘  ( 

lit  ^>US  subheadings  84.'')0.1 1.0040  t^ 

84 .'50. 11. 0080,  8450.90.2000.  and  1 

8450.90.0000.  Although  the  UTSUS  e 

subfieadings  are  proyided  for  e' 

purposes,  tho  (.• 
u  iitton  description  of  the  merchandise  c, 
•  ub)e(.t  to  this  scope  is  dispositiye.  c:i 

Antidumping  Duty  Orders  H 

As  stated  aboye,  on  February  8,  201  ;i  w 

Arro"’  7:i5(d)  of  the 

Act  the  1(.  notified  the  Department  of  “ 
Its  final  determinations  in  the.se  e,. 

niyestigations.  in  which  it  found  /•>- 

uiiiterial  injury  with  re.spet;t  to  wsisliers 
lium  Mexico  and  Korea. ")  ffncmi.se  the  ri 
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tv  "’ft  iinjiorts  of  w'asliers 

horn  Mexico  and  Korea  are  materially 
"ipu-inga  U.S.  industry,  all 
unlicjnidated  entries  of  such 
'■  niercliandise  from  Mexico  and  Korea 
entered  or  withdrawn  from  warehouse 
If  f''<’;‘f'l))oct  lothea.s.se.s.sment  of 
;c  milidmnping  duties. 

‘f "'ill'  ■•""^lioii 

'■  li'<M>i"lin"nl  ivill 
Iii.ct  U.S.  (.nstoins  and  border 
.■olo,:li„..  ((:ii|.)ln„.ss„s.s,u|,„nfu,ll,„r 
Ui.stiuctioii  by  the  Department 
11  antidmnjiiiig  duties  eipial  to  the 
anionnts  listed  below'  for  all  releyant 
eiitries  of  w'ashers  from  Mexico  and 
Korea.  Fliese  aiitidiimping  duties  w'ill 
be  asse.s.sed  on  unli(,nidated  entries  of 
washers  from  Mexico  and  Korea 
entered,  or  withdrawn  from  warelioii.se 

'mV'f'o Augmst  3, 
-012,  the  date  ol  public;ation  of  the 

lirelnninary  determinations,"  but  will 
not  include  entries  occurring  after  the 
expiration  of  the  in  oyisional  measures 
Pnhlication  of  the 
I  lys  final  injury  determinations  as 
turther  de.scribed  below'. 

Uontimialion  of  Su.spensiun  of 
1  iqiiidalion 

In  iK.cordance  w'itli  .section 
73.'5(c)(1)(H)  of  the  Act.  we  will  instruct 
(dh  o  continue  to. su.spend  li(|nidation 

on  all  entries  of  w'asliers  from  Mexico 
and  Korea.  We  will  also  instruct  CHP  to 
re(|nire  ca.sli  depo.sif.s  equal  to  the 
amounts  indicated  below.  These 
instruction.s  suspending  liquidation  w'ill 
leinain  in  effect  until  further  notice 
(.onsistent  w'itli  onr  jiractice,  w'liere 
hie  product  under  inyestigation  is  al.so  i 
■suhiect  to  a  concurrent  counteryailin<>  i 
duty  inyestigation,  w'e  will  in.struct  (’13P  i 
to  leciuire  a  cash  dejiosit  equal  to  the  f 
amount  by  which  the  normal  yalue  r 

exceeds  the  exiiort  price  or  constructed  e 
export  price,  less  the  amount  of  the  r 

eoimteryailing  duty  determined  to  fi 

eon.stit  ute  an  exjiort  subsidy. '  ‘  fn  the  n 
ease  of  washers  from  Mexiix),  because  m 
the  product  under  inyestigation  is  not 
■suliject  to  a  eoimteryailing  duty  (>■ 

•nvestigation.  the  cash  deposit  rates 
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haye  not  been  adjusted.  In  the  case  of 
washers  from  Korea,  although  the 
product  under  inyestigation  is  al.so 
•subject  to  a  concurrent  counteryailine 
duty  inyestigation.  with  resjiect  to  LU 

■  ."'’‘^henics.lnc.fbCj.ihoDopartinent 

found  no  eoimteryailing  duty 
1  j'h'  ibutable  to  export  subsidies, 
jj  I  herefore.  w'e  haye  not  offset  the  cash 
deposit  rate  shown  below'  for  L(i 

■  with  respect  to  Daewoo 
hloctronics  Corporation  (Daew'oo). 
Samsung  Flei.tronics  Co.,  fjd 
(Samsung),  and  All  Others,  the 
Doinirtment  did  find  counteryailinR 
dutie.s  attributable  to  export  subsidies. 
Iherefore  for  Daew'oo.  w'e  offset  the 
Al'A  antidumping  margin  (/.e..  82  41 

porcenf)bythecounteryailing(h.^ 

uttiibutable  to  export  subsidies  (/ o 
3..30  purcent)."  For  Samsung,  w'e  offset 
the  antidumping  margin  (/.e  9  29 
pon:onf)bythecounteryailingdn 

tittiilnitable  to  export  subsidies  (/e 
O-Oh  pm.ent). -.Muir  All  (Ithers.  w.i'offset 
the  antidumping  margin  (/.e..  ii.«(i 
perc^ent)  by  the  eoimteryailing  duty  rate 
.ittributable  to  export  subsidies  (/  r 

Accordingly,  effectiye 
(m  the  date  of  publication  of  the  ITC’s 
hmd  affirmatiye  injury  determinations. 
(■131  will  require,  at  the  .same  time  as 
importers  would  normally  deiiosit 
ustimated  dutie.s  on  this  subject 
inerchandi.se.  cash  deposits  eijual  to  the 
fimounts  indicated  below',  w 

I  lovisional  Measiire.s 

Section  7;3;3(d)  of  the  Act  .states  that 
instructions  i.ssued  pursuant  to  an 
affirmatiye  preliminary  determination 
inay  not  remain  in  effect  for  more  than 
tour  months  except  w  here  exjKirters 
rupre.senting  a  significant  iirojiortion  of 
uxjiort.s  of  the  subject  merchandise 
roquest  the  Department  to  extend  that 
tour-month  period  to  no  more  than  six 
months.  At  the  request  of  exporters  that 
cK.count  for  a  significant  jiroportion  of 
W'asfiers  from  Mexico  and  Korea,  w'e 
oxtended  the  four-month  {leriod  to  no 


A  ■  souinlv  lasl,,n,s-"  is  a  scraw  will,  a 
MaiKl.iid  liaai  llial  l■a(|ui,■„s  a  iK.ii-staiKlai'd  (Irivci- 

1  I’"’  •'"I""  '  liNilun- 1„  |„vv,.„| 

m"  kS  "■'■"X'Ihis  ..r  T.„-x  <lrii  a,s  I.  !,,,, 

l.a'w  "la  <.,,an,li„o 

c,  l,,(,s)  a\ailal,la  l„  a,„l  u.sars  (J.,-..  „„| 

.  Wi.Kl  loi-  l,>sl,„{.  or  rapair  l,y  a  lachnioi;,,,). 


'  livsichnUinl  MV/.s-y,ar.s-  Fmni  Mrxinr 

'  „l  Sal, :s  at  h^ss  Than 

1(111  \  ahtaand  TasIponvnwnI  of  Tina  I 
lh-l,„,hian.  77  l.'K  4(1401  (Auoust  ;i.  201  q-  a,„l 
Ao/ir  a  0/ 1  rahnnnary  Dalarminalian  al  Sain! al  iLs 
Than  I-air  \  alnn  and  Paslpnnnmnnl  a!  Tina! 

Laron  llnsidnniial  Waslwrs  Trow  thn 
llcpahln:  0/  Kama.  77  I.R  4(i:i<li  (Augusl  :t,  2012) 

/VorSa’  <>l  UddKlclions  Ilnoardino  thn 

had,,.,,  ol  Ar,:n, , I, no 

.ynasnrns  T,-rio,l  in  Antidnwpino  and 

at  '  Ihhrininali,),,  ,>1  Sahs 

ilh.^s  ihanlan-  \  ahm:  Carhazoln  Vhdnt  Th'nwnI 

m!T"  ■ (Nova,,,!;;,,. , 


"  Hoshinnlial  W'aslwr.x  horn  thn 

Itninihlir  olkoina:  hnlinnnair  Affirwativn 

i  ,  ■  h'/hi  Tinal  Anihhnnnino 

n,-l,,nnnal„w.  77  KK  .TlUil  ()una  f,.  2010 
imchaopal  ,,,  hiryn  Ih-shhwiial  Washnis  T,„m  thn 
nalvlh'i  T  h»nd,;yaili„o 

'  •  .Saa  Ma,,)o,a,),li„„  to  Tha  l.il,,  a„li|la,l 
.Sani,suiiu  l.,„;,|  Dalariniiialion  Calculi, |io„ 
Mamniiuuhm,."  daiad  Dacainbar  IK,  2012. 

'".Sa,.  Mainoii.uduu,  lo  Tlia  Mla  aniili.rd 
(.alculauon  ol  il,a  All-Oil, a, s  Kala  for  ||,o  ,.i„i,, 

I  ti  unia.iiioi,  ol  il,a  Anliduiupi,,..  lluiv 

klaw!  "  d  il  "1  o'''"'"';  "'"■‘‘•''''i'-l  'Vasl,a.s  l,o,„ 
isou  .i.  d.,lad  hacaiubar  IK.  2012. 

■CS'aa.sarlio,,  7;i(i(a)(;i)  ol  ll,a  Acl. 
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more  than  six  months.''*  In  tin; 
underlying  investigations,  the 
I3(!])artment  puljlished  tlie  preliminary 
(l(!terminations  on  August  3.  2012. 
'I’hereldre,  the  six-month  period 
l)eginning  on  the  date  of  pul)li(:ation  of 
th(!  ])reliminarv  determinations  ended 
on  lannary  30.  2013.  l'nrth(!rmore. 
.section  737(1))  of  the  Act  states  tliat 
definitive  duties  are  to  begin  on  the  date 


of  piihlication  of  the  rr(7s  final  injnrv 
determination. 

'I'herefore.  in  accordance  witli  section 
733(d)  of  tlie  Act  and  onr  practice,  we 
will  instruct  (IHF  to  terminate  the 
suspension  of  licjiiidation  and  to 
li(]nidate.  without  regard  to 
antidmn])ing  duties,  imlicpiidated 
entries  of  washers  from  Mexico  and 
Korea  entered,  or  witlidrawn  from 


warehon.se,  for  consinn])tion  after 
lannary  30,  2013,  the  date  ])rovisional 
measures  expired,  until  and  through  the 
day  preceding  the  date  of  publication  of 
the  nil’s  final  injnrv  determinations  in 
the  Federal  Register.  .Suspension  of 
li(luidation  will  resume  f)n  the  date  of 
publication  of  the  ri’Cl’s  final 
determinations  in  the  Federal  Register. 


The  Weighted-Average  Dumping  Margins  are  as  Follows: 


Country 

Manufacturer/Exporter 

Dumping 

margin 

Cash  deposit 
(%) 

Mexico . 

Electrolux  Home  Products  Corp.  NV/Electrolux  Home  Products  De  Mexico,  S.A.  de 
C.V.  36.52  36.52. 

Samsung  Electronics  Mexico  S.A.  de  C.V . 

72.41 

72.41 

Whirlpool  International  S.  de  R.L.  de  C.V . 

72.41 

72.41 

All  Others . 

36.52 

36.52 

Korea  . 

Daewoo  Electronics  Corporation . 

82.41 

79.11 

LG  Electronics  Inc . 

13.02 

13.02 

Samsung  Electronics  Co.,  Ltd . 

9.29 

9.23 

All  Others . 

11.86 

11.80 

This  notice  constitutes  the 
antidumi)ing  duty  orders  with  res])ect  to 
washers  from  Mexico  and  Korea 
pursuant  to  .section  730(a)  of  the  Act. 
Interested  ])arties  can  find  an  updated 
list  of  antidumping  duty  orders 
currentlv  in  effect  at  http:// 
i(i.it(i.(i()(:.gov/st(its/i(ist(itsl  .htinl. 

rhe.se  orders  are  |)uhlished  in 
accordance  with  section  730(a)  of  the 
Act  and  section  3.51. 2T1  of  the 
Department’s  regulations. 

l)al(!(l:  l•'(!l)nlilrv  ft.  2013. 

Paul  Pi(|uado, 

Assistant  Sarrclaiv  far  Impart 
Administration. 

It'R  Doc.  21)13-03(130  I’iliul  2-14-13;  K;45  ami 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-552-814] 


AGENCY:  Import  Administration, 
International  Trade  Administration. 
De])artment  of  Commerce. 

SUMMARY:  Rased  on  affirmative  final 
determinations  hv  the  Department  of 
Commerce  (the  ‘‘Department”)  and  the 


International  Trade  Commission 
(“ITC”),  the  Dejiartment  is  issuing  an 
antidumping  duly  order  ou  utility  scale 
wind  towers  (‘‘wind  towers”)  from  the 
.Socialist  Repuhlic  of  Vietnam 
(‘‘Vietnam”).  In  addition,  the 
Dejiartment  is  amending  its  final 
determination  to  correct  certain 
ministerial  errors. 

DATES:  Hffactivc  Du/e;  f’ehruarv  15, 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  Charles  Higgle,  AD/CVD 
(Iperalions.  Office  4,  Imiiort 
Administration,  International  Trade 
Administration.  II. S.  Department  of 
Commerce,  14th  .Street  and  Constitution 
Avenue  NVV.,  Washington,  DC  20230; 
lele])hone;  (202)  482-4102  or  (202)  482- 
0050,  res])ectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  sections  735(d) 
and  777(i)(l)  of  the  Tarilf  Act  of  1030, 
as  amended  (“Act”),  on  December  2(i. 
2012,  the  Department  ])uhlished  the 
final  determination  of  sales  at  less  than 
fair  value  in  the  antidnmping  diitv 
investigation  of  wind  towers  from 
Vietnam.'  On  Fehruarv  8,  2013,  the  ITC 
notified  the  Department  of  its 
affirmative  determination  that  an 
industry  in  the  United  .States  is 
materially  injured  or  threatened  with 


material  injury  by  reason  of  imports  of 
wind  towers  from  Vietnam.- 

S(:()})(;  of  the  Order 

The  merchandise  covered  by  this 
order  are  certain  wind  towers,  whether 
or  not  tapered,  and  sections  thereof. 
Certain  wind  towers  are  designed  to 
sup])ort  the  nacelle  and  rotor  blades  in 
a  wind  turbine  with  a  minimum  rated 
electrical  jiower  generation  capacity  in 
exce.ss  of  100  kilowatts  and  with  a 
minimum  height  of  50  meters  measured 
from  the  base  of  the  lower  to  the  bottom 
of  the  nacelle  (/.e..  where  the  toj)  of  the 
tower  and  nacelle  are  joined)  when  fullv 
assembled. 

A  wind  tower  section  consists  of,  at 
a  minimum,  multiple  steel  plates  rolled 
into  cylindrical  or  conical  shapes  and 
welded  together  (or  otherwise  attached) 
to  form  a  steel  shell,  regardless  of 
coating,  end-fini.sh,  ])ainting,  treatment, 
or  method  of  manufacture,  and  with  or 
without  flanges,  doors,  or  internal  or 
external  components  (e.g..  flooring/ 
decking,  ladders,  lifts,  electrical  buss 
boxes,  electrical  cabling,  conduit,  cable 
harness  for  nacelle  generator,  interior 
lighting,  tool  and  storage  lockers) 
attached  to  the  wind  tower  .section. 
.Several  wind  tower  .sections  are 
normally  rcHjuired  to  form  a  completed 
wind  tower. 

Wind  towers  and  .sections  thereof  are 
included  within  the  scojie  whether  or 
not  they  are  joined  with  nonsuhject 


Utility  Scale  Wind  Towers  From  the 
Socialist  Republic  of  Vietnam: 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order 


l(!U(!rs  Id  tlid  l)d])iii'tnidiil  Irom  LC 
l':ld(:trdiii(;s  liic.  iiiul  I.C  IJIdclrimics  II.SA.  Inc. 
(cdlldctivisly.  I.Ci).  <111(1  .Saiii.sunj;  i;l(!ctn)nics  ('.(>.. 
1.1(1.  <ni(i  .Sainsiin”  Ivlcclronics  .\nu!i'ic:i.  Inc. 
(cdlldclivdiy.  .Siiiiis(in^)  (K()r(!:i);  .ind  Llcclrdlux 
HdiiU!  I’nHliicIs.  Corp..  N.V.  and  i;l(!(:lrolux  Honu! 


I’lodncis.  Inc.  (collccliiady.  IJUicli'olux)  (M(!xic()): 
(lal(!(l  Inly  13,  2012. 

'  .See  /  'lilily  Si-iila  Wind  Towers  Trom  the 
SocidlisI  l{l•|)llllli<■  of  Viotnonf.  l-'inol  Detormimdion 
of  S(d(^s  ol  h^ss  Titan  Fair  Wilint.  77  I'  K  750H4 
(l)(!(:(!inl)(!r  20.  2012)  [“Final  Datarminalion'  ). 


-See  I  'lililv  Scale  Wind  'I'owtns  front  Citiittt  and 
\’ielitaitt.  U.SI  I'C;  Invcsligalion  No.s.  701-TA-4!)0 
and  731-TA-l  1!),3-1 100  (I'inid).  U.Sl’I'C  I’nlilicalion 
4372  (I'dliruary  2013)  (“ I'TC  lie])orF'). 
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inorchandi.se,  such  as  iiacullos  or  rotor 
blades,  and  whether  or  not  they  have 
internal  or  (jxternal  (;oin|K)nents 
attached  to  the  subject  inerchandis(!. 

S])(;ciiically  excluded  I’roin  the  sco])e 
are  nacelles  and  rotor  blades,  regardhi.ss 
ol' whether  they  are  attached  to  the  wind 
tower.  Also  excluded  are  anv  internal  or 
exter  nal  components  which  are  not 
attacluul  to  the  wind  tow(;r.s  or  .sections 
thereol. 

Merchandise  covered  hv  tin;  order  is 
currently  classili(;d  in  the  ilarmoniziul 
Tarilf  System  oi  the  United  States 
(“IITSIIS”)  und(;r  subheadings 
7308. 20. 0020  *  or  8.'502.31  .OOOO.-*  Prior 
to  2011,  merchandise  c;overed  hv  the 
order  was  classified  in  the  IITSDS 
under  .subheading  7308.20.0000  and 
may  continue  to  he  to  st)me  degree. 
While  the  HTSUS  subheadings  are 
])rovided  for  convenience  and  customs 
purposes,  the  written  descri])tion  of  the 
sco])e  of  the  order  is  dispositive. 

Ainandiiuuit  to  the  Finol  Dotornnnotion 

On  D(!ceml)er  20.  2012,  the 
Department  ])uhlished  its  affirmativi! 
final  determination  in  this  proceeding.'’ 
On  December  20,  2012.  OS  Wind  Orou]) 
(‘‘(;SW(;”),  the  res|K)ndent  in  this 
investigation,  and  the  Wind  Tower 
Trade  (ioalition  ("Petitiomir”)  submitted 
timely  ministerial  (UTor  allegations  and 
nupiesttul,  ])ursuant  to  10  (]FR  3.')!. 224, 
that  the  De])artment  correct  the  aileg(ul 
ministerial  errors  in  the  dumping 
margin  calculations.  On  Dec(;ml)er  31. 
2012,  Petitioner  submitted  timelv 
rebuttal  comments. 

Aft(!r  analyzing  all  interesttul  ])arlv 
comments  and  rebuttals,  we  have 
detcninined.  in  act:ordance  with  section 
73.5(e)  of  the  Act  and  10  CFR  351.224(e). 
that  we  made  the  following  ministerial 
errors  in  our  calculations  for  the  Final 
Daiennination  with  res])ect  to  (iSWO; 

•  We  unintentionally  omitted  the 
factors  of  production  (“FOPs")  for  steel 
bar,  stainless  steel  pipe,  tlal-rolled 
plat(!.s  and  stone;  grit  from  the  normal 
value  used  in  the  dum])ing  margin 
calculation  j)rogram. 

•  We  unintentionally  omitted  the 
FOPs  for  steel  bar,  staiidess  steel  ])i])e 
and  flat-rolled  plates  from  the 
calculation  of  the  av(;rage  surrogate 
value  used  as  facts  available;  te;  cie:e:e)unl 
fe)r  the;  eliffe;re;ne;e;  he;twe;e;n  the;  ])ae;ke;el 
we;ight  e)f  a  te)we;r  anel  the;  sum  e)f  the; 
FOPs  e)f  sue;h  a  te)we;r. 


'Wind  lowcirs  an;  cdassillnd  iiii(it!i'  Il'lSU.S 
7;e()K.2().()()2()  wluMi  ini|)i)rlo(l  as  a  lownr  or  towor 
soclionis)  aloni!. 

'  Wind  lowors  may  also  Ini  classifiod  imdor 
iri’.SlI.S  8,'j()2.ai.e){)(l(l  wlmn  im|>oi't(!d  as  pari  ota 
wind  UirliiiK!  (/.(?..  accoinpanyin}^  nacollos  and/or 
rotor  l)lados). 

'.S'l.T'  Dnhuniiiuitiiin. 


f’eir  a  ele;taile;el  eli.se;ussie)n  e)f  ;dl  alle;ge;el 
ministerial  e;rre)rs.  as  we;ll  as  the; 
De;partme;nt’.s  analysis,  son 
Me;me)ranelum  te)  Paul  PiejuaeU), 

Assistant  Se;e;re;tarv  fe)r  lmpe)rt 
Aelministnitie)!),  fre)m  Ohristiiin  Marsh, 
De;])uty  Assistant  Se;e:re;tarv  ie)r 
Antieium])ing  anel  Oe)unte;rvailing  Duty 
Opi;ratie)n.s,  e:e)ne:e;rniug,  “Mini.ste;ri<il 
I'irre)!'  Me;me)ranelum,  Ameaieleel  Final 
De;te;rminatie)n  e)f  Sale;.s  at  l,e;.ss  I’lian  Fair 
Viilue:  Utility  Se;ale;  Winel  Te)we;r.s  fre)m 
the;  Se)e:ialist  Re;j)ul)lie;  e)f  Vie;tnam.” 
elateel  januarv  18.  2013  (“Ministerial 
Fi  re)!’  Me;me)ranelum"). 

In  the;  Final  Datanninalion,  we 
assigneel  the;  Vietnam-wiele;  entity  a  nite; 
ha.seel  on  the  highe;.st  transactie)n-.spe;e;ifie: 
elumping  margin  for  the  manelatorv 
re;.spe)nele;nt,  (iSWCF*'  Be;e:ause;  the  ediange 
in  (iSWG’s  elumping  margin  e:ale;ulation 
as  a  residt  e)f  cenreeling  fe)r  the  aheeve- 
iele;ntifieel  ministerial  e;rre)r.s  affects  the; 
rate;  a.ssigneel  te;  the;  Vie;tnam-wiele; 
e;ntity.  we;  have;  alse)  ameneleel  the;  rate 
a.ssigneel  te)  the;  Vie;tnam-wiele;  entity.^ 

The;  ameneleel  we;ighte;el-ave;r<ige; 
elum])ing  margins  are;  |)re)vieie;el.  he;le)W. 

Aniidinnpin^  Dntv  Ordar 

As  ne)te;el  cil)e)ve;,  e)n  February  8.  2013. 
in  ae;e:e)rdane:e;  with  se;e:tie)n  735(el)  e)f  the; 
Ae:t.  the;  ITC,  ne)tifie;el  the;  De;partme;nt  e)f 
its  eleterminatie)!)  that  an  inelustrv  in  the; 
llnite;el  .State;.s  is  mate;ri;dly  injure;el  eer 
thre;ate;ne;el  with  material  injury  hv 
re;ase)n  e)f  impeerts  e)f  wind  te)we;r.s  fre)m 
Vietnam.  Therelbre;,  in  iie:e:e)relane:e;  with 
.se;e:tie)n  73()(a)(l)  e)f  the;  Ae;t,  the; 
De;])artme;nt  will  elireed  II. S.  Ou.ste)ms 
anel  Be)rele;r  Pre)te;e:tie)n  (“OBP”)  te)  asse;.s.s, 
uj)e)n  further  instrue:tie)n  by  the; 
Department,  antielumping  elutii;s  e;e]ual 
to  the;  ame)unt  by  whie:h  the  ne)rmal 
value;  e)f  the;  me;re:hanelise;  e;xe:e;eels  the; 
e;x])e)rt  ])rie:e  (or  e:e)n.strue:teel  e;xport 
])rie:e;)  e)f  the  me;re:haneli.se,  fe)r  all 
re;levant  entries  e)f  wind  te)we;r.s  from 
Yie;tnam. 

Se;e:tie)n  73()(1))(1)  e)f  the;  Ae;t 
e;stahlishe,s  a  “genenil  rule”  that,  if  the 
ITC,  in  its  final  eleterminatie)!),  finels 
“material  injury  e)r  thre;at  e)f  mate;riiil 
injury  whie;h.  hut  fe)r  the;  suspe;n.sie)n  e)f 
liepiielatie)!)  unele;r  .se;e;tie)n  733(el)(2)  {e)f 
the;  Ae;t }  we)ulel  hiive  leel  te)  a  fineling  e)f 
mate;rial  injury,”  then  entries  e)f  the; 
snt)je;e:t  me;re:hanelise;,  the;  liepiielatie)!)  e)f 
whie:h  has  he;))!)  su.spe;!)ele;el  |)ursua!)t  te) 
the  Departneent’s  ])re;li!))i!)arv 
ele;te!r!))i!)atie)!)  lueeler  .se;e:tie)!)  733(el)(2)  e)f 
the;  Ae;t,  sheill  he;  .sul)je;e:t  te)  the; 
i!))])e)sitie)!)  e)f  a!)tiehn)i])i!)g  eluties. 
Se;e:tie)!)  73()(1))(2)  e)f  the;  Ae:t  e;.sti!t)li.she;.s 
ii  “.spe;e;ial  rule”  that,  if  the  ITC's  fieeal 
injury  eleteneeieeatie)))  is  baseel  e)!)  the 


'■  Si!f  Findt  Dt'larntiiuilion. 

'  Si^(^  Miiii.stoi'ial  Orror  Momonmdum. 


threat  e)f  material  injury  (e)the;r  tha!) 
thre;at  e)f  !))ate;rial  i!)jurv  ele;.se:ril)e;el  in  the; 
“ge;!)e;ral  rule”)  a!)tiehi!))pi!)g  eh!tie;s 
.shall  he;  asse;.sse;el  een  .sul)je;e;t 
n)ere:ha!)elise;  e;!)te;re;el.  e)r  withelrawn 
Ire)!))  w<!re!he)!!.se!,  fe)r  e;e)!).su!)!ptie)!)  e)n  e)r 
after  the;  elate  of  ])ul)lie:atie)!)  e)f  the;  ITC’s 
!)e)tie;e;  e)f  lueal  ele;te;r!!)i!)atie)!).  l)!)ele;r  this 
“.s])e;e:ial  rule,”  the;  De;])art!))e;!)t  e)rele;rs 
CBP  te)  te;r!!)i!)ate;  su.spe;!)sie)!)  anel  refu!)el 
a!)y  e:a.sh  ele;pe).sit  eif  e;sti!!)ate;el 
;i!)tielu!)!pi!)g  elutie;s  fe)r  entries  maele; 
si!)e:e;  the;  Departmeeet’s  pre;lin)i!)arv 
a!)tielu!))ping  elnty  ele;te;r!))i!)atie)!) '*  a!)el 
he;fe)re;  ])nhlie:atie)!)  of  the;  ITC's  fi!)al 
injury  elete;r!))i!)atie)!).'' 

After  re;vie;wi!)g  the;  ITC’s  final 
ele;te;r!))i!)atie)!),  the;  De;])art!))e;))t 
elete;r!))i!)e;d  that  the  “.spe;e:ial  rule” 
])ur.sua!)t  to  .se;e;tie)!)  73()(1))(2)  of  the  Ae:t 
is  applie:al)le  te)  the;  i!))])e)sitie)!)  e)f 
a!)tielu!))pi))g  elutie;.s  uneler  this  e)rele;r.  Of 
the;  ve)te;.s  i!)  the  ITC’s  final 
ele;te;rmi!)atie)!),  twe)  e:e)!))!))i.s.sie)!)e;r.s 
ele;te;r!))ine;el  that  a!)  ieeelustry  in  the; 
lJ!)ite;el  States  is  !))ate;rially  i!)jure;el  by 
re;ase)!)  e)f  i!))])e)rt.s  e)f  ntility  se:ale;  wieeel 
te)we;rs  fre)!))  the;  Pe;e)ple;’.s  Repuhlie:  e)f 
China  anel  Viet!)!!!)),  e)!)e;  e:e)!))!))i.s.sie)ne;r 
ele;te;r!ni!)e;el  that  a!)  ieeelustrv  i!)  the; 
U!)ite;el  State;.s  is  thre;ate;!)e;el  with 
!!)ate;rial  injury  by  reaso!)  e)f  sue:h 
impe)rt.s  emel  further  ele;te;r!!)i!)e;el  that  he; 
we)ulel  !)e)t  have;  fe)!!!)el  !!)c!te;rial  i!)jury 
hut  fe)r  the;  su.spe;!)sie)!)  e)f  liejuielatie)!). 
iiuel  thre;e;  e:e)n)!)ii.ssie)!)e;r.s  ele;te;r!))i!)e;el 
that  a!)  inelustrv  i))  the;  Iheiteel  State;.s  is 
!)e)t  !))€ite;rially  ieejureel  e)r  threateneel 
with  !))ate;rial  injury  by  re;ase)!)  e)f  sue:!) 
i!))])e)rts. Be;e:au.se;  the;  ITC’s 
ele;te;r!))i!)atie)!)  that  an  inelustrv  in  the; 
ll!)ite;el  States  is  !nate;rially  i!)jure;el  e)r 
thre;ate!)e;el  with  !))aterial  i!)jury  is  !)e)t 
ae:e:e)n)pa!)ieel  by  a  fi!)eli!)g  that  !))ate;rial 
injury  would  have;  re;.sulteel  hut  feer  the; 
suspensie)!)  e)f  licpeielatio!)  e)fe))trie;s 
.si!)e:e;  the  Praliininan'  Detnnnination. 
the;  Department  elete;r!))ine;.s  that  the; 
“ge;!)e;ral  rule”  e)f  se;e:tie)!)  73()(1))(1)  e)f  the 


“.See  I  ’lililv  Seale  Wind  Tam-rs  Irani  the  Sorialinl 
IU‘l>nl>lie  a!  Vietnam:  I’reliminarv  Detenninalian  of 
Sales  at  Less  Than  Fair  Value  and  Fast/ianenient 
al  Final  Delerininatian.  77  FK  •lliO.Sli  (,\i|oiist  2. 

2(1! 2)  {“I’reliininary  Deterniinalian  "). 

''.S(!(:tioii  7;!(>(l))(2)  ol  till!  .Ac!  ("tlu!  Ooiiarlmont 
shall  r(!loas(!  anv  honds  or  olhor  soiairitv  inadi!.  and 
rolimd  any  cash  di!posil  made  *  *  *  with  riispoci 
to  nnirins  otlhi!  mnrehandist!  onlornd.  or  wilhdrawn 
Iron)  war(!honst!,  lor  consumption  h(!lori!  jtlmdali! 
otihi!  pnhiication  otilu!  ITC's  aUlrmativi!  linal 
injiirv  dclorminalion ! "):  sets  e.e.,  Xarran  U'oi  cn 
Itihhons  With  ll'aicn  Selvedtii:  Frain  Taiwan  and 
the  People's  llepnhiie  ofdhina:  Antidnnipine  Dntv 
Orders.  7S  FK  .5;!(i:!2.  aSti:!.')  (.Soptomhnr  1.  2()1()) 
(when!  till!  I)(!|)artm(inl  ordcriid  Ihn  liM'inination  of 
sns|)(!nsion  and  rotund  of  dniios  for  onirios 
occnrrin*>  prior  to  Iho  pnhiication  of  Iho  ITC's 
affirmalivo  throat  d(!lormination). 

">  See  ITC  Iteport. 
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,\i:t  does  not  apply.' '  Therefore,  in 
accordance  with  the  “special  rule"  of 
.sei:tion  73(i(h)(2)  of  the  Act.  the 
l)(‘parlinent  will  instruct  (IHF  to 
terminate  the  suspmision  of  li(|ui(iation 
for  entries  of  wind  lowers  from  Vietnam 
entered,  or  withdrawn  from  wandiouse. 
for  consumption  prior  to  the  ])nhlication 
of  the  IT(''s  final  dettn  inination  and 
refund  any  cash  deposit  of  estimated 
antidum])ing  duties  for  lhe.se  imlries. 

Suspension  of  I.icpiidution  and 
(Collection  of  (Cash  Deposit 

In  accordance  with  sections 
73.'j(c)(l  )(H)  and  73(i(l))(2)  of  the  Act.  the 
Oepartment  will  instruct  131F  to 


suspend  litjuidation  on  all  entries  of 
subject  merchandise  from  Vietnam 
made  on  or  after  the  dat(i  of  tin; 
publication  of  tlu;  ITfl’s  final  affirmative 
determination.  The  Dcipartnumt  will 
also  instruct  (31F  to  recjuire  cash 
de])osits  ecpial  to  the  tislimated  amount 
by  which  tin;  normal  vahu!  (!xc(!eds  the 
II. .S.  |)rice  as  indicated  in  llu!  cdiart 
below.  These  in.slruclions  suspimding 
licpiidation  will  remain  in  eflect  until 
further  notice. 

Acc{)rdingly.  effective  on  the  date  of 
])uhlication  of  the  lT(7s  final  affirmative 
injury  determination.  CUP  will  recpiinc 
at  the  same  time  as  importers  would 


normally  de|)osit  (istimatful  duties  on 
this  sul)j(!ct  merchamlis(!.  a  cash  d(;j)osit 
for  estimated  antidumping  duties  based 
on  the  weighted-average  dnm])ing 
margins.  I'he  rat(!  for  the  Vietnam-wide 
entity  a])plies  to  all  comhinalions  of 
|)roduc:(!rs  ancl  exi)orters  of  subject 
iiKii'chandise  not  specifically  listed 
und(;r  the  "Amended  f'inal 
Determination  of  Antidumping 
Investigation"  section  hcdow. 

Amended  Fimd  Detevminntion  of 
Antidumping  Investigation 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter 

Producer 

Weighted- 

average 

dumping 

margin 

(percent) 

The  CS  Wind  Group’  . 

The  CS  Wind  Group . 

51.54 

Vietnam-Wide  Entity”  . 

58.54 

’The  CS  Wind  Group  consists  of  CS  Wind  Vietnam  Co.,  Ltd.  and  CS  Wind  Corporation. 
’The  Vietnam-Wide  Entity  includes  Vina-Halla  Heavy  Industries  Ltd. 


This  notice  constitutes  the 
anlidnmping  duty  order  with  resjject  to 
wind  towms  from  Vietnam  pursuant  to 
.siiction  73li(a)  of  the  Act. 

This  order  and  ameiuhul  final 
det(M'mination  are  published  in 
accordance  with  sections  73(i(a)  and 
73.')(e)  of  the  Act  and  It)  CFR  3.'j  l.2ri 
and  351.224(e). 

I)at(!(l;  l''<!l)riiarv  12.  2013. 

I'aid  Pi(|ua(lo. 

Assislnnl  Secrelarv  for  Import 
Administration. 

II'K  Doc.  2(n:i-():{72."i  I-'ilcd  8:45  ami 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-570-982] 

Utility  Scale  Wind  Towers  from  the 
People’s  Republic  of  China: 
Countervailing  Duty  Order 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  (Commerce. 

SUMMARY:  Based  on  affirmative  final 
determinations  by  the  Department  of 
Commerce  (the  "Deiiartment")  and  the 


"  .Sec  ll^SAI  Corp.  v.  (  nili^d  Sidles,  lli  C.l.T. 
Ills.  1 1 1-1 14  ( 1!I!I2)  (lin(liii<{  that  llio  ,\cl  ro(|iiir(!S 
IIk!  Doparlmiail.  whoii  conlronUal  with  IIk;  same 
rrc  voliii"  |iatli!ni  as  prosoiil  Imro.  to  ndiiiul  <luli(!S 
collt-(:t(Hl  prior  to  tiu!  i'l’C's  pulilicatioii  ol  its  tliial 
injury  (liUtTininalion). 


Intermitional  Tiiide  (iommission 
("1T(7’).  tlu!  Department  is  issuing  a 
countm  viiiling  duty  ordm'  on  utility 
sciile  wind  towms  (“wind  towms")  from 
the  People's  Republic  of  (ihimi  ("PRC”). 

DATES:  Effective  Date:  T'ehriiary  15. 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristen  |ohnson  and  Patricia  Tran,  AD/ 
(]VD  Ojierations.  Office  8.  Import 
Administration.  International  Trade 
Administration,  II.S.  Department  of 
(iommerce,  14th  Street  and  ('constitution 
Avenue  NW..  Wa.shington,  DC]  20230: 
telejihone:  (202)  482-4703  or  (202)  482- 
1503.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Bac:kground 

In  accordance  with  sections  705(d)  of 
the  'Tariff  Act  of  1?)30,  as  amended 
("Act"),  on  December  20,  2012.  the 
Diipiirtment  puhlislKtd  the  final 
determination  in  the  countervailing 
duly  inv(!stigation  of  wind  towers  from 
till!  PR(].'  On  I'lihriiarv  8,  2013,  the  TT(] 
notified  the  De|)artment  of  its 
affirmative  determination  that  an 
industry  in  the  United  Slates  is 
materially  injured  or  threatened  with 


material  injury  by  reason  of  inijiorts  of 
wind  towers  from  the  PR(].“ 

Scope  of  the  Order 

'The  merchandise  covered  by  this 
order  are  certain  wind  towers,  whether 
or  not  ta|)ered.  and  sections  thereof. 

Cia  tain  wind  towers  are  designed  to 
siijipoii  the  nacelle  and  rotor  blades  in 
a  wind  lurhine  with  a  minimum  rated 
electrical  power  generation  capacity  in 
excess  of  100  kilowatts  and  with  a 
minimum  height  of  50  meters  measured 
from  the  base  of  the  tower  to  the  bottom 
of  the  nacelle  (i.e..  where  the  to])  of  the 
tower  and  nacelle  are  joined)  when  fully 
assembled. 

A  wind  tower  section  consists  of,  at 
a  minimum,  multiple  steel  plates  rolled 
into  cylindrical  or  conical  shapes  and 
welded  together  (or  otherwise  attached) 
to  form  a  steel  shell,  regardless  of 
coating,  itnd-finish,  ])ainting,  treatment, 
or  method  of  manufacture,  and  with  or 
without  flanges,  doors,  or  internal  or 
external  components  (e.g.,  Ilooring/ 
decking,  ladders,  lifts,  electrical  buss 
boxes,  electrical  cabling,  conduit,  cable 
harness  for  nacelle  generator,  interior 
lighting,  tool  and  storage  lockers) 
attached  to  the  wind  tower  section. 
.Several  wind  tower  sections  are 


'  See  I  'lilily  Scali-  Wind  lomns  l■'roln  llic  PedpU-'s  and  7:)1-'rA-l  1!).')-!  lilli  (Mnal).  U.SI'l'C  I’liLlicalion 
Iti'pnlilic  ofCInna:  hiiud  Alfirnuilive  CoimleiTdilin^  4.172  (I'ubruarv  2(li:t)  ("  ITC  Iteporl"]. 

Dniv  Dclerininalidn.  77  FK  7.')!)7(i  (DucimiiIku'  2(i. 

2(112). 

-See  t'lilily  Sc(de  Wind  lowers  Irani  Chinn  and 
Vieinnm.  II.SI’I'C  luvii.slianliuii  No.s.  7()l-TA-4t{() 


Federal  Register  /  Vol.  78,  No.  32 /Friday,  Fel)riiary  l!i,  2013  /  Notices 


11153 


normally  reciuinal  to  form  a  comjjloteil 
wind  tower. 

Wind  towers  and  sections  thmtjof  an; 
included  within  the  sco])e  whetlun-  or 
not  th(!y  an;  joimul  with  nonsnhject 
merchandise;,  such  as  nacelles  or  rotor 
blades,  and  whether  or  not  thev  have 
int(;rnal  or  external  comj)onents 
attached  te;  the;  subject  m(;rchandise. 

S|)(;cifically  (;xcln(l(;d  from  the  sco|)e 
an;  nacelles  and  rotor  blades,  regardle.ss 
of  whether  they  are  attached  to  the  wind 
tower.  Also  excluded  are  any  internal  or 
external  comj)onents  which  are  not 
attached  to  the  wind  towers  or  .sections 
thereof. 

Merchandise  covered  hv  the  order  is 
cnrr(;ntly  classified  in  the  Harmonized 
Tariff  System  of  the  United  States 
{‘•HTSliS”)  under  subheadings 
73()8.2().()()2();‘  or  8.'j()2. 31  .()()()().■»  Prior  to 
2011.  merchandise  covered  by  the  order 
was  classified  in  the  HTSUS  under 
subheading  7308. 20. ()()()()  and  may 
continm;  to  he  to  some  degree.  While 
the  HTSUS  subheadings  are  j)rovided 
for  convenience  and  customs  ])iir])oses, 
tin;  written  de.scription  of  the  sco])(;  of 
the;  order  is  dispositive. 

(lountervailing  Duty  Order 

As  noted  above,  on  Fehruarv  8,  2013, 
in  ac:cor(lance  with  section  70.^)(d)  of  the 
Act,  the  ITC;  notified  the  De|)artment  of 
its  determination  that  an  industry  in  the 
United  States  is  materiallv  injured  or 
threatened  with  material  injury  by 
reason  of  imports  of  wind  towers  from 
the  PR(;.  Therefore,  in  accordance  with 
section  70()(a)(l)  of  the  Act,  the 
Department  will  direct  U.S.  Customs 
and  Border  Protection  ("(iBP”)  to  asse.ss, 
n]K)n  further  instruction  by  the 
Department,  countervailing  duties  etpial 
to  the  amount  of  the  net  conntervailable 
subsidy  for  all  relevant  entries  of  wind 
towers  from  the  PRC. 

.Section  7()(i(h)(l)  of  the  Act 
establishes  a  “general  rule"  that,  if  the 


IT('.,  in  its  final  determination,  finds 
"material  injury  or  threat  of  material 
injury  which,  hut  for  the  susp(;nsion  of 
li(]uidation  under  section  7()3(d)(2)  {of 
the  Act  I  would  have  led  to  a  finding  of 
mat(;rial  injury.”  then  entries  of  the 
subject  merchandise,  the  licpiidation  of 
which  has  heiai  snspi;nde(l  |)nrsnant  to 
tin;  D(;partment’s  preliminary 
(let(;rmination  under  section  7()3((1)(2)  of 
tlu;  Act,  shall  he  subject  to  the 
im])ositi{)n  of  countervailing  duties. 
.Section  7()(i(h)(2)  of  the  Act  establishes 
a  “s|)ecial  rule"  that,  if  the  rfCPs  final 
injury  determiuatiou  is  based  on  the 
threat  of  material  injury  (other  than 
threat  of  material  injury  de.scrihed  in  the 
“general  rule")  countervailing  duties 
shall  he  as.ses.sed  ou  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  lT(]’s 
notice  of  final  determination.  Under  this 
“s])ecial  rule,"  the  D(;partment  orders 
CBP  to  terminate  suspension  and  refund 
any  cash  deposit  of  estimated 
countervailing  duties  for  entri(;s  made 
since;  the  D(;partment’s  preliminary 
countervailing  duty  (l(;termination'*  and 
before;  pnhlie:atie)n  e)f  the;  I'l’C's  final 
injury  ele;te;rminatie)u.'’ 

Afte;r  re;vie;wiug  the;  ITC’s  final 
ele;te;rminatie)n,  the;  De;partme;nt 
ele;te;rmine;s  that  the;  “si)e;e:ial  rnle" 
])ursuant  te;  se;e;tie)n  7()()(1))(2)  e)f  the;  Ae:t 
is  aj)])lie;ahle;  te)  the;  impe)sitie)n  e)f 
e:e)nnte;rvailing  eluties  unele;r  this  eereler. 
Of  the;  ve)te;s  in  the;  ITC’s  final 
eleterminatie)!!,  twe)  e'.eemmissieeners 
ele;te;rmine;el  that  an  inelustrv  in  the; 
Uniteel  .State;s  is  materially  injureel  by 
re;ase)n  e)f  impen  ts  e)f  utilitv  se:ale;  winel 
te)we;rs  frenn  the;  PRC  anel  the;  .Se)e:ialist 
Re;])nhlie:  e)f  Vie;tnam,  eine;  e:e)nnnissie)ne;r 
eletermineel  that  an  inelustrv  in  the 
Uniteel  .State;s  is  thre;ateneel  with 
mate;rial  injury  by  re;ase)n  of  sue;h 
imi)e)rts  anel  further  ele;te;rmine;el  that  he 
woidel  ne)t  have  founel  mate;rial  injury 


hut  fe)r  the;  suspe;nsie)n  of  lie]uielatie)n. 
iinel  thre;e  e:e)mmi.ssie)ne;rs  ele;te;rmine;el 
that  an  inelustrv  in  the;  Uniteel  .States  is 
ne)t  mate;rially  injnre;el  eer  thre;ate;ne;ei 
with  imiterial  injury  by  re;;ise)n  e)f  sne:h 
imi)e)rls.^  Be;e:ause;  the;  i  rC/s 
ele;te;rmin<itie)n  that  an  inelustrv  in  the; 
Unite;el  .St;ite;s  is  m;ite;rially  injnre;el  e)r 
thre;ate;ne;el  with  material  injury  is  ne)t 
ae;e;e)m])anie;el  by  it  fiueling  that  mate;rial 
injury  woidel  have;  re;sulte;el  hut  feir  the; 
susi)e;usion  of  lieiuielatiem  e)fe;ntrie;s 
sine:e;  the;  Prcliniindiy  DctarmiiKition. 
the;  Department  elete;rmine;s  that  the; 
“general  rnle"  eif  se;e:tie)n  7()()(1))(1)  eif  the; 
Ae;t  eleies  ne)t  apply.**  Therefeire,  in 
ace;e)relane:e  with  the  “spe;e;ial  rule"  of 
se;ction  7()()(h)(2)  e)f  the;  Ae:t,  the; 
Department  will  instruct  CBP  to 
terminate  the;  suspensie)n  eif  lie]uielatie)n 
for  entries  e)f  winel  teiwers  freim  the;  PRC 
entereel,  e)r  withelrawn  fremi  warehemse, 
for  exmsumption  prior  to  the  puhlie:ation 
of  the;  ITC’s  final  ele;terminatie)n  anel 
refunel  any  e;a.sh  elejieisit  of  estimateel 
ceinntervailing  elutie;s  feir  the;se  entries. 

.Suspension  of  Liepiidation  and 
Ce)l lection  of  (iash  Depeisit 

In  ae:e:e)relane:e;  with  se;e;tie)ns 
7().'’)(e:)(l)(B)  anel  7(H)(1))(2)  of  the;  Ae:t.  the; 
Department  will  instrue:t  CBP  te) 
suspenel  lieinielatie)n  e)n  all  entries  e)f 
snl)je;e:t  me;re;hanelise;  fre)m  the;  PRfi  maele; 
e)n  e)r  after  the;  date  e)f  the;  pul)lie:;itie)n  e)f 
the;  lT(7s  final  affirmative;  injury 
ele;te;rminatie)n.  *' The;  Department  will 
also  instrue:t  CBP  te;  re;e)uire;  a  e:ash 
ele;])e)sit  fe)r  e;ae:h  entry  e)f  snhje;e:t 
me;re:hanelise;  in  an  amount  e;epial  to  the; 
net  e:e)unte;rvailal)le;  snhsielv  rate;s  ne)teel 
l)e;le)w.  Thi;se;  instrne:tie)ns  suspeneling 
liepdelatie)!)  will  remain  in  e;ffe;e:t  until 
further  ne)tie;e. 

P’inal  Determinatiein  of  Countervailing 
Duty  Investigation 

Net  e;e)nnte;rvailal)le  suhsiely  rates 
ne)te;el  heleew. 


Producer/exporter 

Net  Subsidy 

Ad  Valorem 
Rate 

CS  Wind  China  Co.,  Ltd.,  CS  Wind  Tech  (Shanghai)  Co.,  Ltd.,  and  CS  Wind  Corporation  (collectively,  CS  Wind)  . 

21.86  percent 

‘Wind  lowiMs  an;  classilind  undi!!’  H'lSlI.S 
7:i(IH.ze).(H)Z(l  wlinn  importial  as  a  lowor  or  towau' 
S(H:lion(s)  alone. 

•Wind  linvors  may  also  l)i!  olassilicsl  under 
irr.SU.S  a,')()2.:ri  .()(K)(I  u  Ikmi  imporlisl  as  pari  ol  a 
wind  liirdiiut  ().e..  aecompanvina  nacellirs  and/or 
rotor  l)lades). 

'■  .S’(;e  f  ’tilily  Scah  WintI  'I'oiwrs  Fro/n  Ihv  Pi:<)i)li:'s 
ol  ('liiiur  I’ndiminarv  Allirmalive 
(;onnlervailin{>  Duty  DiUermination.  77  FK  :i.'t422 
()une  I).  2012)  (I’rcliminoiT  l)i:tcrniin(ilion). 

'“.Section  7:i(i(l))(2)  ol  tiu!  Act  ("llu!  I)(!i)arlinenl 
shall  rel(!as(!  any  bonds  or  other  security  inad(!.  and 
rehuid  anv  cash  deposit  made  .  .  .  with  respet:!  to 
entries  of  the  nuirchandise  (mienul.  or  withdrawn 
from  warehouse,  for  consumption  iKddre  {the  dale 


of  the  publication  oflhi;  I'lXi's  affirmative  luial 
injury  diUerminalion )"):  .sec.  e.!'..  Sorrow  UVn’cn 
lUhhoos  Willi  U’oicn  .Se/icf/y’c  h’roin  I  hr  I’ropir's 
lirpiihlir  ol  (ihiiiii:  (ioontriToilin;^  Dulv  Ordrrs.  7o 
I'U  .'■):i(i42,  .f.'KD:!  (.September  1. 2010)  (when;  the 
D(!parlmenl  ordeuul  lh(H(;rminiition  of  suspension 
and  redund  of  duties  for  entries  occurrin"  prior  to 
the  publication  of  the  ri'(7s  affirmative  Ihrisit 
determination). 

'  .See  ITC  lirporl. 

“  .See  MIIL  H  ’SA)  dorp.  v.  Vniird  Sloirs.  Hi  (i.l.  T. 
too.  1 1 1-1 14  (10'.)2)  (finding  that  the  Act  reipnres 
tIu!  D(!parlment.  wluai  confrontial  with  the  siime 
rrO  x’oting  |)all(!rn  as  prijsenl  here,  to  ridimd  duties 
collected  prior  to  th(!  I'l'O's  publication  of  its  final 
injury  determination). 


''The  Deparlnumt  instruclful  (dll’  to  discontinue 
till!  suspejision  of  liquidation  on  Oclohia’  4.  2012. 
four  months  aftiu'  the  publication  of  the  PrrIiniinorv 
Drtrrminotioo.  in  accordance  with  section  70:i(d)of 
llu;  /\ct.  .Section  70;i(d)  stales  that  llu;  susp(;nsion 
of  liipndation  pursuant  to  a  pr(;liminarv 
del(;rminalion  nuiv  not  r(;main  in  eflecl  for  more 
than  four  months,  linlries  of  wind  lowers  from  the 
I’RC  made;  on  or  after  October  4.  2012.  and  prior  to 
the  date  of  publication  of  the  IT(7s  final 
del(;rmination  in  llu;  Federal  Register  an;  not  liable 
for  the  a.ssessment  of  coimlervailin”  duties  l)<;cause 
of  the  l)e|)arlmenl's  discontinuation.  i;ffectivi; 
October  4.  2012.  of  the  suspension  of  liipiidation. 
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Producer/exporter 


Net  Subsidy 
Ad  Valorem 
Rate 


Titan  Wind  Energy  (Suzhou)  Co.  Ltd.  (Titan  Wind),  Titan  Lianyungang  Metal  Product  Co.  Ltd.  (Titan  Lianyungang),  Baotou  34.81  percent 
Titan  Wind  Power  Equipment  Co.,  Ltd.  (Titan  Baotou),  and  Shenyang  Titan  Metal  Co.,  Ltd.  (Titan  Shenyang)  (collectively, 

Titan  Companies). 

All  Others  .  28.34  percent 


Tliis  notice  constitutes  the 
countervailing  duty  order  with  resirect 
to  wind  towers  troin  tlie  FR(]  pursuant 
tr)  .section  70()(a)  of  the  Act.  'Phis  order 
is  pni)lished  in  aci:ordance  with  .section 
7()(i  (a)  of  the  Act  and  19  (^FR 
8.51.211(h). 

Dated:  Kehniarv  12.  2013. 

Paul  Pi(|uado. 

Assistant  Socrctarv 

lor  lmiK)rl  .Xdministration. 


IKK  Doc.  2()i:»-0:»72«  K’ilcd  2-14-13:  11:45  ain| 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[C-580-869] 

Large  Residential  Washers  From  the 
Republic  of  Korea:  Countervailing  Duty 
Order 

agency:  Imjiort  Administration. 
International  I'rarle  Administration. 
Department  of  Commerce. 

SUMMARY:  Based  on  affirmative  final 
determinations  by  the  Department  of 
(lommerce  (the  Department)  and  the 
International  Trade  Commission  (the 
nXi).  the  Dejiartment  is  i.ssning  a 
countervailing  duty  order  on  large 
residential  washers  (washers)  from  the 
Rejiublic  of  Korea  (Korea). 

DATES:  Efjec.tive  Do/e;  Fehrnarv  15. 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
justin  M.  Neuman.  AD/CAdD  Operations. 
Office  0.  Import  Admini.stration.  U.S. 
Department  of  Commerce.  Room  78(i(). 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  IXt  2()23():  telejihone: 
(202) 482-0480. 

SUPPLEMENTARY  INFORMATION: 

(<ase  History 

In  accordance  with  section  705(d)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  on  December  20.  2012,  the 
Department  published  its  final 
determination  in  the  countervailing 
duty  investigation  of  washers  from 
Korea.'  On  February  8.  2013.  the  ITC 


'  Un  til-  l{i‘sidi'ntitil  W’aslwrs  from  tlw 
Itrinililii'  ofkonsi:  Final  Alfirmativc  (Jonntnry  ailing 


notified  the  Deiiartment  of  its 
affirmative  determination  that  an 
indnsirv  in  the  United  States  is 
materially  injured  within  the  meaning 
of  .section  705(h)(l  )(A)(i)  of  the  Act  hy 
reason  of  subsidized  imports  of  washers 
from  Korea.- 

Scope  of  the  Orrler 

The  products  covered  by  this  order 
are  all  large  residential  washers  and 
certain  suhas.semhlies  thereof  from 
Korea. 

For  piir])oses  of  this  order,  the  term 
“large  residential  washers”  denotes  all 
automatic  clothes  washing  machines, 
regardless  of  the  orientation  of  the 
rotational  axis,  excejjt  as  noted  below, 
with  a  cabinet  width  (measured  from  its 
widiist  point)  of  at  least  24.5  inches 
((>2.23  cm)  and  no  more  than  32.0 
inches  (81 .28  cm). 

Also  covered  are  {:ertain 
snhas.semhlies  used  in  large  residential 
waslnns.  namely;  (1)  all  assemhUul 
cabinets  designed  for  nsi;  in  large 
nisidential  washers  which  incorporate, 
at  a  minimum:  (a)  At  least  three  of  the 
six  cabinet  surfaces;  and  (h)  a  bracket; 

(2)  all  assembled  tuh.s*  designed  for  use 
in  large  residential  washers  which 
incori)orate,  at  a  minimnm:  (a)  a  tub: 
and  (h)  a  .seal;  (3)  all  assembled  baskets"' 
designed  for  u.se  in  large  residential 
washers  whii:h  incorporate,  at  a 
minimum:  (a)  a  side  wrapper;'’  (h)  a 
ha.se;  and  (c)  a  drive  hnh;'’  and  (4)  any 
combination  of  the  forrigoing 
subassemblies. 

Excluded  from  the  scope  are  stacked 
washer-dryers  and  commercial  wasluns. 
Th(i  term  “stacked  washm-dryers” 
denotes  distinct  washing  and  drving 
machines  that  are  built  on  a  unitary 
frame  and  share  a  common  console  that 


Daly  Pi‘tanninalion.  77  K'K  75!I75  (DcccmlHM-  2(i, 
2012)  (Final  Dolonninalion). 

-  Son  Corlain  Largir  Hrsiilonlial  W'ashtns  from 
Koroa  anil  Moxico.  Iincjsli^iilion  No.  7(ri-TA-4HH 
itiul  731-TA-11<I!I-1200  (I'iiiiil).  II..S.  I'l'C 
I’uLliciition  4370  (Kiiln  iiarv  201  :i). 

’  A  "'liil)"  is  IIk!  pari  ol  llio  waslior  (losigmid  to 
hold  wator. 

'  A  "haskol"  (somoliiiuis  rotonod  lo  as  a  "dnmi'') 
is  till!  pari  ol  llu!  xvashor  (hisigiual  lo  hold  clothiiif; 
or  oth(!r  tahrics. 

’’A  "sidi!  wrappi!!"  is  Iho  cylindrical  pari  otiho 
l)ask(4  that  actually  holds  the  clothing  or  oilier 
lahrics. 

'■A  "drive  hnh"  is  the  huh  at  the  center  ol  the 
base  that  hears  the  load  li'oin  the  inolor. 


controls  both  the  washer  and  the  dryer. 
The  term  “commercial  washer"  denotes 
an  automatic  clothes  washing  machine 
designed  for  the  ‘‘l)ay  jier  use”  market 
meeting  either  of  the  following  two 
definitions: 

(1) (a)  It  contains  payment  sy.stem 
electronics;'  (h)  it  is  t:onfigured  with  an 
externally  mounted  steel  frame  at  least 
six  inches  high  that  is  designed  to  hou.se 
a  coin/token  ojjerated  jiayment  .system 
(whether  or  not  the  actual  coiu/token 
operated  payment  system  is  installed  at 
the  time  of  importation);  (c)  it  contains 

a  jnish  button  user  interface  with  a 
maximum  of  six  manually  selectable 
wash  cycle  settings,  with  no  ability  of 
the  end  u.ser  to  otherwi.se  modify  water 
temperature,  water  level,  or  sjiin  speed 
for  a  .selected  wash  cvcle  setting;  and  (d) 
the  console  containing  the  u.ser  interface 
is  made  of  steel  and  is  a.ssemliled  with 
.s(!curity  fasteners:"  or 

(2) (a)  It  contains  jiayment  sy.stem 
(dectronics;  (h)  the  jiayment  system 
electronics  are  enabled  (whether  or  not 
the  pavment  acceptance  device  has  been 
installed  at  the  time  of  importation) 
such  that,  in  normal  operation."  the  unit 
cannot  begin  a  wash  cycle  without  first 
receiving  a  signal  from  a  hand  ficin 
])aymenl  acceptance  device  such  as  an 
electronic  credit  card  reader;  (c)  it 
contains  a  push  button  u.ser  interface 
with  a  maximum  of  six  manually 
.selectable  wash  cycle  sellings,  with  no 
ability  of  the  end  u.ser  to  otherwise 
modify  water  tem]oerature,  water  level, 
or  spin  sjieed  for  a  selected  wash  c:ycle 
setting:  and  (d)  the  con.sole  containing 
the  u.ser  interface  is  made  of  steel  and 

is  a.ssemhled  with  security  fasteners. 

Also  excluded  from  the  scojje  are 
automatic  clothes  washing  machines 
with  a  vertical  rotational  axis  and  a 
rated  capacity  of  less  than  3.70  cubic 


^ "I’iiyinnnl  .syslnin  ohiclronics"  dnnolns  n  circuit 
huiinl  (Icsignod  lo  receive  signuls  Iroin  a  pavnuail 
acceplance  device  and  lo  display  pavineni  ainonni. 
sel(;cled  stillings,  iind  cvcle  sltilus.  .Such  elecironics 
also  capluri!  cvi:les  iind  pavmenl  history  and 
provide  tor  Iransiuissitai  lo  it  reader. 

**A  "secnrilv  laslener  '  is  a  si:re\v  with  a  non- 
.sliindard  head  that  re(|nir(is  a  non-slauilard  driver, 
Kixainples  include  Ihosii  with  a  |)in  in  the  ciiiitiir  ot 
the  head  as  a  "center  pin  reject"  fiiiilure  lo  previiiil 
.stiindard  Allen  wrenches  orToix  drivers  trom 
working. 

‘'"Normal  oiieralion"  rtilers  lo  the  ojier.iting 
mode(s)  ax  ailahle  to  enil  u.sers  (i.e..  not  a  inode 
designetl  for  testing  or  reirair  hv  a  technician). 
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loot,  as  certified  to  tlie  IJ..S.  D{!partinent 
of  Fnergy  pursuant  to  10  CFR  420.12 
and  10  CFR  42t).20,  and  in  accordance 
with  the  te.st  proi;ednr(!s  estahlislied  in 
10  CFR  i)art  430. 

The  products  subject  to  this  order  are 
cm  r(!ntly  classifiable  under  snbheading 
84.'j0.20.00t)0  of  the  Harmonized  Tariff 
System  of  the  United  .States  (HTSUS). 
Products  subject  to  this  order  mav  al.so 
enter  under  HT.SUS  subheadings 
H4.'j0.1 1 .0040,  H4.'}0,1 1 .0080, 
84.'’)0.00.2000,  and  84,10. ttO.OOOO. 
Although  the  HT.SUS  subheadings  are 
provided  for  convenience  and  customs 
pur])o.ses,  the  written  description  of  the 
merchandise  subject  to  this  sco])(!  is 
dispositive. 

Countervailing  lluty  Order 

As  stated  above,  on  February  8.  2013. 
in  accordance  with  .section 
yo.llhKl  )(A)(i)  of  the  Act.  the  ITC 
notified  the  Department  of  its  final 
determination  in  this  investigation,  in 
which  it  found  material  injury  with 
re.S])ecl  to  washers  from  Korea. 

Therefore,  in  accordance  with  section 
700(a)  of  the  Act,  the  Department  will 
direct  U..S.  Customs  and  Horder 
Protection  (CI3P)  to  ass(!ss,  upon  further 
instruction  by  the  Dcjpartment, 
countervailing  duties  ecpial  to  tlu; 
amounts  listcul  below  for  all  relevant 
entries  of  washers  from  Korea.  The.se 
countervailing  duties  will  he;  assessed 
on  unli(pndated  entries  of  washers  from 
Korea  entenul,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
june  .1,  2012,  the  date  of  publication  of 
the  ])reliminarv  determination,"’  and 
Ixddre  October  3,  2012,  the  date  on 
which  the  Department  instructed  CBP  to 
discontinue  the  suspension  of 
li(juidation  in  accordance  with  section 
703(d)  of  the  Act.  Section  703(d)  of  the 
Act  states  that  the  su.s))en.sion  of 
licpudation  pursuant  to  a  preliminary 
determination  may  not  remain  in  effect 
for  more  than  four  months.  Entries  of 
washing  machines  from  Korea  made  on 
or  after  October  3.  2012,  and  j)rior  to  the 
dale  of  publication  of  the  ITC's  final 
determination  in  the  Federal  Register 
are  not  liable  for  the  a.ssessment  of 
count(!rvailing  duties,  due  to  the 
Department's  discontinuation,  effective 
October  3,  2012,  t)f  the  suspension  of 
iic|uidation. 

Suspension  of  Liquidation 

In  accordance  with  section  700  of  the 
Act.  w(!  will  direct  OBP  to  reinstitute  the 
su.s])en.sion  of  liejuidation  on  all  relevant 


"’.SV.T  Ii(^si(l('nli(il  Wiislurrs  l-’ron}  Ihi- 

lUrpiihlic  of  Komi:  I’roliiniiuiiv  Alfirnuilivo 
(:ounlor\’(iilini>  Duty  Dolorminution  unci  Ali;^uiuout 
of  Final  Dc'lonuinulion  With  Final  Aniichnnping 
Dalanuiualion.  77  I''R  3:il81  ()mu!  .'j.  2012). 


entries  of  washers  from  Korea.  We  will 
also  instruct  OBP  to  reipiire  cash 
dejiosits  equal  to  the  amounts  indicated 
below.  The.se  instructions  suspending 
li(|uidation  will  remain  in  effect  until 
further  notice.  Accordinglv,  effective  the 
date  of  |)uhlication  of  the  ITO's  final 
affirmative  injury  determination.  O.BP 
will  re(|uire,  at  the  same  time  as 
importers  would  normallv  dejiosit 
estimated  duties  on  this  subject 
merchandise,  cash  dejiosits  eijual  to  the 
amounts  indicated  below:' ' 


Company 

Subsidy  rate 
(percent) 

Daewoo  Electronics  Corpora- 

tion  . 

72.30 

Samsung  Electronics  Co., 

Ltd . 

1.85 

All-Others  Rate  . 

1.85 

This  notice  constitutes  the 
i:ountervailing  iluty  order  with  resjiect 
to  washers  from  Korea  jiursuant  to 
section  7()(i(a)  of  the  Act.  Interested 
jiarties  can  find  an  ujidated  list  of 
countervailing  duty  orders  currently  in 
effect  at  http-J/iu.Hu.doc.oav/sluts/ 
idstdtsi  .hlinl. 

This  countervailing  dutv  order  is 
issued  and  jiuhlished  in  accordance 
with  sections  7().1(c)(2)  and  7()()  of  the 
Act,  and  section  3.'}1.211  of  the 
Dejiartment’s  regulations. 

Dated:  Iddiniarv  8.  2013. 

Paul  Pi(|iiado. 

Assisicml  Sncrniciry  for  linporl 
Adiuinislrolion. 
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DEPARTIVIENT  OF  COMMERCE 

International  Trade  Administration 

Advisory  Committee  on  Supply  Chain 
Competitiveness:  Notice  of  Public 
Meeting 

agency:  International  Trade 
Administration,  U.S.  Dejiartment  of 
Commerce. 

ACTION:  Notice  of  ojien  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  jirojiosed  tojiics  of 
discu.ssion  for  a  jiublic  meeting  of  the 
Advisory  Committee  on  .Sujijily  Chain 
Conijietitivene.s.s  (Committee). 


' '  Saa  .S(!i:lii)n  7()(>(ii)(;i)  ol  IIh!  Act.  I.C  Idactniiiics. 
lac.  (I.C).  a  |)arli(:i|)atiii<4  r(!.s|)()n(l(!nl  in  this 
invnsligation.  niccnvnd  a  final  nnl  snhsidv  rain  ol' 

II. (II  pnrnnnt  ad  valorom.  which  is  do  ininimis.  Soo 
Final  Dolonuinalion.  77  FK  at  75(177.  As  such, 
nntrins  ol  siihjccl  innrchaiulisn  prodnend  hv  I.C  arc 
not  siihjnct  to  this  order. 


DATES:  The  meeting  will  he  held  on 
March  12.  2013,  from  1():()()  a.m.  to  1:00 
ji.ni.,  Eiistern  .Standard  Time  (E.ST). 

ADDRESSES:  The  meeting  will  be  held  at 
the  U..S.  Dejiartment  of  Commerce,  1401 
Constitution  Avenue  N\V.,  Room  0020, 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Boll,  Office  of  Service 
Industries.  International  Trade 
Admini.stration.  (Phone:  (202)  482-113.1 
or  Email:  richdrd.l)olI@trd(id.oo\') 
SUPPLEMENTARY  INFORMATION: 

Bdckoi'ound:  The  Committee  was 
established  under  the  di.scret ionary 
authority  of  the  .Secretary  of  (ximmercie 
and  in  accordance  with  the  Federal 
Advisory  Committee  Act  (.1  U..S.C.  Ajiji. 
2).  It  jirovides  advice  to  the  .Secretary  of 
Coninien:e  on  the  necessary  elements  of 
a  comjirehensive.  holistic  national 
freight  infrastructure  and  a  national 
freight  jiolicy  designed  to  sujijiort  U..S. 
exjiort  and  growth  comjietitiveness, 
foster  national  economic 
comjietitiveness.  and  imjirove  U..S. 
sujijily  chain  comjietitiveness  in  the 
domestic  and  global  economy.  For  more 
information  about  the  Committee  visit: 
hUp  ://i  Id .  doc.oov/  td/sif/DSCT/A  CSfX'J. 

MdtIors  Id  Bd  (fonsiddt'dd:  (Committee 
members  are  exjiected  to  di.scuss  the 
major  comjietitiveness-rehiled  tojiics 
raised  at  the  jirevious  C.ommittee 
meeting,  including  tnide  and 
comjietitiveness:  freight  movement  .md 
Jiolicy:  information  technology  and  data 
reejuirements;  regulatory  issues;  and 
finance  and  infrastructure.  The 
Committee’s  subcommittees  will  rejiort 
on  the  status  of  their  work  regarding 
the.se  tojiics.  The  agenda  may  change  to 
accommodate  Committee  liusine.ss.  The 
Office  of  Service  Industries  will  jiost  the 
final  detailed  agenda  on  its  web  site, 
hltp-J/itd.doc.oov/td/sif/DSCnVACfSCXf/. 
at  least  one  week  jirior  to  the  meeting. 

The  meeting  will  he  ojien  to  the 
jiulilic  and  jiress  on  a  first-come,  first- 
served  basis.  .Sjiace  is  limited.  The 
jiuhlic  meeting  is  jihysically  acce.ssihle 
to  jieojile  with  di.sahilities.  Individuals 
reejuiring  accommodations,  such  as  sign 
language  interjiretation  or  other 
ancillarv  aids,  are  asked  to  notifv  Mr. 
Richard' Boll,  at  (202)  482-113.1  or 
ri(:hdrd.h()II@trdd(;.‘>ov  five  (.1)  business 
diiys  before  the  meeting. 

Interested  jiarties  are  invited  to 
snhmit  written  comments  to  the 
C.ommittee  at  any  time  before  and  after 
the  meeting.  Parties  wishing  to  submit 
written  comments  for  consideration  by 
the  Committee  in  advance  of  this 
meeting  must  send  them  to  the  Office  of 
.Service  Industries  (OSI).  1401 
Constitution  Ave  NW..  Room  11014. 
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Washington,  Dd,  20280,  or  email  to 
su})pIych(iin@lr(ide.gov. 

For  consideration  during  tla;  meeting, 
and  to  ensure  transmission  to  the 
(Committee  prior  to  the  meeting, 
comments  must  l)(!  received  no  later 
than  .'>:00  |).m.  F.ST  on  March  5.  2018. 
(Comments  recc'ived  alter  March  .5.  2018, 
will  he  (listrihnted  to  the;  Ciommittcu!, 
hut  may  not  h(!  considered  at  the 
meeting.  The  minutes  of  the  meeting 
will  h(!  posted  on  the  (lommittee  Weh 
site  within  00  days  of  the  meeting. 

Dalcul:  l'’el)riiarv  t2.  2018. 

David  l.eng, 

/l/rec/or.  Olficr  of  Servin'  Industries. 

II  R  tliic.  2()18-():!(i28  l-il(!(l  2-14-18:  H:4.'>  anil 
BILLING  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Proposed  Information  Collection; 
Comment  Request;  Southeast  Region 
Dealer  and  Interview  Family  of  Forms 

agency;  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
(iomnierce. 
action:  Notice. 

summary:  The  Department  of 
Oommerce.  as  jiart  of  its  contiiuiing 
effort  to  reduce  pa|)erwork  and 
respondent  burden,  invites  the  general 
laihlic  and  other  f’ederal  agencies  to 
take  this  ojijiortnnity  to  comment  on 
propo.sed  and/or  continuing  information 
collections,  as  required  hv  the 
Paperwork  Reduction  Act  of  1U?)5. 

DATES:  Written  comments  must  he 
submitted  on  or  before  Ajiril  Ki.  2018. 
ADDRESSES:  Direct  all  written  comments 
to  jennifer  jessiip.  Departmental 
Paperwork  Clearance  Offii:er. 

Dejiartment  of  Caimmerce,  Room  (iliKi. 
14th  and  Constitution  Avenue  NW., 
Washington.  DC.  2t)280  (or  via  the 
Internet  at  IJessiip@(l()(:.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Reipie.sts  for  additional  information  or 
cojiies  (d  the  information  collection 
instrument  and  instructions  should  he 
directed  to  .Steve  Turner,  (8().'5)  8(i1- 
4482  or  St(;\’(!.Tiirnei'@n()(i(i.e()v. 
SUPPLEMENTARY  INFORMATION: 

1.  Ahslraid 

This  retiuest  is  for  extension  of  a 
current  information  collection. 

Fishery  (piotas  are  established  for 
many  species  in  the  fishery  management 
plans  developed  by  both  the  Cidf  of 
Mexico  Reef  Fish  Fishery  Management 
(kmncil  and  the  South  Atlantic  Fishery 


Management  lioimcil.  The  .Southeast 
Fisheries  .Science  Center  has  been 
(hdegated  the  responsibility  to  monitor 
these  (piotas.  To  do  so  in  a  timely 
manner,  seafood  dealers  that  handle 
these  species  are  recpiired  to  report  the 
purchases  (landings)  of  these  species. 
'I’he  fretpiency  of  these  reporting 
rcupiirements  varies  deiiending  on  the 
magnitude  of  the  cpiota  (e.g.,  lower 
(piota  usiiallv  nupiire  more  frecpient 
reporting)  and  the  intensity  of  fishing 
effort.  The  most  common  rejiorting 
frecpiency  is  twice  a  inoiilh;  however, 
some  fishery  (piotas,  ((cg.,  the  mackend 
gill  net)  necessitate  weeklv  or  by  the  trip 
reporting. 

In  addition,  information  collection 
included  in  this  familv  of  forms 
includes  Interview  with  fishermen  to 
gather  information  on  the  fishing  effort, 
location  and  tyjie  of  gear  used  on 
individual  Irijis.  This  data  collection  is 
conducted  for  a  suhsanqile  of  the  fishing 
trips  and  ve.ssel/trips  in  selected 
commercial  fisheries  in  the  .Southeast 
region.  Msliing  trips  and  individuals  are 
selected  at  random  to  jirovide  a  viable 
statistical  sample.  These  data  are  used 
for  scientific  analvses  that  support 
critical  con.servalion  and  management 
decisions  made  by  national  and 
international  fishery  management 
organizations. 

II.  Method  of  Collection 

Dealer  re])()rts  may  he  emailed,  faxed 
or  mailed.  Information  from  fisherman 
is  obtained  by  face-to-face  interviews. 

III.  Data 

OMIi  Control  Niimhor:  ()h48-()()18. 

Form  Number:  None. 

Type  of  Review:  Regular  suhmission 
(extension  of  a  current  information 
collection). 

Affected  Public:  Business  and  other 
for-jn'ofit  organizations. 

Estimated  Number  of  Respondents: 
8,229. 

Estimated  Time  per  Response: 

D(!aler  reporting  for  monitoring 
Federal  fishery  annual  catch  limits 
(ACLs):  Coastal  fisheries  (hnihas 
r(;])()rting.  10  minutes;  mack(;rel  deahir 
re])()rling  (non-gillnet),  10  minutes; 
mackerel  deahir  r(i])()rting  (gillnet),  10 
minul(!s;  mackerel  vessel  r(!|)()rling 
(gillnet),  10  miniil(!s;  wreckfish  dealer 
re])()rling,  10  minut(is. 

Bi()])r()file  data  from  Trip  hdervi(!W 
programs  (TIP):  .Shrimp  int(irviews.  10 
minutes;  Fin  Fish  intervi(!W.s,  10 
minutes. 

Estimated  Total  Annual  Rurden 
Hours:  1 .541 . 

Estimated  Total  Annua!  Cost  to 
Public:  .SO. 


IV.  Request  for  (Comments 

Conmuiiits  ;u(i  invited  on:  (a)  Whetluir 
the  pro])()S(!(l  collection  of  information 
is  iKices.sary  for  the  proper  jierformance 
of  th(i  functions  of  the  agenev,  including 
whether  the  information  shall  have 
practical  utilitv:  (h)  the  accuracy  of  the 
agency's  estimat(!  of  the  burden 
(including  hours  and  cost)  of  the 
pro])().s(!(l  collection  of  information;  (c) 
ways  to  enhance  the  (piality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  colhiction  of  information 
on  resiKmdents,  including  through  the 
use  of  automated  colhiction  t(ichni(]ues 
or  other  forms  of  information 
technology. 

(h)nunents  .submitted  in  response  to 
this  notice  will  he  summarized  and/or 
included  in  the  iHKpiiLst  forOMB 
ap])r()val  of  this  information  collection; 
they  also  will  l)(;come  a  matter  of  ])uhlic 
record. 

Dated:  l•'el)rllary  11.  2018. 

(uvellnar  Banks, 

.\/(/;i(/g(?;a(?;i/  Aiuilvsl.  Office  of  the  Chief 
In  fornuilion  Officer. 

|I  K  Dec.  2(U8-(I8.S2I  I'iled  2-14-18:  H:4.'‘)  ain| 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC501 

South  Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
(Commerce. 

ACTION:  Notice  of  meetings  of  the  .South 
Atlantic  Fishery  Management  (kmncil. 

SUMMARY;  In  addition  to  a  (Council 
Member  Visioning  Workshop,  the  South 
Atlantic  Fishery  Management  (Council 
(Oonncil)  will  hold  meetings  of  the; 

)oint  .South  Atlantic  Fisherv 
Management  Oonncil  (.SAFMC)/Gulf  of 
Mexico  Fishery  Management  (kuincil 
(OMFMC;)  King  and  .Sjianish  Mackerel 
Oommittee;  Fcosv.stem-Based 
Management  Oommittee;  Dolphin 
Wahoo  (iommittee;  Oolden  Oral) 
Oommittee:  .Snapper  Orouper 
Oommittee:  Ad  Hoc  Data  Oollection 
O.onunittee:  Information  ik  Fdneation 
Oommittee;  Law  Fnforcement 
Oommittee;  Fxeentive  Finance 
Oommittee;  and  a  meeting  of  the  Full 
Oonncil.  The  O.oimcil  will  take  action  as 
necessary.  The  (kuincil  will  akso  hold  an 
informal  public  question  and  answer 
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.session  nigarding  agenda  items  and  a 
ibrmal  jniblic  comment  session. 

DATES:  rlie  Council  m(H;ting  will  he 
held  from  a.m.  on  Monday.  March  4, 
2013  until  .5  p.m.  on  Friday.  March  8. 
2013. 

ADDRESSES:  'I'he  meeting  will  he  held  at 
tlu!  Sea  Palms  Re.sort  and  (lonfercmce 
C(!nt(!r,  .544.5  Frederica  Road.  .St.  .Simons 
Island.  CA  31522;  tele])hone:  (800)  841- 
(i2()8  or  (012)  038-3351:  fax:  (012)  038- 
.5410. 

(Council  (tdcircss:  .South  Atlantic 
Fishery  Manageimait  (Council.  4055 
F’ah(!r  i’lace  Ilrive,  Suite  201.  N. 
(diarleston.  .SC;  20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
tverson,  Pnhlic  Information  Officer, 
.SAFMC;  telephone:  (843)  571-4300  or 
toll  free:  (800)  SAFMC-IO;  fax:  (843) 
700—4520:  email: 
kim.ive;rson@s(ifnu:.n(it. 

SUPPLEMENTARY  INFORMATION:  The  items 
of  di.scu.ssion  in  the  individual  meeting 
agendas  are  as  follows: 

(knincil  Meinhar  \'isioning  Workshop 
Agancla:  Monday,  March  4.  2013,  0  a. in. 
Until  12  Noon 

Receive  a  pnisentation  hy  the  Ad  Hoc 
Visioning  (iommiltei!,  discuss  the 
process  and  provide  direction  to  staff. 

loint  SAFMU/UMI'MU  King  and  Spanish 
Mackerel  Uonunittee  Agenda:  Monday, 
March  4,  2013,  1:30  p.in.  Until  0  p.in. 

1.  Receive  and  discn.ss  u])dates  on  the 
.status  of  commercial  and  recreational 
catches  versus  cpiotas  for  sij(!cie.s  under 
Annual  Cratch  l.imits  (A(]l.s)  and  take 
action  as  ajjpropriate. 

2.  Receive  an  overview  of  the  Joint 
.South  Atlantic/Chdf  of  Mexico  Mackerel 
Amendment  10.  pertaining  to  permits 
and  tournament  .sale  reepurements.  and 
Amendment  20.  regarding  honndaries 
and  transit  provisions.  The  joint 
committee  will  modify  the  amendments 
as  a])pro])riat(5  and  provide  guidance  to 
staff. 

3.  Receive  an  overview  of  actions  and 
alternatives  in  the  .South  Atlantic 
Mackerel  Framework,  modify  tlu; 
amendment  as  a])])ro])riate  and  ]jrovide 
guidance  to  .staff. 

Fcosystein-Hased  Management 
Uonunittee  Agenda:  Tuesday,  March  .7. 
2013,  H  a.m.  Until  10  a.m. 

1.  Review  and  discuss  actions  and 
alternatives  in  Coral  Amendment  8, 
|)ertaining  to  Coral  Hahitat  Areas  of 
len  ticular  Concern  (HAPCs)  and  transit 
through  the  Oculina  HAPCi.  Provide 
guidance  to  .staff. 

2.  Receive;  a  draft  of  the  Council’s 
('.oral  Memorandum  of  Understanding 
(MoU).  Review  and  discuss  in])ut  from 


the;  Hahitat  and  ('.oral  Advi.sorv  Panels 
(APs)  and  provide  guidance  to  staff. 

3.  Receive  and  discuss  an  n])date  on 
Fco.system  activities  and  provide 
guidance  to  staff. 

Dolphin  Wahoo  Uonunittee  Agenda: 
Tuesday.  March  .7.  2013,  10  a.m.  Until 

1 1  a.m. 

1.  Receive  and  discuss  ujidates  on  the 
status  of  commercial  and  recreational 
catches  V(;rsn.s  epiotas  and  take  action  as 
necessary. 

2.  Receive  an  overview  of  .scoj)ing 
comments  as  well  as  the  Decision 
Document  for  Doli)hin  Wahoo 
Amendm(;nt  5,  |)ertaining  to  hag  limit 
sales  of  fish  and  changes  to  the  ACX  and 
the  Allowahle  biological  (kitch  (ABCi). 
Discuss  actions  and  alternatives  to 
Amejidment  5  and  provide  direction  to 
staff. 

Uolden  Urab  Uonunittee  Agenda: 
Tuesday,  March  .7.  2013,  11  a.m.  Until 

12  Noon 

1.  R(;ceive  and  discuss  the  status  of 
commercial  catches  versus  (piotas  and 
take  action  as  necessary. 

2.  Receive  a  report  from  the  (iolden 
("rah  AP  meeting. 

3.  Receive  an  update  on  the  status  of 
Uolden  (irah  Amendment  (i.  r(;garding 
catch  shar(;s.  Det(;rmine  whether  to 
proceed  with  Amendment  8  and  take 
action  as  neces.sary. 

Snapper  Uroaper  Uonunittee  Agenda: 
Tuesday.  March  .7,  2013,  1:30  ii.m.  Until 
5:30  p.m.  and  Wednesday,  March  0, 
2013,  8:30  a.m.  Until  5  p.m. 

1.  Receive  and  discuss  updates  on  the 
status  of  commercial  and  recreational 
catches  versus  (juntas  for  si)(;ci(;.s  under 
ACl.s  and  take  action  as  necessary. 

2.  Di.scuss  the  status  of  amendments 
curr(;ntly  under  formal  review  as  well  as 
a  recjiiest  for  an  extension  of  the 
yellowtail  .snaj)])er  temjjorary  rule. 

3.  R(;ct;ive  an  overview  of  Sna|j|)er 
(h’onjjer  Amendment  30,  rc;garding 
V(;.s.sel  Monitoring  .Sy.stems  (VMS), 
including  a  YM.S  jue.sentation.  Discn.ss 
the  amendment,  modify  it  as 
ai)])ro|U'iate,  .s(;lect  ])r(;f(;rred  alternatives 
and  recommend  a|)|)roval  of  the 
amendment  for  juihlic  hearings. 

4.  Di.scnss  R(;gulatory  Amendnu;nt  18. 
|)ertaining  to  v(;rmilion  .sna])])er  and  red 
|)orgy.  Revi(;w  ])nhlic  h{;aring 
comments,  modify  the  amendment  as 
a|;])ro])riate.  .select  ])r(;f(;rred 
alternativ(;s,  recommend  a])])roval  of  the 
amendment  for  formal  .Secri;tarial 
review,  and  de(;m  the  codiii(;d  text  as 
necessary  and  a|)j)ro])riate. 

5.  Di.scnss  .Amendment  27,  j)ertaining 
to  hlue  runner  and  the  managianent 
authority  for  yellowtail  snapj)er,  mutton 


sna])|)(;r  and  Nassau  gron|)er.  Revi(;w 
jjiihlic  h(;aring  comments,  modify  the 
amendment  as  ai)])roj)riate.  sel(;ct 
])referred  alternativ(;s,  r(;connnend 
a|)|)roval  of  the  amendment  for  formal 
.S(;cr(;tarial  r(;view.  and  deem  the 
codifi(;d  text  as  n(;c(;ssary  and 
a|)|)ro|)riate. 

(>.  Discn.ss  R(;gnlatorv  Amendment  14, 
relating  to  management  measnr(;.s  for 
greater  amh(;rjack.  mutton  .sna|)|)er.  gray 
triggerfish.  hogfish,  hlack  sea  hass, 
vermilion  sna|)|)(;r  and  gag  groujx;!'. 
R(;vi(;w  the  o|)tion.s  ])a])er.  |)rovide 
guidance  to  staff  on  actions  and 
alternatives,  and  discuss  the  timing  of 
the  amendment. 

7.  Discuss  Regulatory  Amendment  18 
o|)tions.  relating  to  management 
nu;asur(;.s  for  the  commercial  til(;fi.sh 
longline  fishery.  Review  the  ojjtions 
|)aj)er,  j)rovide  guidance  to  .staff  on 
actions  and  alternatives,  and  discn.ss  the 
timing  of  the  amendment. 

8.  Discn.ss  Marine  Protected  Ar(;a.s 
(MPAs)  and  HAP(;.s  for  .s])(;ckled  hind 
and  Warsaw  gronj)er.  Review  the  results 
of  the  MPA  Ex])ert  Workgrouj)  M(;eting, 
|)rovide  guidance  to  staff  on  actions  and 
alternativ(;s,  and  di.scuss  timing. 

Note;  Then:  will  !)(;  an  informal  pnhlic 
(jnestion  and  answer  siission  with  llu;  NMlvS 
R(;gi()nal  .Administrator  and  IheUonncil 
(ihairman  on  \\'edn(;sdav.  March  (>.  2013. 
h<;ginning  al  .7:30  p.m. 

Ad  Hoc  Data  Uollection  Uonunittee 
Agenda:  Thursday,  March  7,  2013,  8:30 
a.m.  Until  12  Noon 

1.  Receive  an  iijulate  on  the  status  of 
the  Joint  .South  Atlantic/Uulf  Uen(;ric 
Deal(;r  Anu;ndment.  revise  the 
amendment  as  a])|U’0]jriate  and 
recommend  a|)|)roval  of  the  amendment 
for  formal  Secretarial  review. 

2.  R(;vi(;w  information  that  relat(;.s  to 
hycatch  action  in  Com|)r(;h(;n.sive 
Ecosystem-Based  Amendment  3  ((]E-BA 
3).  R(;vi.se  the  am(;ndment  as 
ajiju’ojiriate  and  recommend  ajijiroval  of 
the  am(;ndment  for  formal  .Secretarial 
review. 

3.  Ri;view  the  Joint  .South  Atlantic/ 
Uulf  (Jeneric  l*’or-Hire  Rejiorting 
Am(;ndm(;nt  that  jiertains  to  the  .South 
Atlantic.  R(;view  tin;  r(;.sult.s  of  the  Uulf 
(.’ouncil  actions,  revise  this  jiortion  of 
the  amendment  as  a])|)roj)riate.  and 
nicommend  aiijiroval  of  these;  actions 
for  formal  .Secretarial  r(;vi(;w. 
Addilionallv.  r(;vi(;w  the  information  in 
the;  amendment  that  a|)|)li(;s  to  both  the 
(hdf  and  the  .South  Atlantic,  review  the 
residts  of  the  Unlf  Uouncil  actions, 
ju'ovide  guidance;  to  staff,  iind 
recommend  ajiju'oval  of  the  next  .ste;|).s 
in  the  develojunent  of  the  am(;nelm(;nt. 

4.  Receive  an  overview  of  both  the 
Joint  South  Atlantic/Uidf  Generic 


11158 


Federal  Register /  Vol.  78.  No.  32/Fri(lay.  February  15,  2013  / Notices 


(^ommei’cial  Logbook  Reporting 
Ainendinent  and  the  joint  Sontli 
Atlantic/Cnli  (ieina  ic  Cliarterboat 
Reporting  Amendment,  review  tlie 
nisnlts  of  tlie  (Inlf  (Council  actions, 
|)rovide  guidance  to  staff,  and 
recommend  a])j)roval  of  tin;  next  .steps 
in  tlie  develoi)ment  of  tlni  amendments. 

Infornuition  and  Education  (ionuniitcc 
/\>>cnd(i:  Thursday.  March  7.  2013.  1:30 
p.ni.  I  ’util  3  p.ia. 

1.  RiK;eive  an  update  on  tlie  joint 
Ontreacli  Froj(u:ts:  Marine  Recreational 
Ldncation  l^rogram  (MRFI’j  and 
Managing  Onr  Nations'  Fislieries  3 
(Conference. 

2.  Receive  an  update  on  tlie  use  of 
.social  media  tools,  including:  The 
.•\tlantic  Coast  CCommnnication  Croup 
Social  Media  Workshop:  the  status  of 
the  smartphone  regulation  application: 
ami  (he  C.ouncil’s  use  of  Facebook. 
Review  and  discuss  the 
recommendations  of  the  Information  8: 
hCdncation  (18:F)  .AF  and  provide 
committee  recommendations  for 
(Council  consideration. 

3.  Revicnv  and  discuss  the 
recommendations  of  the  joint  Law 
fCnforcement  (LF)  and  18:F  AF  meeting 
regarding  outreach  efforts  for  VM.S  and 
provide  direction  to  staff. 

4.  Receive  an  update  on  the  .SAFM(C 
Web  site  upgrade,  review  and  discuss 
the  recommendations  of  the  joint  LE 
and  I8;E  AF  iiKHiling  regarding  the 
iijigrade  and  provide  recommendations 
for  (Council  consideration. 

.5.  Review  and  discuss  lln;  proposed 
outreach  activities  for  2013-14  as  well 
as  recommendations  from  the  18:E  AF. 
Frovide  recommendations  for  (Council 
consideration. 

(i.  Review  the  (Council  Visioning 
Frocess  and  the  Strategic  Flanning 
Frocess  for  the  information  8;  Education 
Frogram.  Revimv  and  discn.ss 
recommendations  from  the  ItvE  AF  and 
provide;  dir(;ction  to  staff. 

7.  Discn.ss  the  recommendations  from 
the  joint  LE  and  I8:E  AF  meeting 
regarding  comimmication 
improvean(;nl.s  for  r(;gnlatorv  and  law 
«;nforceim;nl  i.ssnes  with  officers  and 
field  offices.  Frovide;  elire;e:tie)n  tei  .staff. 

hiw  Enforccnicnt  (ionaaittcc  Agenda: 
Thursday.  March  7.  2013.  3  p.in.  I’ntil 
4  p.m. 

1.  Re;e;e;ive  a  re;|)e)rt  freim  the;  LE  AF 
me;e;ting  anel  the;  jeiint  LE  ami  l8iE  AF 
me;e;ling.  Dise:ns.s  the  repents  ami  take; 
ae:tie)n  as  apiireipriate;. 


Executive  Einance  Couuuittee  Agenda: 
Thursday.  March  7.  2013.  4  p.in.  Until 
.1:30  p.in. 

1.  Ree:e;ive;  an  npelate;  eni  the;  status  eif 
the  feeleral  fi.se:al  ye;ar  (FY)  2013  hmlge;t 
anel  the;  e:alenel;n'  year  ((CY)  2013  hmlget 
e;xi)e;nelitnre;s. 

2.  Re;e:eive;  iin  n])ei;ite;  eni  the  jeiint 
(Ce)mmitte;e;  ein  .Seinth  Fleiriela 
Management  I.ssnes  ;ie:tivitie;s. 

3.  Di.se:ns.s  (Ce)une:il  Feilleiw-up  anel 
Frieirities  ;mel  aelelreiss  either  issmis  as 
appreipricite. 

Uouncil  Session  Agenda:  Eriday.  March 
li.  2013.  (1:30  a. in.  Until  .1  p.in.  ’ 

8:30-8:4.5  a.m.:  (Call  the  nu;e;(ing  tei 
eireler.  aeleipt  the;  agenela  ;mel  aiijirove  the 
Deceimlier  2012  minutes. 

8:45  a.m.:  A  feirmal  pulilie;  e:eimment 
sessiein  will  he;  he;lel  on:  .Sna]i]}er 
(Ireinjier  Re;gidatory  Amenelment  18: 
Snapper  (Ireiuper  Amenehnent  27:  the 
e;xten.siein  eif  the;  yellowtail  snapper 
tempeinirv  ride:  jeiint  Seinth  Atlantie:/ 
(Inlf  (Cenerie:  Deialer  Amenelment: 
(Ceimpreiheinsive  Ee:ei.syste;m-Fa.seel 
Ameinelment  3:  jeiint  .Seiutli  Atlantie:/(Cuif 
(lemirie:  Feir-llire;  Re;]ieirting  Amenelment 
(.Seinth  Atlantie:  einlv):  feilleiweel  tiv 
e:einnne;nt  ein  <my  eitheir  itenn  ein  the; 
age;nela. 

10:30-1 1 :1 5  ii.ni.:  The;  (Ceiune:il  will 
re;e:e;ive;  <i  re;peirt  freim  the;  Snaji])e;r 
(Creiuper  (Ceimmitteie;  ;mel  will  a]i]ireive; 
the;  feilleiwing  ameneiim;nt.s  feir  feirmal 
.Se;e:re;tarial  re;vie;w:  The  extensiein  eif  the; 
yelleiwtail  snapper  tempeiriiry  ride;; 
.Snapper  (Creiuiier  Reigulaleirv 
Ameinelment  18;  anel  .Sna|iper  (Creiuper 
Amemhnent  27.  The  (Ceinne:il  will 
appreive  .Smiiiper  (Creinper  Amenelment 
30  feir  ]nitilie:  heiiiring.  The;  (Ceiuncil  will 
e:ein.siele;r  either  (Ceimmitteie 
receiinmemlatieins  anel  take  ae:tion  as 
apjireipriate. 

11:15  a. ill. -12  neiein:  The;  (louneiil  will 
re;e;e;ive;  a  preisentatiem  on  Amenelment  8 
tei  the;  (Ceinseilielateel  Highly  Migrateirv 
.Spe;e:ie;.s  (IIM.S)  Fislieirv  Management 
Flan.  This  amenelment  ])ertains  to 
e:eininie;re:ial  sworeifish  ]K;rmits. 

1-1:15  p.m.;  The;  (Ceinne:ll  will  re;e:e;ive; 
a  leigal  briefing  ein  litigatiein.  ((CLO.SI'CD 
SESSION) 

1:1.5-1:45  p.m.:  The  (Ceinne:il  will 
re;e:e;ive:  a  re;]ieirt  freim  the  Ael  Heie:  Data 
(Ceillee:tiein  (Ceimmitteie;  anel  will  appreive 
the;  feilleiwing  amemlments  feir  feirmal 
.Se;e:re;tari:il  reivieiw:  the;  jeiint  .Seinth 
Allantie:/(Culf  (Ceineirie;  De;;ile;r 
Amemlmemt;  (CE-FA  3;  <mel  the  jeiint 
.South  Atlantie:/(Culf  (Ceaierie:  Feir-Hire; 
Repenting  Amenelment  (.Seinth  Atlantic 
eiiily).  The;  (Ceiune:il  will  eieinsieler  either 
(Ceimmitleie;  re;e:eimnie;neiatiein.s  anel  take; 
ae:tiein  as  appreipriate. 

l:4.5-2  p.m.:  The  (Ceinne;il  will  re;e:e;ive; 
a  repen  t  freim  the;  King  Ik  .Spanish 


Mae:kere;l  (Cennmittee,  e:ein.siele;r  eitheir 
reieieimmenelatieins  anel  take;  aeitiein  as 
apprei]iriate;. 

2- 2:15  p.m.:  The  (Ceiune;il  will  re;e;e;ive; 
a  re;|ieirt  freim  the;  Ee:eisy.ste;m-I3ase;el 
Management  (Cennmitte;e;.  e;einsiele;r  either 
rei;eimme;nelatieins  anel  take;  ae:tiein  as 
apiireipriale. 

2:15-2::50  ii.m.:  The;  (Ceiune.il  will 
ree:e;ive;  a  re;]ieirt  freim  the;  Deilpliin 
Waheiei  (Ceimmitteie.  e:onsiele;r  eitheir 
re;e:ennme:nelatiein.s  anel  take  ae:tiein  as 
<i]i]ireipriate;. 

2:30-2:45  ]i.ni.:  The  (Ceinne;il  will 
re;e:eive;  a  re;]ieirt  freim  tlie  (Ceilelen  (Crab 
(Ceimmitteie,  e:onsieler  eitlier 
reeieimmenelatieins  anel  take  ae:tiein  as 
apprei]iriate. 

2:45-3  p.m.:  Tlie  CCeiune:il  will  ree:e:ive; 
a  rejiort  from  the  Information  8c 
Eelueiation  (Ceimmittee.  e:enisiiler  either 
ree'.einimenelatieins  anel  take  actiein  as 
aiiiireiiiriate. 

3- 3:15  ]).ni.:  The;  (Ceiuncil  will  re;e;eive; 
a  reiport  from  the;  Law  Enfeire:e;nie;nt 
(Ceimmitteie.  eieinsieler  either 
reie:ennnie;nelatienis  anel  take  ae:tiein  as 
a]iin'eipriatei. 

3:1.5-3:30  p.m.:  riie  Oeiuneiil  will 
re;e:eiivei  a  reipeirt  freim  the  Exe;e;ntive; 
Finane:ei  (Ceniimitteiei.  e;enisiele;r  eitlier 
re;e;ennnie;nelatienis  anel  lake  ae:tieni  <is 
apjireijiriate. 

3:30-5  11.111.:  Tlie  (Couni:il  will  ree:e;ivei 
]ireiseintatienis  anel  status  reports  from 
the  NOAA  .Southeast  Regional  Offie:e 
(SERO)  anel  the  NMFS  Seiulheiast 
Fisherieis  .Se:ieine:e;  (Ceinteir  (.SEF.S(C). 
review  anel  eleveileiji  reie:enmiieinelatienis 
ein  1‘Cxpeirimeinlal  I'ishing  Feirmits, 
reivieiw  ageine:y  anel  liaison  rejieirts,  anel 
eliseiuss  either  business,  ineilueling 
upe:enning  meetings. 

Deie:nmeints  reigareling  these;  issueis  are 
available  freim  the  (Council  eiffice  (sen; 
ADDRESSES). 

Althongli  nein-emergeneiy  issueis  not 
e;ontaineid  in  this  agenela  may  come 
before  this  group  feir  elise:u.ssiein.  tlieise 
issues  may  neit  be  the  suhjee:t  of  feirmal 
ae:tiein  ehiring  this  meieiting.  Actiein  will 
he;  re;.strie:teel  to  those  issues  si)e;e:ifie:ally 
ielentifieel  in  this  neitieiei  anel  anv  issueis 
arising  after  pnlilie;atiein  eif  this  neitie:ei 
that  reiejuirei  emeirgency  ae:tiein  imeleir 
seie;tiein  305(e:)  eif  the;  Magnn.sein-.Steveais 
Fishery  (Conservatiein  anel  Managemeint 
Ae;t.  preivieleel  the;  pnlilie;  has  lieien 
neilifieel  eif  the;  (Ceinne:il's  inteint  (ei  take; 
final  ae:liein  tei  eielelress  the;  eme;rge;ne;y. 

Spei:ial  Aeicommeidatiems 

Thei.se;  meietings  are  ]ihy.sie:ally 
ae;e:e;s.sible;  (ei  pe;ei]ilei  with  elisaliilities. 
Reepiests  feir  auxiliary  aiels  sheiulel  he; 
elire;e:te;el  to  (he;  e:eiune:il  eiffieie;  (seie; 
ADDRESSES)  3  elays  prior  tei  the  meeting. 

Neile;:  Hii;  liiniis  and  seiepiiaico  sii(ie:ili(!el  in 
(his  agenda  are  snlijei:l  (ei  e:hange. 
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Authority:  1801  cl 

Oalcd:  Mliniarv  11,  2(lia. 

'I'racoy  L.  'llioin|i.son, 

Actin;^  Deputy  Dircdar.  Office  of  Sustainuhle 
Fisheries.  Nulioiuil  .Murine  Fisheries  Service. 
|1'K  Hoc.  2(U:i-():i4<Hi  l’ili!(l  2-14-1  a;  K;4.")  iiiii| 
BILLING  CODE  3510-22-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List,  Proposed  Additions 
and  Deletions 

AGENCY:  (Committee  for  Purc.liase  From 
People  Who  Are  Blind  or  .Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletions  from  the  Procununent  List. 

SUMMARY:  The  Committee  is  pro])osing 
to  add  a  product  and  services  to  the 
Procurement  List  that  will  he  furnished 
by  nonprofit  agencies  emploving 
jier.sons  who  are  blind  or  have  other 
severe  di.sahilities.  and  deletes  jirodncts 
previouslv  furnished  hv  such  agencies. 

(ionnnnnts  Musi  He  Received  On  or 
Before:  3/18/2013. 

ADDRESSES:  Committee  for  Purcha.se 
From  People  Who  Are  Blind  or  .Severely 
Disabled,  |efferson  Plaza  2,  .Suite  1()80(), 
1421  lefferson  Davis  Highwav. 
Arlington.  Virginia.  22202-32.'i0. 

For  Further  Inforniution  or  to  Submit 
Oomments  Oontuct:  Barrv  .S.  Linehac:k. 
Telephone;  (703)  (i03-7740.  Fax:  (703) 
003-00.').'),  or  email 
CMTFFedRegOAhilityOne.gov. 

SUPPLEMENTARY  INFORMATION:  I'llis 
notice  is  published  jiursuant  to  41  II.SC 
8.')03  (a)(2)  and  41  CFR  .'51-2.3.  Its 
purpo.se  is  to  jirovide  interested  persons 
an  opportnnitv  to  submit  comments  on 
the  proposed  actions. 

Additions 

If  the  Committee  apjiroves  the 
pro])o.sed  additions,  the  entities  of  the 
Federal  (iovernment  identified  in  this 
notice  will  he  required  to  procure  the 
product  and  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  sevcire 
disabilities. 

The  following  i)roduct  and  services 
are  proposed  for  addition  to  the 
Procurement  List  for  ])roduclion  by  the 
non])rofit  agencies  listed; 

Product 

A'.S’jV;704.')-00-NII?-():t>)3— I’rivacy  filler. 
1.(3)  Monitor.  Ki;!)  .Aspect  Ratio.  24 
Widescreen. 

iVP/l;\Viscralt.  Inc..  Milwaukee.  \V1. 
Oontruclin}’  Activity:  (General  .Services 
Administration.  New  York.  NY. 


Ooverat’e:  A-l.ist  tor  the  Total  Covernment 
Re(|nireinent  as  aggregated  by  the 
Ceneral  .Services  Administration. 


Services 

Service  'l'vpe/lj)culions:  (instodial  .Service. 
Danville  Courthouse.  700  Main  .Street. 
Danville.  YA. 

Norfolk  federal  Ihiilding.  200  Cranhv  .St. 
Norfolk.  VA. 

.VP/\;  Portco.  Inc...  I’ortsmoiilh.  VA. 
Oonlructiuii  Activity:  f  nhlic  Ihiildings 
.Service.  C.SA/IM5.S/R03  .South  .Service 
(ienter.  Philadelphia.  PA. 

Seixice  Tvpe/Localions:  (anitorial  .Service. 
National  Cent(!r  for  Cool  and  ('.old  Water 
A(|iiacnltiire.  11801  Leetown  Road. 
Kearneysville.  WV. 

Ap|)alachian  fruit  Research  .Station.  2217 
Wiltshire  Road,  Kiiarnevsville.  WV. 

NPA:  NW  Works.  Inc..  Winchester.  VA. 
Contructiny,  Aclivilv:  DEPT  Of 

ACRICIIL  TURE.  ACRICULTURAL 
RESEARCH  SERVICE.  USDA  ARS  NAA 
34913.  Kearnevsville.  WV. 

Service  Type/Locution:  Warehouse  Operation 
.Service.  National  Labor  Relations  Board 
IIQ.  lOtt!)  14th  Street.  NW..  Washington. 
DC. 

\PA:  Linden  Resources.  Inc..  Arlington.  VA. 
Contructiny  Activilv:  NATIONAL  LABOR 
RELA  TIONS  BOARD.  WASl  IINC  TON. 
DC. 

Service  'I'ype/Locul ion :  (.'.usiodiul  .Service. 
Idizaheth  Kee  federal  Building.  (>1)1 
federal  .Street.  Bluefield.  WV. 

.\PA:  Integrated  Resources.  Inc..  Mahen.  WV. 
Ooniracliny  Aclivilv:  Public  Buildings 
Service.  C.SA/PB.S/R03  Charleston. 
Roanoke.  I  lunlinglon.  Elkins  ft; 
Parkersburg  fO.  Charleston.  WV. 

Deletions 

'The  following  |)roducls  are  |)ro|)osed  for 
deletion  from  the  Procurement  List: 

Products 

(kird.  Indox 

NSN:  7.')3(M)()-238-431  () 

NPA:  Loui.siana  A.ssociation  for  tho 
Blind,  .Shrovu|)()rt,  LA. 

Contructiny  Activity:  Gtmural  .Sorvicu.s 
Admini.stration,  Now  York.  NY. 

Pen,  Rotraotahlo,  (aishion  Crip.  Col  Ink, 
Dignitary 

NSN:  7  5  20-01  -.'5 10-7490. 

NSN:  7  5  20-01  -.'5 10-7491. 

Rofill.  Dignitary  Col  Ink  Pon 

NSN:  7.')!  0-01 -.'5 10-841 0. 

NSN:  75 1 0-01  -.'ll 0-7493 . 
iV/V\;  Imlustrio.s  of  tho  Blind,  hu;., 
(iroon.shoro,  NC. 

Ciontractiny  Activity:  Conoral  .Sia  victt.s 
Administration.  Now  York.  NY. 

Barry  S.  Linehack, 

Director.  Business  Opendions. 

IKK  Doc.  2()i:{-l):t.')8<)  filed  2-I4-i;t:  8:43  iim| 
BILLING  CODE  6353-01-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Determination  under  the  Textile  and 
Apparel  Commercial  Availability 
Provision  of  the  Dominican  Republic- 
Central  America-United  States  Free 
Trade  Agreement  (“CAFTA-DR 
Agreement”) 

agency:  Tho  (iommittoo  for  tho 
hnplomontation  of  Toxtilo  Agroomonts. 
ACTION:  Dotormination  to  add  a  product 
in  imrostrictod  (inantitios  to  Annox  3.2.'5 
of  tho  CAFTA-DR  Agroomont. 

DATES:  Effective  Date:  Fohruarv  l.'i, 

2013. 

SUMMARY:  Tho  Committoo  for  tho 
hnplomontation  of  Toxtilo  Agroomonts 
(“CITA")  has  dotorminod  that  cortain 
throo-layorod  composito  fabric,  as 
spocifiod  holow,  is  not  availahlo  in 
commorcial  (piantitios  in  a  timoly 
mannor  in  tho  CAFTA-DR  conntrios. 

Tho  i)rodnct  will  ho  addod  to  tho  list  in 
Annox  5.25  of  tho  CAP  I’A-DR 
Agroomont  in  imrostrictod  (inantitios. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Dyhezak,  Office  of  Toxtilos  and 
Apiiarol,  II..S.  Dopartmont  of  Commorco, 
(202)  482-3().')l. 

For  Further  luforiuution  On-Line: 
http ;//  \vel).ita .  doc.yov/  tucyi/ 

On ftedietf Frock. ns f  under  “Apjirovod 
Ro(jno.sts."  Roforonco  nnmhor: 

173.201 3.01 . 10. Fabric. .ST^!!RforVl‘’Corp. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Tho  CAFTA-DR 
Agroomont;  .Soction  203(o)(4)  of  tho 
Dominican  Rojiuhlic-Contral  Amorica- 
Unitod  .Status  Froo  Trade  Agroomont 
Implomontation  Act  ("CAFTA-DR 
hnplomontation  Act”).  Pub.  Law  109- 
.'5.3;  tho  .Statomont  of  Administrative 
Action,  accompanying  tho  CAFTA-DR 
linjilomontation  Act;  and  Pro.sidontial 
Proclamations  7987  (Fohniary  28,  2000) 
and  7990  (March  31, 2000). 

Buckyround:  Tho  CAl'TA-DR 
Agroianont  provides  a  list  in  Annox  3.2.'5 
for  fabrics,  yarns,  and  fibers  that  tho 
Parties  to  tho  (iAFTA-DR  Agroomont 
have  dotorminod  are  not  availahlo  in 
commorcial  (inantitios  in  a  timoly 
maniKir  in  tho  torritorv  of  anv  Party,  fho 
CAFTA-DR  Agroomont  provides  that 
this  list  mav  ho  modified  pursuant  to 
Article  3.2.'5(4)-(.'5).  when  tho  President 
of  tho  United  .States  dotorminos  that  a 
fabric,  yarn,  or  fiber  is  not  availahlo  in 
commorcial  (inantitios  in  a  timoly 
mannor  in  tho  territory  of  any  Party.  See 
Annox  3.2.'5  of  tho  (iAFTA-DR 
Agro(!mont:  see  (dso  soction  2()3(o)(4)((]) 
of  tho  CAFTA-DR  hnplomontation  Act. 

Tho  CAFTA-DR  Implomontation  Act 
requires  tho  President  to  o.stahlish 
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jjrocedunjs  govtnning  the  siil)niission  ot 
a  re(]uest  and  providing  o|)portunity  for 
interestiul  entities  to  sul)nnt  comments 
and  supporting  ('vidence  hidbre  a 
comimircial  availabilitv  dcitermination  is 
made.  In  I’residential  Froclamations 
7‘)87  and  7‘)‘H).  the  PiHisident  delegated 
to  (3  TA  th(!  authority  under  section 
203(o)(4)  of  (iAF  TA-DR  Implementation 
Act  for  modifving  the  Annex  3.2.')  list. 
I’ursuant  to  this  authority,  on  .September 
1.').  2008.  (3  I’A  published  modiluid 
proctulnres  it  would  follow  in 
considering  nMpie.sts  to  modify  the 
Annex  3.2.')  li.st  of  i)roducts  determined 
to  he  not  commercially  available  in  the 
territory  of  any  Party  to  (iAF  I’A-DR 
(Mo(lifi(:(tti()ns  to  Pioccduias  for 
(Jonsidoring  lioqiiosts  Vnder  tho 
(A)mmorci(d  Avtdhdnlitv  Provision  of 
tho  Dominican  Pcpnhlic-dcntral 
Anu;rica-l  hiUcd  States  Free  Trade 
Agreement.  73  FR  .')320())  ("(irrA’s 
|)rocedures‘'). 

On  )anuarv  18.  2013.  the  (ihairman  of 
(il  l’A  rec(!ived  a  r(!(]ue.st  for  a 
(lommercial  Availabilitv  determination 
("RcKjiHisl’')  from  .Sandler.  3’ravis 
Rosenberg.  P.A.  on  Indialf  of  VF  (iorp. 
for  certain  three-layereil  comi)osite 
fabric,  as  sjjecilnul  hidow.  On  jannarv 
18.  2013.  in  accordance;  with  (3  I’A’s 
procedures.  (33'A  notified  int(;r(;.st(;d 
|)arties  of  the  Re(im;st.  which  was 
post(;d  on  the  dedicated  \V(;b  site  for 
0AI‘T/\-nR  (3)mmercial  Availabilitv 
])roceedings.  In  its  notifie:ation.  (ill'A 
advised  that  anv  R(;s])on.se  with  an  Offer 
to  .Supply  ("Respon.se")  must  he; 
suhmitt(;el  by  January  31. 2013.  anel  anv 
Re;hutlal  Ceemments  to  a  Re;.spon.se  must 
be;  suhmitt(;d  by  Fehriiary  0.  2013.  in 
ae:ce)relane:e  with  se;e:tie)ns  0  anel  7  of 
(33’A's  pre)e:e;ehire.s.  Ne;  inleresteel  entity 
submitte;el  a  Resj)e)n.se  to  tlie  Re;e|ue;.st 
aelvising  (33’A  e)f  its  e)hje;ctie)n  te)  the 
Re;eiiie;st  anel  its  ability  to  supply  the 
suhj(;e:t  pre)ehie;t. 

In  ae:ce)relane;e  with  se;e;tie)n 
203(o)(4)(C)  e)f  the  CAFTA-DR 
hnple;mentatie)n  Ae:t.  anel  se;e:tie)n  8(e:)(2) 
e)f  Ori’A's  |)re)e:eelure;s.  as  ne)  inte;re;.ste;el 
entity  snbmitteel  a  Re;spe)nse  e)bje;e:ting  te) 
the;  Re;eiue;st  anel  preevieling  <m  eeffer  te) 
supply  the;  sul)je;e:t  pre)eluct.  C33'A  has 
ele;te;rmine;el  te)  aelel  the;  spe;e:irieel  fabrie:  te) 
the;  list  in  Annex  3.2,')  e)f  the;  CAfTA- 
I)R  Agre;e;me;nt. 

33ie  subje;e:t  |)re)elne;t  has  be;e;n  aeleleel 
te)  the  list  in  Annex  3.2.')  e)f  the  (1AF3’A- 
l)R  Agre;eme;nt  in  nnre;strie;teel 
(|uantitie;s.  A  re;vise;el  li.st  has  l)e;en 
pe)ste;el  e)n  the  ete;elie:iiteel  Web  site  for 
OAFTA-l)R  Oe)mme;re:ial  Availability 
pre)e;eeelings. 


Sp(;c;ilicatinns;  (Certain  3-layered 
(Composite  Fabric 

Faliric  /e'pe;;  Oe)mpe)site  lahrie; 
e:e)nsi.sting  e)f;i  3-liive;re;el  fle;e;e:e;/she;ll 
e;e)nstriie:tie)n.  we)ve;n  e)nte;r  lave;r  ;mel 
l)rushe;el  inne;r  laye;r.  I)e)nele;el  with  a 
])e)lyure;th<me  ("PI I”)  me;mhr<me;. 

//V'.S;  0001.22. 

ltV)i'e;)7  Face  Fabric: 

Fiber  (;e)nte;nl:  83. .')'>!.  te)  88..'")% 
pe)lyeste;r;  1 3.3%-14.7'!<)  s])imelex. 

Yiirn  .Size  (single;  ply.  warp  emel 
filling):  3’e;xtnre;el  pe)lye;ster:  80.0  te)  8.'). 8 
ele;e:ite;x/144  fihnnent  (110..')  te)  123.0 

Nm/144  filament)  (72.8  te)  77.3 
elenie;r/144  filament);  .Spanele;x:  43.1  te) 
4.''). 7  ele;e;ite;x  (218.4  te)  231.8  Nm)  (38.8 
te)  41.2  eleaiier). 

Threael  Ce)imt:  44.t)-4t).0  war])  enels 
per  .sep  can  by  3.'). 2-41. 3  fihing  ])ie:ks  ])er 
sej.  e:m. 

\Ve;ave  ty])e:  Plain  we;ave;. 

Weight:  118.1  te)  130.2  g/se].  m  (3..')  to 
3.0  e)z.Asei.  yel). 

Finish:  \Ve)ve;n  lae:e; — |)iee;e;  elye;el  anel/ 
e)r  ])rinle;el:  \Ve)ve;n  l)iie:k — ])ie;e:e  elye;el. 

Circular  Doable  Knit  Fleece  Pack  Pile 
Fabric: 

Fib);r  e:e)ntent:  100%  pe)l  ve;ste;r. 

Yarn  .Size;  (single;  plv):  80. t)  te)  8.'). 8 
ele;e:ite;x  (72.8  te)  77.3  lienie;)  )  (110. .'5  te) 
123.0  Nm). 

\Ve;ave;  ty])e;;  e:ire:id;ir  ele)uble;  knit 
le)e)pe;el  pile;. 

\Ye;ight;  l.')7.1  te;  173.2  g/se].  m  (4.()  te) 
.').!  e)z/.sei.  yel). 

lunish:  Knit  lae:e; — ])ie;e;e;  elve;el:  Knit 
hae:k — ])ie;e:e  elyeel. 

Composite  f(d)ric: 

\Ve;ight:  333.3  te)  307..')  gm/s(].  m  (?).8 
te)  10.8  e)z/sei.  yel). 

Wielth:  130  e:m  (.'51.18  ine:he;.s). 

Finish:  Full  e:e)ntae;t  beeneling. 

Properties: 

\Vinel])roof:  A.S3’M  D737— Initial  1.0 
e;fm;  3x  wash  =  1.0  e:fm. 

Durable  wate;r  resi.stant;  AA3’(X]  22 — 
Initial  >=  5)0  ])oint.s;  lOx  wa.sh  >=  70 
])e)ints. 

High  light  fastness;  AAT("C  10  ()])t 
3 — (da.ss  3.0  @40  he)m'.s  AFU. 

Le)W  Riinge  1  Ivelre).stalie::  Jl.S  1002 — 
Initial  20.000  mm;  3x  wa.sh— 20.000 
mm.  AAT(X;  127 — Initial  20.000  mm:  3x 
wa.sh  20.000  mm. 

Water  Ya])e)nr  Perme;ahilitv;  JIS 
lotto— Initial  20.000  g/.sej.  m/24  heeurs; 

3x  wa.sh  20.000  g/se].  m  ])e;r  24  heeurs. 

Wate;r  Va])e)nr  Ti  ansmissie))!:  AS'l’M 
Ettt)  13 — Initiiil  .'500  g/.sej.  m/24  heeiirs;  3x 
wiish  .'500  g/sej.  m  ])e;r  24  he)urs. 

Hemarks:  Range;.s  ahe)ve;  :ille)w  feer  ii 
vai’iime:e  e)f  u])  te)  five  (.'5)  ])e;re;e;nt  Ibr 
lahrie;  weight.  thre;ael  e:e)imt  anel  thre;e;  (3) 
])ere:ent  Ibr  fibe;r  e;e)ntent  anel  yarn  size. 
NO  TF:  The  y.irn  size  ele;.signatie)n.s 
ele.scrihe  a  range  e)f  yarn  s])e;e:ifie:atie)n.s 
ibr  yarn  heeibre  knitting,  elyeing  and 


finishing  e)f  the  lahrie:.  'I'hey  are; 
inte;nele;el  iis  s])ee:ifie;;itie)n.s  te)  he; 
tblleeweel  hv  the;  mill  in  se)ure:ing  yarn 
nse;el  te)  ])re)ehie;e;  the;  fabrie:.  Dyeing, 
finishing  anel  knitting  e;an  i)lte;r  the; 
e:harae;te;ri.stie:  e)f  the;  yarn  as  it  ii])])e;ar.s 
in  the;  finishe;el  lahrie:.  'Phis  s])ee:ifie:atie)n 
the;re;ie)re;  ine:liiele;s  y.irns  ii])])e;aring  in 
the;  finisheel  fabrie:  as  fine;r  e)r  e:e)ar.se;r 
than  the;  elesignateel  yarn  sizes  ])re)vieleel 
thiit  the;  variatie)n  e)e:ciirs  afte;r  ])re)e:e.ssing 
e)f  the;  greige;  Vcirn  anel  ])re)ehie:tie)n  e)f  the; 
fabric.  The;  .s])e;e:ifie:atie)ns  Ibr  the  fabrie: 
ii])])ly  te)  the;  fabrie:  itse;lf  ])rie)r  te)  e:utting 
anel  sewing  e)f  the;  finisheel  giirment. 

Sue:h  ])re)e:e;s.sing  may  alte;r  the; 
me;asure;ment.s. 

Kim  (Oils, 

(iluiiniKin.  (iomniitlee  for  the  Iiiiplenientotion 
of  Text  He  Agreements. 

H'K  Ooe;.  2e)i;)-e);j)ilH  I''ili!(l  :'-14-i:e;  8:4.")  iiin] 
BILLING  CODE  3510-DS-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Submission  for  0MB  Emergency 
Review 

AGENCY;  (;e)r])e)ratie)n  Ibr  Niitieineil  anel 
(ieimnumity  Se;rvie:e. 
action:  Ne)tie:e;. 

SUMMARY:  I'he;  (;e)r])e)ratie)n  ibr  Natiemeil 
<mel  (;e)mmunity  Se;rvice;  (ONOS). 
suhmitteiel  the;  tblleiwing  inlbrniiitiein 
e;e)lle;e:tie)n  re;e]ue;.st  (1(3^)  te)  the;  Offie:e;  e)f 
Mimage;me;nt  anel  13uelge;t  (OM13)  Ibr 
re;vie;w  iinel  e:le;ai'ane:e;  in  ae:e:e)relane:e 
with  the  P;i])e;rwe)rk  Reehictie)n  Ae:t  e)f 
100.'5.  (PRA  0.'5)  (44  U.S.O.  C;ha])te;r  3.'5). 
CNCkS  re;e]ue;.steel  that  ()M13  review  anel 
a])])re)ve  its  eme;rgene:y  re;quest  by 
Feln  uary  22.  2013.  Ibr  a  ])t;rioel  e)f  six 
months.  A  e:o])y  of  tliis  ICR.  with 
a])])lie:!ible  .sn])])orting  ele)e:umentatie)n. 
may  he  obtained  by  contae:ting  Amy 
I3e)rgstrom.  (202)  000-0030  or  by  email 
;it  aborgstrom@cns.gov. 

llidbrtunately.  .sine:e  CNCS  re;e]ue;.ste;el 
OMB’s  a])])re)val  e)f  this  e;merge;ne:y 
re;eine;st  by  Fe;hruarv  22.  2013.  there;  will 
be;  ne)t  ene)ugh  time;  ibr  the;  ])ul)lie:  te) 
])re)viele;  e;e)mments  thre)ngh  this  Federal 
Register  Ne)tie:e;  he;fe)re;  the;  a])])re)val 
ekite;.  Thei’etbre.  there;  will  he  ne) 
e:e)mme;nt  ])e;rie)el  ibr  this  re;e]ue;st. 

Type  of  Review’:  Fmergene.y  Re;e]iie;.st. 
/\ge;;jf,\';  Ce)r])e)ratie)n  ibr  Niit  ie)n<il  anel 
Ceemmunity  Servie;e;. 

Title:  Ame;ri(]e)r]).s  Partnershi]) 
A])])lic;atie)n  Instrue:tie)n.s. 

OXIR  \hunber:  TBD. 

Agenev  \hnnber:  Neene;. 

Affected  Public:  Ne)n])re)iit 
e)rganizatie)ns  anel  e:e)ngre;gations. 

Total  Respondents:  .'50. 


Federal  Register /  Vol.  78,  No.  32 /Friday,  February  15,  2013 /Notices 


11161 


Frciliicncy:  One  time. 

Avaragu  Tinu;  par  liasponsa:  40  hours. 
Hstinuiiad  Total  Bavdan  Hoars:  2()()() 
hours. 

'I'otal  Barden  (lost  (capited/stiatap): 
None. 

Tot(d  Barden  (lost  (operating,/ 
laaiateacaice):  Noiu;. 

nescri})tioa:i]N(]li  has  l)een  working 
clo.sely  with  the  De])artinent  of 
I'klncation  over  the  ])ast  s(!veral  months 
to  develop  a  strategic  |)artnershi|)  that 
lev(!rages  strengtlis  ot  both  agencies  to 
address  one  of  our  nation's  ino.st  critical 
(ulncation  needs,  helping  students  in  the 
lowe.st-achieving  sc;liools  im])rove  their 
academic  outcomes.  'Phis  ])ro])os(!d 
l)artnership  will  j)lace  .AmeriO'orps 
members  in  tlu;  nation’s  lowest 
jjerforming  schools  .starting  at  the 
Ixiginning  of  tliis  school  year.  It 
capitalizes  on  the  .strengths  of  the 
AmeriCorjjs  model,  placing  members 
where  they  are  most  needed,  while 
making  additional  human  resources 
available  to  districts  that  are 
implementing  the  Department  of 
l']duc:ation’s  School  Improvemmit 
(irants. 

If  normal  clearance  procedures  are 
followed,  CNCS  and  the  De])artment  of 
I'iducation  will  lose  the  opportnnitv  to 
collaborate!  on  these  partner.shi])s,  as 
funds  must  he  obligated  hv  Se])temher 
30.  2013.  In  addition,  we  want  to  ensure 
that  we  allow  enough  time  for 
applicants  to  submit  cpialitv 
ajjplications  and  for  the  ageiunes  to 
conduct  a  thorough  review. 

We  are  jjarticularly  interested  in 
making  grant  awards  in  time  for  the 
Fducation  ])rogram  to  he  o])erational  at 
the  start  of  the  school  year  (August/ 
September  2013).  If  we  begin  the 
standard  OMB  clearance  procedure 
now.  we  will  not  hi!  able  to  meet  this 
goal. 

R(»sa  Moreiio-Mahoney, 

Deputy  Director.  Aineridorps  Stole  and 
Motioned. 

|FK  Ooc.  2(n:!-li:i4(i7  Rtod  8:4.'")  ami 

BILLING  CODE  6050-SS-P 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Reestablishment  of  Department  of 
Defense  Federal  Advisory  Committee 

AGENCY:  DoD. 

ACTION:  Ree.stablishment  of  Federal 
Ailvisory  Committee. 

SUMMARY:  Under  the  provisions  of  .50 
U.S.C.  1?)03  and  the  Fedcnal  Advi.sory 
C.ommittee  Act  of  1072  (5  U.S.C. 
Appendix,  as  amended),  the 


(Government  in  the  Sunshine  Act  of 
l‘)7(j  (5  U.S.(;.  552h)  (“the  .Sunshine 
Act"),  and  41  CFR  102-3. 50(a),  the 
Department  of  Deiense  (DoD)  gives 
notice  that  it  is  nuistahlishing  the 
charter  for  the  National  .Securitv 
IGducation  Board  ("tlu!  Board"). 

The  Board  is  a  non-di.scretionary 
Federal  advisory  committcu:  that  shall 
provide  thi!  .Secretary  of  Defense  with 
indeiiendent  advice  and 
recommendation  on  developing  the 
national  capacitv  to  tiducate  U..S. 
citizens  to  understand  foreign  cultures, 
strengthen  U..S.  economic 
comi)etitiveness,  and  enhance 
international  coopciration  and  securitv. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Freeman,  Advisorv  CGommittee 
Management  Officer  for  the  Department 
of  Deiense,  7()3-(i‘)2-.5‘).52. 
SUPPLEMENTARY  INFORMATION:  Phe 
Board,  pursuant  to  50  U.S.C.  19()3(d) 
and  consistent  with  Charter  37  of  Title 
50  U..S.C.  shall  perform  the  following 
functions: 

a.  Deviilop  criteria  for  awarding 
scliolarships,  fellowships,  and  grants, 
including  an  order  of  jiriority  in  such 
awards  tliat  favors  individuals 
expressing  an  interest  in  national 
security  issmis  or  pursuing  a  carcier  in 
a  national  .s(!cnrity  position. 

1).  Provide  for  wide  dis.sciinination  of 
information  ixigarding  the  activities 
assisted  under  the  statute. 

c.  Fstablish  (pialifications  for  students 
desiring  scholarships  or  fellowshijjs, 
and  institutions  of  higher  (!dnc:ation 
desiring  grants  including,  in  the  case  of 
students  desiring  a  .scholarship  or 
fellowship,  a  recinirement  that  the 
students  have  a  demonstrated 
commitment  to  the  studv  of  the 
discipline  for  whic:h  the  scholarship  or 
fellowship  is  to  he  awarded. 

d.  After  taking  into  account  the 
annual  analyses  of  tremds  in  language, 
international,  area,  ami  counter¬ 
proliferation  studies  under  50  U.S.C. 
10()()(1))(1),  make  recommendations  to 
the  .Secretary  ofDefen.se  riigarding: 

i.  Which  countries  are  not 
emidiasized  in  other  U.,S.  study  abroad 
])rogram.s.  such  as  countries  in  which 
few  U..S.  students  are  studying  and 
countries  which  are  of  importance  to  the 
national  securitv  intere.sts  of  the  United 
.Stat(!.s,  and  are,  therefore,  critical 
countries  for  the  ])urpo.s(!.s  of  50  U.,S.(G. 
1002(a)(1)(A); 

ii.  Whit;h  areas  within  the  discijilines 
de.scrih(!d  in  50  U..S.C.  1002(a)(1)(B) 
relating  to  the  national  securitv  interests 
of  the  IJnited  .States  are  areas  of  study 
in  which  U..S.  students  are  deficient  in 
learning  and  are,  therefon!,  critical  areas 
within  those  di.si;ipline.s  for  the 
])ur])oses  of  that  section; 


iii.  Which  areas  within  the  disciplines 
described  in  50  U..S.C.  1002(a)(1)(C)  are 
areas  in  which  U..S.  .stmhints.  educators, 
and  Covernment  employees  an! 
di!flci(!nt  in  learning  and  in  which 
insubstantial  numl)(!rs  of  U..S. 
institutions  of  higher  education  provide 
training  and  are,  therefore!,  critical  areas 
witliin  those  di.sciplines  for  the 
])ur])ose.s  of  that  section: 

iv.  How  .students  d(!siring 
scholarships  or  felh)wshi])s  can  bc! 
encouraged  to  work  for  an  agency  or 
office  of  tlu!  Fe(h!ral  Cov(!rnment 
involved  in  national  securitv  affairs  or 
national  security  policy  ujjon 
completion  of  their  education:  and 

V.  Which  foreign  languages  are  critical 
to  tlu!  national  security  interests  of  the 
United  .States  for  purposes  of  50  U.S.C. 
1002(a)(1)(D)  (relating  to  grants  for  the 
National  Flagshij)  Language  Initiative) 
and  50  U.S.C.  1002(a)(1)(E)  (relating  to 
the  scholarship  program  for  advanced 
English  language  studies  by  lieritage 
community  citizens). 

e.  Encourage  aj)plication  for 
f(!llow.shi]).s  from  graduate  students 
having  an  educational  background  in 
any  academic  discipline,  particularlv  in 
tlu!  area  of  .sci(!nc(!  or  technologv. 

f.  Provide  the  .Secn!tary  ofDefen.se 
hiennially  with  a  list  of  scholarship 
r(!cipi(!nt.s  and  fellowshi])  r(!cipient.s. 
including  an  as.sessment  of  their  foreign 
ar(!a  and  language  skills,  who  are 
available  tt)  work  in  a  national  .sec;urity 
position. 

g.  Not  later  than  30  days  afti!r  a 
scholarship  or  fellowship  n!ci])ient 
completes  the  studv  or  education  for 
which  a.ssistance  was  iirovidiul  under 
the  |)rogram.  ]n'ovide  tlu!  .Secretary  of 
Defen.s(!  with  a  re])ort  fully  describing 
the  foreign  area  and  language!  skills 
obtained  by  the  recijjient  as  a  result  of 
the  assistance. 

h.  Review  the  administration  of  the 
National  .Security  .Scholarships, 
Fellowships,  and  Crants  Program. 

The  Board  shall  report  to  the 
.S(!cri!tarv  of  D(!len.se.  Thi!  .Secr(!tarv  of 
Defen.se.  ])nr.suant  to  50  U..S.C.  1000, 
shall  suhmil  to  the  President  and  to  the 
congHLssional  intellig(!nce  committ(!e.s 
an  annual  report  of  the  conduct  of  the 
National  .Securitv  .Scholarships. 
Fellowships  and  Crants  Program,  which 
contains,  at  a  minimum,  the  contents 
outlimul  in  50  U..S.(G.  ItH)O(l)).  In 
l)rej)aration  of  this  annual  r(!port,  tlu! 
.Seendarv  ofDefen.se  shall  consult  with 
the  members  of  the  Board,  who  shall 
each  submit  to  the  .S(!cr(!tarv.  as  a 
minimum,  an  a.ssessment  of  hiring 
needs  in  the  areas  of  language  and  anui 
studies,  and  a  |)rojection  of  the 
deficiencies  in  such  areas.  The  .Secretary 
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sliall  include  all  assessments  in  the 
annual  ni])ort. 

The  Ilej)artinent  ot  Diden.se  (Doll), 
through  the  Dmler  Secnitary  ot  Dcilense 
for  Personnel  and  Readiness 
(llSDIPtvR)).  shall  ))rovide  snpiiort  as 
deemed  necessary  for  the  Hoard's 
|)erformance.  and  shall  ensnrii 
compliance  with  the  nupiireimiiits  of 
FA(^A.  the  (iovernment  in  the  .Sunshine 
Act  of  l‘)7()  (.5  .5.521).  as  amended) 

("the  Sunshine  Act"),  governing  Federal 
statutes  and  regulations,  and  established 
Dol)  policies  and  procedures. 

Under  the  provisions  of  .50  ll.S.f] 
1003(1)).  the  Board  shall  he  compo.sed  of 
14  Ill  embers: 

a.  The  following  individuals  or  the 
representatives  of  such  individuals: 

I.  The  Secretary  of  Defense,  who  shall 
serve  as  the  Uhairnian  of  the  Board. 

II.  The  Secretary  of  Filucation. 

III.  The  Set:retarv  of  State. 

lY.  The  Secretary  of  ("ommerce. 

V.  The  Secretary  of  Homeland 
•Securitv. 

VI.  The  Secretarv  of  Energv. 

VII.  The  Director  of  National 
Intelligence. 

VIII.  The  (Chairperson  of  the  National 
fCndownient  for  the  llumanities. 

1).  Six  individuals  ajipointed  by  the 
I’resident.  who  shall  he  exjierts  in  the 
Helds  of  international,  language,  area, 
and  counter-|)roliferation  studies 
education  and  who  inav  not  he  officms 
or  emjilovees  of  the  Federal 
(lovermnent. 

Members  of  the  Board  ajipointed  hv 
the  President  shall  he  apiiointed  fora 
period  siiecified  by  the  President  at  the 
time  of  their  apjiointment.  hut  not  to 
exceed  four  years. 

(Consistent  with  50  U.S.(C.  1903.  the 
Secretary  of  Defen.se  designates  the 
USD(Pi!cR)  as  the  (Chairperson  of  the 
Board.  If  the  USD(P8:R)  is  unavailahle  to 
chair  a  s|)ecific  session  of  the  Board, 
then  the  Assistant  Secretary  of  Defense 
for  Readiness  and  h’orce  Management 
shall  |)erform  the  functions  of  the 
(Chairperson  of  the  Board  while  the 
llSD(PivR)  is  unavailable.  The  authority 
to  chair  the  Board  may  not  he  further 
delegated. 

Members  of  the  Board  who  are  not 
full-time  or  permanent  part-time  Federal 
employees  shall  he  appointed  as  exi)ert.s 
and  consultants  under  the  authoritv  of 
5  l)..S.(C.  3109  and  serve  as  special 
(Covernment  emj)loyee  (S(CF)  memhers. 
I'Cach  memher  of  the  Board  is  ap])ointed 
to  provide  advice  to  the  Government  on 
the  basis  of  his  or  her  best  judgment 
without  repre.senting  any  particular 
])oint  of  view  and  in  a  manner  that  is 
Iree  from  conflict  of  interest. 

Pursuant  to  50  U.S.(C.  1903(c), 
individuals  appointed  by  the  President 


shall  receive  no  compensation  for 
service  on  the  Board.  All  memhers  of 
the  Board  shall  receive  |)er  diem  and 
travel  for  official  travel  relating  to  the 
Board. 

DoD.  when  necessary  and  consistent 
with  the  Board’s  mission  and  DoD 
policies  ami  ])rocednres.  may  establish 
snhcommittees,  task  groups,  and 
working  grou])s  to  sn])])ort  the  Board. 
Fstahli.shment  of  snhcommittees  will  he 
ha.sed  upon  a  written  determination,  to 
include  terms  of  reference,  hv  the 
Secretarv  of  Defense,  the  Deputy 
.Secretary  of  Defense,  or  the  l).SD(PX:R). 
.Such  snhcommittees  shall  not  work 
inde])endently  of  the  Board,  and  shall 
rej)ort  all  of  their  recommendations  and 
advice  to  the  Board  for  full  deliberation 
and  discii.ssion.  Subcommittees  have  no 
authority  to  make  decisions  and 
recommendations,  verbally,  or  in 
writing,  on  behalf  of  the  Board:  nor  can 
any  suhcommittee  or  its  memhers 
n])date  or  re])ort  directly  to  the  DoD  or 
any  Federal  officers  or  em])loyee.s. 

The  Secretarv  or  the  De])utv  .Secretarv 
of  Defen.se  may  apj)rove  the 
ai)])ointment  of  snl)committee  members 
for  one-to-four  vear  terms  of  service 
with  annual  renewals:  however,  no 
memher.  unless  authorized  by  the 
.Secretary,  may  serve  more  than  two 
con.secutive  terms  of  service.  These 
individuals  may  come  from  the  parent 
committee  or  mav  he  new  nominees,  as 
recommended  by  the  ll.SDIPitiR)  and 
ha.sed  upon  the  subject  matters  under 
consideration. 

.Suhcommittee  memhers,  if  not  full¬ 
time  or  part-time  (iovernment 
employees,  shall  he  ap])ointed  to  serve 
as  exi)erts  and  consultants  under  the 
authority  of  5  U.S.Ck  3109.  and  shall 
serve  as  .SCiEs,  whose  appointments 
must  he  renewed  by  the  .Secretary  of 
Defense  on  an  annual  basis.  With  the 
exce])tion  of  travel  and  ])er  diem  for 
official  travel  related  to  the  Board  or  its 
suhcommittee,  suhcommittee  members 
shall  .serve  without  compensation. 

Each  suhcommittee  memher  is 
ap])ointed  to  ])rovide  advice  to  the 
(k)vernment  on  the  basis  of  his  or  her 
best  judgment  without  repre.senting  any 
particular  point  of  view  an  in  a  manner 
that  is  free  from  conflict  of  interest. 

All  snhcommittees  operate  under  the 
])rovi.sion.s  of  FAGA,  the  .Sunshine  Act. 
governing  Ikuleral  statutes  and 
regulations,  and  governing  DoD  policies 
and  procedures. 

The  Board  shall  meet  at  the  call  of  the 
Board's  Designated  Federal  Officer 
(DFO).  in  consultation  with  Board’s 
Ghairperson.  The  e.stimated  numher  of 
meetings  is  three  ])er  year. 

The  Iloard’s  DFO  is  reijuired  to  he  in 
attendance  at  all  meetings  of  the  Board 


and  its  snhcommittees  for  the  entire 
duration  of  each  and  every  meeting. 
However,  in  the  absence  of  the  Board's 
DFO.  a  pro])erly  approveil  Alternate 
DFO.  duly  a])])ointed  to  the  Board 
according  to  DoD  policies  and 
procedures,  shall  attend  the  entire 
duration  of  all  meetings  of  the  Board 
and  its  snhcommittees. 

The  DFO.  or  the  Alternate  DFO,  shall 
call  all  meetings  of  the  Board  and  its 
sul)t:onunittee.s:  pre])are  and  a])prove  all 
meeting  agendas:  and  adjourn  anv 
meeting  when  the  DFO  or  Alternate 
DFO  determines  adjournment  to  he  in 
the  i)uhlic  interest  or  reijuired  by 
governing  regulations  or  DoD  policies 
and  procedures. 

Pursuant  to  41  GFR  1 02-3.1  ().5(j)  and 
102-3.140.  the  public  or  interested 
organizations  may  submit  written 
statements  to  the  National  .Security 
Education  Board  memher.ship  about  the 
Board's  mission  and  functions.  Written 
.statements  mav  he  submitted  at  anv 
time  or  in  response  to  the  stated  agenda 
of  planned  meeting  of  National  .Securitv 
Education  Board. 

All  written  statements  shall  he 
submitted  to  the  Designated  Federal 
Officer  for  the  National  Security 
Iklucation  Board,  and  this  individual 
will  ensure  that  the  written  statements 
are  ])rovided  to  the  meml)er.shi|)  for 
their  consideration.  Gontact  information 
for  the  National  .Security  Education 
Board's  DFO  can  he  obtained  from  the 
(kSA's  FA(k\  Database — blips:// 
\\’\\\v.fido.i!,ov/fac(idat(tb(iS(^/piiblk:Aisp. 

The  DFO.  pursuant  to  41  (]FR  102- 
3.150,  will  announce  ])lanned  meetings 
of  the  National  .Security  Education 
Board.  The  DFO,  at  that  time,  mav 
provide  ailditional  guidance  on  the 
suhmi.ssion  of  written  statements  that 
are  in  res])onse  to  the  stated  agenda  for 
the  ])lanned  meeting  in  question. 

Haled:  l'’el)ruary  8.  2013. 
y\aioii  Siegel, 

AlUmuiU;  OSD  Fadanil  Ilc^islKr  Liaison 
Officar.  DaparlnunU  oj Dafansa. 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Renewal  of  Department  of  Defense 
Federal  Advisory  Committees 

AGENCY:  DoD. 

ACTION:  Renewal  of  Federal  Advi.sorv 
C.onnnittee. 

SUMMARY:  Under  the  provisions  of  10 
U.iS.C;.  2113a,  as  amended,  the  Federal 
Advisory  (Committee  Act  of  1972  (5 


ll.s.c.  Appondix.  as  aniondod),  tlu; 
(lovornnuait  in  tin;  Sniishiiu;  Act  of 
in7(i  (5  IJ.S.C.  5521))  (-Iho  Siinshino 
Act”),  and  41  CFR  1  ()2-:t.5()(a),  the 
n(!|Kirtm(!iit  of  Dol'oiiso  (DoD)  gives 
notice  tlial  it  is  renewing  the  diarter  for 
IIh;  Hoard  of  Regents.  Uniformed 
Services  Universitv  of  the  Health 
Sciences  (“the  Hoard”). 

1  he  Hoard  is  a  non-discretionary 
federal  advisory  c.onnnittee  that  .shall 
assist  the  Secretary  of  Defense  in  an 
advisory  capacity  in  carrying  out  the 
Secretary’s  responsibility  to  conduct  the 
business  ol  the  Uniformed  Services 
University  of  the  Health  Sciences  (“the 
University”). 

FOR  FURTHER  INFORMATION  CONTACT:  )im 
Freeman.  Advi.sory  (iommittee 
Management  Officer  for  the  Department 
of  Defense.  7();i-(i!)2-5t)52. 

SUPPLEMENTARY  INFORMATION:  The  Hoard 
.shall  provide  advice  and 
lec.ommendaliojis  on  academic  and 
administrative  matters  critical  to  the  fnll 
accreditation  and  snccessfnl  o|)eration 
of  the  University. 

1  he  Hoard  shall  report  to  the 
Secretary  of  Defense  through  the  Under 
Sec.ietary  of  Defeii.se  lor  Hersonnel  and 
Readiness  (USD(Pt<cR)).  The  USDfHxR) 
may  ac.t  ii])on  the  Hoard's  ach’ice  and 
recommendations. 

The  Department  ofDefen.se  (DoD). 
tlnongh  the  University,  shall  ])rovide 
support,  as  deemed  neces.sarv.  for  the 
Hoard’s  performance,  and  shall  ensure 
e^ompliance  with  the  reciuirement  of 
I  A(,A.  the  Sunshine  At;t.  gox’erning 
federal  statutes  and  regulations,  aiul 
established  policies  and  ])rocedure.s. 

Additional  information  and 
assistance,  as  required  and  a])i)roved  hv 
the  De])artment,  may  he  obtained  from' 
other  DoD  c.omponents  with  contracting 
authority  and  support  contrac.'tors, 
including  DoD  Federally  Funded 
Research  and  Development  Centers  foi¬ 
st  udies  and  analysis  support. 

'I’he  Hoard,  pursuant  to  10  U.S.C. 

21  Ufa,  shall  he  comjio.sed  of  no  more 
than  15  memhers.  aiijiointed  as 
sjiecified  below: 

a.  Nine  persons  outstanding  in  the 
field  (if  health  care,  higher  education 
administration,  or  jnihlic  jKilicv  shall  he 
apjiointed  from  civilian  life  hv  the 
Secretary  of  Defense; 

1).  'I’he  Secretary  of  Defen.se.  or  his 
designee,  who  shall  he  an  ex  officio 
meinher; 

e.  1  he  surgeons  general  of  the 
Uniformed  Services,  who  shall  he  ex 
officio  memhers:  and 
(I.  The  jiresident  of  the  University.  1 
who  shall  he  a  non-voting  ex  officio  ] 

meinher. 
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1  he  terms  of  office;  for  oach  meinher 
of  tfie  Hoard  (other  than  ex  officio 
memhers),  shall  he  six  years  exceiit  that- 
a.  Any  meinher  ajipo'inted  to  fill  a 
vacancy  occurring  before  the  expiration 
of  the  term  for  which  his  iiredoces.sor 
was  appointed  shall  he  appointed  for 
the  remainder  of  such  term;  and 
h.  Any  meinher  whose  term  of  offico 
has  expired  shall  continue  to  .servo  until 
his  siiccqssor  is  appointed. 

One  of  the  appointed  memhers  of  the 
Hoard  shall  he  designated  as  Chairman 
,  by  the  Secretary  of  Defon.se  and  shall  hi* 
Iiresiding  officer  of  the  Ifoard. 

Board  memhers  that  are  not  ex  officio 
inemhers  shall  he  a])pointed  by  the 
Secretary  of  Defense  and  their 
ajipointments  will  he  renewed  on  an 
annual  basis  according  to  DoD  iiolicies 
and  ])rocedure.s.  Memhers  of  the  Hoard 
who  are  not  full-time  or  permanent  part- 
time  Federal  employees  shall  he 
ajiiiointed  to  .serve  as  experts  and 
tionsnltants  under  the  authority  of  5 
U.S.(,.  4}  5  ton  and  serve  as  special 
Kovernment  employee  (SfiF)  memhers. 
Rursuant  to  10  U.S.C.  21i:ta(c)  and  (e), 
the.se  S(,F.s  shall  serve  a  term  of  service 
of  six  years  and  shall  he  entitled  to 
receive  comjien.sation  at  a  rate  fixed  hv 
the  Secretary  ofDefen.se.  in  addition  to 
travel  expenses  and  per  diem  while 
serving  away  from  their  j)lace  of 
residence. 

Fach  meinher  of  the  Hoard  is 
ai)])ointed  to  jirovide  advice  on  behalf  of 
the  (iovernment  on  the  basis  of  his  oi¬ 
lier  best  judgment  without  re|)re.sentim> 
any  jiarticnlar  jioint  of  view  and  in  a 
manner  that  is  free  from  conflict  of 
interest. 

rhe  Dejiartment,  when  necessary,  and 
con.si.stent  with  the  Hoard’s  mi.ssion  and 
DoD  policies  and  procedures,  may 
(establish  .suhcoinmittees,  task  groups, 
and  working  groups  to  .su|)port  the 
Hoard.  Estahlishment  of  suhcoinmittees 
will  he  based  upon  a  written 
detei  mination,  to  include  terms  of 
reference,  by  the  Secretary  of  Defen.se 
the  Deimty  Secretary  of  Defense  or  the 
USD(FkR).  Such  suhcoinmittees  shall 
not  work  independently  of  the  Hoard, 
and  shall  report  all  their 
recommendations  and  advice  solely  to  i 
tin;  Board  for  full  dedihoration  and 
discii.ssion.  Suhcoinmittees  have  no  1 

authority  to  make  decisions  and  ; 

recommendations,  verbally  or  in  i 

writing,  on  behalf  of  the  Hoard;  nor  can  i 
any  suheommittee  or  its  memhers  I 

update  or  report  directly  to  the  DoD  or  1 
any  Federal  officiirs  or  enqiloyees  1 

The  Secretary  of  Defense  shall  s 

appoint  .suheommittee  memhers  even  if  t 
the  member  in  (jnestion  is  already  a  c 

Board  meinher.  Suheommittee  memhers,  I 
with  the  ajiproval  ol  the  Secretary  of  J 


Defense,  may  .serve  a  term  of  .service  on 
the  .suheommittee  of  one-to-four  years- 
t:  howeviM-.  no  meinher.  imle.ss  authorized 
l)V  tlu!  Seicratarv  ot  Dofonsej,  may  sorvo 
>  more  than  two  consecutive  terms  of 
.service. 

Suheommittee  memhers.  if  not  full¬ 
time  or  part-time  (Government 
employees,  shall  he  appointed  to  .serve 
as  experts  and  con.siiltants  under  the 
authority  of  5  U.S.C.  §  .'Tion.  and  shall 
serve  as  a  SCGF  meinher,  whose 
appointments  must  he  renewed  by  the 
Secretary  of  Defense  on  an  annual  basis. 
With  the  excejition  of  travel  and  per 
diem  for  official  trax-el  related  to  the 
Board  or  its  suhcoinmittees. 
suheommittee  memhers  shall  serve 
without  compen.sation. 

Each  suheommittee  member  is 
appointed  to  provide  advice  on  behalf  of 
the  (Government  on  the  ha.sis  of  his  or 
her  best  judgment  without  representing 
any  particular  jioint  of  x  iew  and  in  a 
manner  that  is  free  from  conflict  of 
iutere.st. 

All  suhcoinmittees  operate  under  the 
Jirovisions  of  FACA.  the  Siin.shine  Act, 
governing  federal  statutes  and 
regulations,  and  governing  DoD  policies 
ami  proc(;diire.s.  The  Board  shall  meet  at 
the  call  of  the  Board’s  Designated 
Federal  Officer  (DFO).  in  consultation 
with  Board’s  Chairperson.  The 
estimated  numher  of  meetings  by  the 
Board  is  four  ])(;r  year. 

In  addition,  the  Board’s  DFO  is 
reciuired  to  he  in  attendance  at  all 
meetings  of  the  Board  and  its 
suhcoinmittees  for  the  entire  duration  of 
each  and  every  meeting.  However,  in 
the  absence  of  the  Board’s  DFO.  a 
j)roj)erly  aj)prov(;d  Alternate  DFO,  duly 
apjiointed  to  the  Board  according  to 
DoD  jiolicie.s  and  jirocedures.  shall 
attend  the  entire  duration  of  meetings  of 
the  Board  or  suheommittees. 

The  DFO.  or  the  Alternate  DFO,  shall 
call  all  of  the  Board  and  its 
suhcoinmittees:  jirejiare  and  ajijirove  all 
meeting  agendas;  and  adjourn  any 
meeting,  when  the  DFO.  or  the  Alternate 
HK),  determines  adjournment  to  he  in 
the  juihlic  interest  or  reijnired  by 
governing  regulations  or  DoD  juilicies 
and  |)rocedure.s;  and  chair  meetings 
when  directed  to  do  so  by  the 
USD(R&R).  Ihirsiiant  to  41  CFR  1()2- 
2.1().5(j)  and  l()2-:i.14t).  the  jmhlic  or 
mtere.sted  organizations  may  siihmit 
written  .statements  to  Board’of  Regents, 
Uniformed  Services  University  of  the 
Health  Sciences  memhershij)  about  the 
Board’s  mi.ssion  and  functions.  Written 
.statements  may  he  submitted  at  anv 
tiine  or  in  resjionse  to  the  stated  agenda 
of  ])lanned  meeting  of  Board  of  Regents. 
Uniformed  Services  University  of  the 
Health  Sciences. 


11164 


Federal  Register /  Yol.  78.  No.  82 /Friday.  February  1.5.  2018  / Nolic:es 


All  written  .statements  shall  hi; 
submitted  to  the  designated  Federal 
OlTicer  for  the  Hoard  of  Regcaits. 
Uniformed  .Services  University  of  the 
Health  .Sciences,  and  this  individual 
will  ensure  that  the  written  .statements 
are  provided  to  the  imanhiaship  for 
their  consideration,  ('.ontact  information 
for  till!  Hoard  of  Regents.  Uniformed 
.Services  University  of  the  Health 
.Sciences’  UFO  can  he  obtained  from  the 
(I.SA’s  FAC'.A  Database — https:// 
www.fido.go\7facadatahase/pul)lii:.asp. 

The  DIT).  ])nrsnant  to  41  (iFR  102- 
8.1.'i().  will  announce  planned  meetings 
of  the  Hoard  of  Regents.  Uniformed 
.Services  University  of  the  Health 
.Sciences.  The  DF().  at  that  time,  may 
provide  additional  guidance  on  the 
suhmission  of  written  statements  that 
are  in  resjionse  to  the  stateil  agenda  for 
the  planned  meeting  in  question. 

Dated:  I'ehriiarv  12.  201 2. 

Aaron  Siegel. 

Alltniuili^  OSI)  r(‘(lt!r(il  lUftiislar  Liaison 
Oflirar.  Dcpnrlnionl  oj  Dnjrnsa. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Grant  an  Exclusive  License 
of  U.S.  Government-Owned  Invention 

AGENCY:  Department  of  the  Army.  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  8.'i  U..S.(i. 
20‘){e).  and  87  CiFR  404.7  (a)(lKi)  and  87 
UFR  404.7  (l))(1)(i).  announcement  is 
made  of  the  intent  to  grant  an  exclusive, 
revocable  license  to  the  invention 
claimed  in  U..S.  Patent  Ajqilication 
.Serial  No.  1  l/52.'5..'j74.  filed  .September 
22.  2000.  entitled  ‘‘Antibodies  with 
Simultaneous  .Suhsite  .Sjiecificities  to 
Protein  and  Lijiid  E|)itopes."  to  Avanti 
Polar  Lijiids  with  its  principal  place  of 
business  at  700  Industrial  Park  Drive. 
Alaha.ster.  AL  8.')007. 

ADDRESSES:  Commander.  U..S.  Army 
Medical  Research  and  Materiel 
Command.  ATTN:  (Command  )udge 
Advocate.  MCMR-|A.  .104  .Scott  .Street. 
Fort  Detrick.  Ml)  21702-.'j012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
licensing  issues.  Dr.  Paul  Mele.  Office  of 
Research  &  Technology  A])j)licalions. 
(801)  010-0004.  For  jiatent  issues.  Ms. 
Elizabeth  Arwine.  Patent  Attorney.  (801) 
010-7808:  both  at  telefax  (801)  010- 
.1084. 

SUPPLEMENTARY  INFORMATION:  Anyone 
wishing  to  object  to  grant  of  this  license 
can  file  written  objections  along  with 


sni)])orting  evidence,  if  any.  within  1.1 
days  from  the  date  of  this  ]mhlication. 
Written  objections  are  to  he  filed  with 
the  Command  judge  Advocate  (see 
ADDRESSES). 

Brenda  S.  Bowen. 

Annv  Fcdarnl  lit-f’islnr  Liaison  Offioor. 

|I  R  Due.  2(n;!-(i:{4K:i  iMled  2-l4-i:i:  H:!.!  iim| 
BILLING  CODE  3710-08-P 


DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

Policy  on  Contractor  Profits 

AGENCY:  Defense  Acipiisition 
Regulations  .System.  D(!])artment  of 
Defense  (DoD). 

ACTION:  Notice  of  meeting. 

SUMMARY:  DoD  is  hosting  a  public 
meeting  to  obtain  the  views  of  (!X])ert.s 
and  interested  parties  in  (iovernment 
and  the  ])rivate  sector  regarding  the 
])rofit  guidelines  in  the  Defense  Federal 
Acipiisition  Regulation  Supplement. 
DATES:  Marc.h  20.  2018.  from  1:00  ii.m.to 
8:00  ]).m..  E.ST. 

ADDRESSES:  The  ])ul)lic  meeting  will  he 
held  at  (ieneral  .Services  Administration 
(CSA).  (ientral  Office  Auditorium.  1800 
F  .Street  NW..  Washington.  D(i  2040.1. 
The  (kSA  auditorium  is  located  on  the 
main  floor  of  the  building. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  k’olev.  CPIC/DPAP.  at  708-0‘)8- 
1141.  Plea.se  cite  NDAA  FY  2018  Profit 
Policy  Public  Meeting. 

SUPPLEMENTARY  INFORMATION:  DoD  is 
interested  in  opening  a  dialogue  with 
experts  and  interested  parties  in 
Covernment  and  the  ])rivate  sector 
about  the  requirements  of  section  804  of 
the  National  Defen.se  Authorization  Act 
for  Fi.scal  Year  2018.  Section  804. 
Dejjartment  of  Defense  Policy  on 
Contractor  Profits,  included  a 
requirememt  for  DoD  to  review  its  profit 
policy  guidelines  in  order  to  identify 
any  modifications  to  such  guidelines 
that  are  necessary  to  ensure  an 
a])])ropriate  link  between  contractor 
profit  and  contractor  performance.  The 
law  also  stated  that,  in  conducting  the 
review,  the  .Secretary  shall  obtain  the 
views  of  experts  and  interested  jiarties 
in  Covernment  and  the  ])rivate  sector. 

Those  ])lanning  to  attend  the  meeting 
must  FAX  the  following  information  to 
CPIC'./DPAP.  70.8-814-1214.  or  email  to 
P(itri(:i(i.l<olov@os(l.nul  hv  March  7. 
2018: 

•  Conqiany  or  organization  name. 

•  Names  of  j)er.son.s  attending  and 
aj)plicable  resumes  summarizing 
exj)erti.se  in  this  area. 


•  Identify  if  desiring  to  make  a 
|)resentation;  limit  to  a  10-minute 
|)re.sentation  per  com])anv  or 
organization. 

•  East  four  digits  of  the  social  .seciiritv 
niimher  for  anyone  who  is  not  a  Federal 
(Government  enqiloyee  with  a 
(Government  badge,  in  order  to  create  an 
attendee  list  for  secure  entry  to  the  (G.SA 
building. 

•  Attendees  are  encouraged  to  arrive 
at  least  80  minutes  early  to 
accommodate  security  procedures. 

If  you  wish  to  make  a  j)resentation. 
please  contact  Ms.  Patricia  Foley,  and 
submit  a  co])y  of  your  j)re.sentation  1 
days  prior  to  the  meeting  date,  to  (GPKG/ 
DPAP.  8000  Pentagon.  Room  1I'G021. 
Attn:  Patricia  Folev.  Washington.  D(G 
20801-8000.  Telephone:  708-008-1141. 
.Submit  electronic  materials  via  email  to 
P(itnci(i.FoI(n'@osd.inil.  Please  submit 
presentations  only  and  cite  NDAA  FY 
2018  Profit  Policy  Public  Meeting  in  all 
corres])ondence  related  to  the  public 
meeting.  There  will  he  no  transc.ription 
at  the  meeting.  The  submitted 
presentations  will  he  the  only  record  of 
the  public  meeting. 

Spncicil  accommodations:  rhe  public 
meeting  is  physically  accessible  to 
])eople  with  disabilities.  Requests  for 
rea.sonahle  accommodations,  sign 
language  interpretation  or  other 
auxiliary  aids  should  he  directed  to 
Patricia  Foley  at  708-008-1 141.  at  least 
10  working  days  prior  to  the  meeting 
date. 

The  TTY  number  for  further 
information  is:  1-800-877-8880.  When 
the  operator  an.swers  the  call,  let  them 
know  the  agency  is  the  Department  of 
Defense;  the  point-of-contact  is  Patricia 
l-oley  at  708-008-1141. 

Maiuiel  Quinones. 

Editor.  Dofnnsc  A(:(inisilion  Eo^idations 
Svstoin. 

|FK  Doc.  2in:i-l):L")7.‘)  Filed  2-14-1,1:  H:4.")  iim| 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  and  Final 
Environmental  Impact  Statement  for 
the  Herbert  Hoover  Dike  Major 
Rehabilitation  Project  and  Dam  Safety 
Modification  Study,  Okeechobee, 
Glades,  Hendry,  Martin,  and  Palm 
Beach  Counties 

AGENCY:  Diijiartmiint  of  thii  Army,  lES. 
Army  (Gorjis  of  Fnginoiirs.  DOD. 

ACTION:  Notic.ii  of  intent. 

SUMMARY:  Thu  Jacksonvillu  District.  U.S, 
Army  Corps  of  Enginuurs  ((Gorps) 
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intends  to  i)r(;par(;  a  Draft 
Fnvironmontal  Iin])a(;t  .Statement  (Fl.S) 
for  the  Ilerhmt  Hoover  Dike  (HflD) 

Major  Rehabilitation  Project  and  Dam 
.Safety  Modification  .Study.  Herbert 
Hot)y(;r  Dike  is  tlie  143  mile 
embankment  snrronmling  Lak(! 
()keecbol)(!e  in  south  central  Idorida.  A 
Dam  .Safety  Modification  .Study  has 
b(!(m  initiated  for  the  1 IHD  ami  will  be 
focused  on  a  system  widt;  risk  nnhiction 
a|)|)roacb  as  nujiiired  for  safety 
modifications  to  dams.  The  purpose  of 
the  study  is  to  identify  risk  redmlion 
measures  that  can  be  imi)lemented  to 
reduce  risks  in  the  HMD  system. 

On  Jnly  8  200.5.  tlie  Jacksonville 
District,  U.S.  Army  Oor]).s  of  Fngineers 
(Oorps)  issued  a  Final  .Snp])lemental 
Environmental  lmpac:t  .Statement 
(FSEIS)  and  Record  of  Decision  for  the 
Major  Rehabilitation  actions  pro])Osed 
for  Reach  One  of  the  HHD.  .Several 
additional  EkSs  and  Environmental 
A.ssessments  (EAs)  have  been  completed 
for  Reach  One  of  the  HHD,  including 
installation  of  a  seepage  cutoff  wall.  The 
EbSs  for  Reach  lA.  Reach  IB.  IC.  and 
ID,  and  Reaches  2  and  3  have  been 
retracted  hv  notice  in  the  Federal 
Register  on  Fijhrnary  5,  2013  (78  1*’R 
8118-8119).  Most  recently,  an  EA  was 
com])let(!d  in  }annary  2012  (!valnating 
im])acts  of  an  Alternative  Rehabilitation 
Plan  pilot  test.  'I’Ik!  pnr])ose  of  this  pilot 
test,  to  he  constructed  in  the  southern 
])ortion  of  the  HHD,  is  to  seek  lower  cost 
solutions  supporting  the  overall  risk 
reduction  strategy.  Information  gained 
from  the  pilot  test  will  h(!  used  during 
the  Dam  .Safety  Modification  Study. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Planning  Division, 
Environmental  Branch.  P.Cl.  Box  4970, 
Jacksonville,  FL  32232-0019. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angela  Dnnn  at  (904)  232-2108  or  email 
at  Angela. E.Dunn@usace.(irmv. mil. 
SUPPLEMENTARY  INFORMATION:  Scoping: 

A  sc:oj)ing  letter  will  be  used  to  invite 
comments  from  Federal,  state,  and  local 
agencies,  affect(Kl  Indian  tribes,  and 
other  interested  private  organizations 
and  individuals.  A  sco))ing  meeting  will 
h(!  held  Fehrnary  20,  2013  from  0:30  to 
8:30  ]).m.  at  the  John  Bov  Anditorinm. 
1200  .South  \V,U.  Owen  Avenue, 
Uhiwlston,  Florida  and  Fehrnary  28. 

2013  from  0:30  to  8:30  |).m.  at  the 
Okeechobee  County  Health  Department 
Anditorinm,  1728  Northwest  9th 
Avenue,  Okeec:hohee.  Florida. 

(ioordinaiion  and  Pnhlic  Involvement: 
The  Corps  will  .serve  as  the  lead  F(!deral 
agency  in  the  prejiaration  of  the  Draft 
EIS.  The  Cor])s  intends  to  coordinate 
and/or  consult  with  an  interagency  team 
of  Federal,  state,  and  local  agencies  as 


well  as  affected  Indian  Tribes  during 
.sco])ing  and  pre])aration  of  the  Draft 
ELS.  All  alternative  plans  will  he 
reviewiul  under  ])rovision.s  of 
appro])riate  laws  and  regulations, 
including  hut  not  limited  to  the 
Endangered  .Species  Act,  Fish  and 
Wildlife  Coordination  Act,  Clean  Water 
Act,  and  National  Historic  Presca  vation 
Act.  The  Draft  EPS  is  ex])ect(;d  to  he 
available  for  ])nl)lic  nu'iew  early 
Slimmer  2014. 

llaUal:  l■'el)nlarv  .5,  201 
Krii:  P.  Siimina. 

Chief,  Enviroinnenidl  limneh. 

|FR  Dot:.  2(11  :i-();i482  I''il(!(l  2-14-1:!:  H:4,''i  <tm| 
BILLING  CODE  3720-58-P 

DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 2-ICCD-0055] 

Agency  Information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  approval;  Comment  Request;  DC 
Choice  Evaluation 

agency:  De|)artment  of  Education  (ED). 
Institute  of  Education  .Sciences  (lE.S). 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
IJ..S.(;.  chapter  3501  et  secj.],  ED  is 
proposing  a  reinstatement  with  change 
of  a  ])reviou.sly  approved  information 
collection. 

DATES:  Interested  jiersons  are  invited  to 
submit  comments  on  or  before  March 
18.  2013. 

ADDRESSES:  Uommeiits  submitted  in 
res])onse  to  this  notice  should  he 
submitted  electronically  through  the 
Federal  eRnlemaking  Portal  at  http:// 
WWW. regnlations.gov  by  selecting 
Docket  ID  nnmher  ED-201 2-1CCD-0055 
or  via  po.stal  mail,  commercial  delivery, 
or  hand  delivery.  Plea.se  nott;  that 
comments  submitted  by  fax  or  email 
and  those  submitted  after  the  comment 
period  will  not  he  accepted.  Written 
reipiests  for  information  or  comments 
submitted  hv  jio.stal  mail  or  delivery 
should  he  addre.ssed  to  the  Director  of 
the  Information  Uollection  Ulearance 
Division,  U..S.  De])artment  of  Education. 
400  Maryland  Avenue  .SW.,  LB).  Room 
2E105,  VVashington,  DC  20202-4537. 
FOR  FURTHER  INFORMATION  CONTACT: 
Electronically  mail 
l(iDo(:ketMgi'@ed.gov.  Please  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  (ED),  in 
accordance  with  the  Pa])erwork 
Reduction  Act  of  1995  (PRA)  (44  II.S.C. 


3500(c)(2)(A)),  jirovides  the  general 
public  and  Federal  agencies  with  an 
o])])ortunity  to  comment  on  jiroposed, 
revised,  and  continuing  collections  of 
information.  This  hel))s  the  Department 
assess  the  impact  of  its  information 
collection  re(|nirements  and  minimize 
the  public's  re|)orting  burden.  It  also 
helps  the  public  understand  the 
De])artment’s  information  collection 
re(|uirement.s  and  provide  the  reipie.sted 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  jnoposed 
information  collection  reijne.st  (lUR)  that 
is  de.scrihed  below.  The  De])artment  of 
Education  is  especially  interested  in 
])uhlic  comment  addre.ssing  the 
following  i.ssiies:  (1)  Is  this  collection 
nece.ssary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  he 
processed  and  used  in  a  timely  manner: 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  he  collected;  and  (5)  how 
might  the  De])artment  minimize  the 
burden  of  this  collection  on  the 
res])ondent.s,  including  through  the  use 
of  information  technology.  Please  note 
that  written  comments  received  in 
response  to  this  notice  will  he 
con.sid(!red  public  records. 

Title  oj  Collection:  IXi  Uhoice 
Evaluation. 

OMB  Control  Mnmher:  185()-()8()(). 

Tvjye  of  Review:  Reinstatement  with 
change  of  a  previously  approved 
information  collection. 

Respondents/ A  ffected  Pnhlic:  .State. 
Local,  or  Tribal  Uovernments. 

Tot(d  Estimated  \himber  of  Annmd 
Responses:  3.057. 

Total  Estimated  Nnmher  of  Annual 
Barden  Hours:  1.009. 

Abstract: 'This  information  collection 
reijuests  clearance  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  the  collection  of  data  under 
the  Evaluation  of  the  Effectiveness  of 
the  .Scholarships  for  Opportunity  and 
Results  (SOAR)  Act  Program.  In 
particular,  we  are  requesting  ajjproval 
for:  (1)  jiarent.  student,  and  princijial 
surveys,  and  (2)  records  abstraction 
from  DC  Pnhlic  .School  (DCPS).  from  the 
District  of  Colnmhia  Pnhlic  (iharter 
.School  Board,  and  jirivate  school 
administrative  files.  The  study  design, 
data  collection  jilan.  instruments,  and 
levels  of  burden  are  consi.stent  with 
forms  clearance  packages  ap])roved  by 
OMB  for  the  previous  evaluation  of  this 
lirogram  (#1850-()8()()). 

The  Scholarships  and  Opportunities 
for  Results  (.SOAR)  Act  H.R.  1473  (Pub. 
L.l  12-10),  signed  into  law  on  April  15. 
2011,  reauthorized  the  DC  .School 
Choice  Incentive  Act  and  provided  for 
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a  five-year  continuation  of  a  school 
clioice  program  for  low-income 
residents  of  Washington.  1X1.  The 
program,  still  titled  the  Opportunity 
.Scholarship  Program  or  O.SP.  now 
provides  .scholarships  to  enahle  low- 
income  elementarv  and  secondary 
students  to  attend  private  .schools  in  the 
District  of  (lolmnt)ia  in  lien  of  tlu;  public 
.schools  already  available  to  them.  The 
O.SP  is  oj)eraled  under  a  grant  from  the 
U..S.  Department  of  Fducation  (ED)  to 
the  IXir.hildren  and  Youth  Investment 
(lorporation  (the  Trust). 

The  reauthorization  once  again 
stipulated  that  an  evaluation  of  the 
program  he  conducted  "using  the 
strongest  jiossihle  research  design  for 
determining  the  effectiveness"  of  the 
program.  ED  awarded  a  contract  to 
\Y(!stat.  and  its  resfiarch  partners. 
Pemberton  Research  and  the  University 
of  California  at  .San  Diego  to:  (1)  provide 
technical  a.ssi.stance  to  the  program 
operator.  ])articularly  with  resjiect  to  the 
design  and  comluct  of  the  lotteries  of 
applicants,  and  (2)  conduct  an 
evaluation  of  tlm  impacts  of  the 
program. 

The  foundation  of  the  evaluation  will 
h(!  a  randomiziul  control  trial  (RCT) 
comparing  outcomes  of  eligible 
a|)plicanls  (students  and  their  ])arents) 
assigmul  hv  lottin  v  to  nu.eive  or  not 
receive;  a  .scholarshi]).  This  design  is 
consistent  with  the  r(;(piirement  for  a 
rigorous  evaluation  as  well  as  the  need 
to  fairly  allocate  the  scholarshii).s  if  the 
program  is  over.sul)scrih(;d.  Pecau.se  the 
law  also  specified  other  kinds  of 
comparisons  and  analvses.  the;  ])lanned 
evaluation  study  includes  both 
(luantitative  and  (jualitative 
comj)onents. 

Dated:  I’elaiiary  11.  2(113. 

Slopiianii;  Val(;iitini;. 

Aclint^  Diivclor.  Inlornuilion  Cnilaclion 
CUmvanev  Division.  Privoev.  Infornintion  and 
Pocords  .\Ian(i<’i‘inonl  Sorvicos.  Olfica  of 
.\lana;4inncnl. 

IKK  Doc.  20i:t-():t.i:u  I'ihMl  2-14-1  :i:  H:4.")  anil 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.:  ED-201 2-ICCD-0068] 

Agency  Information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  approval;  Comment  Request; 
Indian  Education  Professional 
Development  Grants  Program:  GPRA 
and  Service  Payback  Data  Collection 

agency:  Office  of  Elementary  and 
.Secondary  Education  (OE.SE). 
Department  of  Education  (ED). 


action:  Notice. 

SUMMARY:  In  iiccordiince  with  the 
Paperwork  Rtiduction  Act  of  (44 
l)..S.(;.  chapter  3.501  e/  .sei/.).  ED  is 
|)roposing:  an  (;xt(;nsion  of  an  existing 
i nforniiit ion  col !(;ct ion. 

DATES:  Inttirested  persons  an;  invit(;d  to 
suhinit  comm(;nts  on  or  h(;for(;  March 
18.  2013. 

ADDRESSES:  Uomments  submitted  in 
respon.se  to  this  notice  should  lx; 
suhmitted  electronically  through  the 
Federal  eRuh;making  Portal  at  hH}):// 
www.rnguhit ions.gov  by  .si;l(;cting 
Docket  ID  numher  ED-201  2-IC(;D-0008 
or  via  postal  mail,  commercial  delivery, 
or  hand  d(;liv(;rv.  Plooso  noio  lind 
connnonts  siihmiitod  hy  fax  or  onutil 
and  thosa  snhinittod  aftar  the  coinnund 
})onod  will  n(d  bo  accaptad.  VVritt(;n 
r(;(]U(;.sts  for  information  or  comm(;nts 
suhmitted  by  postal  mail  or  delivery 
should  he  addr(;.ssed  to  tin;  Din;ctor  of 
the  Information  (]olh;clion  Clearance 
Division.  l)..S.  Dep:irtmt;nt  of  Education. 
400  Marvland  Av(;nu(;  .SW,  L13),  Room 
2E117,  Washington,  DC  20202-4537. 

FOR  FURTHER  INFORMATION  CONTACT: 
Electronicallv  mail 
ICDo(:k(dMgr®od.gov.  Pl(;iis(;  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION:  TIk; 
Di;|)artm(;nt  of  Education  (Id)),  in 
iiccordance  with  the  Paperwork 
Reduction  Act  of  105)5  (PRA)  (44  l)..S.C. 
350()(c)(2)(A)).  provid(;.s  tin;  g(;n(;ral 
]nihlic  and  Eedenil  agenci(;s  with  an 
opportunity  to  comm(;nt  on  pro])os(;d. 
revi.s(;d,  and  continuing  collections  of 
information.  This  helps  the  D(;partment 
a.sse.ss  the  imptict  of  its  information 
collection  re(|uirement.s  and  minimize 
the  jnthlic's  r(;})orting  Intrden.  It  also 
hel])s  the  public  understand  the 
Dejiarlment's  information  collection 
r(;(|uirements  and  jirovide  the  r(;(iuested 
data  in  the  desir(;d  format.  ED  is 
soliciting  comments  on  the  pro])osed 
informatioti  colhtetion  r(;(|U(;st  (ICR)  that 
is  d(;scrih(;d  below.  The  Department  of 
Education  is  t;specially  int(;re.sted  in 
imhlic  comtnent  addntssing  the 
following  issues:  (1)  Is  this  collection 
iu;cessary  to  the  proper  functions  of  the 
D(;parlmi;nt;  (2)  will  this  information  he 
jirocessed  and  u.sed  in  a  timely  manner; 

(3)  is  the  estimat(;  of  burden  accurate; 

(4)  how  might  the  D(;j)artm(;nt  (;nhance 
the  (luality,  utility,  and  clarity  of  the 
information  to  h(;  coll(;ct(;d;  and  (5)  how 
might  tin;  D(;partm(;nt  minimize;  the; 
burden  of  this  collection  on  the; 
r(;si)ondents,  including  through  the  use 
of  information  t(;chnology.  Ph;as(;  note 
that  written  comments  receiv(;d  in 
r(;spon.se  to  this  notice  will  he 
con.sider(;d  public  r(;cord.s. 


Tdia  of  Collaction:  Indian  Education 
Professional  D(;v(;lopm(;nt  Crants 
Program:  (iPRA  and  .Service  Payback 
Data  Colh;ction. 

OMB  Control  Xhnnhar:  181()-()()5)8. 

Tvpa  of  Boviow:  Ext(;n.sion  without 
change  of  an  existing  collection  of 
information. 

Bospondants/A  ffactad  Public:  .State;, 
Ee)e:<il.  en  Trihal  (ie)ve;rmne;nts. 

Tot(d  Bstinuded  \hnnbcr  of  Anniud 
Bcsponscs:  2.()7(). 

Toted  Hstinuded  \hnnbcr  of  Annind 
Barden  Hours:  2,250. 

Abstract:  The;  ()ffie:e  e)f  Inelian 
Eehie:atie)n  Pre)fe;ssie)nal  De;ve;le)])me;nt 
(OlE  PD)  Crants  pre)gram  wishe;s  le) 
im])le;ment  (1)  a  .Semi-Annual 
Partle:ipant  Repent  (.SAPR),  (2)  a 
Partiedpant  Folle)w-lI])  ProleK;ol,  anel  (3) 
an  Em])le)yment  Verifie:ation  surveey.  'rhe; 
infeermatiejii  e:olle;cte;el  threiugh  the; 

.SAPR.  the;  Partie:i]iant  Folle)w-lIp 
Pre)toe:ol.  anel  the;  Enijilewment 
Ye;rifie;atie)n  Feerin  is  ne;ce;ssarv  te)  (1) 
asse;ss  the;  ])e;rfe)rmane:e;  of  the;  IE  PD 
preegram  ein  its  Ce)ve;rnme;nt  Pe;rfe)rm!me;e 
Re;sults  Ae:t  (CPRA)  me;asure;s,  (2) 
ele;te;rmine;  if  IE  PD  ])artie;ipants  are; 
fulfilling  the;  terms  e)f  their  se;rvie:e; 
])avhae:k  re;eiuire;me;nts.  and  (3)  ])re)viele; 
pre)je;e:t-me)nite)ring  iinel  e:e)mpliane:e; 
infeirmatiein  te;  IE  PD  Cnmts  |)rogram 
Stilff. 

nal(;(l:  l'(;l)riiaiy  1 1.  2013. 
reniakii;  Washinglein. 

Acting  Director.  Information  Collection 
Clearance  Division.  Privaev.  Information  and 
Becords  .Management  Services.  Office  of 
Management. 

IKK  Doc.  2()i;i-():e.^:t{)  Filled  2-14~i:i;  H:4,'i  am] 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 3-ICCD-001 2] 

Agency  Information  Collection 
Activities;  Comment  Request;  Federal 
Perkins  Loan  Program  Regulations 

agency:  Fe;de;ral  .Stuelent  Aiel  (F.SA). 
De;partme;nt  eif  Eelue:atie)n  (ED). 

ACTION:  Ne)tie:e;. 

SUMMARY:  In  ae;e:e)rel;me:e;  with  the; 
Piiperweirk  Reeluctiem  Ae:t  eif  15)5)5  (44 
II..S.C.  e;hii])te;r  3501  cl  scc].).  Id)  is 
pre)])e)sing  an  e;xte;nsie)n  eif  an  e;xisting 
infeirmation  ce)lle;e:tie)n  eif  a  previemslv 
apjneiveel  informatiem  e:e)lle;e;tie)n. 

DATES:  Inte;re;.ste;(l  persems  are;  invileel  tei 
submit  cemiments  em  eir  he;fe)re;  A])ril  l(i, 
2013. 

ADDRESSES:  Cemiments  .suhmitte;el  in 
re;spe)nse  to  this  notie;e;  shoulel  be; 
suhmitteel  ele;e:lre)nically  through  the; 
Feeleral  e;RuIemaking  Peirtal  at  http:// 
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ww'w.rf^^’iihitions.gov  l)y  selecting 
Docket  ID  minil)er  FD-2()1 3-l(X 31-001 2 
or  via  postal  mail,  commercial  (hdiverv. 
or  hand  delivery.  Plaasc  note  that 
comniants  submitted  hv  fax  or  emoil 
and  those  submitted  after  the  eommeut 
period  will  uot  be  accepted.  \Vritt(m 
rt!(|nests  Tor  information  or  comments 
snhmitted  hy  postal  mail  or  delivery 
should  he  addressed  to  the  Director  of 
the  Information  (iollection  Chiarance 
Division,  U.S.  D(!])artment  of  Pidncation, 
400  Maryland  Avenue  S\Y.  LB),  Room 
2F103,  Washington.  DC  20202-4.537. 

FOR  FURTHER  INFORMATION  CONTACT: 
Electronically  mail 
ICDocketMgi^ed.gov.  Please;  do  not 
.send  comments  here. 

SUPPLEMENTARY  INFORMATION:  I’lie 
Department  of  Education  (ED),  in 
accordance  with  the  Paperwork 
Reduction  Act  of  19‘)5  (PRA)  (44  U.S.C. 
3500(c)(2)(A)).  ])rovides  the;  general 
public  and  Federal  agencies  with  an 
e)|)j)ortnnity  to  comment  on  proposed, 
revised,  and  continning  collections  of 
information.  This  helps  the  D(;])artment 
assess  the  im])act  of  its  information 
collection  re{|nirements  and  minimize 
the  pnhlic’s  re])orting  harden.  It  also 
helps  the  public  understand  tlu; 
Department’s  information  collection 
re(|nirements  and  ])rovid(;  the  re(piest(;d 
data  in  the  desired  format.  13)  is 
soliciting  comments  on  the  propos(;d 
information  coll(;ction  n;(inest  (I(3<)  that 
is  described  below.  3’he  D(;partment  of 
I'idncation  is  esjjecially  interested  in 
public  c.onnnent  addr(;.ssing  the 
following  issues:  (1)  Is  this  collection 
nece.ssary  to  the  proper  functions  of  the 
D(;partment:  (2)  will  this  information  he 
])roce.ss(;d  and  used  in  a  timely  mann(;r; 

(3)  is  the  estimate  of  harden  accurate; 

(4)  how  might  the  Department  enhance 
the  (piality,  utility,  and  clarity  of  the 
information  to  he  collected;  and  (5)  how 
might  the  D(;])artment  minimize  the 
harden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology.  Please  note 
that  written  comments  received  in 
response  to  this  notice  will  he 
considered  ])nhlic  records. 

Title  of  (iollecliou:  Federal  Perkins 
Eoan  Program  Regnlations. 

OMB  (ioutrol  Number:  1845-0023. 

Type  of  Review:  an  extension  of  an 
existing  information  collection  of  a 
IH'evionsly  approved  information 
collection. 

Bespoudeuts/A  ffected  Public: 
Individuals  or  households.  State.  Loc:al, 
or  Tribal  (’lovernments.  Private  S(;ctor. 

Tol(d  Estimated  Nuuiber  of  Auuual 
Bespouses:  23,488,137. 

Total  Estimated  Number  of  Auuual 
Burdeu  Hours:  007.752. 


Abstract:  Institutions  of  higher 
education  make  Perkins  loans. 
Information  is  neces.sary  in  order  to 
monitor  a  .school’s  due  diligence  in  its 
contact  with  the  l)orrow(;r  r(;garding 
re])ayment.  hilling  and  collections, 
reimhnr.sement  to  its  Perkins  loan 
r(;voIving  fond.  r(;hal)ilitation  of 
defanlted  loans  as  w(;ll  as  in.stitntions 
use  of  third  party  colU;ctions.  3’his 
extension  is  a  recpiest  for  ai)proval  of 
reporting  and  record-keeping 
recjinrements  contained  in  the 
regnlations  related  to  the  admini.strative 
r(;(]nirement.s  of  the  Perkins  Eoan 
Program. 

Dated:  F(;l)riiarv  1 1. 2013. 

Kate  Mullaii, 

/\(:ting  Director.  lufornuition  Collection 
Clearance  Division.  Privacy.  Information  and 
Records  Management  Services.  Office  of 
Management. 

|FR  Doe.  20i:M):ir.:i2  Filed  2-14-i:t;  »:4.S  am| 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Efficiency  and  Renewable 
Energy 

Meetings:  State  Energy  Advisory 
Board 

agency:  Eiuirgy  Efficiency  and 
Renewable  En(;rgv,  D(;])artm(;nt  of 
I'inergy. 

ACTION:  Notice  of  op(;n  m(;eting. 

SUMMARY:  'I’his  notice  announces  a  live 
open  meeting  of  the  State  Energv 
Advisory  Board  (STEAB).  The  F(;deral 
Advisory  Committee;  Act  (Piih.  E.  92- 
48.3;  88  Slat.  770)  reepdres  that  public 
notice  of  these  meetings  he  announced 
in  the  F’ederal  Register. 

DATES:  March  12.  2013,  9:00  a.m.-5;00 
]).m. 

March  13,  2013,  9:00  a. m. -5:00  |3.m. 
ADDRESSES:  Doiihh;  'Free  by  Hilton  Hotel 
Washington.  DC— Crystal  City  (in  the 
Jefferson  Room).  300  Army  Navy  Drive;, 
Arlington,  Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT;  (hi 
Sperling,  S'FEAB’s  De;signate;el  Fe;ele;ral 
()ffie:e;r,  U.S.  Department  e)f  Energv, 
Offie.e  e)f  Energy  Effie;iene;v  iinel 
Re;ne;wahle;  Ene;rgv,  1000  Inele;pe;nele;ne:e 
Avenue  SW,  Wa.shingteni.  DCi  20585. 
SUPPLEMENTARY  INFORMATION; 

Purpose  of  the  Board:  Te;  preeviele; 
<ielvie:e;  anel  make  re;e:e)mme;nelatie)n.s  to 
the  Assistant  Se;e;re;tin'y  fe)r  the;  Office;  e)f 
Energv  Effie;ie;ne:v  anel  Re;ni;wahle 
Energy  re;gareling  geials  anel  e)hje;e:tive;s. 
prejgicunmatie:  anel  aehnini.strative 
policies,  anel  to  eitherwi.se  carry  eent  the 
Be)arel’s  re;.spe)n.sihi lilies  as  ele;.signateel  in 


the  Stcite  Energy  Effie:ie;ne;y  Preignims 
Impre)ve;me;nt  Ae;t  of  1990  (Pnh.  E.  101- 
440). 

Tentative  Agenda:  Re;e:e;ive;  in  jeenseen 
n])elate;.s  emel  re;vie;w.s  e)f  ae:e:e)mplishme;nt 
e)f  S'FEAB’s  Snhe:e)mmilte;e  anel  Task 
Fe)re:e;s.  me;e;t  with  members  eif  DOE’s 
Offieie;  eif  Energv  Effie:ie;ne:y  anel 
Re;ne;wahle;  Energy  (EERl'i),  elise;n.ss  new 
initiatives  anel  te;e:hne)h)gie;.s  gene;rateel 
by  the;  EERE  ])re)gram  areas,  exjeleire; 
eaiergy  finane;ing  eeptieens.  me;e;t  with 
.se;nie)r-le;vel  EERE  staff  to  elise:n.ss 
.strate;gie;  i)lanning  opportnnitie;.s,  anel 
update  to  the;  Boarel  een  reintine;  heisiness 
matte;r.s  and  other  teepics  of  inte;re;.st. 

Public  Participation:  The  meeting  is 
eipen  te)  the  pnhlie:.  Written  statements 
may  he;  filed  with  the  Board  either 
he;fe)re;  e)r  after  the;  meeting.  Me;mhe;r.s  eef 
the  ])nhlic  who  wish  to  make;  e)ral 
.statements  ])ertaining  to  agenela  items 
.sheinld  ce)ntae:t  Cil  Sperling  at  the; 
aelelre;.s.s  listeel  above.  Reeepiests  to  make 
eend  e;omme;nts  must  he;  re;e;e;ive;el  five 
days  prie)r  te;  the  me;e;ting:  re;a.se)nahle 
])re)visie)n  will  he  maele  te)  ine;luele; 
re;e]ue;ste;el  te)])ie:(s)  on  the  agenela.  'Flu; 
Chair  e)f  the;  Beearel  is  e;mpe)were;el  to 
e:e)nelne:t  the  me;e;ting  in  a  fashieni  that 
will  fae:iliteite;  the  e)rele;rly  e;e)nelne:t  e)f 
hnsine;ss. 

Minutes:  File;  minnte;s  eif  the;  me;e;ting 
will  he;  avaihihle  feir  |)nhlie;  re;vie;w  anel 
e:e)])ying  within  90  elays  em  the;  S'FEAB 
We;h  site,  www.steab.org. 

lssiie;el  ill  Wasliingleiii.  DC.  em  Feiliriiarv  8. 
2013. 

EaTciiiya  K.  Iiiilli;r, 

Deputy  Committee  .Management  Officer. 

|FK  Doc.  2eii:t-eia4:i:i  Filed  2-14-1  :i;  H:45  ami 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC1 3-1-000] 

Commission  Information  Collection 
Activities  (FERC-592);  Comment 
Request 

agency:  Feeleral  Energy  Regnhitory 
Commi.ssiem,  DOE. 

ACTION;  (ieimment  reepiest. 

SUMMARY:  In  e;e)ni])liance;  with  the; 
re;(iuire;nie;nt.s  eif  the;  Paperweirk 
Re;elne;tie)n  Ae:t  eif  1995.  44  U.S.C,. 
3507(a)(1)(D).  the  Feelenil  Ene;rgy 
Re;gnlalorv  (iommissiem  (Ceinimi.ssiein  eir 
FERC,)  is  suhmitling  the  infeirmation 
e;e)llee:tion.  FERC,-592  (.Stanelarels  eif 
(ie)nelne;t  feir  Transmi.ssion  Preivieleir:  anel 
Markeiting  Affiliateis  eif  Interstate 
Pipelines),  to  the;  Offie:e  of  Manage;nie;nl 
anel  Buelget  (OMB)  feir  review  eif  the 
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inforination  collection  re(|uirein(!nt.s. 

Any  interested  person  may  file 
comnnmts  directly  with  OMH  ;ind 
shonld  address  a  copv  of  those 
comments  to  the  Connni.ssion  as 
(ixj)lained  below.  The  (Commission 
issmul  a  Notice;  in  the  Federal  Register 
(77  FR  70740.  11/27/2012)  requesting 
jniblic  comments.  FFR(C  receiv(;d  no 
comments  on  the;  FFR(C-.'it)2  anel  is 
making  this  ne)tatie)n  in  its  submittal  te; 
OMH. 

DATES:  (Cejinments  e)n  the;  e;e)lle;e:tie)n  ejf 
infeermation  are;  eliie;  by  Mareli  18.  2013. 
ADDRESSES:  (Cejinments  file;el  with  (1MB. 
iele;ntifie;el  by  the;  OMB  (Cemtre)!  Ne). 

1 ‘102-01. 17.  she)idel  be;  sent  via  email  to 
the;  ()ffie;e  e)f  Infeermatiejn  anel  Re;gnlate)ry 
Affairs:  oir(i_sul)niission@()iiib.<^ov. 
Atte;ntie)n:  Fe;ele;ral  Energy  Re;gnlatory 
CeHiimi.ssieni  De;sk  ()ffie;er.  The  Desk 
()ffie:e;r  niav  alse;  be;  re;ae:he;el  via 
te;lei)hone  at  202-30.1-4718. 

A  e:e)py  e)f  the;  e;e)mme;nt.s  shonlel  alse) 
be;  .se;nt  te;  the;  Fe;ele;ral  Ene;rgy  Re;gnlate)rv 
(Ceanmi.ssie)!!.  iele;ntifie;el  hv  the;  De)e:ke;t 
No.  ICl  3-1-000.  by  e;ithe;r  e)f  the 
fe)lle)wing  me;the)els: 

•  e/'7///7g  (it  (joininission's  Wdb  Sibi: 
httpJ/www.Uu'c.gov/docH-filintj,/ 
tifUiii^.iisp. 

•  Mdil/Uand  Di^livin  v/douiidv: 
Fe;ele;ral  Ene;rgy  Re;gnlale)rv  (Ce)mmissie)n. 
.Se;e:re;tarv  e)f  the;  Commissiem.  888  First 
Stre;e;t  NE..  \Va.shingte)n.  IXC  2042(). 

Instructions:  AW  snhmissiems  must  be; 
formatteel  anel  file;el  in  ae:e:e)relane:e  with 
siibinissiem  gniele;line;.s  at:  http:// 

WWW.  fore. <>ov/hclp/snbni  ission- 
gnidc.nsp.  Fe)r  n.se;r  assistane;;;  e:ontae;t 
FICR(C  Online;  Sn])])e)rt  by  email  at 


lcri:onlincsnpi)oii@fcr(:.<’()v,  e)r  bv  i)he)ne; 
at:  {8(»(>)  208-3()7(>  (te)llTre;e;).  e)r  (202) 
.102-80.10  fe)r  TTY. 

Docket:  l]se;rs  inte;re;ste;el  in  re;e:e;iving 
ante)matie:  ne)tifie;at ie)n  e)f  aelivity  in  this 
ele)e:ke;t  e)r  in  vie;wing/ele)wnle)aeling 
e:e)mme;nt.s  anel  issuane:e;.s  in  this  elocke;t 
may  eh)  se)  at  btt})://www.fcrc.<>o\'/(Iocs- 
llling/(Iocs-fiIin<t.(isp. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Bre)wn  may  be;  re;ae:he;el  by  e;mail 
at  DotnC'Ac(n'uncc@FKUC.p,ov,  bv 
te;h;])he)ne;  at  (202)  .102-8()03.  anel  by  fax 
at  (202)  273-0873. 

SUPPLEMENTARY  INFORMATION: 

Title:  E1'CRC;-.102  (.Stanelarels  e)f 
(Ceniehu'.t  fe)r  Transmissie)n  Fre)viele;rs: 
anel  Marketing  Affiliates  of  Interstate; 
Pij)e;line;s). 

OMB  Control  AV).;  1002-01.17. 

Type  of  Beipiest:  Thn;e-ye;ar  e;xte;nsie)n 
of  the;  FERC;-.102  infeermation  e:olle;e;tie)n 
re;ejnire;me;nts  with  ne)  e:hange;s  to  the; 
re]  )e)rt  i  ng  re;e  ]  1 1  i  rem  ent  s . 

/\/).s'//Y/e;/;  The;  (Ce)mmissie)n  iise;s  the; 
infe)rmatie)n  maintaineel  anel  |)e).ste;el  bv 
the;  re;si)e)nele;nts  te)  me)nite)r  the; 
pipeline’s  tran.spe)rtatie)n.  sales,  anel 
steerage  activitie;.s  fe)r  its  marketing 
affiliate;  tee  ele;te;r  nnelne;  di.se;riminatie)n 
by  ])i])e;line;  e;e)mi)anie;s  in  f:ive)r  eef  theeir 
marke;ting  aifiliate;s.  Ne)n-affiliate;el 
shippers  anel  eether  e;ntitie;s  (e;.g.  state; 
e:e)mmi.ssie)ns)  alse)  use  infeermatieen  tee 
ele;te;rmine  whe;the;r  thev  have;  b);e;n 
harme;el  by  affiliate;  pr(;fe;re;ne:e;  and  to 
])re;pare;  e;viele;ne:e:  leer  pre)e;e;e;elings 
fe)lle)wing  the;  filing  e)f  a  e:e)m|)lainl. 

18  (CFR  Part  3.18  (Standards  of  (Conduct) 

Re;spe)nele;nts  maintain  anel  ])roviele; 
the;  intbrmatieen  re;e|uire;el  by  Part  3.18  on 


their  inte;rne;t  Weh  site;s.  When  the; 
(Ceemmissieni  re;e]nire;s  a  ])ipe;lin(;  te)  ])e)st 
infeermatieen  een  its  VVe;b  site;  feel  hewing  a 
eliseleesure;  eef  ne)n-|)ublie;  infeermatieen  tee 
its  marke;ting  affiliate,  ne)n-aifiliate;el 
shij)pe;rs  eebtain  eieemjearahh;  ae;e:e;ss  to 
the;  neen-puhlie:  transpeertatieen 
infe)rmatie)n.  whie:h  alhews  the;m  tee 
e:ompe;te  with  marketing  affiliate;s  on  a 
meere;  e;einal  basis. 

18  (CFR  2.10.10,  and  the  FER(C-.102  h)g/ 
format 

I’his  feerm  (leeg/lbrinat)  preevides  the; 
e;h;e:tre)nie:  Ibrmats  for  maintaining 
infe)rmatie)n  een  elise:e)imte;d 
transpeertation  transae:tie)ns  anel  e:a])ae:ity 
alloe:atie)n  to  siijepeert  moniteering  eef 
ae:tivities  of  interstate;  jeijeeline 
marketing  affiliates.  (Ceemmissieen  staff 
e:e)nsieh;rs  elise;ounts  given  to  shippe;rs  in 
litigateel  rate;  e:ase;s. 

Witheent  this  infeermatieen  e:e)lh;e:tie)n: 

•  rhe;  (Ceemmissieen  weeidel  he;  unable; 
tee  e;ffe;e:tive;ly  meeniteer  whether  jeijeeelines 
are  giving  eli.se:riminateerv  pre;fe;re;ne:e;  tee 
their  marke;ting  affiliatees:  anel 

•  Neen-affiliateel  .shi])])e;rs  anel  state; 
e;e)mmis.sie)ns  and  others  woiilel  be; 
unable;  to  dete;rniine;  if  the;y  have;  be;e;n 
harm(;el  by  affiliate;  ])re;fe;re;ne:e;  eer 
pre;pare;  e;vieh;ne;e;  her  ])re)e;e;e;elings 
jblhewing  the;  filing  eef  a  e:eemplaint. 

Type  of  Bespondents:  N.itnral  (Cas 
Pipelines. 

Estiinnte  of  Annual  Burden  'flee; 
(Ceemmissieen  estimates  the;  teetal  Publie: 
Rejeorting  Burelen  her  this  infeermatieen 
e:eelh;ctie)n  as: 


FERC-592— Standards  of  Conduct  for  Transmission  Providers;  and  Marketing  Affiliates  of  Interstate 

Pipelines 


Number  of  respondents 

(A) 

Number  of 
responses  per 
respondent 

(B) 

Total  number 
of  responses 

(A)x(B)=(C) 

Average 
burden  hours 
per  response 

(D) 

Estimated  total 
annual  burden 

(C)x(D) 

85  . 

1 

85 

116.62 

9,913 

The  teetal  e;stimate;el  annual  cee.st 
bnreh;n  tee  re;si)e)neh;nts  is  .S084.002 
lO.Ol  3  heeurs  h-  2080  -  heeurs  pe;r  ye;ar  = 
4.70.180  *  .S143..140/ve;ar  '  =  .S084.0‘)2| 

Conunents:  (Ceemme;nt.s  are;  inviteel  een: 

(1)  Whe;the;r  the;  e;olh;e;tieen  eef 
infeermatieen  is  ne;e:e;ss;iry  her  the;  ])re)|ee;r 
pe;rfe)rmane;e;  eef  the;  fiinelieens  eef  the 
Ceemmissieen.  ine:lueling  whe;the;r  the; 
infeermatieen  will  have;  prae;tie;al  utility: 


'  HtirdiMi  is  (l(4in>ul  its  IIh;  total  tiino.  (dlort.  or 
linanc:ial  n!soiin:os  (>\|)(!n(lo(l  liv  peasons  to 
^(Miorati!.  iiiaiiitaiii.  retain,  or  disclose  or  jirovide 
inidrinatioii  to  or  lor  a  Federal  aa(!ncy.  For  liirthcir 


(2)  the  ae;e:nrae:y  eef  the  agt;ne:y’s  (;stimate 
eef  the;  biirth;n  :mel  e;)e,st  eef  the;  t:telh;e:tieen 
eef  infeerniiitieen,  ine;hitling  the;  valielitv  eef 
the  me;theeeh)h)gy  anel  as.sitni])titens  use;tl; 

(3)  ways  tee  e;nhcmt;e;  the;  epiality,  tililitv 
atiel  e:larity  eef  the;  infeermatieen  e:eelh;e:tie)n: 
;mel  (4)  ways  tee  minimize;  the;  lenrele;!)  eef 
the;  e;e)lh;e;tie)n  eef  inlbrniiitieen  een  tho.se; 
whee  are;  tee  re;s])eenel.  ine:hieling  the  use 


(!X))lanalion  ot  wliat  is  included  in  tiu!  inrorniation 
colliiction  linrden.  relen!ni;e  .')  Code;  ol  iMiden.d 
Ke>>nlalions  i:t20.;i. 


eef  auleemateel  e:eelh;e:tie)n  te;t:hnie]ue;s  eer 
eetheer  Ibrins  of  infeermatieen  teee.hneehegy. 

Diitod:  Feleriiiirv  8.  2013. 

Kiiiil)c;rlv  I).  Beesi;, 

Si;(-rct(iry. 

|FK  Ooc.  2(n:i-t):t.')l)l  FiUal  2-14- 1  :t:  K:4,'i  ami 
BILLING  CODE  6717-01-P 


-2080  lionrs/year  =  40  hours/wciok  *  ,'>2  weeks/ 
year. 

'Av(!ra^e  amnial  salary  plus  henelits  jeer 
employee  in  2012. 


Federal  Register  /  Vol.  78,  No.  32 /Friday,  February  15,  2013  /  Notices 


11169 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EG1 3-6-000,  et  al] 


North  Sky  River  Energy,  LLC,  et  al; 
Notice  of  Effectiveness  of  Exempt 
Wholesale  Generator  Status 


Docket  Nos. 

North  Sky  River  Energy,  LLC 

EG  13-6-000 

Black  Bear  SO,  LLC  . 

Black  Bear  Development 

EG  13-7-000 

Holdings,  LLC  . 

EG  13-8-000 

Shiloh  IV  Lessee,  LLC . 

EG  13-9-000 

Grand  Ridge  Energy  IV  LLC 

EG  13-1 0-000 

I’ake  notice  that  during  the  inontli  of 
January  2013,  tlie  status  of  tiie  ai)ove- 
captioned  entities  as  E.\einpt  Wliolesale 
(aaierators  Companies  i)(!(:aine  effective 
l)y  operation  of  the  Commission's 
regulations.  18  CFR  300.7(a). 

Dat(!(l:  l*’(!l)riiarv  8.  2013. 

Kimliarty  1).  Hose, 

Sacivlarv. 

Il'K  Doe.  2()i:t-():i."i()()  Filed  2-14-13:  »:4,3  am| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  8657-064] 

Virginia  Hydrogeneration  and 
Historical  Society's,  L.C.;  Notice  of 
Termination  of  License  by  Implied 
Surrender  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

Take  notice  tliat  tlie  following 
hydroelectric  proceeding  has  been 
initiated  hy  the  Commission: 

a.  Tvpe  o/  ZVoceef/ing:  Termination  of 
license  hy  im])lied  surrender. 

1).  Projact  No.:  8857-084. 

c.  Ddto  Initiated:  February  8,  2013. 

d.  Licensee:  Virginia  Hydrogeneration 
and  Historii:al  Society’s,  L.C. 

e.  Name  and  Location  oj  Project '.The. 
Harvell  Hydroelectric  Project  is  loi:ated 
on  A|)pomattox  River  in  IJinwiddie  and 
Chesterfield  counties.  Virginia. 

f.  Filed  Parsnant  to:  18  (3'’R  8.4. 

g.  Licensee  (Contact  Information: 
C.I3.L.  Perkins  c/o  Bryan  Brothers;  1802 
Bavberrv  Court,  Suite  301;  Rit:hmond, 
VA  23228. 

h.  FEIIC  (Contact:  Krista  Sakallaris 
(202)  502-8302  or 

Krista. Sak(dIaris@lerc.gov. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene  is  30 
days  from  the  issuance  date  of  this 
notice.  Please  file  vour  submittal 


electronically  via  the  Internet  (eFiling) 
in  lieu  of  paper.  Please  refer  to  the 
in.strnctions  on  the  Commission’s  Web 
site  under  http:/ /www. jerc.gov/ docs- 
filing/efiling.asp  and  filing  instructions 
in  the  Commission’s  Regulations  at  18 
CI‘’R  section  385.2001  (a)(l  )(iii).'  I’o 
a.ssi.st  von  with  eFilings  von  should  refer 
to  the  submission  guidelines  document 
at  http:/ /w’ww. ferc.gov /help/snbmission- 
gnide/nser-gaide.pdf.  In  addition, 
certain  filing  nupiirements  have 
statutory  or  regulatory  formatting  and 
oth(!r  instructions.  Yon  should  refer  to 
a  list  of  these  "(lualified  documents"  at 
http://\v\v\v.  ferc.gov/ docs-filing/  efi  ling/ 
filing.pdf.  You  must  include  your  name 
and  contact  information  at  the  end  of 
your  comments.  Phiase  include  the 
])roject  number  (P-8857-084)  on  anv 
documents  or  motions  filed.  The 
Ccimmission  .strongly  encourages 
electronic  filings;  otherwise,  you  should 
submit  an  original  and  seven  copies  of 
its  submittal  to  the  following  address: 
'I'he  Secretary,  Fcnleral  Energy 
Regnlatorv  Commi.ssiou,  Mail  Code: 
DHAC,  Pj'-12,  888  I'irst  Stre(;t  NE.. 
Washington,  DC  2042() 

j.  Description  of  Existing  Eacilities: 
The  inoperative  ])roject  consi.sts  of  the 
following  existing  facilities:  (a)  A  400- 
foot-long  concrete  dam.  varying  in 
height  from  7  feet  to  t)  feet;  (h)  a 
reservoir  with  a  surface  auia  of  7  acres 
and  a  storage  capacity  of  40  acre-feet  at 
])owerpool  (devation  of  12.83  feet  m.s.l.; 
(c)  a  powerhon.se,  located  at  the  dam, 
containing  one  generating  unit  ratixl  at 
150  kW;  (d)  a  170-foot-long  canal  to  the 
powerhouse  located  east  of  tin;  dam;  ((;) 
a  powerhouse,  loc;at(!d  east  of  the  dam. 
containing  two  generating  units  rated  at 
300  kW  each;  (f)  a  tailrace  at  the 
powerhon.se  east  of  the  dam;  (g)  a 
transmission  system  which  includes  the 
2.3-kV  generator  leads,  the  270-foot- 
loiig,  2.3-kV  transmi.ssion  line  from  the 
])owerhou.se  at  tlie  dam,  and  the  2.3-kV 
leads  and  the  2.3-kV  bus  at  the 
jiowerhouse  east  of  the  dam.  the 
transformer,  and  the  130-foot-long.  13.2- 
kV  transmission  line;  and  (h) 
a])purtenant  facilities. 

k.  Description  of  Proceeding:  The 
licensee  is  in  violation  of  .Standard 
Article  18  of  its  licen.se,  whic;h  was 
granted  on  December  1,  1087  (41  FERC 
‘11  ()2,103).  The  Commi.ssion’s 
regulations,  18  CFR  8.4,  provides, 
among  other  things,  that  the 
Commission  may  terminate  a  jiroject  hy 
implied  surrender  if  the  licensee 
abandons  or  discontinues  good  faith 
operation  of  the  jiroject  for  a  period  of 


'  hllp://u  u  n  .fi-r(:.<’()v/li‘<>(il/lh(l-sl(i.cisp  .Si!l(!i:l  llio 
link  Ibr  Codn  lit  Fo(l(Miil  K(!<>ul;iti()n.s  niul  navigalo 
to  6?  :»«.'■). 2(KU. 


three  years.  The  project  stojiped 
o])erating  prior  to  an  August  2008  salety 
insjiection. 

The  most  recent  correspondence 
received  from  this  licen.see,  was  a  Joint 
Offer  of  .Settlement,  dated  July  22,  2005. 
I'he  correspondence  stated  tluit  the 
licensee  h.id  di.sconnected  all  electrical 
geneniting  e(iui|)ment  from  the  power 
grid  iind  made  rtnisonahle  (dforts  to 
secure  the  site.  The  (kimmi.ssion  did  not 
act  on  the  filing  due  to  the  inability  to 
resolve  issues  a.ssociated  with 
tmniinating  the  license.  .Since  then, 
Ciommi.ssion  staff  inspected  the  project 
in  August  2008  and  again  in  .September 
2000.  A  project  repre.sentative  was  not 
jjre.sent  during  the  inspections,  and  the 
jM’oject  was  locked  and  appeared 
abandoned. 

l.  This  notice  is  availal)le  for  review 
and  reproduction  at  the  (]ommission  in 
the  Puldic  Reference  Room.  Room  2A, 
888  F’irst  .Street  NE..  W'ashiugton,  DC 
20428.  The  filing  may  akso  he  viewed  on 
the  (Commission’s  Whih  site  at  http:// 
WWW. ferc.gov/docs-filing/elihrarv.asp. 
Enter  the  llocket  nnmber  (P-8857-0()4) 
excluding  the  last  thre(>  digits  in  the 
docket  numbi!!'  field  to  access  the 
notice.  Yon  may  also  register  online  at 
http:// WWW. ferc.gov/docs-filing/ 
esnhscription.asp  to  be  notified  via 
(anail  of  new  filings  and  issuances 
related  to  this  or  other  pending  ])roject.s. 
For  assistance,  call  toll-free  l-8()()-208- 
3()78  or  email 

EEIICOnl ineSnpport@ferc.gov.  F’or  TTY, 
call  (202)  502-8850. 

m.  Individuals  desiring  to  be  included 
on  the  (Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  .Secnitary 
of  the  (Commi.ssion. 

n.  Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  submit 
comments,  a  ])rotest,  or  a  motion  to 
intervene  in  accordance  with  the 
reciuirements  of  Rules  of  Practice  and 
Procedure.  18  (CFR  385.210,  385.211, 
and  385.214.  In  determining  the 
apj)ropriate  action  to  take,  the 
Commi.ssion  will  consider  all  protests 
filed,  hut  only  those  who  file  a  motion 
to  intervene  in  acc:ordance  with  the 
(Commi.ssion’s  Rules  may  become  a 
|)arty  to  the  proceeding.  Any  ])rolests  or 
motions  to  intervene  must  he  receivcul 
on  or  hiddre  the  specified  deadline  dat(! 
for  the  jjarticular  proceeding. 

o.  Filing  and  Seivice  of  Responsive 
Documents — Any  filing  must  (1)  hear  in 
all  capital  letters  the  title 
“(COMMICNT.S",  “Id^O  TE.ST’’,  or 
"MOTION  TO  INTERVENE,"  as 
applicable;  (2)  set  forth  in  the  heading 
the  jjroject  number  of  the  proceeding  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telephone 
ninnher  of  the  person  commenting. 
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protesting  or  intervening:  and  (4) 
olliiirwi.se  coinplv  with  the  ixuiuireinenls 
of  18  CFR  3H.').2()()1  throngli  38.3. 2()().''). 
All  comments,  protests  or  motions  to 
intervene  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  recpiinMnents  of  18  C.FR  4.34(1)). 
All  comments,  protests,  or  motions  to 
intervene  should  relate  to  |)roject  works 
which  are  the  subject  of  the  termination 
of  license.  A  copv  of  anv  prote.st  or 
motion  to  intervene  innst  be  servetl 
upon  each  re])resenlative  of  the 
bicen.see  spec;ifie(l  in  item  g  above.  If  an 
intervener  files  comments  or  documents 
with  the  ('ommission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
res|)onsil)ilities  of  a  particular  resourc;e 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

A  co|)y  of  all  other  filings  in  reference 
to  this  notice  mu.st  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  ])roceeding.  in 
accordance  with  18  CFR  4.34(b)  ami 
383.2010. 

p.  /\<\ancv  (joniniants — Federal,  state, 
and  loi:al  agencies  are  invited  to  file 
comments  on  the  described  proceeding. 
If  any  agency  does  not  file  comments 
within  the  time  specified  for  filing 
comments,  it  will  be  |)resume(l  to  have 
no  comments. 

Diiled:  l-'chruiirv  8.  2013. 

Kimberly  I).  Hose, 

Sccrcldiv. 

|1  K  Ooc.  20i;{-(i:t4!)7  I'ilctl  2-l4-i:t:  H:4."i  iiin| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  3267-015] 

North  Country  Community  College 
Foundation,  Inc.,  Chasm  Hydro,  Inc.; 
Notice  of  Application  for  Transfer  of 
License,  and  Soliciting  Comments  and 
Motions  To  Intervene 

On  jannarv  31, 2013,  North  Countrv 
Community  College  Foundation.  Inc. 
(transferor)  and  Chasm  Hvdro.  Inc. 
(transferee)  filed  an  application  for  the 
transfer  of  license  for  the  Ballard  Mill 
Project  (FliRt;  No.  3207),  located  on  the 
.Salmon  River  in  Franklin  (iounty.  New 
York. 

Ap|)licants  .seek  Commission  approval 
to  transfer  the  license  for  the  Ballard 
Mill  Project  from  the  transferor  to  the 
transferee. 

Applicants'  (iontaci:  Transferor:  Ms. 
Diana  Fortune.  Director  of  Development 
and  Ms.  .Su.sanna  R.  Cantwell,  President. 


North  C.ountry  Community  College 
Foundation.  Inc..  23  .Santanoni  Avenue, 
P.O.  Box  8‘).  .Saranac  bake,  NY  12083. 
tele])hone  (318)  334-32()l.  Transferee: 
Mr.  )ohn  Dowd.  President,  (ihasm 
llvtlro,  Inc:.,  7003  .State  Route  374. 
(diateaugav.  NY  125)20,  telephone  (318) 
45)7-3111. 

h'KlKi  Contact:  Patricia  VV.  Cillis  (202) 
302-8733,  patricia.dillis&fcrc.i^ov. 

Deadline  for  filing  connnents  and 
motions  to  inteivene:  :U)  davs  from  the 
issuance  date  of  this  notice,  (lomments 
and  motions  to  intervene  may  he  filed 
electronically  via  the  Internet.  .See  18 
CFR  383.2001(a)(1)  and  the  instructions 
on  the  Comnnssion’s  Web  site  under 
http://\\'\\\\’.ferc.f^o\/docs-filin‘’/ 
efiling.asp.  Commenters  can  submit 
brief  comments  u])  to  0,000  characters, 
without  prior  registration,  using  the 
eComment  system  at  http:// 
n  n  u'.  ferc.gov/docs-fil in<^/ 
ecomment.asp.  You  must  include  your 
name  and  contact  information  at  the  end 
of  vonr  comments.  If  unable  to  he  filed 
electronicall  V.  documents  may  he  |)a])er- 
filed.  To  pa])er-lile.  an  original  j)lus 
seven  co|)ie.s  should  be  mailed  to: 
Kimberly  D.  Bo.se,  .Secretary,  f’ccleral 
I'hiergy  Regulatory  Commission,  888 
First  .Street  Nl'k,  Washington.  DC  20420. 
More  information  about  this  project  c  an 
he  viewed  or  printed  on  the  ebihrarv 
link  of  Commission’s  Web  site  at 
http://\v\v\v. ferc.gov/docs-filing/ 
elihraiv.asp.  Filter  the  docket  number 
(P-3207)  in  the  docket  number  field  to 
access  the  document.  For  assistanc:e. 
call  toll-free  1-800-208-3372. 


BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 


Western  Refining  Pipeline  Company; 
Notice  for  Temporary  Waiver  of  Filing 
and  Reporting  Requirements 

On  lanuary  25),  2013.  Western 
Refiidng  Pipeline  Company  (Western) 
filed  a  Reipie.sl  for  Tem])orarv  Waiver  of 
the  Tariff  Filing  and  Re])orling 
Recpiirements  under  sections  0  and  20 
of  the  Interstate  Commerce  Act  and 
related  Commission  regulations  (18  (iFR 
parts  341  and  337  (2012).  Western  ])lans 
to  construct  and  o])erate  new  pi])eline 
facilities  for  the  transportation  of  crude 
oil  from  tankage  facilities  located  in  Lea 


and  I’aldy  Counties.  New  Mexico  (New 
Mexico  Facilities)  to  downstream 
markets. 

Any  ])erson  desiring  to  intervene  or  to 
|)rote.st  in  this  jiroceeding  must  file  in 
accordance  with  Rules  211  and  214  of 
the  (Commission's  Rules  of  Practice  and 
Procedure  (18  (CFR  383.21  I  and 
383.214)  on  or  before  3:00  p.m.  fCasteru 
time  on  the  specified  comment  date. 
Protests  will  be  considered  hv  the 
(Commission  in  determining  the 
appropriate  action  to  he  taken,  but  will 
not  serve  to  make  proteslants  parties  to 
the  proceeding.  Anyone  filing  a  motion 
to  intervene  or  prote.st  must  serve  a  copy 
of  that  document  on  the  Aiiplicant.  In 
reference  to  filings  initiating  a  new 
jiroceeding.  interventions  or  protests 
submitted  on  or  before  the  comment 
deadline  need  not  be  served  on  jier.sons 
other  than  the  Applicant. 

The  Commission  encourages 
electronic  submission  of  jn'otests  and 
interventions  in  lieu  of  jiaper,  using  the 
FFR(C  Online  links  at  http:// 

WWW. ferc.gov.  To  facilitate  electronic 
•service,  persons  with  Internet  acce.ss 
who  will  eFile  a  document  and/or  he 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  .Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  jirotest  to  the 
Federal  Fnergy  Regulatory  (Commission, 
888  First  .St.  NF..  Washington,  D(C 
20428. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  (Commission's 
ebihrarv  .system  by  clicking  on  the 
apiiropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
(Commi.ssion's  Public  Reference  Room  in 
Washington,  D(C.  There  is  an 
e.Suhscrijition  link  on  the  web  site  that 
enables  subscribers  to  receive  email 
notification  when  a  document  is  added 
to  a  sub.scribed  docket(.s).  For  assistance 
with  any  FFR(C  Online  .service,  please 
email  FEIiC()nIineSnpport@ferc.gov.  or 
call  (800)  208-3070  (toll  free).  For  TTY, 
call  (202)  302-8035). 

Comment  D(de:  3:00  ]).m.  Fastern 
Time  on  Friday.  February  13,  2013. 

Dated:  l•'el)nlal■y  8.  2013. 

Kimberly  I).  Base, 

Secrcttiix. 

H'R  Ooc.  2(n:i-():i4!m  l-'iled  2-14- Ki:  8:4.'')  anil 
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Dated;  l-’etn  iiary  8,  2013. 

Kimberly  I).  Hose, 

Hecrelerv. 

It  K  Dec.  2(n:i-0.i4<)<l  Filed  2-14-i:i:  H;4.'i  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OAR-2003-0041  FRL— 9781-2] 

Proposed  Information  Collection 
Request;  Comment  Request;  RadNet 
(Renewal) 

AGENCY:  linvironnuaital  I^rotoction 
Agency  (13’A). 

ACTION:  Notice. 

SUMMARY:  The  iMivironmental  Frotcuition 
Agimcy  is  ])laniiing  to  .sul)init  an 
information  colhiction  retiuest  (ICR). 
"RadNet  (Remnval)"  (FRA  ICR  No. 
0877.11.  OMB  Control  No.  2000-001. '5) 
to  th(!  Office  of  Management  and  Budget 
(OMB)  for  revi(!\v  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  II.S.C.  3501  at  .sw/.). 
Btifore  doing  so.  liPA  is  soliciting  public 
comments  on  specific  aspects  of  the 
])ro|)osed  information  colhiction  as 
de.scrihed  below.  This  is  a  pro])osed 
extension  of  the  ICR,  which  is  currently 
a])])roved  through  July  31. 2013.  An 
Agency  may  not  conduct  or  s])onsor  and 
a  person  is  not  r(Hinired  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
mnnl)(!r. 

DATES:  Comments  must  he  submitted  on 
or  hcdbre  A])ril  10.  2013. 

ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  No.  liPA-IIQ- 
()AR-2003-0041  nderencing  tin;  Docket 
ID  numbers  jjrovided  for  each  item  in 
the  text,  online  using 
www.r(;gnlalions.gov  (our  preferred 
method),  by  email  to  a-and-r-Docket  and 
Information  Center,  or  by  mail  to:  FRA 
Docket  Center.  Fnvironmental 
Protection  Agencv.  Mail  (k)de  28221T. 
1200  Pennsylvania  Ave.  N\Y.. 
Washington,  D(]  20400. 

FPA’s  policy  is  that  all  comments 
received  will  hi;  included  in  the  public 
doi:ket  without  change  including  any 
])ersonal  information  jjrovided.  unless 
the  comment  includes  i)rofanity,  threats, 
information  claimed  to  he  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Petko.  Office  of  Radiation 
and  Indoor  Air  (ORIA).  National  Air  and 
Radiation  Fnvironmental  Fahoratorv 
(NARFL),  540  South  Morris  Avenue, 
Montgomerv,  Alabama  30115-2001.  'I'el: 
334-270-3411;  fax  number:  334-270- 
3454;  email  address: 
p(;1ko.ch(irle;s@ep(i.‘>ov. 

SUPPLEMENTARY  tNFORMATION: 

.Supporting  documents  which  ex])lain  in 
detail  the  information  that  the  FPA  will 
he  collecting  are  available  in  the  public 


docket  for  this  ICR.  The  docket  can  he 
viewed  online  at  w  w’w.mffiildtinns.^ov 
or  in  pcMson  at  the  FPA  Docket  ('.enter, 
I'iPA  West,  Room  3334,  1301 
Con.stitution  Ave.  NW..  Washington, 

DC.  The  tele])hone  nnmh(!r  for  the 
Docket  Center  is  202-500-1744.  For 
additional  iidbrmation  about  FPA's 
public  dock(;t,  visit  hltp://\v\v\\’.(;p(i.‘’o\'/ 
(lockats. 

Pursuant  to  section  3500(c)(2)(A)  of 
th(!  PR.'\.  FPA  is  .soliciting  comments 
and  information  to  enable  it  to:  (i) 
Fvahiate  wlmther  the  ])ropose{l 
collection  of  information  is  nece.ssarv 
for  the  pro])er  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
])ractical  utility:  (ii)  evaluate  the 
accuracy  of  the  Agency's  estimate  of  tin; 
burden  of  the  proposed  collection  of 
information,  iiu:luding  the  validity  of 
the  methoclology  and  assumptions  used; 
(iii)  enhance  the  (piality,  utility,  and 
clarity  {)f  the  information  to  he 
collect(!d;  and  (iv)  minimize  the  burden 
of  tlu!  collection  of  information  on  those 
who  are  to  ixxspond,  including  through 
the  use  of  appropriate  automateil 
(dectronic,  mechanical,  or  other 
technological  collection  t(!chni(]ue.s  or 
other  forms  of  information  technologv. 
(;.g.,  permitting  electronic  suhmi.ssion  of 
res|)onses.  FPA  will  consider  the 
comments  reccsivcul  and  aimmd  the  KiR 
as  appropriate.  The  final  KiR  package 
will  then  lx;  submitted  to  OMB  for 
review  and  approval.  At  that  time.  FPA 
will  issiu;  another  Federal  Register 
notice  to  announce  tlx;  suhmi.ssion  of 
the  ICR  to  OMB  and  the  opportunitv  to 
submit  additional  comments  to  OMB. 

/Ih.shof;/:  RadNet  is  a  national 
network  of  stations  collecting  sampling 
media  that  include  air,  precipitation, 
drinking  water,  and  milk.  .Samples  are 
sent  to  era’s  National  Air  and 
Radiation  Envinximental  Laboratory 
(NARFL)  in  Montgomery,  Alabama, 
where  tlK;y  an;  analvz(;(I  for 
radioactivity.  RadNet  provides 
emergency  res])onse/homeland  security 
and  ambient  monitoring  information  on 
levels  of  environmental  radiation  acro.ss 
the  nation.  All  stations,  usually 
o])(;rated  by  state  and  local  personnel. 
])articipate  in  RadN(;t  voluntarily. 
.Station  operators  com|)lete  information 
forms  that  accompany  the  .samples.  Tlu; 
forms  recpiest  descri])tive  information 
pertaining  to  .sam])le  l(x:ation,  e.g., 
samph;  tv])e.  .samph;  l(x;ation,  length  of 
.sam])ling  jx;riod,  and  volume 
re|)resented. 

Form  Niimhors:  5‘)()()-23.  51H)()-24. 
5n()()-25.  5300-28.  5000-27,  5000-28. 
5000-20, 5000-30,  5000-31. 

Bospondtmis/dffortod  oniHios: 
Volunteer  collec;tor.s  of  milk,  air. 


])r(;cipitation.  and  drinking  water 
.samples  to  su])port  FPA's  national 
environmental  radiation  monitoring 
network  known  as  RadNet. 

liospoddodt’s  ohiigatiod  to  rospond: 
voluntary. 

Fstiduitod  ddddior  of  ivspoddodts: 

275  (total). 

FnujdOdcv  of  rospodso:  l’’r(;(iu(;ncv 
varies  according  to  medium  being 
.samph;d:  milk,  (|uart(;rlv;  drinking 
water,  (luarterly;  rain  (pr(;cipitation),  as 
ev(;nt.s  (x:cur:  and  air.  twice  w(;eklv. 

Tol(d  astimotod  hdrdod:  0.333  hours 
(per  year).  Burd(;n  is  d(;fined  at  5  (iFR 
1320.03(1)). 

Totdl  ostimotod  cost:  .S480.073  in 
labor  costs  and  no  capital  or  ()i(M. 

(JIudigos  in  Hstiiddios:  Theix;  is  an 
anticipat(;d  decrease  in  the  total 
estimated  burden  curr(;ntly  identified  in 
the  OMB  Inventory  of  Ap])roved  ICR 
Burdens.  This  decrea.se  will  result  from 
the  installation  of  new  air  monitors, 
which  recjuire  less  time  from  the  station 
o|)erators.  Spt;cific  estimates  of 
decr(;as(;d  hurd(;n  arc;  in  ])rogre.ss.  The 
n(;w  (;(]ui|)ment  was  in.stalled  as  a  r(;sult 
of  liPA’s  decision  to  upgrade;  existing  air 
monitoring  i;(|ui|)ment. 

l):il(;(l:  l'(;l)niiirv  a.  201  :t. 
lohn  Griggs. 

Director.  Xationtil  Analvlicdl  Uddiation 
FiivironnidiUdl  Ldlxmitorv.  FPA  Officd  of 
Pddidlion  and  Indoor  Air. 

II’K  Ddc.  ::()i:t-():t(i()l  I'iliid  2-14-1;!;  }!;4r)  ami 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-9007-6] 

Environmental  Impacts  Statements; 
Notice  of  Availability 

Hosponsihlo  Agonov:  Office  of  F(;deral 
Activities.  Cieneral  Information  (202) 
504-7140  or  http:/ /ww’w.opd .gov/ 
compliddce/nopa/ . 

Weekly  receipt  of  Environmental  Impact 
.Statements 

Filed  {)2/()4/2()13  Through  02/08/2013 
Pursuant  to  40  CFR  1500.0. 

Notice 

.Section  300(a)  of  the  (ilean  Air  Act 
nitiuires  that  FPA  make  public  its 
comments  on  FLSs  i.ssueel  by  other 
Federal  agencies.  FPA's  comment  letters 
on  FLSs  are  availabh;  at:  http:// 
www.opd.gov/coidplicmro/nopo/ 
oisdata.htnd. 

FIS  No.  20130020.  Final  FIS,  DSFWS. 
TX,  Edwards  Acpiifer  Recovery 
Implementation  Pnigram  Habitat 
Con.servation  Plan,  Review  Period 
Ends:  03/18/2013.  Contact:  Adam 
Zerrenner  512^00-0057. 
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KIS  No.  20130027.  Final  EIS.  IISFWS, 
AK.  Izeinhek  National  Wildliie 
National  Wildlife  Reingi;  Land 
Fxchange/Road  (iorriilor.  Rciview 
Period  Ends:  03/18/201 3.  (iontact: 
Ste])hanie  llradv  007-300-7448. 
i:iS  No.  2t)l  30028.  Draft  1‘IS.  AFS.  AZ. 
Programmatic — Apache-Sitgreaves 
National  Forests  l.and  Managenumt 
Plan,  (Comment  Pca  iod  finds;  0,5/17/ 
2013.  (iontact:  Michelh;  Davalos  t)28- 
33.3-0334. 

EIS  No.  20130020.  Draft  EIS.  NPS.  00. 
(iottonwood  (love  and  Katherine 
Landing  Draft  Developimmt  (ioncejit 
Plans.  Lake  Mead  National  Recrciation 
Area.  NV,  AZ.  (iomment  Period  Ends; 
04/l()/2013.  (itmtact;  (neg  Jarvis  303— 
‘)()‘)-2203. 

EIS  No.  20130030.  Final  EIS.  USES.  OR. 
Mt.  Ila(;helor  Ski  Area  Improvements 
Proje(;t.  Review  Period  Emls;  03/18/ 
2013.  Contact;  Amv  Tinderholt  541- 
383-4708. 

EIS  No.  20130031.  Draft  EIS,  IISN,  CA. 
ll.S.  Navy  F-35C  West  Coast 
Homehasing,  Coimmnit  Period  Ends; 
04/22/2013.  (;onta(;t;  Amv  Kellev 
til  0-532-2700. 

EIS  No.  20130t)32.  Final  EIS.  ELM.  CA. 
Alta  East  Wind  Project.  Pro])o.sed  Plan 
Amimdimmt.  Comment  Period  Ends; 
03/18/2013.  Contact;  jeflery  K. 
Childers  051-007-5308. 

EIS  No.  20130033.  Draft  Sni)i)lement. 
U.SF.S.  (iA.  Sonth(!rn  California 
National  For(^sts  Land  Management 
Plan  Amendment.  Comnamt  Pmiod 
finds;  05/17/2013.  (iontact;  Roh(!rt 
Hawkins  ‘110-840-8037. 
l)iil(!(l;  I'tihniaiA  12.  201.1. 

Dawn  Koberts, 

Mdiui^anicnt  Aiuilvsl.  Ol  ficc  ol  Fcdi'nil 
AclivUifs. 

IKK  Doc.  2l)i;i-();t.')!Hi  Filed  ;'-14-i;i:  am| 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9780-2] 

Integrated  Science  Assessment  for 
Ozone  and  Related  Photochemical 
Oxidants 

agency:  Environmental  Protection 
Agem;y  (EPA). 

ACTION:  Noti(;e  of  availability. 

SUMMARY:  The  EPA  is  announcing  the 
availahilitv  of  a  final  document  titled, 
“Integrated  S(;ien{;e  Assessment  for 
Ozom;  and  Related  Photochemical 
Oxidants"  (EPA/(i00/R-10/070F).  The 
document  was  prepared  hy  the  National 
(ienter  for  Environmental  Assessment 
within  EPA’s  Offici;  of  Re.sear(;h  and 


Development  as  part  of  the  review  of  the 
national  amhient  airipiality  standards 
(NAAQS)  for  ozone. 

DATES:  The  document  will  he  available 
on  f'ehrnarv  15,  2013. 

ADDRESSES:  The  “Integrated  Scien(;e 
As.sessment  for  Ozone  and  Related 
Photochemical  Oxidants"  will  hi;  made 
available  primarily  through  the  Internet 
on  the  National  Center  for 
faivironmental  As.se.ssmenfs  home  jiage 
under  the  Re(;ent  Additions  and 
Pnhli(;ations  menus  at  lillp:// 
ivn  n'.e/jo.gfn’/ncea.  A  limitiKl  nnmher  of 
CD-ROM  or  paper  cojiies  will  he 
available.  (kmta(;t  Ms.  Mariiika  Boyd  hy 
])hone  (‘)1‘)-541-()()31).  fax  (01‘)-.541-' 
5078),  or  email  [boyd.n\(indk(i@ep(i.<>,ov) 
to  retpiest  either  of  these,  and  please 
provide  yonr  name,  your  mailing 
address,  and  the  document  title. 
“Integrateil  S(;ience  Asse.ssment  for 
Ozone  and  Related  Photochemi(;al 
Oxidants"  (EPA/000/R-10/070F)  to 
fa(;ilitate  |)ro(;e.s.sing  of  yonr  recpie.st. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
techni{;al  information,  contact  Dr.  James 
Brown,  NCfiA;  telephone;  ‘)l‘t-541- 
07().5;  ia(;simile;  010-541-1818;  or 
email;  I}ri)\vn.J(nn(is@(;p(t.yc)\'. 
SUPPLEMENTARY  INFORMATION: 

Background 

.Sei;lion  1  ()8(a)  of  tlu;  Chxm  Air  Act 
directs  the  Administrator  to  identify 
certain  |)ollutants  which,  among  other 
things,  “causi;  or  contribute  to  air 
pollution  which  may  reasonahlv  he 
anticipated  to  endanger  jinhlic  luialth  or 
welfare"  and  to  issue  air  (pialitv  criteria 
for  them.  These  air  (]nality  criteria  are 
to  “ac;c;nrately  reflect  the  latest  scientific 
knowledge  n.sefni  in  indicating  the  kind 
and  extent  of  all  identifiable  effects  on 
public;  health  or  welfare  which  may  he 
expected  from  the  presen(;e  of  |a] 
pollutant  in  the  amhient  air  *  *  *.  " 
Under  .section  105)  of  the  Act.  EPA  is 
then  to  establish  NAAQS  for  each 
j)ollnlant  for  which  EPA  has  i.ssiuul 
criteria.  Se(;tion  105)(d)  of  the  Act 
siil)se(|iiently  recjuires  periodic  review 
and.  if  appro])riate,  revision  of  existing 
air  (luality  (;riteria  to  reflect  advances  in 
scientific  knowledge  on  the  eff(H;ts  of 
the  pollutant  on  |)nhlic  luudth  or 
welfare.  EPA  is  akso  to  i)eriodically 
revicnv  and.  if  a])])ropriate,  rcwi.se  the 
NAAQS.  based  on  the  rcndsed  air  cpiality 
criteria. 

Ozoiu!  (()?)  is  oniiofsix  princi])al  (or 
“criteria")  ])olhitants  for  whi(;h  EPA  has 
e.stahlishcul  NAAQS.  Periodi(;allv.  EPA 
reviews  the;  scientific  basis  for  these 
standards  hv  pre])aringan  lntc?grat(Ml 
Sciemee  A.sse.ssment  (ISA)  (formerly 
called  an  Air  Quality  Criteria 
Document).  The  ISA  |)rovides  a  (;onci.se 


review,  syntluisis,  and  cn  aluation  of  the 
most  poli(;y-relevant  .sciemee  to  serve  as 
a  .scientific:  foundation  for  the;  rc;vic;w  of 
the;  NAAQS.  The  Clc;an  Air  Sc:ic;ntific: 
Advisory  Committee  ((]ASA(]).  an 
indc;])c;ndc;nt  .sc;ic;nc;c;  advisory 
ciommittec;  whose  c;xi.stc;nc;c;  and  whosi; 
rc;vi(;w  and  advisorv  fiinc:tions  arc; 
manclatc;d  hy  Sc;c;tion  1  ()5)(d)(2)  of  the; 
(dc;an  Air  Ac:t.  is  c;hargc;d  (among  c)thc;r 
things)  with  indc;])c;nclc;nt  .sc:ic;ntific: 
review  of  I'JPA's  air  cpialitv  c;riteria. 

On  Sei)tc;ml)(;r  25).  2()()8  (73  FR  5()581), 
EPA  formally  initiated  its  c:inTc;nt 
rc;vic;w  of  the  air  cpiality  c:ritc;ria  for 
ozone,  recpiesting  the  submission  of 
rc;c:ent  sc;ic;ntiiic:  information  on 
sp(;c;ific;cl  to])ic:s.  A  draft  of  EPA’s 
"lntc;gratc;cl  Rc;vic;w  Plan  for  the  Ozone 
National  Amhient  Air  Quality  Standards 
Rc;vic;w"  (EPA/452/P-()5)/{)()l)  was  made 
available;  in  S(;ptc;ml)c;r  2005)  for  ]ml)lic: 
c;ommc;nt  and  was  clisc:us.sc;d  hy  the 
(iASAfi  Ozone  Rc;vic;w  Panel  (C.ASAC 
panel)  via  a  ]mhlic;ly  ac:c;c;.ssihlc; 
telc;c:onfc;rc;nc:c;  c:onsnltation  on 
November  13,  2005)  (74  FR  .54502).  In 
August  2010.  EPA  held  a  workshop  to 
discuss,  with  invited  .sc:ic;ntific;  c;x])c;rts, 
initial  draft  materials  preparc;d  in  the; 
dc;vc;lo])m(;nt  of  the  ISA  (75  f’R  42085). 
The;  first  c;xternal  rc;vic;w  draft  lSy\  for 
Ozone;  and  Related  Photoe:he;mie:al 
Oxidants  was  rel(;ase;d  on  Mare:h  4,  2011 
[hitp'J/cfpuh.apa.dov/ncaa/isd/ 
n;(:()r(lispI(iv.(:fin?(](U(l=2 1 7463).  The; 
CA.SAC;  panel  met  at  a  pnhlie;  meeting 
on  May  15).  2011.  to  review  the;  draft  ISA 
(70  FR  23805)).  Snhse;epie;ntly.  on  August 
10.  2011,  the;  CASAC  panel  jirovieled  a 
ce)n.se;nsus  letter  for  their  n;view  to  the; 
Administrator  of  the;  EPA  [http:// 
vostunit(;.dp(i.gov/sal)/sab})r()du(:i.nsl/ 

4 620(1620(10 1 20 1038525 724 1 0080(1786/ 
45A50FIBC8012FEE852578E8006 
602 1 C/SFih/EFA -CASAC- 1 1 -000- 
unsigne(L}}(ll).  The  se;e;e)nel  external 
review  draft  ISA  for  Ozone;  and  Related 
Phe)te)e:he;mic:al  Oxidants  was  re;le;a.se;el 
on  Se;pte;ml)e;r  30,  2011  (http:// 
cfpiib.dpa.gov/ncdd/isd/ 
record ispidv. cfiu ?dcid=226363).  The; 
CASAC  ])ane;l  me;t  at  a  pnhlie:  meeting 
on  January  5).  2012,  to  review  the;  draft 
ISA  (70  FR  70725).  ,Sul)se;epie;ntlv.  on 
Marc.h  13.  2012,  the;  (iASAC  panel 
pre)viele;el  a  e:e)n.se;nsns  letter  for  their 
review  to  the;  Administrator  of  the;  EPA 
{htt})://v()S(unitc.cj)d.dov/sdb/ 
Sdbpr(>'dd(:t.nsl/4620d620d0 1 201038525 
724 1 0080(1786/1 3361V2B88034AEB68 
52570C0007070CA/SFilc/EBA-CASAC- 
12-004-dnsiyncd.pdf). 

The;  third  e;xte;rnal  re;vie;w  draft  ISA 
for  Ozone;  and  Re;late;el  Phe)toe;he;mie;al 
Oxidants  was  re;le;a.se;el  on  June;  15),  2012 
(bttp://clpdb.cpd.f’()v/nc(;d/isd/ 
r(!C()rdisi)ldv.(:fni?dcid=242400).  The; 
C’.ASAC^  ])ane;l  met  at  a  public  meeting 
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on  S(;])t{anl)(!r  11, 2012,  to  review  tlu; 
draft  I.SA  (77  l'’R  4()7.'j.'i).  .Siil)S(U]uentlv, 
on  November  14,  2012,  the  (iASAd 
panel  ])rovi(ie(l  a  con.simsns  letter  for 
their  nn'iew  to  the  Administrator  of  the 
I'iFA  (http://v()svn}it(\(!iHi.gov/s(tb/ 
s(ibi)mdiicl.nsf/4()20(i()2()d()120f!nH525 
724 1 ()()H()d7fW/(i()(:27:}2(i74Ar>EHF:} 
8525  7 AH  ()()() 72 74li8/SI'il(;/HPA -CA  SAC- 
Ki-OOl  +  unsioncd.pdl). 

FPA  has  considenul  comments  hv  the 
(lASAC;  |)anel  and  by  the  public  in 
])re])arin<>  this  final  ISA. 

l)at(!(l:  laiumrv  24.  2012. 

Delira  15.  Walsti, 

Acting  Director.  Motional  (ienter  for 
Environincntol  Assessment. 

Il'K  Doc.  2()i:t-():i471  l’il(!(l  2-14-i;i:  K:4."i  am| 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-201 3-0067;  FRL-9378-2] 

Kasugamycin;  Receipt  of  Application 
for  Emergency  Exemption  for  Use  on 
Apples  in  Michigan,  Solicitation  of 
Public  Comment 

AGENCY:  Fnvironmental  Protection 
Agency  (fiPA). 
action:  Notice. 

SUMMARY:  I’iPA  has  received  a  specific 
exemi)lion  retpiest  from  the  Michigan 
I)e])artment  of  Agricnltiire  to  use  the 
jiesticide  kasugamycin  ((iAS  No.  (15)80- 
18-3)  to  treat  up  to  lO.OOO  acres  of 
a])ples  to  control  firi;  blight.  The 
a|)plicant  proposes  the  use  of  a  new 
chemical  which  has  not  been  regi.stered 
by  FPA.  EPA  is  soliciting  i)uhlic 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  (Comments  must  be  received  on 
or  before  Marcdi  4,  2013. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identific;ation  (ID) 
number  EPA-HQ-OPP-201  3-0007,  by 
one  of  the  following  methods: 

•  Federal  eHuIenutking  Portal:  http:// 
w’w  w.reoalations.gov.  l''ollow  the  online 
instructions  for  submitting  comments. 
Do  not  submit  electronically  any 
information  yon  consider  to  he 
(ionfidential  business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute. 

•  i\/ay/;()PP  Docket,  Environmental 
Protection  Agency  Dock(;t  denter  (EPA/ 
Dd),  (28221T),  1200  Penn.sylvania  Ave., 
N\Y..  Wa.shington,  DCi  204('i0-0001 . 

•  Hand  Delivery:  To  make  sj)ecial 
arrangements  for  hand  delivery  or 
deliyery  of  boxed  information,  please 
follow  the  instructions  at  http:// 

WWW. epa. gov/docket  s/contact  s.ht  in. 


Additional  instructions  on 
commenting  or  visiting  the  docket, 
along  with  inon;  information  about 
dockets  gemM'ally,  is  available  at  http:// 
www.epa.gov/doekets. 

FOR  FURTHER  INFORMATION  CONTACT:  Keri 
drinstead.  Registration  Division 
(7.'j().'iP),  Office  of  Pcislicide  Programs. 
Environmental  Protection  Agcaicy,  1200 
Pennsylvania  Av(;.  NVV.,  Washington. 

IXi  204()0-0001;  tele])hone  number: 

(703)  308-8373;  fax  nninher:  (703)  OO.'l- 
0781;  email  address: 
grinstead.keri@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

/\.  Does  this  action  appiv  to  me? 

Yon  may  be  potentially  affected  by 
this  action  if  you  are  au  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer,  'fhe  following 
list  of  North  American  Industrial 
dlassification  System  (NAI(kS)  codes  is 
not  intended  to  he  exhaustive,  hut  rather 
provides  a  guide  to  helj)  readers 
detiM’inine  whether  this  document 
apj)lies  to  them.  Potentially  affected 
(iulities  may  include: 

•  dro])  production  (NAKiS  code  Til). 

•  Animal  |)rodnction  (NAldS  code 
112). 

•  Food  manufai;tnring  (NAlfiS  code 
311). 

•  P(!sticide  mamifactnring  (NAKiS 
code  32.''j32). 

P.  What  Shonid  I  Consider  as  I  Prepare 
My  (ionnnents  for  FPA? 

1.  Snbinitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
www.regnlations.gov  or  email,  dlearly 
mark  the  |)art  or  all  of  the  information 
that  you  claim  to  he  (ibl.  For  dbl 
information  in  a  disk  or  (iD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  dD-ROM  as  dbl  and  then 
identify  electronically  within  the  di.sk  or 
dD-R()M  the  specific  information  that 

is  claimed  as  dbl.  In  addition  to  one 
com])lete  version  of  the  comment  that 
includes  information  claimed  as  (ibl.  a 
copy  of  the  comment  that  does  not 
contain  the  information  e:laimed  as  d,bl 
must  he  submitted  for  iiiclnsion  in  the 
public  docket.  Information  so  marked 
will  not  1)(!  di.sclosed  except  in 
accordance  with  procedures  set  forth  in 
40  (iFR  part  2. 

2.  'Pips  for  preparing  yonr  connnents. 
When  submitting  comments,  remember 
to: 

i.  Identify  (he  document  by  doc:ket  ID 
nninher  and  other  identifving 
information  (subject  heading.  Fedei’al 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  sjiecific  (luestions 


or  organize  comments  by  referencing  a 
dode  of  Federal  Regulations  (dER)  part 
or  section  nninher. 

iii.  Explain  why  you  agree  or  di.sagree; 
suggest  alternatives  and  siihstitnte 
language  for  your  recpiested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  yon  used. 

V.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  he  rejirodnced. 

vi.  Provide  specific  examjiles  to 
illustrate  your  concerns  ami  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  jjrofanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  jieriod 
deadline  identified. 

3.  Fnvironmental  justice.  EPA  seeks  to 
achieve  environmental  jn.stice,  the  fair 
treatment  and  meaningful  involvement 
of  any  grouj).  including  minoritv  and/or 
low  income  populations,  in  the 
development.  im])lementation.  and 
enforcement  of  environmental  laws, 
regulations,  and  jiolicies.  To  help 
address  ])otential  environmental  jn.stice 
issues,  the  Agenev  seeks  information  on 
any  groups  or  segments  of  the 
poindation  who,  as  a  result  of  their 
location,  cultural  practices,  or  other 
factors,  may  have  atypical  or 
disproportionately  high  and  adverse 
iuiinan  health  impacts  or  environmental 
effects  from  exposure  to  the  jiesticide 
discussed  in  this  document,  compared 
to  the  general  poiiulation. 

II.  What  action  is  the  Agency  taking? 

Under  section  18  of  the  Federal 
In.secticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  II.S.U.  13(1])).  at  the 
discretion  of  the  EPA  Administrator,  a 
Federal  or  State  agency  may  he 
exempted  from  any  provision  of  Flh’RA 
if  the  EPA  Administrator  determines 
that  emergency  conditions  exi.st  which 
recjuire  the  exem|)tion.  Michigan 
Dej)artment  of  Agriculture  has  retpiested 
the  EPA  Ailministrator  to  issue  a 
specific  exemption  for  the  use  of 
kasngamvein  on  ap])les  to  control  fire 
blight.  Information  in  accordance  with 
40  (iFR  ])art  10(1  was  submitted  as  part 
of  this  nuinest. 

As  i)art  of  this  reijiiest,  the  applicant 
asserts  that  kasugamvt:in  is  needed  to 
control  .streptomycin-resi.stant  strains  of 
Frwinia  ainvlovora.  the  causal  pathogen 
of  fire  blight,  due  to  the  lack  of  available 
alternatives  and  effective  control 
practices;  and  significant  economic 
losses  will  occur  if  this  ])e,st  is  not 
controlled. 
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The  ap])li('.ant  j)roj)oses  to  make  no 
mom  than  three  ap])li(:ations  of 
Kasmniu  2L  on  not  more  that  1  ().()()() 
acres  of  apples  hcitween  .Aj)!!!  1  and 
May  31.  2013.  in  Antrim.  Herritm,  Ciass. 
(hand  Traverse.  Ionia.  Kent.  Lecdanau. 
Montcalm.  Newaygo.  Oceana.  Ottawa, 
and  Van  Buren  counties.  As  currently 
j)ropos(!(l.  the  maximum  amount  of 
product  to  he  applied  would  he  30. 000 
gallon.s. 

This  notice  does  not  constitute  a 
decision  by  EFA  on  the  ai)j)lication 
itself.  The  regulations  governing  FIFRA 
.section  18  retjuires  publication  of  a 
notice  of  receipt  of  an  ap]jiication  fora 
.specific  exemption  proposing  use  of  a 
new  chemical  (i.e..  an  active  ingredient) 
which  has  not  betai  registered  by  ERA. 
The  notice  provides  an  opj)ortnnity  for 
public:  comment  on  the  ajjplication.  The 
Agency  will  revicnv  and  consider  all 
comments  received  during  the  comment 
pca  iod  in  dchermining  whcither  to  issue 
the  spticific  exemj)tion  nujuci.sted  by  the 
Michigan  Dej)artment  of  Agriculture. 

List  of  Siihjef;ts 

Environmental  protection,  Pcisticidcjs 
and  pcists. 

Dalist:  l-‘(!l)iiiarv  K.  201 S. 

Daniel  |.  KoscMihlall. 

Artin"  Dinuior.  I{(•‘>isll^(lti()n  IJivision.  OjficA' 
oi  Prslicidf  -  Profinims. 

II'K  Dtic.  2()ia-();t.S‘)2  Fil(!(l  2-14-i;{:  «:4.S  ami 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OAR-2007-1 196;  FRL-9781-1] 

Recent  Postings  of  Broadly  Applicable 
Alternative  Test  Methods 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availahilitv. 

SUMMARY:  This  notice  announces  the 
broadly  aj)plical)le  alternative  test 
method  apjcroval  decisions  the  EP/\  has 
made  under  and  in  su])porl  of  Ncnv 
.Source  Performance  Standards  (N.SP.S) 
and  the  National  Emi.ssion  .Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
under  the  (hean  Air  Act  (CAA)  in  2012. 
FOR  FURTHER  INFORMATION  CONTACT:  An 
electronic  copy  of  each  alternative  test 
method  approval  document  is  available 
on  the  EPA's  Web  site  at  u  u  iv.epu.goi'/ 
tin/f^nic/approdll.litinl.  For  cpiestions 
about  this  notice.  c;ontact  Ms.  Lula  II. 
Melton.  Air  Quality  Assessment 
Division.  Office  of  Air  Quality  Planning 
and  Standards  (El 43-02), 

Environmental  Protection  Agencv. 
Research  'ITiangle  Park.  N(]  27711; 


telephone  number:  ‘11 ‘)— .541— 2910;  fax 
number:  91 ‘)-541-051(j;  email  address: 
imdton.lula@e;p(i.gov.  I'or  technical 
(pie.stions  about  individual  alternative 
test  method  decisions,  refer  to  the 
contact  per.son  identified  in  the 
individual  approval  documents. 
SUPPLEMENTARY  INFORMATION; 

I.  (ieneral  Information 

A.  Does  this  notice  opplv  to  me? 

This  notice  will  he  of  interest  to 
entities  regulated  under  40  ('.ode  of 
Federal  Regulations  ((3''R)  parts  (iO.  (il. 
and  03.  state,  local,  and  tribal  agencies, 
and  the  EPA  Regional  (Iffices 
resjjonsible  for  implementation  and 
enforcement  of  regulations  under  40 
(]FR  parts  00,  01 ,  and  03. 

B.  How  eon  I  ge/  copies  of  this 
infornuition? 

You  may  access  copies  of  the  broadly 
apjilicable  alternative  test  miithod 
approval  documents  from  the  EPA’s 
Web  site  at  www.e})(i.‘^o\’/ttn/emc/ 
approolt.html. 

II.  Background 

Broadly  applicable  alternative  test 
method  a|)proval  decisions  made  by  the 
EPA  in  2012  under  the  N.SP.S,  40  (iFR 
jiart  00  and  the  NESI  lAP,  and  40  (II'  R 
parts  ()1  and  (>3  are  identified  in  this 
notice  (see  Table  1).  .Source  owners  and 
operators  mav  vohmtarilv  use  these 
broadly  applicable  alternative  test 
methods  subject  to  their  specific 
a])|)licability.  Use  ofthe.se  broadlv 
applicable  alternative  test  methods  does 
not  change  the  apiilicahle  emission 
standards. 

As  explained  in  a  jnevious  Federal 
Register  notice  published  at  72  FR  4257 
Oanuary  30,  2007)  and  found  on  the 
EPA’s  Web  site  at  www.ep(i.<’ov/ttn/ 
einc/appvoolt .htiul,  the  EPA 
Administrator  has  the  authoritv  to 
approve  the  use  of  alternative  test 
methods  to  comjily  with  recpiirements 
under  40  UFR  parts  00,  01,  and  (>3.  This 
authority  is  found  in  .sections  00.8(1))(3). 
()1.13(h)(l)(ii),  and  03.7(e)(2)(ii).  In  the 
])a.st.  we  have  performed  thorough 
technical  reviews  of  numerous  reipie.sts 
for  alternatives  and  modifications  to  test 
methods  and  procedures.  Based  on 
these  reviews,  we  have  often  found  that 
these  changes  or  alternatives  would  be 
eciually  valid  and  appropriate  to  apply 
to  other  sources  within  a  particular 
class,  category,  or  suhcategorv. 
Uonstupiently,  we  have  concluded  that, 
where  a  method  modification  or  an 
alternative  method  is  clearly  broadly 
applicable  to  a  class,  category,  or 
suhcategorv  of  sources,  it  is  both  more 
ecpiitable  and  efficient  to  ajjprove  its  use 


for  all  ai)i)ropriate  sources  and 
situations  at  the  same  time!. 

It  is  important  to  clarify  that 
alternative  methods  are  not  mandatory 
hut  permissive.  .Sourc(;.s  an;  not  r(;(]uired 
to  (;mplov  such  a  method  but  may 
choose  to  do  so  in  appropriate  cases. 
.Source;  owners  or  operators  shonld 
r(;vi(;w  the  sp(;cific  broadly  ai)i)licahle 
alternative  method  ap])roval  elecision  on 
the  liPA’s  Web  site  at  www.ejMi.gov/ttn/ 
eme/(ii)i)ro(ilt. html  heWn'c  el(;cting  to 
emph)y  it.  As  per  93.7(11(5).  by  electing 
to  u.se  an  alternative  method  for  40  (]FR 
part  93  standards,  the;  source  owner  e)r 
o])erator  must  continue  to  u.se  the 
alternative  method  until  ajjproved 
otherwise. 

The  criteria  for  approval  and 
procedures  for  submission  and  review 
of  broadly  a])j)lical)le  alternative  te.st 
methods  are  outlined  at  72  FR  4257 
(lanuary  30.  2007).  We  will  c:ontinue  to 
announce  a|)])roval.s  for  broadly 
a])])lii:ahle  alternative  test  methods  on 
the  EPA’s  W(;l)  site  at  www.e})(i.<’ov/ttn/ 
eme/opproolt.html  and  annually 
|)ul)lish  a  notice  that  summarizes 
ap])rovals  for  broadly  applicable 
aiternativi;  lest  methods. 

This  notici;  comj)ri.ses  a  summary  of 
seven  such  ap))roval  documents  add(;d 
to  our  T(;chnology  Transfer  N(;twork 
from  lanuarv  1.  2012.  through  D(;c(;mber 
31, 2012.  The  alternative  method 
decision  l(;tt(;r/memo  number,  the 
r(;i(;r(;nce  method  aflected.  sources 
allow(;d  to  u.se  this  alternative,  and  the 
modification  or  alternative  method 
allowed  are  summarized  in  Table  1  of 
this  notice.  Please  reler  to  the  complett; 
co])ies  of  th(;.se  a])])roval  documents 
available  from  the  EPA’s  Web  site  at 
www.e})(i.^ov/ttn/emc/(ippro(ilt.html  as 
Table  1  serves  only  as  a  brief  summary 
of  the  broadly  applic:able  alternative  te.st 
methods.  In  aildition  to  alternative 
decisions  listed  in  Table  1.  we  received 
c:omments  and  updated  Alternative-082, 
which  was  ajjproved  the  ])revious  year 
in  2011.  'I’liis  alternative  apjiroval  letter 
can  also  be;  viewed  at  www.epa.gov/ttn/ 
emc/appioalt  .html . 

If  you  an;  aware  of  reasons  why  a 
particular  alternative  test  method 
approval  that  W(;  i.s.sn(;d  should  not  h(; 
broadly  applicahh;.  we  r(;(pie.sl  that  yon 
make  us  aware  of  the  reasons  in  writing, 
and  we  will  r(;vi,sit  the  broad  a])proval. 
Any  objection  to  a  broadly  ap])lical)le 
alt(;rnative  test  method,  as  well  as  the 
n;solntion  of  that  objection,  will  he 
announced  on  the  liPA’s  Web  site  at 
WWW. epa. gov/ ttn/emc/approalt. html 
and  in  the  suhseepient  Federal  Register 
notice.  If  we  decide  to  n;tract  a  broadly 
a])i)lical)le  test  method,  we  would 
continue  to  grant  case-hy-case 
ap))roval.s,  as  a])])ropriate,  and  would  (as 
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states,  local  and  tribal  agencies  and  the  by-case  a])])r()val  or  to  transition  to  an  Dal(;(l:  February  ».  2013. 

HPA  Regional  Offices  should)  consider  aiijnoviul  method.  Mary  K.  llenigin. 

the  need  for  an  ai)pro])riate  transition  Act  ini’ Dinu-tor.  ()lficc  of  Air  Quality  rianniii}’ 

jHM’iod  for  users  either  to  recjnest  ca.sc;-  and  Standards. 


Table  1— Approved  Alternative  Test  Methods  and  Modifications  to  Test  Methods  Referenced  in  or 
Published  Under  Appendices  in  40  CFR  Parts  60,  61,  and  63  Made  Between  January  2012  and  December  2012 


Alternative  meth¬ 
od  decision  letter/ 
memo  No. 

As  an  alternative  or  modification  to  .  .  . 

For .  .  . 

You  may  .  .  . 

ALT-091  . 

Method  4-Determination  of  Moisture 
Content  in  Stack  Gases. 

Sources  subject  to  40  CFR  part  63, 
subpart  UUUUU-National  Emission 
Standards  for  Hazardous  Air  Pollut¬ 
ants;  Coal-  and  Oil-Fired  Electric  Util¬ 
ity  Steam  Generating  Units. 

Use  alternative  procedures  in  lieu  of 
Method  4  to  determine  the  moisture 
content  of  the  stack  gas  during  low 
emitting  EGU  (LEE)testing  for  mer¬ 
cury  emissions. 

ALT-092  . 

Method  7E-Determination  of  Nitrogen 
Oxides  Emissions  from  Stationary 
Sources  (Instrumental  Analyzer  Pro¬ 
cedure). 

Natural  gas  burning  internal  combustion 
engines  subject  to  40  CFR  part  60, 
subpart  JJJJ-Standards  of  Perform¬ 
ance  for  Stationary  Spark  Ignition  In¬ 
ternal  Combustion  Engines. 

Use  a  single  10  ppm  (or  less)  calibra¬ 
tion  gas  in  lieu  of  a  three-point  cali¬ 
bration  for  determination  of  NO2  when 
the  NO:  emissions  remain  below  10 
ppm. 

ALT-093  . 

Method  5-Determination  of  Particulate 
Matter  Emissions  from  Stationary 
Sources. 

Sources  subject  to  40  CFR  part  63, 
subpart  RRR-National  Emission 
Standards  for  Hazardous  Air  Pollut¬ 
ants  for  Secondary  Aluminum  Pro¬ 
duction. 

Use  alternative  test  procedures  for 
batch  processes  subject  to  40  CFR 
63.1511(b)(3)  that  are  required  to  be 
sampled  using  an  isokinetic  train. 

ALT-094  . 

Measure  total  sulfides  using  an  H2S 
and  CS:  GEMS.  1 

Sources  subject  to  40  CFR  part  63, 
subpart  UUUU-National  Emission 
Standards  for  Hazardous  Air  Pollut¬ 
ants  for  Cellulose  Products  Manufac¬ 
turing. 

Use  a  sample  conditioning,  sample  con¬ 
version,  and  SO:  CEMS  in  place  of 
H:S  and  CS:  CEMS  to  measure  total 
sulfides  at  process  vents. 

ALT-095  . 

Calculating  the  coke  burn-ott  rate  for 
compliance  with  40  CFR  60.105(c). 

Sources  subject  to  40  CFR  part  60, 
subpart  J-Standards  of  Performance 
for  Petroleum  Refineries. 

Use  the  flow  rate  CEMS  and  Equation  2 
of  40  CFR  63.1573(a)(2). 

ALT-096  . 

Method  25A-Determination  of  Total 
Gaseous  Organic  Concentration 
Using  a  Flame  Ionization  Analyzer 
and  Method  18-Measurment  ot  Gas¬ 
eous  Organic  Compound  Emissions 
by  Gas  Chromatography. 

Sources  subject  to  40  CFR  part  60, 
subpart  JJJJ-Standards  of  Perform¬ 
ance  for  Stationary  Spark  Ignition  In¬ 
ternal  Combustion  Engines. 

Use  the  TECO-551  to  measure  meth¬ 
ane  and  NMOC. 

ALT-097  . 

Method  25A-Determination  of  Total 
Gaseous  Organic  Concentration 
Using  a  Flame  Ionization  Analyzer 
and  Method  18-Measurment  of  Gas¬ 
eous  Organic  Compound  Emissions 
by  Gas  Chromatography. 

Bypass  flare  exhaust  emissions  subject 
to  40  CFR  part  60,  subpart  WWW- 
Standards  of  Performance  for  Munic¬ 
ipal  Solid  Waste  Landfills. 

Use  GC  and  GC  back-flush  procedures 
to  separate  and  measure  methane 
and  NMOC. 

Source  owners  or  operators  should  review  the  specific  broadly  applicable  alternative  method  approval  letter  on  the  EPA’s  Web  site  at 
www.epa.gov/ttn/emc/approalt.html  before  electing  to  employ  it. 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities 

AGENCY:  lujiial  Employment 
()p])ort unity  Commission. 

ACTION:  Notice  of  Information 
Collection — Revised:  llemograjihic 
Information  on  Applicants  for  Federal 
l']m|)loyment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  HlU.'i,  44 
IJ.S.C.  Chapter  35.  the  Eciual 
Employment  Opport unitv  (kmimission 
((kmnnission  or  EEOCJ  announces  that 


it  intends  to  revise  a  (iommi.ssion  form 
(Demographic  Information  on 
A])plicants,  OMR  No.  3()4()— 0048)  to 
include  disability  .status  data. 

DATES:  Written  comments  on  this  notice 
must  he  .submitted  on  or  before  April  18, 
2013. 

ADDRESSES:  Comments  should  he  sent  to 
the  Executive  Officer,  Executive 
Secretariat,  Erpial  Emplovment 
0])portunity  (iommi.ssion,  131  M  .Street. 
NE.,  Washington,  DC.  20507.  As  a 
convenience  to  commenters,  the 
Fixecntive  .S(u:retariat  will  accept 
comments  totaling  six  or  fewer  jiages  hv 
facsimile  (“1<’AX")  machine.  This 
limitation  is  nece.ssarv  to  a.ssiire  access 
to  the  e(pu])ment.  The  telephone 
number  of  the  fax  receiver  is  (202)  883- 
4114.  (This  is  not  a  toll-free  mnnher). 
Receijit  of  FAX  transmittals  will  not  he 


acknowledged,  except  that  the  sender 
may  recpiest  confirmation  of  receipt  by 
calling  the  Executive  .Secretariat  staff  at 
(202)  883-4070  (voice)  or  (202)  (i83- 
4074  (TTD).  (These  are  not  toll-free 
telephone  numbers.)  Instead  of  .sending 
written  comments  to  the  EEOC,  you  may 
submit  comments  and  attachments 
electronically  at  http:// 
ww  w.re^iihitioiis.aov.  which  is  tin; 
l’ed(!ral  liRulemaking  I’ortal.  Follow  the 
instructions  online  for  submitting 
comments.  All  comments  received 
through  this  portal  will  he  ])osted 
without  change,  including  anv  personal 
information  you  providi;.  Copies  of 
i;onnn(!nts  submitted  by  the  public  to 
the  EECXi  directly  or  through  the 
fmderal  eRnlemaking  Portal  will  he 
available  for  review,  by  advance 
appointment  only,  at  the  Commission's 
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librarv  between  the  hours  of ‘t;()l)  a. in. 
and  .5:00  p.m.  or  can  be  reviewed  at 
htt{)://\\  \v\\  To  schedule 

an  a|)pointnient  to  inspect  tlie 
comments  at  FFOCl's  lihrarv.  contact  the 
lilirarv  staff  at  (202)  ()(i3-4(>30  (voice)  or 
(202)  li(»;i-4(i41  (  TTY).  (Tliese  are  not 
toll-frei!  nnmliers.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Hariiara  Douglierty.  Federal  .Sector 
I’rograms,  Office  of  Federal  Operations. 
131  M  Street  NF..  Washington.  IX^ 

20.507.  (202)  0(>:i-4770  (voice):  (202) 
00:1—1.50:1  (TTY). 

SUPPLEMENTARY  INFORMATION:  On  |uly 
20.  2010.  President  Obama  issued 
F.xecutive  Order  i:i.548.  which  directs 
Executive  departments  and  agencies 
(hereafter  "agencies")  to  improve  their 
efforts  to  emi)loy  Federal  workers  with 
disabilities  through  increased 
recruitment,  hiring,  and  retention  of 
these  individuals.  OPM.  in  consultation 
with  the  White  House  (including  the 
Office  of  Management  and  llndget 
(OMB)).  the  Department  of  Labor  (UOL). 
and  the  FF(K:  has  devidoped.  as 
nupiired  bv  the  FO  i:i.548.  model 
recruitment  and  hiring  strategies  for 
agencies  to  use  to  increa.se  their 
employment  of  individuals  with 
disabilities.  (/i0/;.//n  n  iv.c/jroc.goi'/ 
ti'dnsiuiUdls/TrdnsiiiitldlDctdils.dspxY 
'rrdnsniittdlIl)=:i22H#Alld(:hiU(;nt  1 )  The 
.strategies  include  collecting, 
maintaining,  and  analyzing  applicant 
How  data  and  examining  existing 
nM.rnitment  programs  and  hiring 
practices  to  identifv  and  eliminate  anv 
liarriers  to  recrniting/hiring  individuals 
with  disabilities  and.  in  ])articnlar. 
individuals  with  targeted  disabilities. 

This  Notice  concerns  revising  the 
form  (OMB  No.  :i()4(j-()()4(i)  for  the  use 
by  feileral  agencies  in  gathering  data  on 
the  race,  ethnicitv.  and  sex  of  job 
applicants.  This  form  is  used  bv  FF(X: 
and  other  agencies  to  gauge  ])rogres.s 
and  trends  over  time  with  resjiect  to 
eipial  emjilovment  opportnnitv  goals. 
The  revision  would  add  disability  status 
of  ajjplicants  to  the  collection,  thereby 
allowing  the  agencies  and  FF(X;  to  track 
jirogress  toward  meeting  the  recruitment 
and  hiring  strategies  develojied 
jinrsnant  to  FO  1:L548.  'I'he  race  and 
ethnicitv  categories  in  this  form  are 
consistent  with  the  standards  set  by  the 
Office  of  Management  and  Budget .'  The 
(piestions  on  disabilitv  and  medical 
impairments  are  designed  to  allow 
federal  agencies  and  the  FF(X:  to 
determine  the  percentage  of  applicants 


'Ollnx!  of  iitid  I5ii(l<’c;l.  KcA'isions  to 

till!  .Stiiiidiird.s  lor  llio  Classil'iciilioii  ol  l•'l!d(!|•al  Data 
on  Kaco  and  Idlinicilx .  Federal  Ke^ister:  (>2; 
\'o.2H).  Oclolrer  :«).  available  at:  /i///j.//n  n  n-. 

\\hilch(nis<r.<’nv/()ml)/ic(ln‘;^  lflf)7st(iiul<ir<ls/. 


to  Ftulenil  jobs  who  might  be  considered 
"individuals  with  di.sabilitiits"  under 
various  approaches  to  defining  tlu;  ttnin. 
Among  other  things,  the  disability 
(jue.stions  are  ditsigmul  to  iinalvze  tlu; 
fretpiency  with  which  pt!0|)le  with 
"targ(!ted  disabilities"  apjily  for 
liositions  with  <m  tigency.  compiire  the 
pttrctiiitiigt;  of  applictmts  with  fimctiomil 
disabilities  to  the  ptacentage  of  working 
age  piiopU*  with  such  di.siibilities  <is 
recorded  by  the  Cttnsns  Bureau,  and 
exiimine  the  nnmb(!r  of  a])])licants  with 
medical  im|)<nrments  consistent  with 
the  Americans  with  Disabilities  Act 
Amemhnents  Act  and  the  Rehabilitation 
Act. 

Pursuant  to  the  Pajjerwork  Reduction 
Act  of  in‘).5.  44  II..S.C:.  Chaiiter  35,  and 
OMB  regulation  .5  CFR  l,32().8(d)(l ).  the 
Commission  .solicits  public  comment  on 
rex'ising  its  form  for  use  by  federal 
agencies  in  gathering  demographic 
information  on  ai)|)licants  for  federal 
emjiloyment.  Comments  are  particularly 
invited  on  whether  this  collection  of 
information  will  enable  the  Commission 
and  federal  agiincies  to: 

(1)  Evaluate  whether  the  projiosed 
data  t;ollection  tool  will  have  jiractical 
utility  by  enabling  a  lederal  agency  to 
(h'termine  whether  recruitment 
activities  are  effectively  reaching  all 
segments  of  the  relevant  labor  pool  in 
com])liance  with  the  laws  enforced  bv 
th(!  Commission  and  whether  the 
agency's  selection  ])rocednres  allow  all 
applicants  to  comjieti!  on  a  level  plaving 
field  regardless  of  race,  national  origin, 
sex  or  di.sahility  status; 

(2)  Evaluate  ihe  accuracv  of  the 
agency's  estimate  of  the  burden  of  the 
])roj)osed  collection  of  information, 
including  the  valiility  of  the 
methodology  and  assumptions  used; 

(.3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  applicants 
for  federal  emjiloyees  who  choose  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniijues  or  other  forms  of 
information  technologv.  e.g..  jiermitting 
electronic  submission  of  re.s])onses. 

Overview  of  This  Information 
Collection 

(jolldction  Tit  Id:  Demographic 
Information  on  Federal  )oh  A|)plicants. 

OMB  Control  ^k).:  :X)4(i-()()4(i  . 

Ddscription  of  Affoctad  Public: 
Individuals  submitting  ajiplications  for 
federal  employment. 

\hnnl)dr  of  Aninidl  BdS})onsds:  .5.800. 

Estiiudtdd  Time  per  Bcspoiuldiit:  .3 
minutes. 


Total  Annual  Burden  Hours  (5.800  x 
.3)/00  =  200. 

Annind  Faddicd  Cost:  None. 

Under  section  717  ofTitle 
VII  and  501  of  the  Ridiabilitation  Act. 
the  Commission  is  charged  with 
reviewing  and  a])])roving  fedmal 
agmicies  plans  to  affirmatively  address 
])otential  discrimination  before  it 
occurs.  Pursuant  to  such  oversight 
r(!spon.sil)ilities.  the  Commission  has 
established  systems  to  monitor 
compliance  with  Title  VII  and  the 
Rehabilitation  Act  by  reiiniring  federal 
agencies  to  evaluate  their  employment 
])ractices  through  the  collection  and 
analysis  of  data  on  the  race,  national 
origin,  sex  and  disability  status  of 
applicants  for  both  ])ermanent  and 
temporary  einjiloyment. 

Several  federal  agencies  (or 
comjionents  of  siK;h  agencies)  have 
])revion.sly  obtained  separate  OMB 
a])proval  for  the  use  of  forms  collecting 
data  on  the  race,  national  origin,  sex. 
and  di.sahility  status  of  ap])licants.  In 
order  to  avoid  imneces.sary  diqilication 
of  effort  and  a  proliferation  of  forms,  the 
EEOC  .seeks  a])])roval  for  the  n.se  of  a 
common  form  to  be  u.sed  bv  all  federal 
agencies. 

Response  by  a])plicanls  is  o])tional. 

The  information  obtained  will  be  used 
bv  federal  agencies  only  for  evaluating 
whether  an  agency's  recruitment 
activities  are  effectively  reaching  all 
segmmits  of  the  relevant  labor  pool,  to 
gauge  progress  and  trends  over  time 
with  respect  to  ecjual  o])])ortunily  goals, 
and  to  track  progress  toward  meeting 
the  recruitment  and  hiring  strategies 
developed  jnirsuant  to  EO  1.3548.  The 
voluntary  resjionses  are  treated  in  a 
highly  confidential  and  anonvmons 
manner,  are  not  shared  with  tho.se 
involved  in  the  selection  process  or  the 
supervisor  (if  the  jierson  is  hired)  and 
will  not  be  jilaced  in  the  employees' 
personnel  file.  The  information  is  not 
])rovided  to  any  ]janel  rating  the 
ajjplications.  to  selecting  officials,  to 
anyone  who  can  affect  tlie  ajijilication 
or  to  the  public.  Rather,  the  information 
is  used  in  summary  form  to  determine 
trends  over  many  selections  within  a 
given  occiqiational  or  organization  area. 
No  information  from  the  form  is  entered 
into  an  of(ic:ial  ])ersonnel  file. 

Burden  Statement:  Because  of  the 
predominant  n.se  of  online  application 
.systems,  which  reipiire  only  ])ointing 
and  clicking  on  the  selected  responses, 
and  because  the  form  reiinests  only 
eight  cpiestions  regarding  basic 
information,  the  EE(X:  estimates  that  an 
a])i)licant  can  comjjlete  the  form  in 
approximately  .3  minutes  or  le.ss.  Based 
on  ])a.st  exjierience.  we  expect  that  5.800 
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a])])li(:ants  will  choose  to  (:oin])lete  the 
form. 

Once  ()M13  ai)])roves  the  u.st;  of  this 
common  form,  federal  agencies  mav 
r(!{|nest  OMB  a|)|)roval  to  ns(!  this 


common  form  without  having  to  ])nhlish 
notic(!S  and  re{|ue.st  public  comments  for 
(it)  and  30  days.  Bach  agency  must 
account  for  the  hurthiii  associated  with 
their  use  of  the  common  form. 


D:iI(!(I:  l'■(!l)nlarv  11.  2013. 
l''()r  llu!  (ioinniission. 
liicqiiolino  A.  lierrien, 
(Jluiir. 

BILLING  CODE  6570-01 -P 


DEMOGRAPHIC  INFORMATION  ON  APPLICANTS 


OMB  No.: 
Expiration  Date: 


Vacancy  Announcement  No.: 
Position  Title: 


YOUR  PRIVACY  IS  PROTECTED 

This  information  is  used  to  determine  if  our  equal  employment  opportunity  efforts  are  reaching  all  segments  of  the  population, 
consistent  with  Federal  equal  employment  opportunity  laws.  Responses  to  these  questions  are  voluntary.  Your  responses 
are  not  shown  to  the  panel  rating  the  applications,  to  the  selecting  official,  or  to  anyone  else  who  can  affect  your  application. 
This  form  will  not  be  placed  in  your  Personnel  file  and  will  be  kept  private  to  the  extent  permitted  by  law. 

Completion  of  this  form  is  voluntary  and  a  refusal  to  provide  the  information  will  not  subject  you  to  any  adverse  treatment. 

Thank  you  for  helping  us  to  provide  better  service. 


1.  How  did  you  learn  about  this  position?  (Check  One): 

[T  Agency  Internet  Site  recruitment 
i  Private  Employment  Web  Site 
C  Other  Internet  Site 
C  Job  Fair 

C  Newspaper  or  magazine 
L  Agency  or  other  Federal  government  on  campus 
C  School  or  college  counselor  or  other  official 
r  Friend  or  relative  working  for  this  agency 
L  Private  Employment  Office 

c  Agency  Fluman  Resources  Department  (bulletin  board  or  other  announcement) 

□  Federal,  State,  or  Local  Job  Information  Center 
L  Other 

2.  Sex  (Check  One): 

r  Male 
Female 

3.  Ethnicity  (Check  One): 

□  Hispanic  or  Latino  -  a  person  of  Cuban,  Mexican,  Puerto  Rican,  South  or  Central  American,  or  other 
Spanish  culture  or  origin,  regardless  of  race. 

C  Not  Hispanic  or  Latino 


11178 


Federal  Register /  Vol.  78,  No.  32 /Friday,  Fel)ruarv  15,  2013  / Notices 


4.  Race  (Check  all  that  apply); 

□  American  Indian  or  Alaska  Native  -  a  person  having  origins  in  any  of  the  original  peoples  of  North  or 
South  America  (including  Central  America),  and  who  maintains  tribal  affiliation  or  community  attachment. 

□  Asian  -  a  person  having  origins  in  any  of  the  original  peoples  of  the  Far  East,  Southeast  Asia,  or  the 
Indian  subcontinent,  including,  for  example.  Cambodia,  China,  India,  Japan,  Korea,  Malaysia,  Pakistan, 
the  Philippine  Islands,  Thailand,  or  Vietnam. 

□  Black  or  African  American  -  a  person  having  origins  in  any  of  the  black  racial  groups  of  Africa. 

n  Native  Hawaiian  or  Other  Pacific  Islander  -  a  person  having  origins  in  any  of  the  original  peoples  of 
Hawaii,  Guam,  Samoa,  or  other  Pacific  islands. 

n  White  -  a  person  having  origins  in  any  of  the  original  peoples  of  Europe,  the  Middle  East,  or  North  Africa. 

5.  Disability/Medical  Conditions 

The  next  questions  address  disability  and  serious  health  conditions.  Your  responses  will  ensure  that  we  are 
reaching  individuals  with  different  types  of  physical  and  mental  conditions.  Consider  your  answers  without  the 
use  of  medication  and  aids  (except  eyeglasses)  or  the  help  of  another  person. 

A.  Do  you  have  any  of  the  folhmiiig?  Check  all  boxes  that  apply  to  you: 

Deaf  or  serious  difficulty  hearing 

□  Blind  or  serious  difficulty  seeing  even  when  wearing  glasses 

□  Missing  an  arm,  leg,  hand  or  foot 

□  Paralysis;  Partial  or  complete  paralysis  (any  cause) 

□  Severe  Disfigurement:  For  example,  severe  disfigurements  caused  by  burns,  wounds,  accidents, 
or  congenital  disorders 

n  Severe  mobility  impairment:  For  example,  uses  a  wheelchair,  scooter,  walker  or  uses  a  leg 
brace  to  walk 

n  Bipolar  disorder,  schizophrenia,  PTSD,  major  depression  or  other  severe  psychological  disorder 

n  Severe  Intellectual  Disability  (formerly  described  as  mental  retardation) 

u  Severe  Developmental  Disability;  For  example,  cerebral  palsy  or  autism  spectrum  disorder 

□  Traumatic  Brain  Injury 

□  Dwarfism 

□  Epilepsy  or  Other  Seizure  Disorders 

B.  Because  of  a  physical,  mental,  or  emotional  condition,  do  you  have;  Check  all  boxes  that  apply 
to  you: 

□  serious  difficulty  concentrating,  remembering,  or  making  decisions? 

□  serious  difficulty  walking  or  climbing  stairs? 

□  difficulty  dressing  or  bathing? 

□  difficulty  doing  errands  alone  such  as  visiting  a  doctor’s  office  or  shopping? 

C.  Other  serious  health  condition; 

n  I  do  not  have  any  of  the  above  disabilities,  but  I  have  been  diagnosed  with  a  serious  health 

condition  (for  example,  diabetes,  cancer,  kidney  dysfunction,  HIV,  anxiety  disorder,  fibromyalgia, 

Crohn's  disease  and  other  types  of  serious  health  conditions),  or  with  a  learning  disability,  a 
speech  impairment,  or  a  hearing  impairment. 


Note  that  under  the  Rehabilitation  Act  (Act),  information  on  your  disability  status  can  only  be  used  in  connection 
with  non-discrimination  and  affirmative  action  obligations.  The  information  will  be  kept  confidential  in  accordance 
with  the  Act’s  provisions  and  the  information  will  be  used  only  in  accordance  with  the  Act. 
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PRIVACY  ACT  AND  PAPERWORK  REDUCTION  ACT  STATEMENT 


Privacy  Act  Information:  This  information  is  provided  pursuant  to  Public  Law  93-579  (“Privacy  Act  of  1974"),  for 
individuals  completing  Federal  records  and  forms  that  solicit  personal  information.  The  authority  is  5  U.S.C.  7201  and  the 
Uniform  Guidelines  on  Employee  Selection  Procedures,  29  C.F.R.  Part  1607,  No  individual  data  is  ever  provided  to 
selecting  officials.  This  form  will  only  be  seen  by  Human  Resource  personnel  and  Equal  Employment  Opportunity  officials. 
Purpose  and  Routine  Uses:  Data  summarizing  all  applicants  for  a  position  will  be  used  to  determine  if  we  are  effectively 
recruiting  and  selecting  individuals  from  all  segments  of  the  population.  Only  summary  data  is  reported,  and  only  in  a 
format  which  can  not  be  broken  out  by  individual  applicants.  Effects  of  Nondisclosure:  Providing  this  information  is 
voluntary.  No  individual  personnel  selections  are  made  based  on  this  information. 

Paperwork  Reduction  Act  Statement:  The  Paperwork  Reduction  Act  of  1995  (44  U.S.C.  3501  et.  seq.)  requires  us  to 
inform  you  that  this  information  is  being  collected  for  planning  and  assessing  affirmative  employment  program  initiatives. 
Response  to  this  request  is  voluntary.  An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it  displays  a  currently  valid  OMB  Control  Number.  The  estimated  burden  of  completing 
this  form  is  five  (5)  minutes  per  response,  including  the  time  for  reviewing  instructions.  Direct  comments  regarding  the 
burden  estimate  or  any  other  aspect  of  this  form  to  [INSERT:  Agency  name  and  address]  and  to  the  Office  of  Management 
Budget,  Office  of  Information  and  Regulatory  Affairs,  Washington,  DC  20503. 


IKK  I)(U:.  Kiliul  2-14-i:i;  iiiii] 

BILLING  CODE  6570-01 -C 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine  Act  Notice 

AGENCY  HOLDING  THE  MEETING:  Friiial 
Fm])loym(:nt  ()|)portunity  ('.ommissioii. 
DATE  AND  TIME:  Wednesday,  l-’ehniarv  20. 
2013.  0:30  a. in.  Faslern  Time. 

PLACE:  Commission  Meeting  Room  on 
die  L’irst  Moor  of  the  Id'XXi  Office 
Huilding,  131  “M”  .Street.  NF.. 
Wasliington,  DO  20507. 

STATUS:  Fart  of  the  meeting  will  he  o])en 
to  the  public  and  jiart  of  the  meeting 
will  he  closed. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1.  Announcement  of  Notation  Votes, 
and 

2.  Report  on  Implementation  of  the 
EEOC’s  Strategic  Flan  for  Fiscal  Years 
2012-2010. 

CLOSED  SESSION: 

Review  of  select  jiending  charges, 
investigations,  conciliations,  litigation 
strategy,  and  federal  sector  matters 
including  adjudications  and  ai)])eals. 

NOTE:  In  accordance  with  tne 
.Sunshine  Act.  the  ojien  se.ssion  of  the 
meeting  will  he  ojien  to  jinhlic 
observation  of  the  Commi.ssion's 
deliberations  and  voting.  The  remainder 
of  the  meeting  will  he  closed.  Any 
matter  not  discussed  or  concluded  may 
he  carried  over  to  a  later  meeting.  For 
the  open  .session,  seating  is  limited  and 
it  is  suggested  that  visitors  arrive  30 
minutes  before  the  meeting  in  order  to 
he  jnoces.sed  through  security  and 
escorted  to  the  meeting  room.  (In 
addition  to  publishing  notices  on  EE(X^ 


(iommission  meetings  in  the  Federal 
Register,  the  Commission  also  juovides 
iid’ormation  about  Commission  meetings 
on  its  Wei)  site,  eeoc.gov.,  and  ])rovides 
a  recorded  announcement  a  week  in 
advance  on  future  (iommission 
sessions.) 

Flease  tele])hone  (202)  003-7100 
(voice)  and  (202)  ()03-4074  (TTY)  at  anv 
time  for  information  on  these  meetings. 
The  EEOC  jirovides  sign  language 
interpretation  and  Communication 
Access  Realtime  Translation  (CAR'I’) 
services  at  Commission  meetings  for  the 
hearing  impaired.  Reipie.sts  for  other 
reasonable  accommoclations  may  he 
made  by  using  the  voice  and  TTY 
nnmhers  listed  above. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bernadette  B.  Wilson,  Acting  Fixecutive 
Officer  on  (202)  003-4077. 

Haled:  l''el)niarv  1:5.2013. 

Bornadetle  H.  Wilson, 

Acting  Executive  Officer.  Executive 
Secret  (iridt. 

IKK  Doc.  201:5-0:5774  Kited  2-i;5-i:5;  4:1.5  pni| 
BILLING  CODE  6570-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[AU  Docket  No.  13-12;  DA  13-60] 

Auction  of  Lower  and  Upper  Paging 
Bands  Licenses  Scheduled  for  July  16, 
2013;  Comment  Sought  on  Competitive 
Bidding  Procedures  for  Auction  95 

agency:  Imderal  Conmumications 

Commission. 

action:  Notice. 

SUMMARY:  This  document  announces  the 
auction  of  certain  Faging  Bands  licen.ses 
scheduled  to  commence  on  )uly  16. 
2013.  This  docninent  ahso  seeks 


comment  on  competitive  bidding 
jirocedures  for  Auction  95. 

DATES:  Comments  are  due  on  or  before 
February  22,  2013,  and  reply  comments 
are  due  on  or  before  March  14.  2013. 
ADDRESSES:  All  filings  in  response  to 
this  public  notice  mn.st  refer  to  7\IJ 
Docket  No.  13-12.  The  Wireless 
Teleconnnnnications  Bnnjan  strongly 
(!ncourages  interested  ])ai'ties  to  file 
comments  electronically,  and  re(|uest 
that  an  additional  copy  of  all  comments 
and  reply  comments  he  snhmilted 
elect ronic:ally  to  the  following  addre.ss: 
(nt(:tion95@fcc.eov.  (Comments  mav  he 
suhinittiid  hv  anv  of  the  following 
methods: 

■  Federal  elhileinakiitg  Ported:  http:// 
www.reguhdions.gov.  Follow  the 
instructions  for  submitting  comments. 

■  Federed  Coiumunications 
(ioiuinissioii’s  Web  Site:  http:// 
lj(dlfoss.fe(:.<’o\'/ecfs2/.  Follow  the 
instrnclions  for  submitting  comments. 

■  Paper  Filers:  Farties  who  choose  to 
file  by  j)a])er  must  file  an  original  and 
four  copies  of  each  filing.  Filings  can  he 
sent  hv  hand  or  messenger  deli\’erv.  hv 
commercial  overnight  courier,  or  by 
first-cla.ss  or  overnight  II.S.  Fo.stal 
Service  mail.  All  filings  must  he 
aildressed  to  the  Commission’s 
Secretary.  Attn:  W'PB/A.SAD,  Office  of 
the  Secretary.  Federal  (Communications 
Commission. 

■  All  hand-delivered  or  messenger- 
delivered  paper  filings  for  the 
(Commi.ssion’s  Secretai'v  must  he 
delivered  to  F(C(C  1  leadiiuarters  at  445 
12th  Street  .SW.,  Room  'l’W-A325, 
Washington.  IXC  20554.  All  hand 
deliveries  must  he  held  together  with 
rubber  hands  or  fa.steners.  Anv 
envelopes  must  he  disposed  of  hefoie 
entering  the  building. 

■  (Commercial  overnight  mail  (other 
than  II.S.  Fo.stal  Sei'vice  Expre.ss  Mail 
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and  Priority  Mail)  must  bo  s(;nt  to  0300 
Fast  Hampton  Drivo.  (iapitol  Heights. 

Ml)  20743. 

■  II..S.  Postal  .Service!  lirst-class, 
I‘Ni)ress.  and  Prioritv  mail  must  Im! 
addressed  to  44.5  12th  .Streiit  ,S\V.. 
Washington.  DH  20554. 

■  Peo|)l(!  with  Di.sahilities:  (iontact  the 
I”’(X;  to  nupHist  reasonable! 
;ie;e.e)mme)elatie)ns  (;K:e;e!Ssil)le!  ieermat 
eleeeannents.  sign  liingnage!  interpre!te!rs. 
HART,  ete:.)  by  eniiiil:  F(X]5()4@f(:(:.;^ov 
e)r  leheeiu!:  202-418-0530  e)r  TTY:  202- 
418-0432. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wiivlass  'rnlacoinnninicdtions  Jhirraii. 
Auctions  and  Spccirnin  Access  Division: 
Peer  aue.tion  leegal  eine!Stions:  He)w;irel 
Davenpe)rt  at  (202)  418-0000:  le)r  gemeral 
ane:tie)n  e)ne!stions:  De!l)l)ie!  Smith  e)r 
Linela  Sanelerson  at  (717)  338-2808. 
Mohililv  Division:  Peer  Paging  .service 
ride  e]ne!.stie)ns:  K.ithy  Ihirris  (leigal)  or 
Keith  Ihirpe!!' (te!chnie;;d)  at  (202)  418- 
0020. 

SUPPLEMENTARY  INFORMATION:  This  is  <1 
sunmiiirv  eil  the!  Auction  t)5  (ionunent 
Public  Notice  re!le!ii.se!el  em  h’e!bruary  1. 
2013.  The  e:e)mple!te!  te!xt  ol  the  Auction 
9.1  (Joniinent  Public  Notice.  ine:lueling  :m 
iittiie  hment  ;mel  re!liile!el  Hemnnission 
ele)i:nme!nls.  is  iivailiihle  teir  pnblie: 
inspeuitiem  anel  eieipying  Ireim  8:00  <i.m. 
te)  4:30  ]).m.  l‘Xiste!rn  Time  (FT)  Memehiy 
threingh  Thnr.sehiy  eir  Irenn  8:00  ii.m.  tei 
11:30  a.m.  FT  em  Priehiys  in  the!  FCC 
Re!rerene:e!  Inleirmatiem  Cienler.  445  12th 
.Slre!e!t  .SW..  Reiom  {;Y-A257. 

Wiishingtem.  DH  20554.  The!  Auction  91 
(ionnnent  Public  Notice  anel  re!late!el 
(leimmissiem  ele)e;nme!nls  alsei  may  he 
|)nre;hase!el  irenn  the  Hennmi.ssieni's 
iln])lie;ating  e:e)ntracte)r.  Best  (io])y  and 
Printing.  Ine:.  (B(]P1).  445  12th  Streuet 
SW..  Reienn  (;Y-B402.  Wa.shingteni. 
20554.  leleephone  202-488-5300.  tax 
202-488-5503,  or  yon  may  cemt.ie:!  BHPl 
iit  its  Web  site!:  http:// 
www.BCPlWEB.coin.  When  enelering 
ele)e:nments  irenn  BCiPl,  jilea.se!  preiviele! 
the  ajipreipriiite  I'TX]  ele)e:ume!nt  nmnhe!r, 
lor  e!xample,  DA  13-00.  The  Auction  91 
(ionunent  Public  Notice  anel  re!late!d 
ele)e:ume!nts  al.sei  are!  avciilable!  on  the! 
lnte!rne!t  id  the  Hennmissieni's  Web  site: 
http:/ /\vi  re  less.  fee.  go  \  ’/u  net  i  ons/91  /.  or 
by  using  the  .se!are:h  lnne:tie)n  lor  Al) 
l)e)e:ket  Nei.  13-12  eni  the  Hennmissieni’s 
Ideuitreniic  (iennme!!!!  P'iling  Syste!m 
(hX'.FS)  we!l)  jiiige  id  http://\v\v\v. fcc.gov/ 
egb/eefs/. 

I.  Introduction 

1.  The  Wire!less  Tele!ce)mnumie:atie)n.s 
Bnrenm  (Burenin)  announces  iin  cine:tieni 
eii  5.005  paging  licenses  tei  cennme!ne;e! 
eni  )nly  10.  2013,  anel  is  eleisignated  as 
Aiu'.tiem  05.)  The  Bnreum  se!i!ks  e;omme!nl 


eni  the  pre)e:e!elnre!S  tei  be!  u,se!el  tor  this 
aue:tie)n.  The!  lie:e!nse!s  availiible  in 
Aiuitieni  05  eienisist  e)r4.002  lie:e!n.se!s  in 
the!  le)we!r  jiiiging  hiinels  (35-30  Ml  Iz. 
43-44  MHz.  152-150  MHz.  4.54-400 
MHz)  cinel  1.003  lie:e!nse!.s  in  the!  u])pe!r 
jiiiging  hanels  (020-031  MHz). 

II.  Ficenseis  To  He  Otlereid  in  Auction  05 

2.  Aeuitieni  05  will  eiHen’  lie:ense!s  thid 
re!maine!el  imseilel  irenn  prewienis 
aueitienis.  lie:e!nse!s  eni  whie:h  a  winning 
hieleleir  in  a  preivions  aiie:lie)n  elei’aulteel. 
anel  lieieinseis  lor  s|)i!ctruni  preiviously 
assoi;iate!el  with  licenseis  that  e;ane:e!lle!el 
or  terminated.  In  ii  lew  ca.ses,  the 
iiviiilable  licein.se  eleieis  not  eieiver  the 
entire!  geeigraphie:  areia  eliie  tei  an 
exe:lnel(!el  area  eir  jneivienis  partitieniing. 

3.  Altiie;hment  A  to  the!  Auction  91 
Connnent  Public  Notice  jireivieleis  a 
snmmary  eiithe  lie;ensi!s  available  in 
Anctieni  05.  Due  to  the  large  number  of 
lie:ense!s  in  Aueitiem  05.  the!  e;enii])le!te  list 
eii  licenseis  iivailahle  feir  this  aueitiem  will 
he  preivieleel  in  eileeitreniie:  ienniat  enily. 
civ.iiliihle!  as  seipiircde  Attiie:hment  A  iileis 
at  http:/ /wireless. fcc.gov/uuctions/91/ . 

/\.  License  Descriptions 

4.  'I'lie!  (iommissieni  Inis  i;one:luele!el 
that  the!  lenver  hiinel  lieiein.seis  shenilel  he 
awareleiel  in  e!ae:h  eiithe  175  geiographie: 
arenis  kneiwn  ;is  lieieniennie:  Arenis  (I'lAs). 
;mel  the  iippeir  hcinels  lieienises  shenilel  be 
iiwareleel  in  e!iie:h  eii  the!  51  geieigrajihie: 
areiiis  kneiwn  as  Miijeir  Fe:onennie;  Areias 
(MFAs).  Theise  I'As  anel  MIv\s 
ene:eimiiass  the  IJiiiteel  .Stateis.  (Inain.  the! 
Neirthern  Mariana  Islanels.  Pnertei  Rie:ei. 
the!  II. .S.  Virgin  Islanels.  anel  Ame!rie;an 
Scimeia. 

5.  Tables  e:eintaining  the  lileie:k/ 
ireiepieneiy  eireiss-reiiereneie  list  ieir  the! 
paging  bands  are!  ine:lueleel  in 
Attachment  B  tei  the  Auction  91 
Comment  Public  Notice,  'riieise  lieienseis 
are  limiteid  tei  lianelwielths  eii  20 
kileihertz  (kHz)  eir  20  kHz  jiairs  (40  kHz 
teital).  Fieienseies  may  use  the  speieitnim 
to  preivide  (1)  einei-wav  meissaging.  (2) 
twei-way  meissiiging.  iinel  (3)  iixed 
wireless  .seirvieieis.  Preivisiein  oi theise 
servieieis  is  subjeieit  tei  thei  te!e;hnie;iil 
limitidions  .set  ieirth  ieir  tliei  servie.'ei  in 
Part  22  eiithei  Heimmission’s  rules. 

B.  Incumbencv  Issues 

().  Theirei  arei  jirei-eixisting  paging 
ineiinnbent  lieienseis.  Ineimnbent  (nein- 
geeigra]ihie:)  paging  lieienseieis  eipeirating 
iineler  their  existing  autheirizatieins  iirei 
eintitleiel  tei  inll  preiteieitiein  irenn  e:ei- 
channeil  inteiriereineie.  Heieigraphie:  areia 
lieienseieis  are  likeiwise  eiiieireleel  e;ei- 
channel  iideriereineie  ]ireite!e:tiein  irenn 
inemmhent  licenseies.  Heiogniiihie:  eireia 
lieieinseies  iirei  eililigateel  tei  reisolvei 
po.ssihle  interieireince  ceinceirns  eii 


aeljaeient  geieigniphic  iireia  lieieiinseeis  by 
neigeiticding  a  mutindly  iie:cept;ilile! 
agreeimend  with  thei  neighlieiring 
geieigniphie:  lieienseei. 

ill.  Due  Diligence 

7.  Fae.h  peiteintial  liieleler  is  .seilely 
respeinsihle!  ieir  inveisligating  anel 
eiviihnding  all  te!e:hnie;i!l  iinel  nnirkeitplaeie! 
iae.teirs  that  may  have  a  bearing  ein  the 
value!  eii  thei  lieienseis  th.it  it  is  seeking  in 
this  <nie:tieni.  Fae:h  liieleler  is  reisjieinsihle 
ieir  iissnring  that,  ii  it  wins  a  lieieinse,  it 
will  liei  able  tei  Iniilel  iinel  eipeindei 
iiieiilities  in  iii:e:eirelime:e!  with  the 
(leimmissioiTs  rnleis.  The  PXXI  niakeis  nei 
reiiireiseidatieins  eir  warriinties  alieiid  the 
use  eii  this  siieieitrnm  ieir  jiartieiular 
.servieieis.  Fiie:h  applieiant  shenilel  liei 
awiire  that  an  FCCl  aue:tiein  reijiresents  an 
eipjiortunity  to  lieeiome  an  h'CC  licen.see 
in  the  jiaging  seirvice.  sulijeieit  tei  ciertain 
e:einelitieins  anel  reigulations.  An  FXXI 
iiue:tiein  eleieis  neit  eionstitute  an 
eineleirsement  by  the!  FCH  eii  any 
piirticular  senvieie.  teeihneileigy,  eir 
]iroehie:t.  nor  eleies  an  FXXI  lieieinse 
eieinstitute!  ii  guiiriiideie!  eii  linsinei.ss 
sue:e:e!ss. 

8.  An  iipjilie;iud  shenilel  ]ie!rieirm  its 
elne  eliligenuie  reiseiare:!!  iinel  iinalvsis 
lieiieire!  preie.eeeling.  iis  it  weiulel  with  any 
new  business  venture!.  Fiie;h  jieiteidiiil 
liieleler  shenilel  ]ie!rieirm  te!e:hnie;iil 
iiiiiilyses  iinel/eir  reiireish  iiny  jireivienis 
iiiiiilyseis  tei  assure!  itse!lithiit.  shenilel  it 
lie!e:eniie!  a  winning  liieleler  ieir  iiny 
Aue;tiein  05  lie;e!nse!.  it  will  be  iilile  tei 
builel  anel  eiperate  iiie:ilitie!S  that  will 
hilly  e:omply  with  all  a]i]ilicalile! 
te!e:hnii:al  anel  leigal  reeiuireiments.  Thei 
Bnreiau  streingly  ene:eiurages  eiach 
ii]ijilie;imt  tei  inspeeit  any  prei.spe!e:tive! 
transmitte!!'  sites  leicated  in.  eir  near,  the! 
geeigrajihie:  are!a  ieir  whie;h  it  plans  to 
bid:  coniirm  the  availability  eii  such 
siteis:  anel  iamiliarize  itseliwith  the 
Qnnmissiein's  rules  regareling  the 
Natiemal  Environmendal  Peilicy  Ae:t. 

0.  'Fhe!  Biireaii  .streingly  eneieiiirages 
e!iie:h  ap]ilie:imt  tei  coneiue:t  its  eiwn 
rese!iiri:h  prieir  to  Aue:tiein  05  in  eireler  tei 
eleteirmine  the  existeniie  eiijieneling 
aelministrative.  rulemaking,  eir  juelie:iiil 
]ireie;e!e!elings  that  might  aiieeit  its 
ele!e:isieins  reigareling  p<irtie:i]iatiein  in  the! 
ane:tiein. 

10.  'ilie  Biire!.!!!  streingly  eneieiurageis 
jiiirtie;ipant.s  in  Ane:tiein  05  tei  eiendinne 
siie:h  re!se!€ire:h  threiughend  the  ane:tiein. 
The!  elue  eliligene.e  e;ein.siele!ratieins 
mentieineel  in  the  Auction  91  Comment 
Public  Notice  eleie!.s  neit  ceini]iri.se!  iin 
e!xhan.stive!  list  eii  steps  that  shenilel  liei 
nnelertaken  prior  tei  ]iartie:ipating  in  this 
ane:tion.  As  iilwavs,  the  liurelen  is  ein  the 
pelt  end  ial  liieleler  to  determine  heiw  much 
re!.se!are:h  to  undertake,  elepending  upon 
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the  specific  facts  and  circmiistances 
related  to  its  interests. 

IV.  Hureau  Seeks  (iommenl  on  Auction 
Pro«:e(iures 

11.  The  (ioniinission  directed  tlie 
Oiireau,  under  didiigated  authoritv.  to 
•seek  coiniiKint  on  a  variety  of  auclion- 
si)ecifi{:  procedun^s  prior  to  tlu;  .start  of 
each  auction.  Therefore  the  Bureau 
.seeks  comment  on  the  following  issues 
relating  to  the  conduct  of  Auction  0,5. 

A.  Auction  Structure 

i.  Simultaneous  Multi])le-Round 
Auction  D(!.sign 

12.  'fhe  Bureau  projjo.ses  to  auction 
all  licenses  included  in  Auction  9.5 
using  the  Commission’s  standard 
simultaneous  multiple-round  auction 
format.  This  type  of  auction  offers  every 
license  for  bid  at  the  same  time  and 
f:on.sist.s  of  successive  bidding  rounds  in 
which  eligible  bidders  may  ])lace  bids 
on  individual  licenses.  Tv])ic:ally. 
bidding  remains  o])en  on  all  licen.ses 
until  bidding  stops  on  everv  license. 

The  Bureau  .s(!ek.s  comment  on  this 
|)ro])o.sal. 

ii.  Anonvmous  Bidding 

13.  In  several  i)rior  auctions  tlu; 
Commi.ssion  has  adopted  ])rocednres  to 
limit  th(!  disclosure  of  certain  bidder- 
specific  information  until  after  the 
auction,  (ionsistenl  with  that  i)ractice. 
the  Bureau  pro])oses  to  conduct  Auction 
95  using  certain  procedures  for  limited 
information  disclosure  or  anonymous 
bidding.  Specifically,  the  Bunmii 
propo.ses  to  withhold,  until  after  the 
close  of  bidding,  public  release  of  (1) 
bidders’  licen.se  selections  on  their 
short-form  applications  (FCCi  Form  175). 

(2)  the  amounts  of  bidders’  upfront 
payments  and  bidding  eligibility,  and 

(3)  information  that  may  reveal  the 
identities  of  bidders  ])lacing  bids  and 
taking  other  bidding-related  actions. 

14.  Under  these  proposed  limited 
information  procedures,  the  amount  of 
every  hid  placed  and  whether  a  bid  was 
withdrawn  would  he  disclosed  after  the 
clo.se  of  every  round,  hut  the  identities 
of  bidders  placing  specific  bids  or 
withdrawals  and  the  net  bid  amounts 
would  not  be  disclo.sed  until  after  the 
clo.se  of  the  auction. 

15.  Bidders  would  have  acc(!ss  to 
additional  information  about  their  own 
bids.  For  example,  bidders  would  he 
able  to  vi(nv  their  own  level  of 
eligibility,  Inifore  and  during  the 
auction,  through  tlu;  (iommission’s 
Integrat(!d  S])ectrum  Auction  System 
(ISAS  or  F(]C  Auction  System). 

l(i.  Moreover,  for  the  purpose  of 
complying  with  47  (iFR  1.21()5(c) 


prohibiting  certain  communications 
l)(!tw(!en  applicants  (fornunly  rcTerred  to 
as  the  anti-collusion  rule),  applicants 
would  be  made  avvan;  of  other 
applicants  with  which  they  will  not  bt! 
])ennitted  to  coopenate.  collaborate!,  or 
communicate,  including  discn.ssing 
bids,  bidding  strateigies.  or  po.st-anction 
mark(!t  structure.  .Spticifically,  the 
Burexm  would  nolifv  se])aratelv  each 
a])|)licant  in  Auction  95  whether 
ap])licant.s  with  short-form  applications 
to  participate  in  ])ending  auctions, 
including  but  not  limited  to  Aiulion  ‘)5, 
have  a])])lied  for  licen.ses  in  any  of  the 
same  or  overlapping  geograiduc  areas  as 
that  a])])licant. 

17.  After  the  close  of  bidding,  bidders’ 
license  selections,  upfront  payment 
amounts,  bidding  eligibility,  bids,  and 
other  bidding-related  actions  would  b(! 
made  publicly  available. 

13.  The  Bureau  seeks  comments  on  its 
])ro])o.sal  to  im])lement  anonymous 
l)idding  in  Auction  95.  The  Bureau  akso 
seeks  comment  on  alternatives  to  the 
ns(!  of  anonymous  bidding  ])roc:edm'(!.s 
for  Auction  95.  \Vh(!n  the  (Commission 
first  proi)osed  limit(!d  information 
disclosure  procedures,  it  did  so  in 
respon.se  to  analysis  sngge.sting  that 
under  certain  circumstances  the 
comp{!titiv(!ne.ss  and  (iconomic 
efficiency  of  a  simultaneous  multiple- 
round  auction  may  lu!  enhanced  if  such 
inlbrmation  is  withheld  until  aft(!r  th(! 
clo.s(!  of  the  auction.  The  Bureau 
encourages  |)artie.s  to  ])rovide 
information  about  the  benefits  and  costs 
of  com|)lying  with  limited  information 
l)rocedure.s  as  comj)ared  with  the 
lienefits  and  costs  of  alternative 
l)rocedure.s  that  would  ])rovid(!  for  the 
disclosure  of  more  information  on 
bidder  identities  and  interests  in  the 
auction.  If  conunenters  believe  that  the 
Bureau  should  not  adopt  procedures  to 
limit  the  disclosure  of  certain  bidder- 
specific  information  until  after  the 
auction,  they  should  explain  their 
r(!a.soning. 

iii.  Bidding  Rounds 

19.  Auction  95  will  consist  of 
secpiential  bidding  rounds.  The  initial 
bidding  .schedule  will  be  announced  in 
a  public  notice  to  be  released  at  least 
one  week  before  the  .start  of  the  auction. 

20.  The  (iommi.ssion  will  conduct 
Auction  95  over  the  Internet  using  the 
(Commission’s  Integrated  Spectrum 
Auction  Sy.stem  (ITXC  Auction  System). 
Bidders  will  also  have  the  option  of 
])lacing  bids  by  tel(!])hon(!  through  a 
dedicated  Auction  Bidder  Line.  The 
toll-free  telei)hone  lunnber  for  the 
Auction  Bidder  Line  will  be  i)rovided  to 
(|ualified  bidders  ])rior  to  the  start  of  the 
auction. 


21.  Tlu!  Bureau  propo.ses  to  retain  the 
discriition  to  change  the  bidding 
schedule  in  order  to  foster  an  auction 
pace  that  reasonably  balances  speed 
with  tlu!  bidders’  need  to  study  round 
results  and  adjust  their  bidding 
.strategies.  Under  this  |jroposal,  the 
Bunian  may  change  tlu!  amount  of  time 
for  bidding  rounds,  tlu!  amount  of  time 
between  rounds,  or  the  munlHir  of 
rounds  per  day.  de])(!nding  n|)on 
bidding  activity  and  other  factors.  The 
Buriiau  seeks  comment  on  this  jjropo.sal. 
(Comment(!rs  on  this  i.ssue  .should 
address  the  role  of  the  bidding  schedule 
in  managing  the  ])ace  of  the  auction, 
specifically  discussing  the  tradeoffs  in 
managing  auction  pace  by  bidding 
.schedule  changes,  by  changing  the 
activity  requirements  or  hid  amount 
parameters,  or  by  using  other  means. 

iv.  Stopping  Ride 

22.  The  Bureau  has  discretion  to 
establish  stopping  rules  before  or  during 
nuilti])le  round  auctions  in  order  to 
comi^lete  the  auction  within  a 
reasonable  time.  For  Auction  ‘)5,  the 
Bureau  [uopo.ses  to  emplov  a 
simultaneous  .sto])ping  ruli!  a})i)roach. 
which  means  all  licen.ses  remain 
available  for  bidding  until  bidding  stops 
on  every  license.  More  .s|)ecifically. 
bidding  will  close  on  all  licenses  after 
the  first  round  in  which  no  bidder 
submits  any  nmv  bids,  a|)])lies  a 
jiroactive  waiver,  or  withdraws  anv 
provisionally  winning  bids.  Thus, 
unless  the  Bureau  announces  alternative 
jirocedures.  the  simultaneous  .stopjiing 
rule  will  be  used  in  this  auction,  and 
bidding  will  remain  open  on  all  licenses 
until  bidding  .stops  on  every  licen.se. 
Cionseqnentlv.  it  is  not  possible  to 
determine  in  advance  how  long  the 
bidding  in  this  auction  will  last. 

23.  Further,  the  Bureau  proposes  to 
retain  the  discretion  to  exercise  any  of 
the  following  options  during  Auction 
95:  (a)  Use  a  modified  version  of  the 
simultaneous  stopping  rule  that  would 
clo.se  the  auction  for  all  licen.ses  after 
the  first  round  in  which  no  bidder 
ajiplies  a  waiver,  withdraws  a 
])rovisionally  winning  hid,  or  places  any 
new  bids  on  a  license  for  which  it  is  not 
the  ])rovi.sionally  winning  bidder.  Thus, 
absent  any  other  bidding  activity,  a 
bidder  placing  a  new  bid  on  a  licen.se 
for  which  it  is  the  provisionally  winning 
bidder  would  not  keej)  the  auction  open 
under  this  modified  stop])ing  rule;  (b) 
Use  a  modified  version  of  the 
simnltaneous  stopping  rule  that  would 
close  the  auction  for  all  licen.ses  after 
the  first  round  in  which  no  bidder 
applies  a  waiver,  withdraws  a 
provisionally  winning  bid,  or  jilaces  any 
new  bids  on  a  license  that  is  not  FXXl 
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hold.  Thus,  ahsoiil  any  other  hiddiiij* 
activity,  a  hiddor  placing  a  now  hid  on 
a  liconso  that  does  not  already  have  a 
provisionallv  winning  hid  (an  F(XMudd 
lic.en.se)  would  not  keej)  the  auction 
open  under  this  modified  stopping  rnle: 
(c)  Use  a  modified  version  ol  the 
simnltamH)us  stopjnng  rule  that 
combines  (a)  and  (h);  (d)  Dticlare  the 
auction  will  (;nd  altera  specified 
numher  ol  additional  rounds  (special 
stopping  rule).  11  the  Hureau  invokes 
this  special  stopping  rnle.  it  will  acc;ept 
bids  in  the  s])ecifi(;d  final  ronnd(s).  alter 
which  the  auction  will  close:  and  (e) 
Kiiep  the  auction  open  even  if  no  bidder 
places  any  new  bids,  applies  a  waiver, 
or  withdraws  any  provisionally  winning 
bids.  In  this  event,  the  effect  will  he  the 
same  as  if  a  bidder  had  applied  a 
waiver.  The  activity  rnle  will  ajjjily  as 
usual,  and  a  bidder  with  insufficient 
activity  will  either  lose  bidding 
eligibility  or  use  a  wai\  er. 

24.  The  Hureau  proposes  to  (i.xercise 
these  options  only  in  certain 
circumstances,  for  e.\am|)le.  where  the 
auction  is  proceeding  nnnsually  slowly 
or  (luickly,  theri!  is  minimal  overall 
bidding  activity,  or  it  appears  likely  that 
the  auction  will  not  close;  within  a 
reasonable  period  of  time  or  will  close 
prematurely.  H(;fore  exercising  the.se; 
options,  the  Hureau  is  likely  to  attempt 
to  change  the  pace  of  the  anction.  For 
example,  the;  Hure'au  may  adju.st  the 
pace  of  bidding  by  changing  the;  nnmher 
of  bidding  rounds  per  dav  and/or  the 
minimum  acceptable  bids,  'rhe;  Hureau 
propo.s(;s  to  r(;tain  tin;  di,scr(;tion  to 
exercise  any  of  th(;.se  o])tions  with  or 
without  prior  announcem(;nt  during  the 
auction,  'fhe  Hureau  seeks  conmnait  on 
these  proj)osals. 

V.  Information  Relating  to  Aui:tion 
I)i;lay.  Susjiension.  or  ('.ancellation 

2.5.  For  Aut:tion  95.  the  Hun;an 
|)roj)o.ses  that  it  may  delay.  susj)end.  or 
cancel  the  auction  in  the  event  of  a 
natural  disaster,  technical  ohstach;. 
administrative  or  weath(;r  necessitv. 
evid(;nce  of  an  auction  .seenritv  l)r(;ach 
or  unlawful  bidding  activity,  or  for  any 
other  reason  that  affects  the  fair  and 
efficient  conduct  of  comp(;titive 
bidding,  'fhe  Hureau  will  notify 
|)artici pants  of  any  such  delay, 
suspension  or  cancellation  by  ])uhlic 
notice  and/or  through  the  F(X;  Auction 
Sy.st(;nrs  annonncem(;nt  function.  If  the 
auction  is  d(;lav(;d  or  suspended,  the 
Hureau  mav.  in  its  sole  di.scretion.  elect 
to  resume  tin;  auction  starting  from  the 
h(;ginning  of  the  curn;nt  round  or  from 
.some  previous  round,  or  cancel  the 
auction  in  its  entirety.  Network 
interruption  may  cause  the  Hureaus  to 
delay  or  suspend  the  auction.  The 


Hur(;au  emi)hasize  that  it  will  (;xi;rcise 
this  authority  solely  at  its  discri;tion. 
and  not  as  a  substitute  for  situations  in 
which  l)idd(;rs  may  wish  to  apply  their 
activity  rule  waivers,  riu;  Hur(;au  seeks 
comment  on  this  propo.sal. 

B.  Auction  Procedures 

i.  ll|)front  Haynu;nts  and  Hidding 
liligihility 

2().  The  Hureau  has  d(;legiited 
authority  and  di.scretion  to  (h;termine  an 
appro])riat(;  u])front  pavnu;nt  for  each 
license  being  auction(;d.  taking  into 
account  such  factors  as  the  efficiency  of 
the  auction  proc(;ss  and  the  ])otential 
value  c)f  similar  licenses,  'fhe  upfront 
])ayment  is  a  refnndahle  deposit  made 
l)y  each  bidder  to  establish  eligibility  to 
bid  on  licens(;s.  lljdront  ])ayments  that 
are  relat(;d  to  tin;  s])(;cific  licenses  b(;ing 
auctioned  protect  against  frivolous  or 
insincere;  bidding  and  provide  the 
Commission  with  a  source  of  funds  from 
which  to  collect  pavments  owed  at  the; 
close  of  the  auctie)n.  For  Aiu;tion  95.  the 
])roi)os(;d  u])front  i)aym(;nts  an;  (;(]ual  to 
tin;  propo.sed  minimum  oi)e;ning  bids. 
The  Hur(;au  .s(;(;ks  comment  on  this 
j)ro])osal. 

27.  The  Hur(;au  furth(;r  pro])os(;s  that 
the;  amount  of  the  n])iront  paym(;nt 
submitted  by  a  bidder  will  d(;termine  its 
initial  bidding  (;ligibility  in  bidding 
units.  Tbe  Hun;au  pro])os(;s  to  assign 
each  license  a  sp(;cific  number  of 
bidding  units.  (;(pial  to  one;  bidding  unit 
l)er  dollar  of  the  upfront  j)aynu;nt  listed 
for  the  licen.sc;.  The  specific  bidding 
units  for  each  licen.se  an;  set  forth  in  the 
complete  list  of  licenses  available  for 
Auction  95.  available  as  seijarate 
Attachment  A  files  at  hit]):// 
wireless.  fcc.<^ov/ouctions/t)5/.  The 
number  of  bidding  units  for  a  given 
license  is  fixed  and  does  not  change 
during  the  auction  as  jirices  change.  A 
bidder  mav  ])lac(;  bids  on  multiple 
licenses.  ])rovided  that  the  total  numb(;r 
of  bidding  units  a.ssociated  with  tho.se 
licenses  does  not  exceed  its  current 
eligibility.  A  bidder  cannot  incn;ase  its 
eligibility  during  tbe  auction;  it  can  only 
maintain  its  eligibility  or  d(;crease  its 
eligibility.  Thus,  in  calculating  its 
u])front  payment  amount  and  h(;nce  its 
initial  bidding  eligibility,  an  a))))licant 
must  determine  tbe  maximum  numb(;r 
of  bidding  units  on  wbicb  it  mav  wish 
to  bid  (or  bold  provisionallv  winning 
bids)  in  any  single  round,  and  submit  an 
u])front  payment  amount  covering  that 
total  nnmb(;r  of  bidding  units.  The 
Hun;au  recpiests  comment  on  these 
proposals. 


ii.  Activity  Rule 

28.  In  order  to  ensnn;  that  the  anction 
clo.s(;s  within  a  rea.sonable  ])eriod  of 
time,  an  activity  rule  recpiires  bidders  to 
bid  actively  througbout  tbe  auction. 
ratb(;r  than  wait  until  late  in  the  auction 
before;  participating.  A  bid{h:r's  ae:tivity 
in  a  round  will  be;  tin;  sum  of  the 
bidding  units  associated  with  any 
licenses  n])on  which  it  places  bids 
during  the  curr(;nt  round  and  the 
bidding  units  a.ssociated  with  any 
lic(;nses  for  which  it  holds  provisionallv 
winning  bids  placed  in  previous  rounds, 
bidders  are  reciuir(;d  to  be  active  on  a 
specific  percentage  of  their  current 
bidding  eligibility  during  each  round  of 
the  auction.  Failure  to  maintain  the 
r(;(juisite  activity  level  will  r(;sult  in  the 
use  of  an  ac:tivity  rule  waiver,  if  any 
remain,  or  a  reduction  in  the  bidder’s 
eligibility,  possibly  curtailing  or 
eliminating  the  bidder’s  ability  to  ])lace 
additional  bids  in  the  auction. 

29.  'fhe  Hureau  pro])oses  to  divide  the 
auction  into  at  least  two  stages,  each 
characterized  by  a  differ(;nt  activity 
re(]uirement.  The  anction  will  start  in 
.Stage  One.  The  Hureau  pro])o.ses  to 
advance  the  auction  to  the  next  stage  by 
annoinuaanent  during  tin;  auction.  In 
{;xercising  this  disc:retion.  the  Hur(;au 
will  consider  a  variety  of  measures  of 
auction  activitv.  including  but  not 
limited  to  tin;  ])(;rcentage  of  licen.s(;s  (as 
mea.sur(;d  in  bidding  units)  on  which 
tb(;re  an;  new  bids,  the  number  of  n(;w 
bids,  and  tbe  increa.se  in  rev(;nue.  'fbe 
Hureau  se(;k.s  comment  on  these 
pro])o.sals. 

30.  The  Hnr(;au  ])ro])ose.s  the 
following  activity  r(;(]nirement.s,  while 
noting  again  that  tbe  Hnreau  retains  the 
disi:retion  to  change  stages  unilaterally 
by  announcement  during  the  auction: 
.Stage  (^ne:  In  each  round  of  the  first 
stage  of  the  auction,  a  bidder  desiring  to 
maintain  its  c:nrrent  bidding  eligibility 
is  re(|nired  to  be  active  on  licenses 
representing  at  lea.st  80  ])erc(;nt  of  its 
current  bidding  eligibility.  F’ailnre  to 
maintain  the  reejuired  activity  l(;vel  will 
r(;snlt  in  the  use  of  an  activitv  rule 
waiv{;r  or  a  r(;du(:tion  in  the  bidder’s 
bidding  (;ligibility  for  the  next  round  of 
bidding.  During  .Stage;  One,  a  bidder’s 
r(;duced  eligibility  fortlu;  next  round 
will  be;  calculat(;d  by  mnlti])lying  the 
bidder’s  curr(;nt  round  activity  by  five- 
fourths  (V.;).  Stage  Two:  In  each  round 
of  the;  second  stage,  a  bidder  desiring  to 
maintain  its  curr(;nt  bidding  (;ligibility 
is  r(;(iuired  to  be  active  on  95  percent  of 
its  current  bidding  eligibility.  Failure  to 
maintain  tbe  r(;(iuired  activity  love;!  will 
residt  in  the;  use  e)f  ;m  activity  rnle; 
waiver  e)r  a  re;due;tion  in  the  t)ieleler’s 
bidding  eligibility  for  tbe;  ne;xt  re)unel  of 
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bidding.  During  Stage;  Two,  a  bidder’s 
reduced  eligil)ility  for  the;  next  round 
will  be  calcnlaleel  by  multiplying  tin; 
bidder’s  (;nrr(;nt  round  activity  bv 
tw(;ntv-ninete(;nths  (“'’/m)- 

31.  'I’be  Bureau  recpiests  comment  on 
the.si;  activity  reepiirements.  tinder  this 
|)roposal,  the  Bureau  will  retain  the 
discr(;tion  to  change  the;  activity 
n;(|nirements  during  the  auction.  l’’or 
example,  tlu;  Bureau  could  decide;  te; 
cielel  an  aelelitie)nid  stage  with  ei  lnghe;r 
ae;tivity  re;eiinre;me;nt.  met  te;  transitieen  te; 
Stcige;  Twe)  if  it  he;lie;ve;s  the  auelieen  is 
pre)gre;.ssing  satisfaelorily  uneler  the; 

Stcige  One  aelivity  re;e]uire;me;nt.  eir  te; 
transition  te;  Stage  Twe;  with  em  aedivity 
re;(iuire;me;nt  that  is  highe;r  eir  lower  than 
the;  0.5  pe;re:ent  preipeiseel  herein.  If  the 
Bureau  e;xere;i.ses  this  eliscretiem,  it  will 
ale;rt  hidelers  by  announe:e;ment  in  the 
FOC  Auction  System. 

iii.  Aedivity  Rule  Waivers  anel  Re;elucing 
Eligibility 

32.  \Vhe;n  ei  hieleler’s  eligibility  in  the; 
eairrent  reiunel  is  he;le)w  the;  reeiuire;el 
minimnm  level,  it  may  preserve  its 
e:urre;nt  level  e)f  eligibility  threingh  an 
iiedivitv  rule;  waive;r.  An  eiedivitv  rule 
waiver  ajiplies  te;  an  entire;  reiimel  eif 
hieleling,  neit  te;  ei  partieailcir  liea;nse;. 
Aedivity  rule;  Wcnve;rs,  whie:h  earn  he; 
e;ithe;r  ])re)ciedive;  eir  autemiatie:.  tire; 
prineapiilly  a  me;e:htmism  fe)r  ei  hieleler  te; 
aveiiel  the;  leiss  eif  hieleling  e;ligihilily  in 
the;  e;vent  tlnit  exigent  eareannsttme:e;s 
j)re;ve;nt  it  frenn  hieleling  in  a  piirtieadar 
renmel. 

33.  ’Fhe  F(X]  Auediem  System  assumes 
that  a  hielele;r  that  eleies  imt  me;et  the; 
aedivity  re;epiireme;nt  weiidel  jneler  te;  use 
an  aedivity  rule  waiver  (if  available) 
rather  than  leise  hieleling  e;ligihilitv. 
'riierefore,  the;  system  will  automatically 
a])])!)'  a  waiver  at  the  enel  eif  any  hieleling 
remnel  in  which  a  hieleler’s  aedivity  level 
is  hele)w  the  minimum  required  unless 
(1)  the;  hieleler  has  no  aedivity  rule 
waivers  remaining:  or  (2)  the;  hieleler 
e)verriele;s  the;  automatie:  applie:atie)n  e)f  a 
waiver  by  re;elue;ing  eligibility,  the;re;hy 
me;e;ting  the;  activity  re;e]uire;ment.  If  a 
hieleler  has  ne;  waive;rs  remaining  iinei 
eloes  ne)t  satisfy  the;  re;epiire;el  ae:tivitv 
le;ve;l.  the;  hieleler’s  e:urre;nt  e;ligihilitv  will 
he;  ])e;rmane;ntly  re;elne;e;el.  pe)ssihly 
e:urtailing  eer  eliminating  tlu;  eihilitv  to 
])lae:e;  aelelitie)nal  hiels  in  the;  aue:tie)n. 

34.  A  hieleler  with  insuffie:ie;nt  aedivity 
nuiy  wish  te;  re;elue:e;  its  hieleling 
eligibility  nether  than  use  an  ae;tivity 
rule;  waivei'.  If  so.  the  hieleler  must 
iiffii'inatively  overi'iele  the;  automatie; 
waive;!'  me;e;li;mism  eluring  the;  hieleling 
leennel  by  using  the  i'e;elue;e;  eligibility 
fune:tie)n  in  the  FCXi  Aue:tiem  System.  In 
this  e:a.se.  the;  hielder’s  eligibility  is 
permanently  ie;elue;ed  to  being  it  into 


e:onepliane:e;  with  the  ae:tivity  reele. 
Re;eleie:i!ig  eligibility  is  an  iee'eeveee'sihle 
:ee:tie)!i;  e)!ie:e;  eligibility  has  he;e;ei 
e'e;ele!e:e;el,  a  hieleleer  will  neet  he;  jeereeeitteel 
te)  !'e;giei!i  its  leest  hielelieig  eligihilitv,  (;ve;!i 
if  the;  eeueeeel  has  neet  yet  e:le).se;el. 

35.  Ueiele;!'  the;  ])!'e)pe).se;el  .si!eeeiltc!!ee;e)e!s 
steejepieig  rule;,  a  hielele;r  eeuev  apply  een 
ae:tivity  reele;  weeiver  p!e)ae:tivelv  ees  a 
e!ee;cms  tee  ke;e])  the;  ieueitieeei  e)])e;ei  witleenet 
plaeiieeg  a  hiel.  If  a  hieleler  |)!'e)ae:tive;ly 
eej)plie;.s  ieei  iee:tivity  reele  weeiver  (eesieig 
the;  ajejely  waiver  feu!e:tie)!e  iei  the;  FOO 
Aue:tie)!i  Syste;eei)  elurieeg  a  hielelieig  eeuenel 
iee  whie;h  em  hiels  aee  ])lae:e;el  eir 
witheleawei,  the  ;nee:tie)ei  will  eeeeeiain 
eipeei  anel  the  hielelee’s  eligibility  will  he; 
])re;se;e  veel.  An  aeeteieeiatie:  waiver  applie;el 
by  the  FOC',  Aieedieiei  Systeeei  iei  a  eeuenel 
in  whie;h  the;re  are;  no  new  bids, 
witheleawals,  or  pre)ae:tive;  waivers  will 
eieit  keep  the;  aeeedieiei  ojieei.  A  hielele;r 
e:an!iot  eepply  a  jieeiaeitive  waiver  afte;r 
hieleling  iee  a  eeneeiel,  aeiel  ajijilvieig  a 
pre)ae:tive;  waiver  will  pre;e:liede;  it  freien 
plcee:i!ig  aeiy  hiels  iee  that  reiieeul. 

Applyieig  a  Wciive;r  is  ie'e’e;ve;e'sihle;;  e)ne:e; 
cl  pi'oae:tive;  waiver  is  siihinitteel.  it 
eiannot  he;  unsuhmitteel,  e;ve;n  if  the 
I'ounel  has  not  ve;t  cle).se;el. 

3().  Oeensistent  with  ie;ce;nt  FOO 
clued  ions,  the;  Bui'e;au  pi'e)])e)se;s  tluit  e;ae:h 
hieleler  in  Aue;tie)n  05  he;  pie)viele;el  with 
tliiee  ae:tivity  rule;  waiveis  thiit  may  he; 
use;el  at  the  hielele;r’.s  elise:i'e;tie)n  eluring 
the;  e:e)Uise;  eif  the;  iiueitiem.  'I’lie  Buie;an 
seeeks  e:e)nnne;nt  em  this  pi'e)])e)Scil. 

iv.  Re;.serve;  Frie;e  eir  Minimum  ()])ening 
Biels 

37.  The;  Oemnni.ssie)n  has  dire;e:te;el  the; 
Bui’e;cUi  tei  .seek  e:e)nnne;nt  em  the  use;  e)f 

a  minimum  oiiening  hiel  amount  anel/eu' 
i'e;se;rve  price  prieir  tei  the  .start  eif  each 
aue;tion. 

38.  Noi'inally,  a  reiserve  prie:e  is  an 
absolute;  minimum  ])rie;e;  heleiw  whie:h 
an  item  will  not  he  sold  in  a  given 
aue:tie)n.  A  minimum  eipening  hiel.  em 
the  either  hanel,  is  the  minimum  hiel 
prie:e;  .set  at  the;  he;ginning  eif  the  aue;tiem 
lieleiw  which  no  hiels  are;  ae;cepte;el.  It  is 
generally  useel  tee  ;ice:e;le;r;ite;  the 
e;e)mpe;titlve  hieleling  ju'oce.ss.  It  is 
])e)ssihle;  feu'  the;  minimum  opening  hiel 
and  the;  i'e;.se;i  ve;  prie;e;  tei  he;  the;  same 
amemnt. 

30.  'I’he;  Bure;au  pie)])e).se;.s  tee  e;.stahli.sh 
minimnm  eiiiening  hiel  amemnts  feir 
y\ue:tiem  05.  'rhe  Bui’e;au  he;lie;ve;.s  thiit  a 
minimum  ojiening  hiel  iuneuint,  whiedi 
has  he;e;n  use;el  in  either  aue;tiems.  is  an 
e;ffe;e:tive;  hieleling  teieil  feir  ae;e:e;le;i'citing 
the;  eieimpetitive  hieleling  |)i’e)e:e;.ss.  'I’he; 
Bni'i;au  eleie;.s  neit  iiieijieise  tei  establish 
sepcircite  i'e.se;i  ve  j)rie;e;.s  feir  the;  lie:e;nse;s 
tei  he;  eiffeieel  in  Aiictiem  05. 

40.  As  the  Bui'e;au  eliel  feir  the;  last 
auediem  of  paging  lie;e;n.ses.  Auediem  87. 


the;  Bure;au  propose;.s  tei  se;t  the;  minimum 
eiiiening  hiel  feir  e;ae:h  lie:ense  availahle;  in 
Aueitiem  05  at  .S5()().  'rhe;  Bui'e;au  .se;e;k.s 
e:e)mment  em  this  pieiiiei.sal. 

41.  If  e:e)nime;nte;rs  he;lie;ve;  that  the;.se; 
minimum  eipening  hiel  amenmts  will 
i'e;.sult  in  unseilel  lie:e;n.se;s,  aie  neit 
i'e;a.semahle;  amounts,  eirshemlel  inste;iiel 
eipei'cite  as  i'e;se;i've;  ]ii  ie;e;.s,  they  shemlel 
e;xplain  why  this  is  sei  cind  e:e)nnne;nt  em 
the;  elesiiahility  eif  cin  alternative 
appie)cie:h.  If  ie;epie;.sting  a  le)we;r 
minimum  eipening  hiel  amemnt  feir  a 
siie;e:ifie:  lie;e;nse;  eiffereel  in  this  aue;tie)n, 
a  e:e)nnnenter  shemlel  justify  the; 
i'eque;ste;el  amemnt  in  eletail.  The  Buie;aus 
asks  e:omnie;nters  tei  support  their  claims 
with  valuation  analyses  anel  sugge;.steel 
cimounts  eir  feirmulcis  feir  leserve  prie:e;s 
or  minimum  opening  bids.  In 
establishing  minimum  ojiening  hiel 
cimounts,  the;  Bureau  jiarticiilailv  si;e;ks 
comment  em  fae;te)rs  that  e:oulel 
reasonably  have;  an  inqiae:!  em  valuation 
eif  the;  s])e;e:trum  being  auediemeel. 
inchieling  levels  eif  ine:umhe;ne:v  within 
thei.se;  .s|)eedrum  hiinels.  the;  availability  eif 
teieihneileigy  to  jireiviele  .servie:e;.  the;  size 
eif  the;  ge;eigi'ci|)hie;  .se;rvie:e;  cne;ci.s,  i.s.sue;.s  eif 
inte;rfei'e;ne:e;  with  eitheir  sjieiedi'um  hcinels. 
:mel  any  either  lelevcint  fae:te)i's.  The; 
Bui'e;cUi  heis  neit  iitteinjiteel  tei  aeljiist 
minimum  eijiening  hiel  amenmts  feir 
lice;nse;s  haseiel  em  ])ie;e:i.se  le;ve;ls  eif 
ine:umhe;ne;y  within  |)aitie:ular 
ge;e)gi'ci|ihie:  aie;a.s,  anel  lues  insteiciel 
lii'Ojieiseel  leiw  minimum  eijiening  hiel 
amemnts  that  ai’e  inteneleel  tei  iefle;ed 
eivei'cill  ine:umhene;v  levels.  'I’he  Buieian 
seieks  e:e)nune;nt  em  this  aji|ii'oae;h.  em 
wheither  the;  jiuhlie;  inte;re;.st  weiulel  he; 
.se;rveel  by  having  nei  minimum  eijiening 
hiel  amount  eir  lei.serve  jirie.e. 

V.  Biel  Amemnts 

42.  'Fhe  Bureciu  jireijiei.ses  that,  in  eae;h 
leiunel,  an  eligible  hielde;r  will  he  able  tei 
l)lae:e;  a  hiel  on  a  given  liexmse  using  erne 
eir  more  ])ie;-ele;fineel  hiel  amounts.  Uneler 
this  jirojiosal.  the  FCXI  Auedion  eSystem 
interfaex;  will  li.st  the  ace:e;j)tahle  hiel 
amemnts  feir  eae;h  lie:e;nse.  'Fhe;  Bureciu 
jirojio.ses  to  e;ale:uhite;  hiel  ameiunts. 

cl.  Minimum  Ace.eejitahle;  Biels 

43.  'Fhe;  lu  st  eif  the;  ae;e:e;])tahle;  hiel 
iimenmts  is  e:alle;el  the;  minimum 
cie:ce;|)tahle;  hiel  amount.  'Fhe;  minimum 
ae;e:e;j)tahle;  hiel  iimemnt  feir  a  lie:e;n.se;  will 
he;  e;eiual  tei  its  minimum  eijieming  hiel 
amemnt  until  there;  is  a  jiieivisieiiicillv 
winning  hiel  feir  the;  lie;e;nse;.  After  tlieie; 
is  a  jiieivisiemallv  winning  hiel  feir  a 
lie:e;nse;.  the;  minimum  cie:e;e;|)tcihle;  hiel 
cimemnt  will  he;  ii  e;e;rtain  |)e;ie;e;ntage 
highe;r.  'I’liat  is,  the;  FXX’,  will  e:ale:ulate 
the;  minimum  ae:e:e;j)tahle  hiel  amount  by 
mnltijilying  the  jiiovisiemally  winning 
hiel  amemnt  times  eine  jiliis  the 
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inininuun  acceptable  bid  ])ercentage.  II'. 
for  example,  the  minimum  acceptablt; 
bid  percentage  is  10  percimt.  the 
minimum  acceptable  bid  amount  will 
»H|ual  (provisionally  winning  bid 
amount)  *  (1.10).  rounded.  In  the  case 
(jf  a  license  for  which  the  provisionally 
winning  bid  has  Ihumi  withdrawn,  the 
minimum  acceptabh;  bid  amount  will 
(Hpial  the  second  highest  bid  received 
for  the  license.  The  Huri'an  pro]K)ses  to 
n.se  a  minimnm  acceptabb*  bid 
pmcentage  of  10  ])ercent.  This  means 
that  the  minimnm  accejitable  bid 
amount  for  a  licen.se  will  be 
approximately  10  percent  greater  than 
the  provisionallv  winning  bid  amount 
for  the  license. 

1).  Additional  Bid  Amounts 

44.  The  FCC  will  calculate  any 
additional  bid  amounts  using  the 
minimnm  acceptable  bid  amount  and  a 
bid  increment  percentage,  which  iuhhI 
not  be  the  same  as  the  perccmtage  n.sed 
to  calculate  the  minimum  accej)tahle 
hid  amount.  The  first  additional 
acceptable  hid  amount  ecpials  tin; 
minimnm  acce|)tahl(;  hid  amount  times 
one  j)lns  tin;  hid  increment  pcacentage. 
ronnd(;d.  If.  for  exam|)le.  the  hid 
increment  ])ercentage  is  .5  j)ercent.  the 
calculation  is  (minimum  acceptable  hid 
amount)  *  (1  +  0.0.5).  rounded,  or 
(minimnm  acceptable  hid  amount)  * 

1.0.5.  romuled:  tin;  second  additional 
acceptable  hid  amount  e(|nals  the 
minimnm  acceptahU;  hid  amount  times 
one  plus  two  times  tin;  hid  increment 
p(!rcentag(!.  roniuhul.  {)r  (minimnm 
acceptable  hid  amount)  *  1.10.  roniuhul; 
etc.  The  Bureau  will  round  the  results 
using  the  (Commission's  standard 
rounding  jirocednres  for  auctions.  The 
Bureau  jiropo.ses  to  use  a  hid  increment 
jxircentage  of  5  jiercent. 

45.  For  Auction  ‘t5  the  Bureau 
jiroposes  to  start  with  eight  additional 
hid  amounts  (for  a  total  of  nine  hid 
amounts).  The  Bureau  seeks  comment 
on  this  jiroposal.  If  comnumtiirs  believe 
the  Bureau  should  start  with  fewer  or  no 
additional  hid  amounts,  thev  should 
address  the  issue  of  additional  hid 
amounts  in  light  of  particular 
circumstances  of  Auction  95.  including 
the  nature  of  the  license  inventorv. 

c.  Bid  Amount  Changes 

49.  The  Bureau  retains  the  discretion 
to  change  the  minimnm  accejitahle  hid 
amounts,  the  minimnm  acceptable  hid 
jiercentage.  the  hid  increment 
|)(?rcentage,  and  the  nnmher  of 
acceptable  hid  amounts  if  the  Bureau 
didermines  that  circumstances  so 
dictate.  Further,  the  Bureau  retains  the 
discretion  to  do  so  on  a  license-hy- 
license  basis.  The  Bureau  also  retains 


the  di.scretion  to  limit  (a)  the  amount  by 
which  a  minimum  acceptable  hid  for  a 
license  may  increa.se  compared  with  the 
corresponding  jirovisionally  winning 
hid.  and  (h)  the  amount  by  which  an 
additional  hid  amount  may  incnui.se 
compared  with  the  immediately 
jireceding  acceptable  hid  amount.  For 
example,  the  Bureau  could  set  a  .SlO.ODO 
limit  on  increases  in  minimnm 
acce])tahle  hid  amounts  over 
provisionally  winning  bids.  Thns.  if 
calculating  a  minimnm  acceptable  hid 
using  the  minimum  acceptable  hid 
|)ercentage  results  in  a  minimnm 
acceptable  hid  amount  that  is  .S12. ()()() 
higher  than  the  jirovisionally  winning 
hid  on  a  license,  the  minimum 
acce])tahle  hid  amount  would  in.stead  he 
capped  at  .SlO.OOO  above  the 
provisionally  winning  hid.  The  Bureau 
seeks  comment  on  the  circumstances 
uniler  which  the  Bureau  shoidd  em])loy 
such  a  limit,  factors  it  should  consider 
when  det(!rmining  the  dollar  amount  of 
the  limit,  and  the  tradeoffs  in  setting 
such  a  limit  or  changing  othi!r 
])arameter.s.  such  as  changing  the 
minimum  acce])tahle  hid  percentage,  the 
hid  increment  percentage,  or  the 
numher  of  acce])tahle  hid  amounts.  If 
the  Bureau  (!xerci.s(!s  this  discretion,  it 
will  akfit  bidders  by  announcement  in 
the  F(X’.  Auction  .System  during  the 
auction. 

47.  rhe  Biinsiu  seeks  comment  on 
these  ))roi)o.sals.  (iommenters  niav  wish 
to  addre.ss  thi;  role  of  tin;  minimum 
accejjtahle  bids  and  tin;  numher  of 
acceptable  hid  amounts  in  managing  the 
j)ace  of  the  auction  and  the  tradeoffs  in 
managing  auction  ])ace  by  changing  the 
bidding  .schedule,  activity  nupiirements. 
or  hid  amounts,  or  hv  using  other 
means. 

vi.  Provisionally  Winning  Bids 

48.  Provisionally  winning  bids  are 
bids  that  woidd  become  final  winning 
bids  if  the  auction  were  to  close  in  that 
given  round.  At  the  end  of  a  bidding 
round,  the  FCX]  Auction  .System 
(hitermines  a  provisionallv  winning  hid 
for  each  liccmse  based  on  the  highest  hid 
amount  receiviul.  If  identical  high  hid 
amounts  are  snhmittcul  on  a  lic(;ns(!  in 
any  givrm  rouiul  (i.e.,  ticul  bids),  the  F(X] 
Auction  .Sy.st(!m  will  use  a  random 
nnmher  generator  to  select  a  single 
provisionally  winning  hid  from  among 
the  tied  bids.  (The  Auction  .Svstem 
a.ssigns  a  random  numher  to  each  hid 
when  the  hid  is  entenul.  The  tied  hid 
with  the  highest  random  numher  wins 
the  tiebreaker.)  The  remaining  bidders, 
as  w(!ll  as  th(!  provisionally  winning 
bidder,  can  submit  higher  bids  in 
suhsecinent  rounds.  Howcwer.  if  the 
auction  were  to  end  with  no  other  bids 


hiMiig  placed,  the  winning  bidder  would 
h{!  the  one  that  ))lac(;d  the  provisionally 
winning  hid.  If  the  license  receiv(!s  any 
bids  in  a  snh.secpKmt  round,  the 
provisionally  winning  hid  again  will  he 
d(!t(;rmined  by  the  highe.st  hid  amount 
r(!C(!ived  for  the  license. 

49.  A  provisionally  winning  hid  will 
nmiain  the  i)rovisionallv  winning  hid 
until  there  is  a  higher  hid  on  the  license 
at  the  clos(!  of  a  suhsiKiuent  rouiul, 
unless  the  provisionally  winning  hid  is 
withdrawn.  The  Bureau  reminds 
bidders  that  ])n)vi.sionally  winning  bids 
count  toward  activity  for  pur])oses  of 
the  activity  rule. 

vii.  Bid  Renuwal 

50.  For  Auction  95,  the  Bureau 
])roi)oses  the  following  hid  removal 
])rocedures.  Before  the  close  of  a 
liidding  round,  a  bidder  has  the  option 
of  removing  any  hid  phu;ed  in  that 
round.  By  removing  a  selected  hid  in  the 
FCX;  Auction  .System,  a  bidder  may 
effectively  undo  any  hid  placed  within 
that  round.  In  contrast  to  the  hid 
withdrawal  provisions,  a  bidder 
removing  a  hid  ])laced  in  the  .same 
round  is  not  subject  to  a  withdrawal 
payment.  Once  a  round  closes,  a  bidder 
may  no  longer  remove  a  hid.  The  Bureau 
.seeks  comment  on  this  hid  removal 
pro|)o.sal. 

viii.  Bid  Withdrawal 

51.  The  Bureau  .seeks  comment  on  the 
following  hid  withdrawal  procedures  for 
Auction  95.  When  permitted  in  an 
auction,  hid  withdrawals  jirovide  a 
bidder  with  the  option  of  withdrawing 
bids  ])laced  in  jirior  rounds  that  have 
become  })rovisionally  winning  bids.  A 
bidder  may  withdraw  its  provisionally 
winning  bids  using  the  withdraw  bids 
function  in  the  F(X  Auction  .System.  A 
bidder  that  withdraws  its  ])rovi.sionallv 
winning  hid(s).  if  jjermitted.  is  subject 
to  the  hid  withdrawal  ]javmenl 
provisions  of  the  (ionnnission  rules. 

52.  The  Bureau  has  cliscretion  in 
managing  the  auction  to  limit  the 
numher  of  withdrawals  to  jjrevcmt  anv 
bidding  abuses.  The  (Commission  has 
stated  that  the  Bureau  should  exercise 
its  iliscndion,  consider  limiting  the 
nnmher  of  rounds  in  which  bidders  may 
withdraw  bids,  ami  ))revent  bidders 
from  bidding  on  a  |)articnlar  market  if 
the  Bureau  finds  that  a  bidder  is  abusing 
tlu!  (Commission's  hid  withdrawal 
])roc(!dnre.s. 

53.  For  Auction  95.  the  Bureau 
|)ro|)o.ses  to  limit  each  hidd(!r  to 
withdrawing  ])rovi.sionally  winning  bids 
in  only  one  round  during  the  course  of 
the  auction.  To  permit  a  bidder  to 
withdraw  bids  in  more  than  oiu;  round 
may  encourage  insincere  bidding  or  the 
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use  1)1'  withdrawals  for  anti-(:onij)etitive 
purposes,  t  he  round  in  which 
withdrawals  mav  he  used  will  he  at  the 
bidder's  di.scretiou,  and  there  is  no  limit 
on  the  nnmher  of  provisionally  winning 
bids  that  may  he  withdrawn  during  that 
round.  Withdrawals  must  he  in 
accordanc;e  with  the  (Commission’s 
rules,  including  the  hid  withdrawal 
payment  provisions  s])ecified  in  47  (CFR 
1.2104(g).  The  Bureau  seeks  comment 
on  the.se  hid  withdrawal  procedures.  If 
commenters  believe  that  each  bidder 
should  he  allowed  to  withdraw 
provisionally  winning  bids  in  more  than 
one  round  during  the  course  of  the 
auction,  they  should  .state  how  many 
hid  withdrawal  rounds  they  seek  and 
explain  what  s])ecific  factors  lead  them 
to  that  conclusion.  If  commenters 
believe  that  bidders  in  this  auction 
should  not  he  i)ermitted  to  withdraw 
any  bids,  they  should  discuss  their 
rea.soning  for  this  suggestion. 

(/.  Post-Auction  Payments 

i.  Interim  Withdrawal  Payment 
Percentage 

.54.  The  Bureau  seeks  comment  on  the 
apj)ropriate  percentage  of  a  withdrawn 
hid  that  should  he  asse.ssed  as  an 
interim  withdrawal  payment  in  the 
event  that  a  final  withdrawal  payment 
cannot  he  determined  at  the  close  of  the 
auction.  In  general,  the  (Commission’s 
rules  provide  that  a  bidder  that 
withdraws  a  hid  during  an  auction  is 
subject  to  a  withdrawal  payment  ecpial 
to  the  difference  between  the  amount  of 
the  withdrawn  hid  and  the  amount  of 
the  winning  hid  in  the  same  or 
suhsecpient  auction(s).  If  a  hid  is 
withdrawn  and  no  suh.secpient  higher 
hid  is  ])laced  and/or  the  licen.se  is  not 
won  in  the  .same  auction,  the  final 
withdrawal  payment  cannot  he 
calculateil  until  after  the  close  of  a 
subsequent  auction  in  which  a  higher 
hid  for  the  licen.se  (or  the  eqidvalent  to 
the  licen.se]  is  placed  or  the  licen.se  is 
won.  When  that  final  payment  cannot 
yet  he  calculated,  the  bidder  responsible 
for  the  withdrawn  bid  is  asse.ssed  an 
interim  hid  withdrawal  payment,  which 
will  he  a])plied  toward  any  final  hid 
withdrawal  payment  that  is  ultimately 
asse.ssed.  47  CFR  1.21()4(g)(l)  reepnres 
that  the  percentage  of  the  withdrawn 
hid  to  he  as.sessed  as  an  interim  hid 
withdrawal  ])ayment  he  between  three 
|)ercent  and  twenty  percent  and  that  it 
he  set  in  advance  of  the  auction. 

5.5.  The  (Commission  has  determined 
that  the  level  of  the  interim  withdrawal 
|)ayment  in  a  ])articular  auction  will  be 
based  on  the  nature  of  the  service  and 
the  inventory  of  the  licenses  being 
offered.  The  (Commission  has  noted  that 


it  may  im])o.se  a  higher  interim 
withdrawal  payment  percentage  to  deter 
the  anti-competitive  n.se  of  withdrawals 
when,  for  example,  bidders  likely  will 
not  need  to  aggregate  the  licenses  being 
offered  in  the  auction,  such  as  when  few 
licenses  are  offered  that  are  on  adjacent 
irecpiencies  or  in  adjacent  areas,  or 
when  there  are  few  synergies  to  he 
captured  by  combining  licenses.  With 
resj)ect  to  the  licen.ses  being  offered  in 
Auction  t)5,  the  service  rules  permit  a 
variety  of  fixed,  mobile,  and  ])aging 
services,  though  the  opportunities  for 
combining  licenses  on  adjacent 
fretjuencies  or  in  adjacent  areas  are 
more  limited  than  has  been  the  case  in 
previous  auctions  of  paging  licenses. 
Balancing  the  j)otential  need  for  bitlders 
to  use  withdrawals  to  avoid  winning 
incomj)lete  combinations  of  licen.ses 
with  the  Bureau’s  interest  in  deterring 
undesirable  strategic  use  of 
withdrawals,  the  Bureau  propo.ses  a 
])(!rcentage  below  the  maximum  twenty 
percent  permitted  under  the  current 
rules  hut  above  the  three  percent 
previously  ])rovided  by  the 
Commission’s  rules,  .Specifically,  the 
Bureau  i)roj)o.ses  to  establish  an  interim 
hid  withdrawal  payment  often  percent 
of  the  withdrawn  bid  for  this  amition. 
The  Bureau  seeks  comment  on  this 
pro|)osal. 

ii.  Additional  Default  Bayment 
Percentage 

5().  Any  winning  bidder  that  defanlts 
or  is  disciualified  after  the  close  of  an 
auction  (i.e,,  fails  to  remit  the  reepured 
down  ])ayment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
and  timely  final  payment,  or  is 
otherwise  disqualified)  is  liable  fora 
default  payment  under  47  (iFR 
1.2104(g)(2).  This  ])ayment  consists  of  a 
deficiency  payment,  equal  to  the 
difference  between  the  amount  of  the 
Auction  05  bidder’s  winning  hid  and 
the  amount  of  the  winning  bid  the  next 
time  a  licen.se  c:overing  the  same 
spectrum  is  won  in  an  auction,  plus  an 
additional  ])ayment  ecjual  to  a 
|)ercentage  of  the  defaulter’s  hid  or  of 
the  suh.sequent  winning  bill,  whichever 
is  le.ss, 

57.  The  Commi.ssion’s  rules  ])rovide 
that,  in  advance  of  each  auction,  it  will 
establish  a  percentage  between  three 
percent  and  twenty  percent  of  the 
a])plical)le  hid  to  he  asses.sed  as  an 
additional  default  ])ayment.  As  the 
Commission  has  indicated,  the  level  of 
this  additional  jiavment  in  each  auction 
will  he  based  on  the  nature  of  the 
service  and  the  licen.ses  being  offered. 

58.  For  Auction  5)5,  the  Bureau 
proposes  to  establish  an  additional 


default  payment  often  percent.  Defaults 
weaken  the  integrity  of  the  auction 
process  and  may  impede  the 
deployment  of  service  to  the  iiublic.  and 
an  additional  ten  percent  default 
payment  will  he  more  effective  in 
deterring  defaults  than  the  three  percent 
used  in  some  earlier  auctions.  At  the 
.same  time,  the  Bureau  does  not  believe 
the  detrimental  effects  of  any  defaidts  in 
Auction  85  are  likelv  to  be  unusually 
great.  The  Bureau  .seeks  comment  on 
this  inoposal. 

V.  Ex  Parte  Rules 

5t).  This  ])roceeding  has  been 
designated  as  a  permit-but-disclo.se 
})roceeding  in  accordance  with  the 
Commi.ssion’s  e.v  parte  rules.  Persons 
making  oral  e.\  parte  presentations  are 
reminded  that  memoranda  summarizing 
the  presentations  mu.st  contain 
summaries  of  the  substance  of  the 
pre.sentations  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  arguments  presented  is  generally 
reiiuired.  Other  ])rovi,sion.s  pertaining  to 
oral  and  written  ex  parte  ])re.sentation.s 
in  i)ermit-hut-disclo.se  proceedings  are 
set  forth  in  47  (iFR  1.12()()(h). 
l''e(l(!ral  (lomimiiiiciitions  (Commission. 

(iarv  I).  Midiaels. 

Deputy  Chief.  Auctions  and  Speelrnin  Access 
Division.  Wi'li. 

|1  K  Ddc.  l-'iliMl  «:4.S  ami 

BILLING  CODE  6712-01-P 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  to  All  Interested  Parties  of  the 
Termination  of  the  Receiverships  of 
10016  Main  Street  Bank,  Northville,  Ml 

Notice  is  hereby  given  that  the  Federal 
Deposit  Insurance  (ior])oration  ("FDIC”) 
as  Receiver  for  Main  .Street  Bank. 
Northville.  Michigan  (“the  Receiver”) 
intends  to  terminate  its  receivership  for 
.said  institution.  The  FDIC  was 
ap])ointed  receiver  of  Main  .Street  Bank 
on  October  10,  2008.  The  liiiuidation  of 
the  receivership  assets  has  been 
completed.  To  the  extent  permitted  hv 
available  funds  and  in  accordance  with 
law,  the  Receiver  will  he  making  a  final 
dividend  j)ayment  to  proven  creditors. 

Based  u])on  the  foregoing,  the 
Receiver  has  determined  that  the 
continued  exi.stence  of  the  receivership 
will  .serve  no  usefnl  pur])ose. 
(Conseiiuently,  notice  is  given  that  the 
receivership  shall  he  terminated,  to  he 
effective  no  sooner  than  thirty  days  after 
the  date  of  this  Notice.  If  any  person 
wishes  to  comment  concerning  the 


T 
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termination  of  the  reeeivershij),  such 
comment  must  he  made  in  writing  and 
.sent  witliin  thirtv  days  of  tlie  date  of 
tliis  Nt)tice  to;  Federal  Deposit 
Insurance  (Corporation.  Division  of 
Resolutions  and  Receiversliips. 
Attention:  Receivership  Oversight 
Department  32.1.  1801  Ih  van  Street, 
Dallas.  TX  7.5201. 

No  comments  concerning  the 
termination  of  this  njceivm'ship  will  ht; 
considered  which  are  not  sent  within 
this  time  frame. 

Dalwl  al  Wasliiiiglon.  IKi.  lliis  12tli  day  ol 
l’(!l)niarv.  2013. 

Muleral  IDciposil  liisuranct?  Dorjjoration. 
Koliert  IC.  Feldman. 

Hx(u: iitivu  Sacrolarv. 

|I-K  Doc.  Filed  2-14-i:i:  anil 

BILLING  CODE  6714-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  a  Bank  or 
Bank  Holding  Company 

The  notificants  listed  below  have 
applied  under  the  (ihange  in  Bank 
Oontrol  Act  (12  U.S.C.  181 7(j))  and 
tj  225.41  of  the  Board’s  Regulation  Y  (12 
C-FR  225.41)  to  acipure  shares  of  a  hank 
or  hank  holding  company.  The  factors 
that  are  considcired  in  acting  on  the 
notices  are  set  forth  in  paragraph  7  of 
the  Act  (12  U.S.C.  1817(j)(7)). 

rh(!  notices  are  available  for 
immediate  inspection  at  the  Federal 
Re.serve  Bank  indicated.  The  notices 
also  will  he  available  for  inspection  at 
the  offices  of  the  Board  of  Covernors. 
Interestiid  persons  may  exjiress  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  (Governors.  (Comments 
must  he  rec:eived  not  later  than  March 
5.  2013. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Yvonne  .Sjiarks.  (iommimity 
Development  Officer)  B.O.  Box  442.  .St. 
Louis.  Missouri  ()31(i()-2()34: 

1.  Mcirian  U.  A/e/mn.  Si.  Louis, 
Missouri,  us  succussor  truslaa  of  thu 
joliu  Chusu  Knight  Trust  dated  I2/2()/()1, 
and  the  Savanindi  Merrill  Knight  'Trust 
dated  12/13/05,  hath  in  'ThoiupsonviUe. 
Illinois:  the  Mark  It'.  Knight  Exempt 
'Trust  dated  12/1 1/05.  St.  U)uis. 
Missouri:  The  EDK  201 1  Eamily  Trust 
Dated  5/20/201 1.  and  The  EDK  Trust 
dated  2/10/05.hoth  in  Eldorado.  Illinois: 
The  2010  John  K.  ITuellage  Eamily  Trust 
dated  12/22/10.  St.  Louis,  Missouri:  and 
the  ICK  2012  (lift  'Trust  dated  12/17/12, 
Thompsonviiie,  Illinois:  to  retain  voting 
shares  of  Banterra  (iorp.,  Eldorado. 
Illinois,  and  therehv  indirectlv  retain 


voting  shariis  of  Banterra  Bank,  Marion. 
Illinois. 

Board  ol  (lovoniors  of  llu;  Fiuliaal  Rclsoi  vo 
.System.  I''el)niary  12.  2013. 

Margaret  MeCAoskey  Sliaiiks. 

I)ci)iitv  S(u:rel(ir\'  of  the  Hoard. 

|1K  Dm;.  2()i:i-():t.'')li4  Filcsl  2-14-13:  K:4.'‘)  am| 
BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

'I’he  i:ompanies  listed  in  this  notice 
have  applied  to  the  Bo.ird  for  <i])])rovcil. 
])ursuant  to  the  Bank  Molding  Companv 
Act  of  lB5(i  (12  U.S.C.  1841  et  seq.) 

(BMC  Act).  Regulation  Y  (12  CFR  part 
225),  and  all  other  ajiplicahle  statutes 
and  regulations  to  become  a  hank 
holding  company  aud/or  to  actiuire  the 
cLsstits  or  the  ownershi])  of,  control  of.  or 
the  ])ower  to  vote  shariis  of  a  hank  or 
hank  holding  company  and  all  of  the 
hanks  and  nonhanking  companies 
owned  by  the  hank  holding  com])any. 
including  the  com])anie.s  listed  below. 

'I’he  applications  listed  hedow,  as  well 
as  other  ndatcid  filings  nupiirml  by  the 
Board,  are  available  for  immediate! 
ins]H!ction  at  tlu!  Feideral  Re.serve  Bank 
indicateid.  The  ap|)lications  will  also  he 
availahUi  for  insiKiction  at  the  offices  of 
the  Board  of  Covernors.  Intiirested 
])ersons  may  expre.ss  their  views  in 
writing  on  tlu!  standards  ennmerated  in 
the  BMC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  accpiisition  of 
a  nonhanking  coinjeanv,  the  r(!view  also 
incliuUis  whether  the  accpiisition  of  the 
nonhanking  companv  complies  with,  the 
standarels  in  .section  4  of  the  BHCi  Act 
(12  U.S.C.  1843).  Unlessotherwi.se 
noted,  nonhanking  activities  will  he 
conducted  throughout  the  United  .States. 

Unless  otherwi.se  noted,  comments 
regarding  each  of  these  applications 
must  1)(!  receiived  at  the  Reiserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Covernors  not  later  than  March  15. 

201 3. 

A.  Federal  Re.serve  Bank  of  Dallas  (E. 
Ann  Worthy,  Vice  President)  2200 
North  Pearl  .StnuU,  Dallas,  Texas  75201- 
2272: 

1.  Third  (ioast  Baneshares,  Inc., 
Hinnhh!,  Texas;  to  h(!come  a  hank 
holding  company  by  acepiiring  100 
perc(!nt  of  the  voting  shares  ol  'I'liird 
Coa.st  Bank.  S.SB,  Ihimhle!,  Texas. 

Board  ol  (lovciinors  oftlu!  Fediiral  K(!S(!i  v(i 
.System.  Fehniary  12.  2013. 

Margarel  McCliiskny  Shanks, 

Deputy  Secretary  of  the  Hoard. 

|FK  Doc.  2(n:i-()3r.(ili  Filed  2-14-13;  «;4.'i  ami 
BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in  or 
To  Acquire  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  companies  li.stiul  in  this  notice 
havi!  giy(!n  notice  under  .section  4  of  the 
Bank  Holding  Ciompany  Act  (12  U..S.C. 
1843)  (BHC;  Act)  and  Regulation  Y.  (12 
(if’R  part  225)  to  engage  de  novo,  or  to 
acipiire  or  control  voting  securities  or 
ass(!ts  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonhanking  at:tiyity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  (iFR  225.28)  or  that  the  Board  has 
determined  by  Crder  to  he  closely 
related  to  hanking  and  permi.ssihle  for 
hank  holding  companies.  Unless 
otherwi.se  noted,  these  activities  will  he 
conducted  thronghont  the  United  .States. 

Each  notice  is  available  for  ins|)ection 
at  the  Federal  Reservi!  Bank  indii:ated. 
The  notice  also  will  he  available  for 
ins])(!ction  at  the  offic(!S  of  the  Board  of 
Uovernors.  Interested  ])er.son.s  may 
expr(!ss  their  views  in  writing  on  the 
(pi(!.stion  whethi!!' the  proposal  com|die.s 
with  the  standards  of  .section  4  of  the 
BMC  Act. 

Unless  otherwise  noted,  c:omment.s 
r(!garding  the  aiiplications  must  he 
received  at  the  Reserve  Bank  indicattul 
or  llu!  offices  of  the  Board  of  (Governors 
not  later  than  March  5.  2013. 

A.  Federal  Reserve  Bank  of  .San 
Francisco  (Kenneth  Binning,  Vice 
President.  Apjdications  and 
Enforcement)  101  Market  .Street,  .San 
Francisco,  (kdifornia  94105-1579: 

1.  Pacific  Mercantile  Bancorp.  Uosta 
Me.sa,  (ialifornia:  Uarpenter  Fund 
Manager  CP.  EEC;  Carpenter  Fund 
Management,  LLC;  Carpiinter 
(iommnnity  Bancfnnd,  L.P.;  (ku’])enter 
Community  Bancfnnd-CA,  L.P.; 
Carpenter  Bank  Partners,  Inc.;  and 
CCITV,  Inc.,  all  in  Irvine,  California, 
through  their  subsidiary.  Pacific 
Mercantili!  Bancorp,  PM  Asset 
Management.  Inc.,  (iosta  Me.sa 
California,  to  engage  in  extending  criidit 
and  servicing  loans,  jnirsnant  to  section 
225.28  (h)(1). 

Board  of  (lovtii  iiors  ofllii!  Fcidoral  Riisorvc! 
.Sysl(!m.  Fehniary  12.  2013. 

Margaret  MefAoskey  Slianks, 

Depalv  Secretary  of  the  Hoard. 

|FK  Doc.  2()i:i-03.S(i,S  Filed  2-14-13;  }i:4,S  ami 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Sciction  7 A  ol  the  Clavtoii  Act,  1.5 
ll.S.t,.  18a,  as  added  l)y  Title  II  ol  the 
I  lart-Scott-Rodiiio  Antitrust 
lm])roveinents  Act  ol  l‘)7(),  r{!(|iiires 
pcasons  (;ontem])lating  certain  mergers 
or  acciuisitions  to  give  the  Ihuleral  Trade 


Commission  and  the  Assistant  Attorney 
Ceneral  advance  notice  and  to  wait 
d(!.signated  periods  before 
consummation  of  such  plans.  .Section 
7A(1))(2)  of  the  Act  j)ermits  the  agencies, 
in  individual  ca.ses,  to  terminate  this 
waiting  period  i)rior  to  its  expiration 
and  r(;(inires  that  notice  of  this  action  he 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination — on  the  dates 
indicated — of  the  waiting  period 


])rovided  hy  law  and  the  j)remerger 
notification  rules.  'I’he  li.sting  for  each 
transaction  includes  the  tran.saction 
number  and  the  parties  to  the 
transaction.  The  grants  were  made  by 
thc!  Fedcnal  Trade  Commi.ssion  and  the 
A.ssistant  Attorney  Ceneral  for  the 
Antitru.st  Division  of  the  Dcjpartment  of 
justice.  Neithc!!'  agency  intends  to  take 
any  action  with  rcispect  to  thcxse 
IHopo.sed  acciuisitions  during  the 
a])plic:al)le  waiting  period. 


Early  Terminations  Granted 
January  1,  2013  thru  January  31,  2013 


01/02/2013 


20130454  . 

20130455  . 

20130459  . 

20130462  . 

20130472  . 

G 

G 

G 

G 

G 

Gores  Capital  Partners  III,  L.P.;  Harris  Corporation;  Gores  Capital  Partners  III,  L.P. 

Charlesbank  Equity  Find  VII,  Limited  Partnership;  Francois  Pinault;  Charlesbank  Equity  Find  VII,  Limited  Partnership. 

C.  Park  Shaper;  Kinder  Morgan,  Inc.;  C.  Park  Shaper. 

Donate  Holding  SE;  Caribou  Coffee  Company,  Inc.;  Donate  Holding  SE. 

Gestion  Audem  Inc.;  PEER  1  Network  Enterprises,  Inc.;  Gestion  Audem  Inc. 

01/03/2013 

20130468  . 

20130474  . 

G 

G 

EOT  Infrastructure  II  Limited  Partnership;  Westway  Group  Inc.;  EOT  Infrastructure  II  Limited  Partnership. 

Sheridan  Production  Partners  ll-B,  L.P.;  SandRidge  Energy,  Inc.;  Sheridan  Production  Partners  ll-B,  L.P. 

01/04/2013 

20130479  . 

20130481  . 

G 

G 

The  Medicines  Company;  Bristol-Myers  Squibb  Company;  The  Medicines  Company. 

Temasek  Holdings  (Private)  Limited;  FTS  International,  Inc.;  Temasek  Holdings  (Private)  Limited. 

01/05/2013 

20121423  . 

S 

Wang  Jian;  Complete  Genomics,  Inc.;  Wang  Jian. 

01/07/2013 

20130413  . 

20130414  . 

20130460  . 

20130463  . 

20130464  . 

20130465  . 

20130466  . 

G 

G 

G 

G 

G 

G 

G 

priceline.com  Incorporated;  Kayak  Software  Corporation;  priceline.com  Incorporated. 

Elliott  Associates.  L.P.;  Compuware  Corporation;  Elliott  Associates,  L.P. 

Liberty  Spinco.  Inc.;  Barnes  &  Noble,  Inc.;  Liberty  Spinco,  Inc. 

Liberty  Spinco,  Inc.;  Live  Nation  Entertainment,  Inc.;  Liberty  Spinco,  Inc. 

Gregory  B.  Maffei;  Liberty  Spinco,  Inc.;  Gregory  B.  Maffei. 

Robert  R.  Bennett;  Liberty  Spinco,  Inc.;  Robert  R.  Bennett. 

John  C.  Malone;  Liberty  Spinco,  Inc.;  John  C.  Malone. 

01/08/2013 

20130477  . 

20130484  . 

20130486  . 

20130488  . 

G 

G 

G 

G 

The  Toronto-Dominion  Bank;  Epoch  Holding  Corporation;  The  Toronto-Dominion  Bank. 

Hewlett-Packard  Company;  Digital  Risk,  LLC;  Hewlett-Packard  Company. 

Trident  IV,  L.P.;  GWC  Co-Investment  Partners,  L.P.;  Trident  IV,  L.P. 

Sentara  Healthcare;  Halifax  Regional  Health  System,  Inc.;  Sentara  Healthcare. 

01/09/2013 


20121265  . 

20121339  . 

G 

G 

_ 1 

DigitalGlobe,  Inc.;  GeoEye,  Inc.;  DigitalGlobe,  Inc. 

Cerberus  Institutional  Partners,  L.P.;  DigitalGlobe,  Inc.;  Cerberus  Institutional  Partners,  L.P. 

01/11/2013 

20130492  . 

Y 

Spectra  Energy  Corp.;  Express  US  Holdings  LP;  Spectra  Energy  Corp. 

01/14/2013 


20130470 

20130473 

20130483 


G 

G 

G 


Trident  Private  Holdings  I,  LLC;  TNS,  Inc.;  Trident  Private  Holdings  I,  LLC. 

Oracle  Corporation;  Eloqua,  Inc.;  Oracle  Corporation. 

Clayton,  Dubilier  &  Rice  Fund  VIII,  L.P.;  Invacare  Corporation;  Clayton,  Dubilier  &  Rice  Fund  VIII,  L.P. 


01/17/2013 


20130461 


G 


W.R.  Berkley  Corporation;  Dermond  API  LLC;  W.R.  Berkley  Corporation. 
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Early  Terminations  Granted — Continued 

January  1,  2013  thru  January  31,  2013 

01/18/2013 

20130505  . 

G 

Seven  &  i  Holdings  Co.,  Ltd.;  Patrick  B.  O’Dell;  Seven  &  i  Holdings  Co.,  Ltd. 

01/22/2013 

20130490  . 

20130501  . 

20130509  . 

20130518  . 

G 

G 

G 

G 

Heraeus  Holding  GmbH;  Spectris  pic;  Heraeus  Holding  GmbH. 

Hormel  Foods  Corporation;  Unilever  N.V.;  Hormel  Foods  Corporation. 

Market  Corporation;  Alterra  Capital  Holdings  Limited;  Market  Corporation. 

The  Laclede  Group,  Inc.;  Energy  Transfer  Equity,  L.P.;  The  Laclede  Group,  Inc. 

01/24/2013 

20130506  . 

1  G 

1 _ 

The  Varde  Fund  X  (Master),  L.P.;  FirstCity  Financial  Corporation;  The  Varde  Fund  X  (Master),  L.P. 

01/25/2013 

20130519  . 

20130526  . 

G 

G 

Dakota  Holding  Corporation;  Duff  &  Phelps  Corporation;  Dakota  Holding  Corporation. 

Summit  Midstream  Partners,  LLC;  GSO  Capital  Opportunities  Fund  LP;  Summit  Midstream  Partners,  LLC. 

01/28/2013 

20130497  . 

20130498  . 

G 

G 

Mohawk  Industries,  Inc.;  Emanuela  Verlicchi,  do  Finceramica  S.p.;  Mohawk  Industries,  Inc. 

Mohawk  Industries,  Inc.;  Rosaria  Marazzi;  Mohawk  Industries,  Inc. 

01/29/2013 

20130513  . 

G 

Carl  C.  Icahn;  Transocean  Ltd.;  Carl  C.  Icahn. 

01/30/2013 

20130525  . 

20130539  . 

G 

G 

Alamos  Gold  Inc.;  Aurizon  Mines  Ltd.;  Alamos  Gold  Inc. 

Mitsubishi  Chemical  Holdings  Corporation;  Carlyle  Japan  Partners,  L.P.;  Mitsubishi  Chemical  Holdings  Corporation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renee  (Ihapman.  (Contact 
Representative,  or  'Fheresa  Kingsl)errv. 
b(!gal  Assistant,  Federal  Trade 
("omini.ssion,  Freimager  Notification 
Office.  Hiireau  Of  (;oini)etition.  Room 
11-303.  Washington.  DO  20580.  (202) 
32(i-3100. 

tly  Direction  of  tlie  (^oininission. 

Donald  S.  (Mark. 

S<r(T(‘lar\’. 

ITR  Doc.  2(n:<-l);)4.")8  Hied  2-14-13:  8:45  ami 
BILLING  CODE  6750-01 -M 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0246;  Docket  2012- 
0001  Sequence  15] 

General  Services  Administration 
Regulation;  Submission  for  0MB 
Review;  Packing  List  Clause 

agency:  Office  of  Acqni.sition  Policv. 
CSA. 

ACTION:  Notice  of  nupiest  for  an 
extension  of  a  information  collection 
rerjuirement  for  an  existing  OMIl 
clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act.  the 
Regulatory  Secretariat  will  he 


siihmitting  to  the  Office  of  Management 
and  Ihulget  (OMU)  a  recjiie.st  to  review 
and  approve  an  extension  of  a 
previously  approved  information 
collection  recpiirement  regarding  the 
])acking  li.st  clan.se.  A  notice  was 
pnhlished  in  the  Federal  Register  at  77 
FR  (j(i4(i(i.  on  November  5.  2012.  One 
respondent  submitted  comments. 
DATES:  Submit  comments  on  or  before: 
March  18.  2013. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
3090—0240,  Packing  List  Clause,  by  any 
of  the  following  methods: 

•  lin'^ulations.gov:  http:// 
\\iv\\’.r(;<>iiIations.;^ov. 

Submit  comments  via  the  Federal 
eRulemaking  jiortal  by  .searching  the 
OMH  control  number.  Select  the  link 
‘‘.Submit  a  Commeut”  that  corresponds 
with  “Information  Collection  3090- 
0240.  Packing  List  Cdaicse".  Follow  the 
instnic:tions  provided  at  the  “.Submit  a 
Comment”  screen.  Plea.se  include  vour 
name,  company  name  (if  any),  and 
“Information  Collection  3090-0240. 
Packing  List  Clause”  ou  your  attached 
documeut. 

•  /-u.y;  202-501-4007. 

•  Mail:  Ceueral  .Services 
Administratiou,  Regulatorv  .Secretariat 
(MVCIl),  1275  First  Street  NK., 
Washington,  DC  20417.  ATTN:  Hada 


Flowers/IC  3090-0240.  Packing  Li.st 
Clause. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
3090-0240.  Packing  List  (ilau.se,  in  all 
corre.s]K)ndence  related  to  this 
collection.  All  comments  rei;eived  will 
he  posted  without  change  to  http:// 
w'ww.rcgulaiions.gov,  including  any 
]ier.sonal  and/or  business  confidential 
information  provided. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Eble,  Procurement  Analy.st. 
(TSA  Policy  Integrity  Workforce,  liy 
telejihone  (215)  440-5823  or  via  email 
at  Deborah. chlt;@gsa. gov. 
SUPPLEMENTARY  INFORMATION: 

A. Purpose 

C.SAR  clause  552.21 1-77,  Packing 
Li.st.  reciuires  a  contractor  to  include  a 
packing  list  or  other  suitable  document 
that  verifies  jilacement  of  an  order  and 
identifies  the  items  shijijied.  In  addition 
to  information  contractors  would 
normallv  include  on  packing  lists,  the 
identification  of  cardholder  name, 
telejihone  numher  and  the  term  “Clredit 
(lard”  is  required. 

II.  Discussion  and  Aiudvsis 

One  respondent  submitted  c:omment.s 
on  the  extension  of  the  previously 
apiiroved  information  collection. 
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specifically  t|uesti()iiiiig  the 
government’s  calculation  of  the  public 
burden. 

(ioniiiKint:  The  res])on(lent 
coininented  that  the  extension  of  the 
information  collection  would  violate  the 
fnndamcmtal  purposes  of  the  Fapm  work 
Reduction  Act  because  of  the  burden  it 
puts  on  the  entity  submitting  the 
information  and  the?  agency  colhu.ting 
the  information.  The  res])ondent 
o])])os(!s  granting  the  extension  of  the 
information  collciction  rcxpurcmicmt. 

Hfisponsir.  In  accordance  with  the 
Paperwork  Act  (PRA),  agencicis  can 
rcxpiest  OMB  approval  of  an  existing 
information  collection.  The  PRA 
recpurtjs  that  agencitis  use  the  Federal 
Register  notice  and  comment  process  to 
extend  the  OMB’s  a])])roval  eveay  three 
years.  This  extension  to  a  ])reviously 
a])proved  information  collection 
pertains  to  the  provision  at  GSAR 
,5.52.211—77,  Packing  List,  which 
recjiurcis  contractors  to  include  a 
])acking  list  that  verifies  the  placemcmt 
of  the  order  and  identifies  the  items 
shi]Ji)ed,  a  normal  commercial  ])ractice 
In  addition  to  the  information 
contractors  would  normally  include  on 
])acking  lists,  the  government  rtuiuires 
identification  of  the  nanui  of  the 
government  credit  cardholder, 
telephone  nnnd)er  and  the  term  "Gredit 
Gard”  on  the  jjacking  list  in  su])])lv 
contracts. 

'I’he  puipose  of  the  information 
collection  is  to  facilitate  admini.stration 
of  government  credit  card  j)urcha.ses. 
Often  the  government  credit  cardholder 
is  (liffeixMit  from  the  consignee  iXKXiiving 
shipment  of  the  supplies.  Providing  the 
adclitional  information  ensures  the 
recipient  of  the  packing  list,  the 
consignee,  notifies  the  government 
credit  cardholder  that  the  shipment  has 
been  received.  Once  the  notification  of 
successful  shipment  has  been  received, 
the  cardholder  can  then  authorize 
l)ayment.  This  feedback  is  es.sential  for 
the  cardholder  to  reconcile  his/her 
monthly  statements.  This  is  esjjecially 
im])ortant  if  the  micro])un:hase 
threshold  is  rai.sed  to  support  a 
contingency  oj)eration  declaration 
under  FAR  suhpart  18.2.  Not  granting 
this  extension  would  increase  costs  to 
the  Government  during  the 
reconciliation  ])rocess  and  may  delay 
])ayments  to  contractors  for  shipments 
of  suj)|)lies  received. 

(j()iniiwnt:'Vhv,  respondent  challenged 
the  estimates  used  by  the  agency  to 
calcadate  the  public  burden,  .stating  that 
the  burden  was  insufficient  and 
inadecpiate  to  ndlect  the  actual  total 
burden.  S])ec:ifically,  the  re.s|K)ndent 
noted  that  it  was  unclear  as  to  how  the 
estimated  4,000  information  collection 


res])ondent.s  were  derived  and  the 
(!stimated  numher  of  packing  lists  in  a 
given  year.  Th(;ri;for(!,  the  res])ondent 
stated  the  agency  should  utilize  actual 
data  from  the  last  fi.scal  vear  or  an 
(!stimate  of  tin;  last  thriu;  to  five  fiscal 
years,  reassess  the  estimated  burden, 
and  r(!vis(!  it  u])ward.s  to  lu;  mon; 
accurate  as  was  done  in  FAR  (iase  2007— 
OOt).  The  r(;si)ondent  also  found  the 
“less  than  one  minute  per  ixisponse 
estimate"  to  he  unrealistically  low 
stating  till!  burden  reipiires  creating  the 
packing  list. 

[{(isponsa:  Serious  consideration  is 
given  during  the  open  comment  period 
to  all  comments  received  and 
adjustments  are  made  to  the  pajierwork 
burden  estimate  when  necessary,  'fhe 
burden  is  prepared  taking  into 
consideration  the  neces.sary  criteria  in 
OMB  guidance  for  estimating  the 
paperwork  burden  put  on  the  entity 
submitting  the  information. 
Gonsideration  is  given  to  an  entitv  in 
reviewing  the  instruction;  using 
technology  to  collect,  proce.ss  and 
disclose  information;  adjusting  existing 
practices  to  comply  with  reipiirements; 
siiarching  data  sources;  completing  and 
reviewing  the  res])onsi!  and  transmitting 
or  disclosing  information.  Fstimated 
burden  hours  only  include  those  actions 
that  exceed  those  a  com])anv  would  take 
in  the  normal  course  of  business. 

Gareful  consideration  went  into 
asse.ssing  the  burden  for  this  collection. 
Packing  li.sts  accom])anying  shiimients 
of  sup])lies  are  cu.stomarv  in  the  normal 
course  of  business,  including  the 
information  listed  in  paragraph  (a)  of 
clause  552.211—77.  The  public  burden  is 
limited  to  the  annotation  on  the  jiacking 
list  the  name  and  telejihone  numher  of 
the  government  credit  cardholder  and 
the  phra.se  “Gredit  (iard.” 

While  there  is  no  centralized  database 
for  the  collection  of  the  packing  lists  in 
a  fiscal  year,  the  agency  found  the 
respondent’s  suggestion  to  use  actual 
data  reasonable  to  calculate  the  j)nhlic 
burden,  'fhe  annual  reporting  burden 
was  revi.sed,  using  actual  data  from  the 
government-wide  Federal  Procurement 
Data  .Sy.stiim  (FPD.S)  for  Fi.scal  Year  (FY) 
2012.  Two  types  of  actions  were 
analyzed;  G.SA  actions  for  .supj)lie.s 
where  the  method  of  j)avment  was  made 
by  government  credit  card;  and.  non- 
(kSA  actions  for  supplies  where  both 
payment  was  by  a  governmiiiit  credit 
card  and  a  GSA  indefinite  delivery 
contract  for  sup])lies  was  referenced. 
Average  costs  were  diirived  in  order  for 
the  government  to  estimate  the  numher 
of  ]jacking  slips  per  order.  'I’hus,  an 
adjustment  is  made  to  the  annual 
rej)orling  burden  after  review  of  thi! 
methodology  for  com])uting  the  numher 


of  respondents  and  packing  lists  in  a 
given  year  and  the  e.stimated  hours  per 
res])on.se. 

The  governmiiiit  agreed  with  the 
respondent  that  the  time  per  response 
did  not  allow  for  review  and 
transmi.ssion  of  the  government  credit 
cardholder’s  name  and  telephone 
numher  and  the  ])hra.se  "(iredit  Gard” 
into  its  ])acking  list  system  and  adjusted 
the  burden  accordinglv. 

Members  of  the  i)ul)lic  mav  submit 
comments  for  further  consideration  and 
are  encouraged  to  provide  data  to 
support  their  reipiest  for  an  adjustment. 

(i.  Annual  Reporting  Burdens 

BfiSjJondants:  9.91 9. 

Hesponsas  pt^r  BHsiJondmit:  13. 

Hours  pur  Busponsu:  .05. 

Toial  Burden  Hours:  0447. 

Obtuining  Copies  of  Proposals: 
Rixpiesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Admini.stration. 
Regulatory  .Secretariat  (MVGB).  1275 
Fir.st  Street  NE.,  Washington,  D(i  20417, 
telephone  (202)  501-4755.  Please  cite 
OMB  Gontrol  No.  30‘)0-0240.  Packing 
List  Glause.  in  all  correspondence. 

l)al(!(l:  Piihniiiry  ft.  2013. 

)os(!|)h  A  Neiii'ii liter, 

Direclor.  Office  of  Aciiuisilion  Policy.  Senior 
PvocureineiU  Pxeciilive. 

IKK  Doc.  FIIcmI  2-14-1.3:  K:4.">  iiinl 

BILLING  CODE  6820-61 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-9076-N] 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances — October  Through 
December  2012 

AGENCY:  Genters  for  Medicare  8i 
Medicaid  Services  (GMS),  flHS. 

ACTION:  Notice. 

SUMMARY:  This  quarterly  notice  li.sts 
GM.S  manual  instructions,  substantive 
and  inteiqiretive  regulations,  and  other 
Federal  Register  notices  that  were 
published  from  Getoher  through 
llecember  2012.  relating  to  the  Medicare 
and  Medicaid  jirograms  and  other 
programs  administered  by  (iMS. 

FOR  FURTHER  INFORMATION  CONTACT:  It  is 
possible  that  an  interested  party  may 
need  specific  information  and  not  he 
able  to  determine  from  the  listed 
information  whether  the  i.ssuance  or 
regulation  would  fulfill  that  need. 
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(loii.scuiiuMitly.  wo  aro  jjioviding  contact  concerning  (!acli  of  tlu;  adcioncia 
IMM'.son.s  to  answer  general  (inestions  pnblislKul  in  this  noticic 


Addenda 


Contact 


Phone  No. 


I  CMS  Manual  Instructions  . 

tt  Regulation  Documents  Published  in  the  Federal  Register  . 

III  CMS  Rulings  . 

IV  Medicare  National  Coverage  Determinations . 

V  FDA-Approved  Category  B  IDEs  . 

VI  Collections  of  Information  . 

VII  Medicare-Approved  Carotid  Stent  Facilities  . 

VIII  American  College  of  Cardiology-National  Cardiovascular  Data  Registry  Sites 

IX  Medicare’s  Active  Coverage-Related  Guidance  Documents  . 

X  One-time  Notices  Regarding  National  Coverage  Provisions  . 

XI  National  Oncologic  Positron  Emission  Tomography  Registry  Sites . 

XII  Medicare-Approved  Ventricular  Assist  Device  (Destination  Therapy)  Facilities 

XIII  Medicare-Approved  Lung  Volume  Reduction  Surgery  Facilities  . 

XIV  Medicare-Approved  Bariatric  Surgery  Facilities  . 

XV  Fluorodeoxyglucose  Positron  Emission  Tomography  for  Dementia  Trials  . 

All  Other  Information  . 


Ismael  Torres . 

Terri  Plumb  . 

Tiffany  Lafferty  . 

Wanda  Belle  . 

John  Manlove  . 

Milch  Bryman . 

Sarah  J.  McClain  . 

JoAnna  Baldwin,  MS  . 

Lori  Ashby . 

Lori  Ashby . 

Stuart  Caplan,  RN,  MAS 

JoAnna  Baldwin,  MS  . 

JoAnna  Baldwin,  MS  . 

Kate  Tillman,  RN,  MAS  . 
Stuart  Caplan,  RN,  MAS 
Annette  Brewer . 


(410)  786-1864 
(410) 786-4481 
(410) 786-7548 
(410) 786-7491 
(410) 786-6877 
(410) 786-5258 
(410) 786-2294 
(410) 786-7205 
(410) 786-6322 
(410)  786-6322 
(410)  786-8564 
(410)  786-7205 
(410)  786-7205 
(410)  786-9252 
(410)  786-8564 
(410)  786-6580 


1.  Background 

Among  other  things,  the  Oenlers  for 
M(!(licare  &  Medicaid  Services  (CMS)  is 
responsible  for  administering  the 
Mrulican;  and  Medicaid  programs  and 
coordination  and  oversight  of  private 
health  insurance.  Ailministration  and 
oversight  of  ihe.sr!  |)rograms  involvris  the 
following:  (1)  Furnishing  information  to 
Mculicare  and  Medicaid  hraieficiaries. 
h(!alth  care  providers,  and  the  public: 
and  (2)  maintaining  effective; 
commnnications  with  (IMS  regional 
offic(;.s.  .state  gov(;rnment.s.  state 
M(;dicaid  agencies,  state  survey 
agencies,  various  |)roviders  of  health 
care,  all  Medii:are  contractors  that 
|)roces,s  claims  anti  pay  hills.  National 
Association  of  Insurance  Commissioners 
(NAIC).  health  insurers,  and  other 
.stakeholders.  'I’o  implement  the  various 
statutes  on  which  the  ])rogram.s  are 
based,  we  i.ssne  regulations  under  the 
authority  granted  to  the  Secretary  of  the 
De])artment  of  Health  and  Human 
Services  under  sec  t ions  1102.  1871, 
1002.  and  related  provisions  of  the 
Social  Scccurity  Act  (the  Act)  and  Public 
H(;idth  Service  Act.  We  also  issue 
various  manuals,  memoranda,  and 
statements  necccssary  to  administ(;r  and 
over.see  the  ])rograms  efficiently. 

Sccction  1871(c)  of  the  Act  re(]nir(;s 
that  wc;  publish  a  list  of  all  Medicare 
manual  instructions,  interpretive  rides, 
.statements  of  jcolicy.  and  guidelines  of 
gen{;ral  apj)licability  not  i.ssned  as 
regulations  at  least  every  3  months  in 
the  Federal  Register. 


II.  Revised  Format  for  the  Quarterly 
Issuance  Notices 

While  we  are  publishing  the;  cpiarterly 
notice  ri;(iuir(;d  by  s(;ction  1871(c)  of  the 
Act,  we  will  no  longer  republish 
duplicative  information  that  is  available; 
to  the;  ])ut)lie;  e;lse;whe;re;.  We;  believe  this 
approae:h  is  in  alignment  with  CMS’ 
e:onnnitme;nt  to  the;  ge;ne;ral  princi])le;.s  of 
the;  Pre;siele;nt’.s  l’;xe;e;utive;  ()rde;r  13.5()3 
re;le;ase;el  lanuiiry  201 1  e;ntitle;el 
“Improving  Re;gulatie)n  iinel  Re;gnlate)ry 
Re;vie;w."  whie;h  jeromotes  moelifving 
and  .stre;;nnlining  an  ;ige;ne:y’.s  re;guliite)rv 
program  to  he;  more;  e;ffe;e:tive;  in 
ae;hieving  re;gulatory  ol)je;e:tive;s.  Se;e:tie)n 
(i  of  Fixecutive;  Order  13.5()3  re;eiuire;.s 
age;ne:ie;s  to  identify  re;gulatie)ns  that  may 
he;  "outmoele;el.  ine;f(e;e;tive;.  insuffie:ie;nt, 
or  e;xe;i;.ssive;ly  burdensome,  and  to 
modify,  .streamline,  expand  or  repeal 
them  in  ae;e:e)relane:e;  with  what  has  been 
learned.”  'Phis  a])])roiie:h  is  also  in 
alignme;nt  with  the  President's  0]K;n 
Covernment  and  Tran.sj)arency  Initieitive 
that  e.stablishe;s  a  system  of 
tran.sj)are;ne;y,  jnihlie:  |)artie:ipation,  and 
e;ollal)oration. 

Therefore,  this  eiuarterly  notic.e; 
provide;s  only  the;  spe;e:ifie;  u])elate;.s  tlnet 
have  oe;curre;el  in  the;  J-month  ])erioel 
along  with  a  hyperlink  to  the;  full  listing 
that  is  available  on  the;  CMS  Web  site;  or 
the;  appre)])riate;  data  re;gi.strie;s  that  are; 
use;d  as  our  re;.soure:e;s.  This  information 
is  the;  most  e;nrr(;nt  up-to-date 
information  and  will  be;  available;  earlier 
than  we;  publish  our  eiUcirterly  notice. 

We;  he;lie;ve;  the;  We;h  site;  list  ])re)viele;s 
more;  timely  ;ie:e:e;ss  for  he;ne;fie:iarie;.s. 


pre)vide;rs.  and  supplit;r.s.  We;  also 
believe;  the;  We;h  site;  offers  a  more; 
e:onve;nie;nt  tool  for  the  puhlie;  to  find 
the;  full  list  of  eiualified  providers  for 
the;.se;  spe;e:ifie:  .se;rvie:e;.s  and  offers  more; 
flexibility  and  "re;al  time”  ae:e:e;ssihility. 
in  eiddition,  many  of  the;  Web  site;s  have; 
listservs:  that  is.  the;  puhlie;  e:an 
.sul)se:ril)e;  and  re;e:e;ive;  immediate; 
notification  of  any  u|)dates  to  the;  Web 
site;.  These;  listse;rvs  avoid  the;  need  to 
e;he;ck  the;  Wi;l)  site,  as  notific;ation  of 
upelate;s  is  automatie;  and  sent  to  the; 
sul)se:ribi;r  as  the;y  oe:e:ur.  If  a.sse;ssing  ii 
Web  site;  pre)ve;s  to  be;  eliffie:ult,  the; 
ce)ntae:t  pe;rse)n  li.steel  e:an  provide 
information. 

III.  How  To  Use;  the;  Notice; 

This  notie:e;  is  organized  into  15 
addenda  so  that  a  reader  may  ae:e;e;ss  the; 
suhjee;ts  published  during  the;  eiuarter 
e:e)ve;reel  by  the;  notie:e;  to  ele;te;rmine; 
whether  any  are  of  ])articular  interest. 
We;  e;x])e;e;t  this  notice;  to  he;  used  in 
e:e)ne;ert  with  pre;viously  published 
ne)tie:e;s.  Tho.se;  unfamiliar  with  a 
desc.ription  of  our  Medicare;  manuals 
should  view  the;  manuals  at  hWp:/ / 
w’wn’.cins.gov/nuiniKiIs. 

y\iitliority:  ((Catalog  of  F(;eli;ra!  Doinoslie: 
Assislani;i;  Program  No.  93.773.  Me;(lii;ar(; — 
llosiiital  lnsiiraiu:e;.  Program  No.  93.774. 
Medicari; — .Sti|)pl(;m(;ntarv  Mi;(li(:ai 
lnsiinmi;i;  Prognim.  and  Program  No.  93.714. 
Me'dical  Assislani:(;  Prognim) 

Dated:  Feihriiary  8.  2013. 

Kallde;i;n  (:ant\ve;ll, 

Dirretor.  Offica  of  Slralcfiic  Oporolioiis  and 
lio}’ idol  on '  Affo irs . 


Publication  Dates  for  the  Previous  Four  Quarterly  Notices 

We  publish  this  notice  at  the  end  of  each  quarter  reflecting 
infonnation  released  by  ("MS  during  the  previous  quarter.  The  publication 
dates  of  the  previous  four  Quarterly  Listing  of  Program  Issuances  notices 
arc:  February  21,  2012  (77  FR  0931),  May  18,  2012  (77  FR  29648),  August 
17,2012  (77  FR  49799)  and  November  9^  20 1 2  (77  FR  67368).  For  the 
purposes  of  this  quarterly  notice,  we  are  providing  only  the  specific  updates 
that  have  occurred  in  the  3-month  period  along  with  a  hyperlink  to  the 
website  to  access  this  information  and  a  conUict  person  for  questions  or 
additional  information. 

Addendum  I:  Medicare  and  Medicaid  Manual  Instructions 
(October  through  December  2012) 

The  CMS  Manual  System  is  used  by  CMS  program  components, 
partners,  providers,  contractors.  Medicare  Advantage  organizations,  and 
State  Survey  Agencies  to  administer  CMS  programs.  It  oflers  day-to-day 
operating  instructions,  policies,  and  procedures  based  on  statutes  and 
regulations,  guidelines,  models,  and  directives.  In  2003,  we  transformed  the 
CMS  Program  Manuals  into  a  web  user-friendly  presentation  and  renamed 
it  the  CMS  Online  Manual  System. 

1  low  to  Obtain  Manuals 

The  Internet-only  Manuals  (lOMs)  are  a  replica  of  the  y\gency’s 
official  record  copy.  Paper-based  manuals  are  CMS  manuals  that  were 
officially  released  in  hardcopy,  fhe  majority  of  these  manuals  were 
transferred  into  the  Internet-only  manual  (lOM)  or  retired.  Pub  15-1,  Pub 
15-2  and  Pub  45  are  exceptions  to  this  rule  and  are  still  active  paper-based 
manuals.  The  remaining  paper-based  manuals  are  for  reference  purposes 
only.  If  you  notice  policy  contained  in  the  paper-based  manuals  that  was 
not  transferred  to  the  lOM,  send  a  message  via  the  CMS  Feedback  tool. 

Those  wishing  to  subscribe  to  old  versions  of  CMS  manuals  should 
contact  the  National  Technical  Infomation  Service,  Department  of 
Commerce,  5301  Shawnee  Road,  Alexandria,  VA  22312  Telephone  (703- 
605-6050).  You  can  download  copies  of  the  listed  material  free  of  charge 
at:  http://enis. gov/manuals. 


.How  tp_Ifeview  Transmittals  or  Program  Memoranda 

Those  wishing  to  review  transmittals  and  program  memoranda  can 
access  this  information  at  a  local  Federal  Depository  Library  (FDL).  Under 
the  FDL  program,  government  publications  are  sent  to  approximately  1,400 


designated  libraries  throughout  the  United  States.  Some  FDLs  may  have 
arrangements  to  transfer  material  to  a  local  library  not  designated  as  an 
FDI..  Contact  any  library  to  locate  the  nearest  FDL.  This  information  is 
available  at  http:/7vv\vw.u:po.eov/libraries/ 

In  addition,  individuals  may  contact  regional  depository  libraries 
that  receive  and  retain  at  least  one  copy  of  most  federal  government 
publications,  either  in  printed  or  microlllm  form,  for  use  by  the  general 
public.  These  libraries  provide  rcicrence  services  and  interlibrary  loans; 
however,  they  are  not  sales  outlets.  Individuals  may  obtain  information 
about  the  location  of  the  nearest  regional  depository  library  from  any 
library.  CMS  publication  and  transmittal  numbers  are  shown  in  the  listing 
entitled  Medicare  and  Medicaid  Manual  Instructions.  To  help  FDLs  locate 
the  materials,  use  the  CMS  publication  and  transmittal  numbers.  For 
example,  to  find  the  Medicare  National  Coverage  Detennination  publication 
titled  Tran.scutaneous  Electrical  Nerve  Stimulation  (TI^NS)  for  Chronic 
Low  Back  Pain  (CLBP)  use  CMS-Pub.  l()0-()3.  Transmittal  No.  149. 

Addendum  1  lists  a  unique  CMS  transmittal  number  for  each 
instruction  in  our  manuals  or  program  memoranda  and  its  subjeet  number. 

A  transmittal  may  consist  of  a  single  or  multiple  instruction(s).  Often,  it  is 
neeessary  to  use  information  in  a  transmittal  in  conjunction  with 
information  currently  in  the  manual.  For  the  purposes  of  this  quarterly 
notice,  we  list  only  the  specific  updates  to  the  list  of  manual  instructions 
that  have  occurred  in  the  3-month  period.  This  information  is  available  on 
our  website  at  w w w . cnis . uo v/M an u al s. 


I'ransmittal 

Number 

Manual/Subject/Pubiicatiun  Number 

.%';c:.-.are  Gcr-cra;  Information  (CMS-Pub.  too  Olf  - 

80 

Manual  Updates  to  Clarify  SNl-  Claims  Processing  Hospital  Insurance 
(Part  A)  for  Inpatient  Hospital,  Hospice,  Home  Health  and  Skilled  Nursing 
Facility  (SNF)  Services  -  A  Brief  Description 

Starting  a  Benefit  Period 

Finding  a  Benefit  Period 

Definition  of  Inpatient  for  Finding  a  Benefit  Period 

81 

Update  to  Medicare  Deductible,  Coinsurance  and  Premium  Rates  for  201.'! 

Basis  for  Determining  the  Part  A  Coinsurance  Amounts 

Part  B  Annual  Deductible 

Part  B  Premium 

.Tied’  :sre  Dcncfli  Fbiicv  (CoIS=riu!i.,;lG€  Vi) 

160 

Fffecl  of  Beneficiary  Agreements  Not  to  Use  Medicare  Coverage  and  When 
Payment  May  be  Made  to  a  Beneficiary  for  Service  of  an  Dpt-Dul 
Physician/Practitioner 

Requirements  of  a  Private  Contract 

Requirements  of  the  Opt-Out  Affidavit 
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Issued  lo  a  specific  audience,  not  posted  to  Intcmct/lntranct  due  to  Sensitivity 
of  Instruction 


Rciisonable  Charge  Update  I'or  2013  for  Splints,  Casts,  and  Certain 
Intraocular  Lenses 


Medicare  Physician  I'cc  Schedule  Database  (MPI'SDIl)  2013  I'ile  Layout 
Manual  Addendum 


Issued  to  a  specific  audience,  not  posted  to  Internct/Intranet/  due  to  Sensitivity 
of  Instruction 


January  2013  Ouarterly  Average  Sales  Price  (ASP)  Medicare  Part  B  Drug 
Pricing  Liles  and  Revisions  lo  Prior  (Quarterly  Pricing  Liles 


Modifications  to  the  National  Coordination  of  Benefits  Agreement  (COBA) 
Crossover  Process 

Coordination  of  Benefits  Agreement  (COBA)  Detailed  lirror  Report 
Notification  Process 

Coordination  of  Benefits  Agreement  (COBA)  5010  Coordination  of  Benefits 
ICOB)  Retiuiremcnls 


Annual  I  ype  of  Service  (I  OS)  Update  Type  of  Service  (TOS) 


Updated  Billing  Requirements  for  Outpatient  I'herapy  Services  --  Middle 
Class  Lax  Reliel  and  Jobs  Creation  Act  (MCI  RJC’A)  of  2012 
Carrier  Specific  Requirements  for  Certain  Specialtics/Services 
Provider  of  Sei'vice  or  Supplier  Information 


Issued  to  a  specific  audience,  not  posted  to  Internet/Intranet  due  to 
Confidentiality  of  Instruction 


Manual  Updates  to  Clarify  SNL  Claims  Processing 

Types  of  Services  Subject  to  the  Consolidated  Billing  Requirement  for  SNLs 
Services  Included  in  Part  A  PPS  Payment  Not  Billable  Separately  by  the 
SNL 

Physician’s  Services  and  Other  Professicmal  Services  Lxcluded  Lrom  Part  A 
PPS  Payment  and  the  Consolidated  Billing  Requirement 
Other  Lxcluded  Services  Beyond  the  Scope  of  a  SNL  Part  A  Benefit 
L'mergency  Services 

Scn  iccs  Lxcluded  from  Part  A  PPS  Payment  and  the  Consolidated  Billing 
Re(.|uirement  on  the  Basis  of  Beneficiary  Characteristics  and  Election  Dialysis 
and  Dialysis-Related  Services  to  a  Beneficiary'  With  ESRD 
Hospice  Care  for  a  Beneficiary'’ s  Terminal  Illness 
Other  Services  lixcluded  from  SNL  PPS  and  Consolidated  Billing 
Ambulance  Services 
Screening  and  Preventive  Services 
I'herapy  Serv'ices 

Determine  Utilization  on  Day  of  Discharge,  Death,  or  Day  Beginning  a 


1  ,eave  of  Absence 

2574 

Payment  of  Global  Surgical  Split  Care  in  a  Method  11  Critical  Access  Hospital 
(CAl  1)  Submitted  with  Modifier  54  and/or  55 

2575 

Payment  of  Global  Surgical  Split-Care  in  a  Method  II  CAH  Submitted  with 
Modifier  54  and/or  55 

2576 

Affordable  Care  Act  (ACA)  Section  3025  expansion  of  a  field  in  the  Inpatient 
Provider  Specific  Lilc  (PSL) 

Addendum  A  -  Provider  Speciftc  f  ile 

2577 

Update  to  the  fiscal  Intermediary'  Shared  Systems  (LISS)  for  the  Hnd  Stage 
Renal  Disease  (LSRD)  Quality  Incentive  Program  (QIP)  Adjustments  for 

11192  Federal  Register/ Vol.  78,  No.  32 /Friday,  February  15,  2013 /Notices 


Children’s  Hospitals 

2578 

Enforcing  Interim  Billing  for  Partial  Hospitalization  Services  Submitting  Bills 

In  Sequence  for  a  Continuous  Inpatient  Stay  or  Course  of  I  reatment 

2579 

Medicare  System  Update  to  Include  Rendering  Line  Level  National  Provider 
Identifiers  (NPls)  for  Primary  Care  Incentive  Program  (PCIP)  Payments  to 
Critieal  Aceess  Hospitals  (CAHs) 

2580 

Issued  to  a  specific  audience,  not  posted  to  Intcrnet/lntranet/  due  to 
Confidentiality  of  Instmction 

2581 

_ 

Issued  to  a  specific  audience,  not  posted  to  Intcmet/Intranet/  due  to  Sensitivity 
of  Instruction 

2582 

New  Erythropoietin  Stimulating  Agent  (ESA)  Peginesatide  Requirements  for 
E.ikI  Stage  Renal  Disciisc  (liSRD)  Coding  for  Adequacy  of  Dialysis,  Vascular 
Access  and  Infection 

2583 

Erroneous  Partial  Episode  Payment  Adjustments  on  Certain  Home  Health 
Dual-Eligible  Claims 

2584 

Issued  to  a  specific  audience,  not  posted  to  Internet/Intranet/  due  to 
Confidentiality  of  Instruction 

2585 

Issued  to  a  specific  audience,  not  posted  to  Internet/Intranet/  due  to 
Confidentiality  of  Instruction 

2586 

Issued  to  a  specific  audience,  not  posted  to  Intemet/Intranet/  due  to 
Confidentiality  of  Instruction 

2587 

Issued  to  a  specific  audience,  not  posted  to  Intcmcf'Intranet/  due  to 
Confidentiality  of  Instruction 

2588 

Implementation  of  Changes  to  the  End-Stage  Renal  Disease  (hSRD) 

Prospective  Payment  System  (I’PS)  Consolidated  Billing  Requirements  and  a 
Clarification  ofOutlier  Services  for  Calendar  Year  2013 

2589 

Issued  to  a  specific  audience,  not  posted  to  Intcrnet/lntranet/  due  to 

Con fiden t ia  1  i ty  o f  I nstruci ion 

2590 

Bariatric  Surgery  for  the  1  ieatment  of  Morbid  Obesity  National  Coverage 
Determination,  Addition  of  Laparoscopic  Sleeve  Gastrectomy  (LSG)  Billing 
Requirements  for  Special  Services 

General 

I ICPCS  Procedure  Codes  for  Bariatric  Surgery 

ICD-9  Procedure  Codes  for  Bariatric  Surgery'  (l-ls  only) 

ICD-9  Diagnosis  Codes  for  BMl  ;i35 

Claims  Guidance  for  Payment 

2591 

Insiriictions  for  fiovvnloading  the  Medicare  /IP  Code  file  for  April  2013 

2592 

Home  Health  Prospective  Payment  System  (IIH  PPS)  Rate  Update  for 

Calendar  Y ear  (C  Y )  20 1 3 

2593 

Issued  to  a  specific  audience,  not  posted  to  Intcrnet/lntranet  due  to 
Confidentiality  of  Instruction 

2594 

festing  HIPAA  fransactions  following  a  System  Change 

General  Remittance  Completion  Requirements 

2595 

Announcement  of  Medicare  Rural  Health  Clinic  (RHC)  and  federally 

Qualified  Health  Centers  (fOHC)  Payment  Rate  Increases 

1  2013  Annual  1  Jpdatc  to  the  Therapy  Code  List 

2597 

!  Issued  to  a  specific  audience,  not  posted  to  Internet/Intranel  due  to 

1  Confidentiality  of  Instruction 

2598 

!  Annual  fype  of  Service  (TOS)  Update 

2598 


25W 

October  2012  Update  of  the  Hospital  Outpatient  Prospective  Payment  System 
(OPPS) 

Transitional  Outpatient  Payments  (  TOPs)  for  CY  2010  through  CY  2012 

Fiscal  Intermediiiry  Rilling  Requirements 

2600 

Therapy  Cap  Values  for  Calendar  Year  (CY)  2013 

2601 

Calendar  Year  (CY)  20 1 3  Annual  Update  for  Clinical  Laboratoiy'  Pee 

Schedule  and  Laboratory'  Scia  ices  Subject  to  Reasonable  Charge  Payment 

2602 

New  Place  of  Ser\'icc  (POS)  Code  for  Place  of  Pmployment/Worksite 

Place  of  Service  Codes  (POS)  and  Detinilions 

2603 

Implementing  the  Claims-Based  Data  C’ollection  Requirement  for  Outpatient 
I’herapy  Services  —  Section  3()05(g)  of  the  Middle  Clitss  fax  Relief  tuid  Jobs 
Creation  Act  (MCTRJCA)  of2012 

2604 

Issued  to  a  specific  audience,  not  posted  to  Internet/lntranct/  due  to 
Confidentiality  of  Instruction 

2605 

franscutaneous  Hlectrical  Nerve  Stimulation  (TKNS)  for  Chronic  Low  Back 

Pain  (CLBP) 

2606 

Lxpansion  of  Medicare  felehcalth  Services  forCY  2013 

2607 

National  Correct  Coding  Initiative  (NCCI)  Add-On  Codes  Replacement  of 
Identical  Letter,  Dated  December  19,  1996  with  Subject  Line,  Correct  Coding 
Initiative  Add-On  (ZZZ)  Codes  -  AC'flON 

2608 

CY  2013  Update  for  Durable  Medical  Lquipment,  Pro,sthetics,  Orthotics  and 
Supplies  (DMP.POS)  Tee  Schedule 
(iap-Tilling  DMliPOS  l  ees 

2600 

Quarterly  Update  to  the  Correct  Coding  Initiative  (CCI)  Pdits,  Version  19.1, 
Effective 

2610 

Update  To  Publication  100-04,  Claims  Processing  Instructions  Tor  Chapter 

12.  Non-Physician  Practitioners  (NPPs) 

Assistant-at-Surgery  Services 

Physician  Assistant  (PA)  Services  Payment  Methodology 

Cilobal  Surgical  Payments 

Limitations  for  Assistant-at-Surgery  Services  Furnished  by  Physician 

Assistants 

Outpatient  Vlental  Health  'freatment  Limitation 

PA  Rilling  to  the  Contractor 

Nurse  F’ractitioncr  (NP)  and  Clinical  Nurse  Specialist  (C'NS)  Services 

Payment  Methodology 

Limitations  for  Assistant-at-Surgery'  Services  Furnished  by  Nurse 

Practitioners  and  Clinical  Nurse  Specialists 

Outpatient  Mental  Health  freatment  Limitation 

NP  and  CNS  Billing  to  the  Contractor 

Clinical  Social  Worker  (CSW)  Services  Payment 

2611 

January  2013  Update  of  the  Hospital  Outpatient  Prospective  Payment  System 
(OPPS) 

Composite  APCs 

Payment  Adjustment  for  Certain  Cancer  Hospitals  for  CY  2012  and  CY 

2013 

Rilling  for  “Sometimes  Therapy”  Services  that  May  be  Paid  as  Non-Therapy 
Services  for  Hospital  Outpatients 

Special  Partial  Hospitalization  Rilling  Requirements  for  Hospitals, 
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I  Community  Mental  Health  ('enters,  and  C'ritical  Access  Hospitals 
!  Bill  Keview  for  Partial  Hospitaliyation  Services  Provided  in  Community 
!  Mental  Health  Centers  (CMI  1C) 


I  Bill  Review  lor  Partial  Hospitalization  Services  Provided  in  Community 

;  Mental  Health  Centers  (CMI  1C)  _  _  _ 

I  Revised  and  Clarilled  Place  of  Service  (POS)  C'oding  Instructions 
'  Site  ofServ'ice  Payment  Differential 

Place  of  Service  (PDS)  Instructions  for  the  Professional  Component  (PC  or 
I  Interpretation)  and  the  fechnical  Component  (TC)  of  Diagnostic  Tests 
i  Items  Id-.l.!  -  Provider  of  Service  or  Supplier  Information  Place  of  Serv'ice 

i  Codes  (POS)  and  Dellnitions  _ 

!  Updated  Billing  Requirements  ibr  Ctulpatient  Therapy  Services  -- 
i  Middle  Class  Tax  Relief  and  Jobs  Creation  Act  (MC  I  R.ICA  )  of  201 2 
Carrier  Specific  Requirements  for  Certain  Speciaitios/Serviees 
;  Piovider  of  Service  or  Supplier  lufonnaliou 


i  Revisions  of  the  Financial  Limitation  for  Outpatient  I  herapy  Services - 
Section  3005  of  the  Middle  Class  Tax  Relief  and  Job  Creation  Act  of  2012 
Application  of  Financial  Limitations 
Claims  Processing  Requirements  for  Financial  Limitations 
Notification  for  Beneficiaries  Rxeceding  Financial  Limitations 


Medicare  necondarv  Paver  (CiMS-Pub.  1  eO-Cf) 


‘  None 


Medicare  ringr^ciai  Mans 


;  Notice  of  New  Interest  Rate  for  Medicare  Overpayments  and  Underpayments 
-1st  qtr.  Notification  for  FY  2013 


'  Medicare  Financial  Management  Manual,  Chapter  7,  Internal  Control 
;  Requirements 

i  CMS  Contractor  Internal  Control  Review  Process  and  Timeline 
j  Risk  As.sessment 

i  Certification  Package  for  Internal  Controls  (CPIC)  Requirements 
i  OMB  Circular  A- 123,  Appendix  A;  Internal  Controls  Over  Financial 
!  Reporting  (ICOFR) 

CPIC  -  Report  of  Internal  Control  Deficiencies 
I  Definitions  of  Control  Deficiency,  Significant  Deficiency,  and  Material 
i  Weakness 

Material  Weaknesses  Identified  During  the  Reporting  Period 
Statement  on  Standards  Ibr  Attestation  Hngagements  (SSAF.)  Number  16, 
;  Reporting  on  Controls  at  Service  Providers 
;  Corrective  Action  Plans 

I  Submission,  Review,  and  Approval  of  Corrective  Action  Plans 
CMS  Finding  Numbers 
i  List  of  CMS  Contractor  Control  (Jbjeetives 


j  None _ 

i  Modification'Addition  of  Ciroup  Codcs/Specially  Codes  Non-Physician 

!  Practitioncr/Supplicr  Specialty  Codes _ 

^ted!careS^£^e-Gpe^■.-^T^s  Manila:  (CM.-.-PuI>.  i0jf-fl7)!  „ 

!  None 


Cieneral  Update  to  Chapter  15  of  the  Program  Integrity  Manual  (PIM)-  Part 


Correspondence  Address  and  E-mail  Addresses 
Section  4  of  the  I'orni  CMS-855A 
Section  4  of  the  Form  CMS-855H 
Section  4  of  the  Form  C  MS-8551 
Intervening  Change  of  Ownership  (CHOW) 

Reserved  for  Future  Use 
Reserved  for  Future  Use  Denials 

Ordcring/Certi lying  Suppliers  Who  Do  Not  Have  Medicare  Billing 
Privileges 

Processing  Initial  Form  CMS-8550  Submissions 
Form  CMS-8550  Revocations 
C'MS  or  Contractor  Issued  Deactivations 
Revocations 

Special  Instructions  Regarding  Revocation  Reason  8 
Reserved  fur  Future  Use 


Issued  to  a  specific  audience,  not  posted  to  Internct/lntranet  due  to 
Confidentialitv  of  Instniction 


Revision  to  Section  15.5.20  of  Chapter  15  of  the  Program  Integrity  Manual 
(PIM) 

Processing  Form  CMS-855R  Applications _ 

Progress  Notes  and  Forms 
Progress  Notes  and  Forms 

Issued  to  a  specific  audience,  not  posted  to  Intemet/lntranet/  due  to 
Confidentialitv  of  Instruction 


Revision  to  Appeals  Section  of  Chapter  15  of  the  Program  Integrity  Manual 
(PIM) 

Appeals  Process 

Appeals  InvolvingNon-Certifted  Suppliers 
Corrective  .Action  Plans  (CAPs) 

Reconsideration  Requests 
Additional  Appeal  Levels 

Appeals  Involving  Certified  Providers  and  Certified  Suppliers 
Corrective  Action  Plans  (CAPs) 

Reconsideration  Requests 
Additional  Appeal  Levels 


Retirement  of  the  Program  Integrity  management  Reporting  (PIMR)  System 
Medical  Review  Definitions 
Background 
Background 
Definitions 

Automated  Medical  Review 
Routine  Medical  Review' 

Demand  Bill  Claims  Review 
Medical  Review'  Reopening 
Prepay  Complex  Provider  Specific  Review 
Prepay  Complex  Service  Specific  Review 
Prepay  Complex  Provider  Specific  Probe  Review' 

Prepay  Complex  Service  Specific  Probe  Review 
Advanced  Detennination  of  Medicare  Coverage  (ADMC) 
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-  ^Mt;Jivare  C6i!ijtractbr  and  Frovi^r  Corr*^;^n!e3t1ons  (CMS  Fub 

00  I  None  _  _  _ _ _ 

^  Medicare  Quality  j!»r’i'ovcn;c3tOrganb«Hfln  (r*!S  rub.  1 00-1 0)_ 
I  None 


00 


-  Mprticarc.V-nagedCaie(CMS-Pub.  100-16) 

I  None  _ _ _ 

vie'^iesre  B'l'^npss  Partners  Jiystems  Security  (CMS-Piiij.  t5G-l7)'^ ' 


None 


Revisions  to  the  Method  of  Cost  Settlement  for  Inpatient  Scrviees  for  Rural 
1  lospitals  Participating  Under  Detnonstration  Authorized  by  Section  410A  of 
the  Medicare  Modernization  Act.  Sections3t23  and  10313  ofthe  AtTordable 
Care  Act  authorizes  an  expansion  ofthe  demonstration  and  an  extension  for 
an  additional  5-year  period.  This  CR  makes  revisions  to  CR  7505,  which 
gives  instructions  for  the  additional  5-year  period 


Implementation  ofthe  Hospital  Value-Based  Purchasing  Program  and 
Hospital  Readniission  Reduction  Program  for  the  Rural  Community  Hospital 
lyemonstration 


_ One  Time  Norirtv^r-.an  (CMS-PiiL;  |8il?-26)  •  y  y  -  .. 

Recompilim;  of  Application  Data  Structure  Descriptors 


Elimination  ofthe  fiscal  Intermediary  Shared  System  (I'lSS)  OIT Quarter 
User  Rclea.ses 


Implementation  ofthe  Redesigned  MSN 


Issued  to  a  specific  audience,  not  posted  to  Internet/Intranet  due  to  Sensitivity 
of  Instinetion 


Issued  to  a  spccille,  audience  not  posted  to  Intcmct/lntranct  due  to 

Confidentiality  of  Instruction _ 

New  Informational  Unsolicited  Response  (lUR)  Process  to  Identity 
Previously  Paid  Claims  for  Services  Furni.shed  to  Medicare  Beneficiaries 
Classified  as  “Unlawfully  Present”  in  the  United  States 


New  Infonnational  Unsolicitc'd  Response  (lUR)  Process  to  Identify 
Previously  Paid  Claims  for  Services  Furnished  to  Incarcerated  Medicare 


Issued  to  a  specific  audience,  not  posted  to  Internet/Intranet  due  to  Sensitivity 

of  Instruction _ 

National  (^orrect  Coding  Initiative  (NCCl)  Associated  Modifier  (’hanges 

lAdditions) _ 

PWK  System  Modifications  For  Processing  Days _ 

■Adding  Bankruptcy  Status  Field  to  the  Recovery  Audit  Contractor  Daily  and 
Weekly  Reports 


Durable  Medical  Equipment  (DME)  National  Competitive  Bidding  (NCB): 
National  Mail  Order  i  NMO)  Program  Implementation  for  Diabetic  Supplies 


Fermination  ofthe  Common  Working  File  IdXili  Provider  Queiy 


fhe  Supplemental  Seeurity  Income  (SSlpMedicare  Beneficiary'  Data  for 
Fi.scal  Year  2010  for  Inpatient  Prospective  Payment  System  (IPPS) 
Flo.spitals,  Inpatient  Rehabilitation  Facilities  (IRFs).  and  Long  fenn  Care 
Hospitals  (LTCHs) 


Editing  for  Duplicate  Payment  of  Nonphysieian  Outpatient  Services  Provided 
During  an  Inpatient  Hospital  Admission 


Issued  to  a  specific,  audience  not  posted  to  Internet/Intranet  due  to 

Confidentiality  of  Instruction _ 

MCS/’f.ACs  System  Edits 


Health  Insurance  Portability  and  Accountability  Aet(lllPAA)  EDI  Front  Find 
Updates  for  April  2013 
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1146  1 

Issued  to  n  spccillc  audience,  not  posted  to  Internet/Intranet  due  to  Sensitivity 
of  Instruction 

1147 

Implementation  of  the  Revised  Health  Insurance  Claim  Form  CMS-1.5()(l 
(02/12)  (Analysis  (.)nly) 

1148 

Fee  for  Service  Bcncficiaiy  Data  Streamlining  (1  FS  BDS) 

1 149 

Multiple  Procedure  Payment  Reduction  (MPPR)  on  the  Technical  Component 
( I'C)  of  Diagnostic  Cardiovascular  and  Ophthalmology  Procedures 

1150 

Issued  to  a  specific,  audience  not  posted  to  Internet/Intranet  due  to 
Confidentiality  olTnstruction 

1151 

Use  of  06  Modifier  for  Uocum  Tenens  by  Providing  Performing  Provider  NPl 
-  Analysis  only  CR 

1152 

New  Screens  and  Processes  for  ICD-9/ICD-10,  lCD-IO/ICD-9  Diagnosis  and 
Procedure  Codes  Conversions  lor  Medicare  Secondary'  (MSP)  Claims  Using 
the  General  F.quivalence  Mappings  (GEMS)  2013  1  able  in  CWI- 

1153 

Issued  to  a  specific,  audience  not  posted  to  Intcmet/lntranet  due  to 

CoTi fident  ial  itv'  of  1  nsl  mcl  i on 

11.54 

Issued  to  a  specific,  audience  not  posted  to  Internct/lntranet  due  to  Sensitivity 
of  Instruction 

1 1.55 

Issued  to  a  specific,  audience  not  posted  to  Iniernet/lntranet  due  to  Sensitivity 
of  Instruction 

11.56 

Addition  of  New  Common  Working  File  (CWF)  Medicare  Secondary  Payer 
(MSP)  Utilization  E.dit  Codes  for  CWF  to  Send  the  Shared  Systems  When  the 
Diagnosis  Code  on  the  Claim  is  Considered  a  Match  with  the  Family  of  DX 
Codes  in  CWF  for  Non-(iroup  1  lealth  Plan  (Nfil  IP)  MSP  Claims 

1157 

Standardizing  the  Standard  -  Phase  I 

Addendum  II:  Regulation  Documents  Published 

in  the  Federal  Register  (October  through  December  2012) 
Rcuulalions  and  Notices 

Regulations  and  notices  are  published  in  the  daily  Federal 
Register.  To  purchase  individual  copies  or  subscribe  to  the  Federal 
Register,  contact  (iPO  at  www.gpo.gov/tdsvs.  When  ordering  individual 
copies,  it  is  necessary  to  cite  either  the  date  of  publication  or  the  volume 
number  and  page  number. 

The  Federal  Register  is  available  as  an  online  database  through 
GPO  Aceess.  The  online  database  is  updated  by  6  a.m.  eaeh  day  the 
Federal  Register  is  published.  The  database  includes  both  text  and 
graphics  from  Volume  59,  Number  1  (January  2,  1994)  through  the  present 
dale  and  can  be  aceessed  at  http://w\vw. gpoaccess.gov/fr/index.btml.  The 
following  website  http:/7www.aichives.gov/fedeial-regi.ster/  provides 
infonnation  on  how  to  access  electronic  editions,  printed  editions,  and 
reference  copies. 

This  information  is  available  on  our  website  at: 
http://www.cms.gov/quarterlvprovideiupdatcs/downloads/Regs- 
40120PU.Ddf 


For  questions  or  additional  information,  contact  Terri  Plumb 
(410-786-4481). 

Addendum  III:  CMS  Rulings 

CMS  Rulings  are  decisions  of  the  Administrator  that  serve  as 
precedent  final  opinions  and  orders  and  statements  of  policy  and 
interpretation.  They  provide  clarification  and  interpretation  of  complex  or 
ambiguous  provisions  of  the  law  or  regulations  relating  to  Mediearc, 
Medicaid,  Utilization  and  Quality  Control  Peer  Review,  private  health 
insurance,  and  related  matters. 


The  rulings  can  be  accessed  at 

htlp://wwvv.cms.gov/Rulini>s/CMSR/list.asp#TopO(Patze.  For  questions  or 
additional  information,  contact  Tiffany  Tafferty  (410-786-7548). 

Addendum  IV:  Medicare  National  Coverage  Determinations 
(October  through  December  2012) 

Addendum  IV  includes  completed  national  coverage 
determinations  (NCDs),  or  reconsiderations  of  completed  NCDs,  from  the 
quarter  covered  by  this  notice.  Completed  decisions  are  identified  by  the 
section  of  the  NCD  Manual  (NCDM)  in  which  the  decision  appears,  the 
title,  the  date  the  publication  was  issued,  and  the  effective  date  of  the 
decision.  An  NCD  is  a  detennination  by  the  Secretary  for  whether  or  not  a 
particular  item  or  service  is  covered  nationally  under  the  Medicare  Program 
(title  XVlIl  of  the  Act),  but  does  not  include  a  detennination  of  the  code,  if 
any,  that  is  assigned  to  a  particular  covered  item  or  service,  or  payment 
detennination  for  a  particular  covered  item  or  service.  The  entries  below 
include  infonnation  concerning  completed  decisions,  as  well  as  sections  on 
program  and  decision  memoranda,  which  also  announce  decisions  or,  in 
some  cases,  explain  why  it  was  not  appropriate  to  issue  an  NCD. 
Information  on  completed  decisions  as  well  as  pending  decisions  has  also 
been  posted  on  the  CMS  website.  For  the  purposes  of  this  quarterly  notice, 
wc  list  only  the  specific  updates  that  have  occurred  in  the  3-month  period. 
This  inlbnnation  is  available  on  our  website  at;  www'. cins.gov/medicare- 
coverage-databasc/.  For  questions  or  additional  infonnation,  contact 
Wanda  Belle  (410-786-7491). 


lille 

NCDM 

Section 

I'ransniittal 

Number 

Issue  Date 

Effective 

Date 

IJpdiile  to  I’ub.  lOO-OH,  Program 
Integrity  Manual,  Chapter  13 

n/a 

R443PI 

12/14/2012 

01/1. S/20 13 

Transcutaneous  Electrical  Nerve 

NCD 

R149NCD 

11/30/2012 

06/08/2012 
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160.27 


Stimulation  ( TliNS)  Chronic 
Low  liack  Pain 


'rranscalheler  Aortic  Valve 
Replacement  (TAVR) 

Bariatric  Surger)'  for  the 
freatment  for  the  I  rcatment  of 
Morbid  Obesity  National 
Coverage  Oetermination, 
Addition  of  Laparoscopic 
Sleeve  (iastrostomv  (LSG) 


NCI) 

100,1 


RI48NCI) 


1 1/09/2012 


06/27/2012 


Addendum  V':  FDA-Approved  Category  B  Investigational  Device 

Exemptions  (IDEs)  (October  through  December  2012) 

Addendum  V  includes  listings  of  the  FDA-approved 
investigational  device  exemption  (IDE)  numbers  that  the  FDA  assigns.  The 
listings  are  organized  according  to  the  categories  to  which  the  devices  are 
assigned  (that  is.  Category'  A  or  Category  B),  and  identified  by  the  IDE 
number.  For  the  purposes  of  this  quarterly  notice,  we  list  only  the  specific 
updates  to  the  Category  B  IDEs  as  of  the  ending  date  of  the  period  covered 
by  this  notice  and  a  contact  person  for  questions  or  additional  infonnation. 
For  questions  or  additional  infonnation,  contact  .lolin  Manlove  (410-786- 
6877). 

Under  the  Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  360c)  devices 
fall  into  one  of  three  ela.sses.  To  assist  CMS  under  this  categorization 
process,  the  FDA  assigns  one  of  two  categories  to  each  FDA-approved 
investigational  device  exemption  (IDE).  Category  A  refers  to  experimental 
IDEs,  and  Category  B  refers  to  non-experimental  IDEs.  To  obtain  more 
information  about  the  classes  or  categories,  please  refer  to  the  notice 
published  in  the  April  21,  1997  Federal  Register  (62  FR  19328). 


iDt: 

F)evicc 

IklHllIiLlEPI 

BB 15207 

Magnetic-Activated  Cell  Sorter  (CliniMACS,  Miltenyi) 

G 100291 

Glucose  Monitoring  System 

11/08/12 

G1 10104 

Medtronic  ,\ctiva  SC  linplantable  Neurosliiniilaiion  System 

11/20/12 

G 110127 

t  arotid  Stent 

G110139 

Revive  Sli  Lbrombectomy  Device 

11/30/12 

G 110190 

fandem  1  Icart  System 

11/08/12 

Zilver  Vena  Venous  Stent 

Cobalt  Stage  One  Acrydic  Spacer  Cement 

G1 10246 

Surgimend  PRS  Fetal  Bovine 

11/28/12 

G 120002 

Absorb  Bioresorbable  Vascular  Seaflold 

G12(K)90 

Libra  Implantable  Deep  Brain  Stimulation  System  for  Adjunctive 
freatment  tor  freatment  Resistance  Major  Depression 

10/05/12 

G 120091 

fecnis  Multifocal  Low-Add  1 -Piece  Intraocular  Lenses  (lOLS), 

C5 1 201 II 


0120121 


G 1201 56 


0120150 


OI20I6K 


0120192 


0120204 


0120207 


OI2020X 


0120211 


0120212 


0120213 


0120214 


0120221 


0120222 


0120223 


0120226 


0120233 


0120234 


0120237 


0120238 


0120245 


0120246 


0120247 


0120249 


0120262 


0120265 


(i  120267 


01 2027 1 


0120273 


0120277 


0120282 


Mociciss  /KBOO  and  Zl.HOO _ 

Prostale  Arlcrv' Embolization  Device  1  10/11/12 


Microvention  Flow  Re-Directional  Endoluminal  Device  (FRED)  1 1/15/12 


Ranuoniizcd,  DoubIc-BIindcd,  Sham  Contiolicd  Frial  of  l()/()9/12 

Repetitive  Transcranial  Magnetic  Stimulation  in  Depressed 


Activa  Parkinsons  Control  rherapv  1 1/07/12 


linpella  RP  System  11/08/12 


ES VS  Mesh  11/06/12 


IBV  Valve  System  1 1/02/12 


Venaseal  Sapheon  Closure  System  12/13/12 


Cool  Path  Ablation  Catheter  1 1/20/12 


Acr\'sol  IQ  Restor  t  8  Multifocal  Intraocular  Lens  11/13/12 


Evolution  F.sophageal  Stent  Svslcm-Fiilly  Covered  10/17/12 


Model  106  With  Automatic  Stimulation  10/18/12 


Attain  Performa  Quadripolar  Lead  1 0/ 19/12 


Nucleus  24  Auditor>^  Brainstem  Implant  10/19/12 


Belt  Applicator  tor  Non-In vasive  Fat  Reduction  In  The  Outter  12/28/12 

Thigh _ 


Med  1C  Pharmdx  Kit  10/26/12 


Solidalrity  Oral  F.ndotracheal  Tube  Stabilizer  10/26/1 2 


h'HN'rOVIS  MR  Conditional  System  12/21/12 


Sniall-Molcculc  Functional  Kinase  Inhibitor  Screen  1 1/09/12 


NucleusC1422  11/14/12 


SIR-Spheres  Microspheres  11/14/12 


NRAS  Mutation  Clinical  Trial  Assay  (CTA)  1 1/14/12 


Tissuglu  11/20/12 


Exablatc  rranscranial  MRCiF'US  riiahnotoniv  rreatineiU  1 1/21/12 


Reset-VT  11/20/12 


Durolanc  4.5  Ml.  11/21/12 


Activated  1111  Pathway  Gene  Flxpression  l  est  il)  12/05/12 


NASlI/DXSolcsla  12/04/12 


Enlite  Cilucose  Sensor  12/05/12 


Lenstec  Telrafiex  HD  Posterior  Chamber  Intraocular  Lens  (lOL)  12/07/12 


Zenith  'I'-Braneh  12/12/12 


VYSIS  CEL  CDX  FISH  KIT  (List  Number:  07N67-()2())  12/19/12 


Sebacia's  Acne  rrcatincnl  System  (SATS)  12/20/12 


lleartmale  II  Lett  Ventricular  Assist  System  I  12/20/12 


12/19/12 


Addendum  VI:  Approval  INumbers  for  Collections  of  Information 
(October  through  December  2012) 

All  approval  numbers  are  available  to  the  public  at  Reginfo.gov. 
Under  the  review  process,  approved  infomialion  collection  requests  are 
assigned  OMB  control  numbers.  A  single  control  number  may  apply  to 
several  related  information  collections.  This  infonnation  is  available  at 
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w\vw.rcuintb.tzov/public/do/PRAMain.  For  questions  or  additional 
information,  contact  Mitch  Bryinan  (410-786-5258). 


Addendum  VII:  Medicare-Approved  Carotid  Stent  P'aciiities, 
(October  through  December  2012) 

Addendum  VII  includes  listings  of  Medicare-approved  carotid 
stent  facilities.  All  i'acililies  listed  meet  CMS  standards  for  performing 
carotid  artery  stenting  lor  high  risk  patients.  On  March  17,  2005,  we  issued 
our  decision  memorandum  on  carotid  artery  stenting.  We  determined  that 
carotid  artery  stenting  with  embolic  protection  is  reasonable  and  necessary 
only  if  performed  in  facilities  that  have  been  determined  to  be  competent  in 
performing  the  evaluation,  procedure,  and  follow-up  necessaiy  to  ensure 
optimal  patient  outcomes.  We  have  created  a  list  of  minimum  standards  for 
facilities  modeled  in  part  on  professional  society  statements  on  competency. 
All  facilities  must  at  least  meet  our  standards  in  order  to  receive  coverage 
for  carotid  artery  stenting  for  high  risk  patients.  For  the  purposes  ol'this 
quarterly  notice,  we  are  providing  only  the  specific  updates  that  have 
occurred  in  the  3-month  period.  This  information  is  available  on  our 
website  at: 

http://www.cms.uov/MedicareApprovedFacilitie/CASF/list.asp#ropOIPage 
For  questions  or  additional  information,  contact  Sarah  J.  McClain 
(410-786-2294). 


Facility 

Provider 

Number 

EfTectivc 

Date 

State 

The  ar-?  new  -gp  Tor  this  quarter. 

I'phraim  McDowell  Regional  Medical  Center 

217  South  third  Street  Danville,  KY  40422 

180048 

09/28/2012 

KY 

DC  San  Diego  Sulpi/io  C.mliovasciilar  Center 

9434  Medical  Center  Drive  La  Jolla,  CA  92037 

050025 

10/24/2005 

CA 

Monroe  Clinic 

515  22nd  Avenue  Monroe.  WI  53566 

520028 

10/12/2012 

WI 

Northside  1  lospital  I'or.syth 

1200  North&idc  Forsyth  Drive  Cumming.  GA  30041 

1376574277 

10/31/2012 

GA 

Spring  Valley  Hospital  Medical  Center 

5400  South  Rainbow  Boulevard 

Las  Vegas.  NV  891  IS 

1346230323 

1 1/16/2012 

NV 

Marian  Regional  Medical  Center 

1400  Last  Church  Street  Santa  Maria,  CA  93454 

050107 

12/28/2012 

CA 

1  Editorial  ch;;r.gcs  (shown  in  bold)  were  made  to  the  faciSiticjs  listed  below. 

FROM:  llCSn  La  .Jolla  -  John  M.  and  Sally  B. 
Thornton  Hospital 

rO:  DC  San  Diego  Thornton  Hospital 

9300  Campus  I’oinl  Drive  I, a  Jolla.  CA  92037 

050025 

10/24/2005 

CA 

Facility 

Provider 

Number 

Effective 

Date 

FROM:  University  of  California  San  Diego 

Mixlical  Center 

TO:  DC  Sail  Diego  Medical  Center 

200  W.  Arbor  Drive  San  Diego,  CA  02  UB 

050025 

10/24/2005 

CA 

FROM:  St.  Joseph's  Healthcare 

TO:  Henry  Ford  Maeomh  Hospitals 

15855  Nineteen  Mile  Road 

Clinton  fownship.  Ml  48038 

230047 

1 1/28/2005 

Ml 

Addendum  VIII: 

American  College  of  Cardiology’s  National  Cardiovascular  Data 
Registry  Sites  (October  through  December  2012) 

Addendum  VllI  includes  a  list  of  the  American  College  of 
Cardiology’s  National  Cardiovascular  Data  Registty  Sites.  We  cover 
implantable  cardioverter  defibrillators  (ICDs)  for  certain  clinical 
indications,  as  long  as  information  about  the  procedures  is  reported  to  a 
central  registry.  Detailed  descriptions  of  the  covered  indications  are 
available  in  the  NCD.  In  .lanuary  2005,  CMS  established  the  ICD 
Abstraction  Tool  through  the  Quality  Network  Exchange  (QNct)  as  a 
temporary  data  collection  mechanism.  On  October  27,  2005,  CMS 
announced  that  the  American  College  of  Cardiology’s  National 
Cardiovascular  Data  Registry  (ACC-NCDR)  ICD  Registry  satisfies  the  data 
reporting  requirements  in  the  NCD.  Hospitals  needed  to  transition  to  the 
ACC-NCDR  ICD  Registr>'  by  April  2006. 

Effective  .lanuary  27,  2005,  to  obtain  reimbursement.  Medicare 
NCD  policy  requires  that  providers  implanting  ICDs  for  primary  prevention 
clinical  indications  (that  is,  patients  w  ithout  a  history  of  cardiac  arrest  or 
spontaneous  arrhythmia)  report  data  on  each  primary  prevention  ICD 
procedure.  Details  of  the  clinical  indications  that  are  covered  by  Medicare 
and  their  respective  data  reporting  requirements  are  available  in  the 
Medicare  NCD  Manual,  which  is  on  the  CMS  Website  at 
http://w-ww'.cms.hhs.a:ov/Manuals/10M/iteindetail.asp‘^filtcrTvpe~none&lilt 
erBvDlE)--Oh&sortBvDl  D=^  1  &sortQrder-=asccndini»&  itcml  D^C’MSO  1 496 1 
A  provider  can  use  either  of  two  mechanisms  to  satisfy  the  data 
reporting  requirement.  Patients  may  be  enrolled  either  in  an  investigational 
Device  Exemption  trial  studying  ICDs  as  identified  by  the  FDA  or  in  the 
ACC-NCDR  ICD  registry.  Therefore,  for  a  beneficiary  to  receive  a 
Medicare-covered  ICD  implantation  for  primary  prevention,  the  beneficiary 
must  receive  the  scan  in  a  facility  that  participates  in  the  ACC-NCDR  ICD 
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registry.  The  entire  list  of  faeilities  that  partieipate  in  the  ACC-NCDR  ICD 
registry  can  be  found  at  www.ncdr.com/wehnedr/comnK^n 

For  the  purposes  of  this  quarterly  notice,  we  are  providing  only  the 
specific  updates  that  have  occurred  in  the  3-month  period.  This  information 
is  available  by  accessing  our  website  and  clicking  on  tbe  link  for  the 
American  College  of  Cardiology’s  National  Cardiovascular  Data  Registry 
at:  w  ww.ncdr.coin/webncdr/coinmon.  For  questions  or  additional 
information,  contact  .Ioanna  Baldwin,  MS  (410-786-7205). 


Facility  I 

Lcuv _  ___  __ . J 

State 

The  foUowins  CaciUties  are  new  listings  for  this  quarter. 

Sacred  1  teart  on  the  Fanerald  Coast 

If, 

Kennewick  (ieneral  Hospital 

WA 

Finstein  Medical  Center  Monttiomers' 

East  Norrilon 

PA 

OulfPointc  Surizer>  Center 

Port  Charlotte 

EL 

The  following  facilities  are  terintnated  as  of  thisquarteiv 

Si.  Vincent  Dunn  Hospital 

Bedford 

IN 

Carondelet  Heart  and  Vascular  Institute 

riic.son 

AZ 

Northeni  Louisiana  Medical  Center 

Ruston 

LA 

Dyersburg  Regional  Medical  Center 

t))’crsburg 

IN 

Addendum  IX:  Active  CMS  Coverage-Related  Guidance  Documents 
(October  through  December  2012) 

There  was  one  CMS  coverage-related  guidance  documents 
published  in  the  October  through  December  2012  quarter.  To  obtain  the 
document,  visit  the  CMS  coverage  website  at 
http://vvw\v.cms.aov/inedicare-cov’eraue-ciatabase/details/mcdicarc- 
coveraae-document-dctails.aspx?MCDld=23.  For  questions  or  additional 
information,  contact  Lori  Ashby  (410-786-6322). 

Addendum  X: 

List  of  Special  One-Time  Notices  Regarding  National  Coverage 
Provisions  (October  through  December  2012) 

There  were  no  special  one-time  notices  regarding  national 
coverage  provisions  published  in  the  October  through  December  2012 
quarter.  This  information  is  available  at  vvww.cms.hhs.gov/coverage.  For 
questions  or  additional  information,  contact  Lori  Ashby  (410-786-6322). 

Addendum  XI:  National  Oncologic  PET  Registry  (NOPR) 
(October  through  December  2012) 

Addendum  XI  includes  a  listing  of  National  Oncologic  Positron 
Emission  l  omography  Registry  (NOPR)  sites.  We  cover  positron  emission 


tomography  (PET)  scans  for  particular  oncologic  indications  when  they  are 
performed  in  a  facility  that  participates  in  the  NOPR. 

In  .laniiary  2005,  wc  issued  our  decision  memorandum  on  positron 
emission  tomography  (PET)  scans,  which  stated  that  CMS  would  cover 
PET  scans  for  particular  oncologic  indications,  as  long  as  they  were 
performed  in  the  context  of  a  clinical  study.  Wc  have  since  recognized  the 
National  Oncologic  PET  Registry  as  one  of  these  clinical  studies. 

Therefore,  in  order  for  a  bcncflciaiy'  to  receive  a  Medicare-covered  PET 
scan,  the  beneficiary  must  receive  the  scan  in  a  facility  that  participates  in 
the  registry.  There  were  no  updates  to  the  listing  of  National  Oncologic 
Positron  Emission  Tomography  Registiy  (NOPR)  in  the  October  through 
December  2012  quarter.  This  infonnation  is  available  at 
http://\vww.cms.uov/Mcdicarc.Approvcdl'acilitic/N()PR/list.asp//Top(  MPaac. 
For  questions  or  additional  information,  contact  Stuart  Caplan,  RN,  MAS 
(410-786-8564) 


Provider 

Number 


Effcclive 

Date 


FROM:  Hospital  of  Saint  Raphael 

TO:  YNHH-  St.  Raphael  Campus 

1450  Chapel  Street  New  Haven,  CT  0561 1 

070022 

0.4/06/2007 

cr 

.Addendum  XII:  Medicare-Approved  Ventricular  Assist  Device 
(Destination  Therapy)  Facilities  (October  through  December  2012) 

Addendum  XII  includes  a  listing  of  Medicare-approved  facilities 
that  receive  coverage  for  ventricular  assist  devices  (VADs)  used  as 
destination  therapy.  All  facilities  were  required  to  meet  our  standards  in 
order  to  receive  coverage  for  VADs  implanted  as  destination  therapy.  On 
October  1,  2003,  we  issued  our  decision  memorandum  on  VADs  for  the 
clinical  indication  of  destination  therapy.  We  determined  that  VADs  used 
as  destination  therapy  arc  reasonable  and  necessary  only  il' performed  in 
facilities  that  have  been  determined  to  have  the  experience  and 
infrastructure  to  ensure  optimal  patient  outcomes.  We  established  facility 
standards  and  an  application  process.  All  facilities  were  required  to  meet 
our  standards  in  order  to  receive  coverage  for  VADs  implanted  as 
destination  therapy. 

For  the  purposes  of  this  quarterly  notice,  we  are  providing  only  the 
specific  updates  that  have  occurred  to  the  list  of  Medicare-approved 
facilities  that  meet  our  standards  in  the  3-month  period.  This  infonnation  is 
available  on  our  w^ebsite  at 
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http:/7vvw\v.cms.mn'/Mc(JicarcApprovc(JFacilitie/VA[)/list.asp#  TopOtPai'c. 
For  questions  or  additional  information,  contact  JoAnna  Baldwin,  MS 
(410-786-7205). 


Tacilitv 

Slate  1 

The  followino  facilities  are  ne«  for  this 

HHI 

The  Medical  Center  of  Central  (ieorgia 

111  llemloek  Slrex't 

Macon  (iA  31201 

110107 

11/08/2012 

CiA 

I'lorida  Hospital 

601  TasI  Hollins  Street 

Orlando  I'L  32803 

100007 

10/29/2012 

11, 

Scripits  Menioriul  1  lospital  -  l.a  Jolla 

9888  Genesee  Avenue 

La  Jolla,  CA  92037 

050324 

1 1/26/2012 

CA 

Addendum  XIII:  Lung  Volume  Reduction  Surger>'  (LVRS) 
(October  through  December  2012) 

Addendum  XIll  includes  a  listing  of  Medicare-approved  facilities 
that  are  eligible  to  receive  coverage  for  lung  volume  reduction  surgery. 

Until  May  17,  2007,  facilities  that  participated  in  the  National  Emphysema 
Treatment  Trial  were  also  eligible  to  receive  coverage.  The  follow  ing  three 
types  of  facilities  arc  eligible  for  reimbursement  for  Lung  Volume 
deduction  Surgery  (LVRS): 

•  National  Emphysema  Treatment  Trial  (NETT)  approved  (Beginning 
05/07/2007,  these  will  no  longer  automatically  qualify  and  can  qualify  only 
with  the  other  programs); 

•  Credentialed  by  the  Joint  Commission  (fomierly,  the  Joint 
Commision  on  Accreditation  of  Healthcare  Organizations  (JCAHO))  under 
their  Disease  Specil'ic  Certification  Program  lor  LVRS;  and 

•  Medicare  approved  for  lung  transplants. 

Only  the  first  two  types  are  in  the  list.  There  were  no  additions  to 
the  listing  of  facilities  for  lung  volume  reduction  surgery  published  in  the 
October  through  December  2012  quarter.  This  infomiation  is  available  on 
our  website  at 

www'.cms.»o\7MedicareApprovedFacilitie/LVRSdist.asp#TopOt?au.e.  For 
questions  or  additional  infonnation,  contact  JoAnna  Baldwin,  MS 
(410-786-7205). 
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The  foliowiiw  facility  is  a  new  listing  for  this  quarter. 

I'cmplc  University  Hospital 

3401  North  Broad  Street 

3900027  1 

11/17/2012 

I’A 

I  Philacldphin.  PA  IQI40 


Addendum  XIV:  Medicare-Approved  Bariatric  Surgery  Facilities 
(October  through  December  2012) 

Addendum  XIV  includes  a  listing  of  Medicare-approved  facilities 
that  meet  minimum  standards  for  facilities  modeled  in  part  on  professional 
society  statements  on  competency.  All  facilities  must  meet  our  standards  in 
order  to  receive  coverage  for  bariatric  surgery  procedures.  On  February  2 1 , 
2006,  we  issued  our  decision  memorandum  on  bariatric  surgery  procedures. 
We  determined  that  bariatric  surgical  procedures  are  reasonable  and 
necessary  for  Medicare  beneficiaries  who  have  a  body-mass  index  (BMl) 
greater  than  or  equal  to  35,  have  at  least  one  co-morbidity  related  to  obesity 
and  have  been  previously  unsuccessful  with  medical  treatment  for  obesity. 
This  decision  also  stipulated  that  covered  bariatric  surgery  procedures  are 
reasonable  and  necessary  only  when  perfonned  at  facilities  that  are;  (1 ) 
certified  by  the  American  College  of  Surgeons  (ACS)  as  a  Level  1  Bariatric 
Surgery  Center  (program  standards  and  requirements  in  effect  on  February 
1 5,  2006);  or  (2)  certified  by  the  American  Society  for  Bariatric  Surgery 
(ASBS)  as  a  Bariatric  Surgery'  Center  of  Excellence  (BSCOE)  (program 
standards  and  requirements  in  elTect  on  February  1 5,  2006). 

For  the  purposes  of  this  quarterly  notice,  we  li.st  only  the  specific 
updates  to  Medicare-approved  facilities  that  meet  CMS’s  minimum  facility 
standards  for  bariatric  surgery  and  have  been  certified  by  ACS  and/or 
ASMBS  in  the  3-inonth  period.  This  information  is  available  on  our 
website  at 

www.cms.uov/MedicarcApprovedFacilitie/BSF/list. asp//TopO(Page.  For 
questions  or  additional  information,  contact  Kate  Tillman,  RN,  MAS 
(410-786-9252). 


Facility 

Provider 

Number 

1  The  following  !«c!!!ties  are  new  listings  for  this 

Duke  Raleigh  Hospital 

3400  Wake  Forest  Road  Raleigh.  NC  27609 

1013916352 

IJC  San  Diego  Health  Sy.slem 

200  W'est  Arbor  Drive  #8401  San  Diego,  CA  92103 

1 1 84722779 

Central  Mississippi  Medical  Center 

1 850  Chadwick  Drive  Jackson,  MS  39204 

1033163092 

Renown  South  Meadows  Medical  Center 

101 01  Double  R  BoulcvardReno,  NV  89521 

1790789147 

11200  Federal  Register / Vol.  78,  No.  32 /Friday,  February  15,  2013 /Notices 


TJ 


Jackson  South  Community  Hospital 

9333  S.W.  152nd  Street  Miami,  FL  33157 

1 174601397 

07/31/2012 

North  Mississippi  Medical  Center 

830  South  Glosler  Street  Tupelo.  MS  38801 

1 6291)49846 

09/06/2012 

Huntington  Ho.spital 

270  I’ark  Avenue  Huntington,  NY  1 1743 

1508845322 

10/06/2012 

ITT  Southwestern  Medical  Center 

5009  Harr^'  Hines  Boulevard  Dallas,  TX  75235 

45-0044 

05/28/2012 

St.  Vincent's  Medical  Center 

1  ShirclilTWay  Jacksonville,  FL  32204 

590-62-4449 

12/14/2012 

Center  for  Surgical  Weight  Managentent  at  Gwinnett 
Medical  Center  -  Duluth 

1790715381 

11/15/2012 

3855  Pleasant  Hill  Road,  Suite  210  Duhilh,  GA  30096 

1  Editorial  changes  (shown  in  bold)  were  maue  to  the  fac;!-J?es  Ilsr-od  bCiUW. 

Grinnell  Regional  Medical  Center 

210  Fonilh  Avenue  Grinnell,  LA  501 12 

1669420501 

mm 

FROM;  SIJNY  Upstate  Medical  University 

TO;  Upstate  Medical  lliiiversity 

750  K.  Adams  Street.  Dniversity  IlospiUtl 

Syracuse,  NY  1.3210 

1 578534630 

()m7/20W 

FROM:  Marshall  Medical  Center  North 

TO;  Marshall  Medical  Centers 

11491  US  lhvy431 

Ciiiitersville,  AL  3S950 

01-0005 

04/19/2010 

FROM;  Charleston  .Area  Medical  Center,  Women 
and  Children’s  Hospital 

TO:  Charleston  Area  Medical  Center,  Ciencral 

510022 

04/04/2007 

Hospital 

501  Morris  Street  Charleston,  WV  25301 

Oregon  Health  &  Science  University 

107708, 

06/27/2012 

3181  SW  Sam  Jackson  Park  Road,  L223A 

380009; 

Portland,  OR  97239 

1609824010 

Heartland  Regional  Medical  Center 

5325  F’araon  Street 

Saint  .luseph.  MO  64506 

260006 

01/20//2012 

FROM:  St.  John's  Regional  Health  Center 

TO;  Mercy  Hospital,  Springfield 

1 235  I;.  Cherokee  Springfield,  M(J  65804 

260065 

03/05/2008 

Beth  Israel  Deaconess  Medical  Center 

330  Brookline  Avenue  Boston.  MA  02215 

04-2103881 

02/18/2012 

University  of  North  Carolina 

101  Manning  Drive  Chapel  Hiii,  NC  27599 

1932208576 

08/23/2010 

Sentara  Norfolk  General  1  lospiUil 

600  Gresham  Drive  Norfolk.  VA  23507 

4900073 

09/30/2012 

Newton- Wellesley  1  lospital 

2014  Wa.shington  Street  Newton,  MA  02462 

19927.37761 

10/26/2012 

Our  l.ady  of  Lourdes  Regional  Medical 

4801  .Ambassador  Caffery  Parkway 

Lafayeltc.  Louisiana  70506 

190102 

05/24/2010 

UMass  Memorial  Medical  Center-Memorial  Campus 
55  l.akc  Avenue  North;  Room  HI-760 

Worcester,  MA  01655  _  _ _ 

Kaiser  Pcrmanenle  South  Bay 

25825  S.  Vermont  Avenue  Harbor  City,  CA  907 10 

Cleveland  Clinic  Florida 

3100  Weston  Road  Weston,  FL  33331 


Sinai  Hospital  of  Baltimore 

2435  W.  Belvedere  Avenue  Baltimore.  Ml")  21215 

1 285(.72204 

09/25/2012 

MD 

Highland  Hospital 

10(11)  South  Avenue  Rochester,  NY  14620 

330164 

NPIK 

1497941645 

08/30/2012 

Saint  Francis  Hospital 

6161  South  Yale  Avenue  l  ulsa.OK  74136 

370091; 

M442284H7 

10/24/2012 

OK 

Hackensack  1  Iniversity  Medical  ('enter 

30  Prospect  Avenue  Hackensack,  NJ  07601 

1457456279 

12/09/2012 

NJ 

PROM:  Pitt  County  Mtunurial  Hospital 
rO:  V'idant  Medical  Center 

2100  Stanton.sbiirg  Road  (irecnvillc,  NC  27835 

340040 

02/12/2007 

N(' 

Princeton  Baptist  Medical  Center 

917  Tuscaloosa  Avenue,  SW  Birmingham,  AL  3521 1 

11443124,30 

07/01/2012 

Al. 

Community  Medical  Ccntcr-Clovis 

2755  Herndon  Avenue  Clovis,  CA  9361 1 

050492; 

CMS/( 

1316027709 

06/27/2012 

Saint  Luke's  Hospital  oT Kansas  City 

26-01,38 

01/02/2010 

1  MO 

4'10l  Woman  Road  Kansas  City,  MO 


River  Oaks  Hospital  Flowood,  MS 


West  I  nils  Hospital  and  Medical  Center 
West  Hills,  CA 


Phoebe  North  Campus  Albany,  GA 


Fletcher  Allen  Health  Care 

1 1 1  Colchc.ster  .Avenue  Burlington,  V  T  0540! 

470003 

Kettering  Medical  Center  Kettering,  OI 1 

360079 

Addendum  XV':  FDG-PET  for  Dementia  and  Neiirodegenerative 
Diseases  Clinical  Trials  (October  through  December  2012) 
There  were  no  FIXi-PHT  lor  Dementia  and  Neurodegeneralive 
Diseases  Clinical  Trials  published  in  the  ( )ctober  through  December  2012 
quarter. 

This  information  is  available  on  our  website  at 
w\vw.cms.go\7MedicarcApprovcdFacilii!C''PFTD171ist.asp#Top01?a!>:c. 
For  questions  or  additional  information,  contact  Stuart  Caplan,  RN,  MAS 
(410-786-8564). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1438-N] 

Medicare  Program;  Public  Meetings  in 
Calendar  Year  2013  for  All  New  Public 
Requests  for  Revisions  to  the 
Healthcare  Common  Procedure  Coding 
System  (HCPCS)  Coding  and  Payment 
Determinations 

AGENCY:  t^ontors  for  Mculicari!  8; 

Modicaid  Sorvices  ((^MS).  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
dates,  time,  and  location  of  the 
Healthcare  Common  Procedure  tioding 
System  (HCPCS)  public  meetings  to  he 
belli  in  calendar  year  2013  to  di.scnss 
onr  preliminary  coding  and  jiayment 
determinations  for  all  new  jiuhlic 
reipiests  for  revisions  to  the  H(3T"S. 
These  meetings  jirovide  a  forum  for 
intere.sted  jiarties  to  make  oral 
jiresentations  or  to  submit  written 
comments  in  response  to  jireliminarv 
coding  and  |)avment  determinations. 

The  di.scnssion  will  be  focused  on 
respon.ses  to  onr  specific  preliminarv 
n;commendations  and  will  include  all 
items  on  the  public  meeting  agenda. 
DATES:  A/ef.’//ng  /7i//e.s; 'I'be  following  are 
the  2013  HCPC.S  |)nblic  meeting  dates: 

1.  Wednesday.  May  8.  2013.  0  a.m.  to 
p.m..  (!ast(!rn  daylight  time  (e.d.t.) 

(Hnigs/Biologicals/ 
Radioiiharmaceuticals/Radiologic 
Imaging  Agents). 

2.  Thursday.  May  0.  2013.  0  a.m.  to 
.5  p.m..  e.d.t.  (Drngs/Biologicals/ 
Radiopharmacenticals/Radiologic 
Imaging  Agents). 

3.  Wedne.sdav,  May  20.  2013.  0  a.m. 
to  p.m.,  e.d.t.  (.Supplies  and  Other). 

4.  Tuesday.  June  4.  2013.  0  a.m.  to 
p.m..  e.d.t.  (Durable  Medical  Eiinipment 
(DMF)  and  .Accessories  8;  (Orthotics  and 
Prosthetics)). 

for  Priniarv  Si)i;(ikor 
nn}>islr(jlion  and  Prasontolion  XUiioriols: 
The  deadline  for  registiM  ing  to  be  a 
primary  sjJiJaker  and  submitting 
mat(;rials  and  writings  that  will  be  n.sed 
in  snj)j)ort  of  an  oral  pre.sentation  are  as 
follows: 

•  Ajiril  24.  2013  for  the  May  H,  2013 
and  May  tl,  2013  public  meetings. 

•  May  l.'i.  2013  for  tin;  May  20.  2013 
public  mei'ting. 

•  May  22.  2013  for  the  )une  4,  2013 
public  meeting. 

Dead  lino  for  Atinndaos  thal  ora 
Poraign  X’atioiuds  Pagisirotion: 
Attendeijs  that  are  foreign  nationals  (as 
de.scribiul  in  section  IV.  of  this  notice) 


are  required  to  identify  them.selves  as 
such,  and  ])rovide  the  neces.sary 
information  for  .security  clearance  (as 
de.scribed  in  section  IV.  of  this  notice) 
to  the  public  me(;ting  coordinator  at 
least  12  business  days  in  advance  of  the 
date  of  the  public  meeting  date  the 
individual  |)lan.s  to  attend,  rherefore, 
the  d(!adline.s  for  attendees  that  are 
foreign  nationals  an;  as  follows: 

•  Ai)ril  22.  2013  for  the  May  H,  2013 
and  May  0.  2013  public  meetings. 

•  May  10.  2013  for  tbe  May  20.  2013 
imblic  meeting. 

•  May  10.  2013  for  the  )nne  4.  2013 
public  meeting. 

Daodlinas  for  oil  Othar  Attandaas 
Hagistrotion:  All  other  individuals  who 
])lan  to  enter  the  building  to  attend  the 
public  meeting  mn.st  regi.ster  for  each 
date  that  they  plan  on  attending.  The 
registration  deadlines  are  different  for 
each  meeting.  Regi.stration  deadlines  are 
as  follows: 

•  May  1. 2013  for  the  May  8.  2013 
and  May  0,  2013  j)nblic  meeting  dates. 

•  May  22.  2013  for  the  May  20,  2013 
])nblic  meeting  date. 

•  May  20,  2013  for  the  )une  4,  2013 
linblic  meeting  date. 

Daodlinas  for  Pacinasting  Sj)ac:i(d 
Acconnnodotions:  Individuals  who  plan 
to  attend  the  jinblic  meetings  and 
ri;(]nire  sign-language  interpretation  or 
other  .sj)ecial  a.ssistance  must  reipiest 
these  services  by  the  following 
d(;adline.s: 

•  Ajjril  24.  2013  for  the  Mav  8.  2013 
and  May  0.  2013  public  meetings. 

•  May  1.1,  2013  for  the  May  20,  2013 
public  meeting. 

•  May  22.  201 3  for  the  )une  4,  201 3 
jjiiblic  meeting. 

D(;odlina  for  Suhinission  ofWrUtan 
Coininants:  Written  comments  must  be 
received  by  the  date  of  the  meeting  at 
which  the  code  r(;(]nest  is  scheduled  for 
discu.ssion. 

ADDRESSES:  Maating  lj)coiion:  The 
IJiiblic  meetings  will  be  held  in  the  main 
anditoriiim  of  the  central  building  of  the 
Cent(;r.s  for  Medicare  and  Medicaid 
Services,  7100  Security  Boulevard, 
Baltimore,  MD  21244-1810. 

Submission  of  Wriiian  (Joininants: 
Written  comments  may  either  hi; 
emailed  to  ll(iP(iS@anis. hhs.gov  or  sent 
via  regular  mail  to  jenniler  (iarver  or 
Kimberlee  (iombs  Mill(;r.  IKiPdS  Public 
Meeting  Coordinator.  (;ent(;r.s  for 
Medicare  8;  M(;dicaid  .Services,  7100 
.Security  Bonl(;vard.  Mail  .Sto|)  (;.1-08- 
27.  Baltimore,  Mi)  21244-1810. 

Hagistrotion  ond  Spaded 
Acconnnodotions:  Individuals  wisbing 
to  participate  or  who  need  special 
accommodations  or  both  must  ri;gister 
by  conijileting  the  on-line  regi.stration 


located  at  www.cms. hhs.gov/ 
madhepesganinfo  or  by  contacting  one 
of  the  following  persons:  )(;nnifer  Carver 
at  (410)  780-(i(il0  or 
Jannifar.  (Anvai^/Dcms.hhs.gov:  or 
Kimberlee  Combs  Miller  at  (410)  78()- 
()707  or 

Kiinhartaa.(JoinhsMillai'@cins.hhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
)(;nniier  (iarver  at  (410)  780-0()10  or 
lannifar.(Airvai'@cms. hhs.gov.  Kimberlee 
Combs  Miller  at  (410)  780-0707  or 
Kimharlaa.donihsMillai^cins. hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  Decembi;!'  21 . 2000.  the  fiongress 
])as.sed  the  Medicare.  Medicaid,  and 
SCHIP  Benefits  Im))rovement  and 
Protection  Act  of  2000  (BIPA)  (Pub.  L. 
100-114).  .Section  131(b)  of  BIPA 
mandated  that  we  establish  ])rocednres 
that  jiermit  ]niblic  consultation  for 
coding  and  payment  determinations  for 
new  (inrable  medical  e(jui])ment  (DMF) 
under  Medicare  Part  B  of  title  XVlll  of 
the  .Social  .Security  Act  (the  Act).  The 
procedures  and  public  meetings 
announced  in  this  notice  for  new  DME 
an;  in  response  to  the  mandate  of 
section  131(b)  of  BIPA. 

in  the  November  23.  2001  Federal 
Register  (00  FR  18743).  we  j)iiblished  a 
notice  jiroviding  information  regarding 
tin;  (;stablishment  of  the  public  meeting 
process  for  DMF.  It  is  onr  intent  to 
distribute  anv  materials  submitted  to 
CM.S  to  the  lli;althcare  Common 
Procedure  Coding  .System  (HCPC.S) 
workgroup  members  for  their 
consideration.  CM.S  and  the  HCPC.S 
workgroup  members  require  sufficient 
jireparation  time  to  review  all  r(;levant 
materials.  Therefore,  we  are 
imjilementing  a  10-page  submission 
limit  and  firm  deadlines  for  recei])t  of 
any  presentation  materials  a  meeting 
speaker  wishes  us  to  consider.  For  this 
reason,  our  HCPCS  Public  M(;eting 
Coordinators  will  only  accept  and 
review  |)re,sentation  materials  r(;ceived 
by  the  deadline  for  each  jniblic  meeting, 
as  specified  in  the  DATES  .section  of  this 
notice. 

Tin;  public  me(;ting  proc(;.s.s  provid(;s 
an  oi)portnnity  for  the  ])ublic  to  become 
awari;  of  coding  changes  under 
con.sid(;ration,  as  well  as  au  ojiporlunity 
for  CM.S  to  gather  iiublic  input. 

11,  Meeting  Registration 

A.  Hacjuirad  Infonnotion  for  Hagistrotion 

The  following  iidbrmation  must  hi; 
])rovid(;d  when  registering: 

•  Name. 

•  Comi)any  name  and  addre.ss. 

•  Direct-dial  telephone  and  fax 
numbers. 
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•  Email  address. 

•  Special  needs  information. 

A  (iM,S  staff  member  will  coidirm  yonr 
registration  bv  email. 

/I.  /feg/.s/ro0‘ojj  Procass 

1.  I’rimary  .Speakers 

Individuals  must  also  indicate 
whetber  they  are  the  ‘‘primary  s])(!aker’' 
for  an  agenda  item.  Primary  speakers 
miKst  be  designated  by  the  entity  that 
submitted  the  IKlPCkS  coding  recinest. 
When  registering,  primary  sjjeakers 
must  provide  a  brief  written  statement 
r(!garding  the  nature  of  the  information 
they  intend  to  provide,  and  advise  the 
HCrc.S  Public  Meeting  (ioordinator 
regarding  needs  for  audio/visual 
sn])port.  To  avoid  disrnjjtion  of  the 
meeting  and  ensure  com])atibility  with 
onr  systems,  tapes  and  disk  files  are 
tested  and  arranged  in  sjieaker  secpience 
well  in  advance  of  the  meeting.  W^e  will 
accept  ta])es  and  disk  files  that  are 
received  by  the  deadline  for 
snhmi.ssit)ns  for  each  ])nhlic  meeting  as 
specified  in  the  DATES  s(!ction  of  this 
notic:e.  The  sum  of  all  materials 
including  the  ])resentation  may  not 
(!xce(!d  10  pages  (each  side  of  a  ])age 
counts  as  1  page).  An  exception  will  he 
made  to  the  lO-page  limit  for  ndevant 
studies  ])nhlished  between  the 
apjdication  deadlim;  and  the  public 
meeting  date,  in  which  case,  we  would 
like  a  copy  of  the  com])lete  |)nhlication 
as  soon  as  j)ossihle.  This  exce])tion 
ai)plies  only  to  the  ])age  limit  and  not 
the  submission  deadline. 

The  materials  may  he  emailed  or 
delivered  by  regular  mail  to  one  of  the 
IKiPCkS  Public  Meeting  Coordinators  as 
specified  in  the  ADDRESSES  section  of 
this  notice.  The  materials  must  he 
emailed  or  po.stmarked  no  later  than  the 
dfiadline  specified  in  the  DATES  section 
of  this  notice.  Individuals  will  need  to 
provide  3.5  copies  if  materials  are 
delivered  hv  mail. 

2.  5-Minute  .Speakers 

To  afford  the  .same  opportunitv  to  all 
attendees,  5-minute  sp(!ak(!rs  are  not 
recpiired  to  register  as  j)rimary  s])eakers. 
However,  5-minute  s])eakers  must  still 
register  as  attendees  by  the  deadline  .set 
forth  under  “Deadlines  for  all  Other 
Attendees  Registration”  in  tin;  DATES 
section  of  this  notice.  Attendees  can 
sign  u])  only  on  the  day  of  the  mecding 
to  do  a  5-minute  ])resentation. 
Individuals  mu.st  provide  tluiir  name, 
company  nanu!  and  addre.ss,  contact 
information  as  specified  on  the  sign-up 
sheet,  and  identify  the  si)ecific  agenda 
item  that  they  will  addre.ss. 


C.  Additional  Moot  in;^/He<>ist  rat  ion 
Information 

\V(;  were  ahhi  this  year  to  combine  the 
Orthotics/Prosthetics  and  DME  meeting 
into  one  public  meeting  date.  That 
public  meeting  will  he  Tuesday.  June  4, 
201 3. 

The  product  cat(;gory  reported  hv  the 
a])])licant  may  not  he  tin;  .same  as  that 
a.ssigned  by  us.  Prior  to  registering  to 
attend  a  ])uhlic  meiding,  all  ])articij)ants 
are  advised  to  review  the  public  meeting 
agendas  at  i\’\v\v.cins.hhs.;^ov/ 
madhcpcsganinfo  which  identify  our 
category  determinations,  and  the  dates 
each  item  will  he  discusscxl.  Draft 
agendas,  including  a  summary  of  each 
nxjue.sl  and  our  jjreliminary  decision 
will  he  jjosted  on  our  HCPC.S  Web  site 
at  w’ww.cins.hhs.gov/nwdhcpcsgHninfo 
at  least  4  weeks  before  each  meeting. 

Additional  details  regarding  the 
])uhlic  meeting  process  for  all  new 
public  retpiests  for  revisions  to  the 
HCP(kS,  along  with  information  on  how 
to  register  and  guidelines  for  an 
effective  presentation,  will  he  po.sted  at 
hiast  4  w(!eks  before  the  first  meeting 
date  on  the  official  HCPCkS  Web  site  at 
w’w’w.cins.hhs.gov/nmdhcpcsganinfo. 

Th(!  document  titled  “Cluidelines  for 
Particij)ation  in  Public  Mtietings  for  All 
New  Public  Retpiests  for  Revisions  to 
the  I  lealthcani  (iommon  Procculure 
Coding  .System  (IKiPCS)"  will  be  made 
availal)le  on  the  IKiPC.S  Web  site  at  huist 
4  weeks  befon;  the  first  ])nblic  meeting 
in  2013  for  all  new  public  ri!(|ue.st.s  for 
revisions  to  the  HCPC.S.  Individuals 
who  intend  to  provide  a  ])re.s(mtation  at 
a  public  uuMiting  will  need  to  familiarize 
themselves  with  the  HCPC.S  Web  site 
and  the  valuable  information  it  provides 
to  ])rospective  registrants.  The  HCPC.S 
Web  site  also  contains  a  document  titled 
“Healthcare  Common  Procedure  Coding 
System  (HCPC.S)  Level  11  Coding 
Proc:edures,”  which  is  a  de.scription  of 
the  HCPC.S  coding  process,  including  a 
detailed  explanation  of  the  i)rocedures 
used  to  make  coding  detcnininations  for 
all  the  ])roducts,  supplies,  and  services 
that  are  coded  in  the  HCPCS. 

The  HCPC.S  W(!b  site  also  contains  a 
document  titled  “HCPC.S  D(;ci.sion  Tret; 
K:  Did'initions”  which  illustrates,  in  a 
How  diagram  format,  HCPC.S  coding 
standards  as  de.scrilx'd  in  our  Coding 
Procedur(!s  docunuait. 

A  summary  of  eac:h  ])ublic  meeting 
will  be  po.st(!d  on  the  HCPC.S  Wed)  site 
by  the  end  of  Augu.st  2013. 

III.  Pre.sentations  and  Comment  Format 

\Vv.  can  only  (!stimat(!  the  amount  of 
meeting  time  that  will  b(!  mnuhid  since 
it  is  difficult  to  anticipate  the  total 
number  of  speakers  that  will  regi.ster  for 


each  meeting.  Meeting  participants 
should  arrive  early  to  allow  time  to  clear 
security  and  sign-in.  Each  meeting  is 
ex|)ected  to  begin  jjromptly  as 
scheduled.  Meetings  may  end  earlier 
than  the  stated  entling  time. 

A.  Oral  Prasantation  Procadnras 

All  primary  speakers  mu.st  regi.ster  as 
provided  under  the  section  titled 
“Meeting  Registration.”  Materials  and 
writings  that  will  be  used  in  support  of 
an  oral  pre.sentation  should  b(! 
submitted  to  one  of  the  HCPCkS  Public 
Meeting  Coordinators. 

The  materials  may  be  emailed  or 
delivered  by  regular  mail  to  one  of  the 
HCPC.S  Public  Meeting  Coordinators  as 
specified  in  the  ADDRESSES  section  of 
this  notice.  The  materials  mu.st  be 
emailed  or  po.stmarked  no  later  than  the 
deadline  specified  in  the  DATES  section 
of  this  notice.  Individuals  will  need  to 
include  35  copies  if  materials  are 
delivered  by  mail. 

B.  Primary  Spaakar  Prasantations 

'file  individual  or  (mtity  r(!(|uesting 
revisions  to  the  IKIPC.S  coding  sy.stem 
for  a  jjarticular  agtmda  item  mav 
designate  one  “primary  si)eaker”  to 
make  a  ])resentation  fora  maximum  of 
15  minut(!s.  Fifteen  minutes  is  the  total 
lime  interval  for  the  presentation,  and 
tin;  presentation  must  incorporali;  the 
demonstration.  .s(!t-up,  and  distribution 
of  material,  in  establishing  tin;  public 
meeting  agenda,  we  may  group 
multiple,  related  recjiuists  under  the 
.same  agenda  item.  In  that  case,  we  will 
decide  whether  additional  tinm  will  be 
allotted,  and  may  t)pt  to  increa.se  the 
amount  of  time  allotted  to  the  .si)eaker 
by  increments  of  less  than  15  minutes. 

Individuals  designated  to  b(!  the 
primary  .sp(;aker  mu.st  register  to  attend 
the  meeting  using  the  registration 
procedures  described  under  the 
“Meeting  Registration”  section  of  this 
notice  and  contact  one  of  the  HCPC.S 
Public:  Meeting  Coordinators,  sjjecified 
in  the  ADDRESSES  .section.  Primary 
speakers  must  akso  .separately  register  as 
jerimary  speakers  by  the  date  .sj)ecified 
in  the  DATES  section  of  this  notice. 

C.  “5-Minnta"  Speaker  Prtfsentaiions 

Mending  attendees  can  sign  up  at  the 
nunding,  on  a  first-comc!,  first-served 
basis,  to  make  5-minnte  presentations 
on  individual  agemda  items.  Rased  on 
the  number  of  items  on  the  agenda  and 
the;  progr(;ss  of  the  mending,  a 
eledeirmimdion  will  be  made  at  the 
mending  by  the  mending  e:oordiniitor  and 
the  mending  moelenator  re;gareling  how 
many  5-minnte  spe;aker.s  e;an  be; 
ae:e:e)mme)elatenl. 


11204 


Federal  Register  /  Yol.  78.  No.  32 /Friday.  February  lli,  2013  /  Notices 


D.  DffcUnation 

Oil  the  day  of  the  meeting,  liefore  the 
end  of  the  meeting,  all  primarv  speakers 
and  .'i-minute  speakers  must  provide  a 
hriiif  written  summarv  of  their 
comments  and  conclusions  to  the 
IKl’O.S  Puhlic  Meeting  (x)ordinator. 

I'iach  primarv  speaker  and  .'S-minute 
speaker  must  declare  in  their 
jiresentation  at  the  meeting,  as  well  as 
in  their  written  summarv.  whether  thev 
have  any  financial  involvement  with  the 
mamifactiirers  or  comjietitors  of  anv 
items  being  discussed:  this  includes  anv 
liayment.  salary,  remuneration,  or 
lienefit  provided  to  that  speaker  hv  the 
manufacturer  or  the  manufacturer's 
rejiresentatives. 

E.  Written  (Jonnnents  From  Meetin;^ 
Attendees 

Written  comments  will  he  accepted 
from  the  general  puhlic  and  meeting 
registrants  anvtime  ii|)  to  the  date  of  the 
juihlic  meeting  at  which  a  re(|uest  is 
di.scussed.  ('.omments  must  he  .sent  to 
the  address  listed  in  the  ADDRESSES 
.sei:tion  of  this  notice. 

Meeting  attendees  may  also  suhmit 
their  written  comments  at  the  meetin  >. 
Due  to  the  clo.se  timing  of  the  puhlic 
meetings,  snhsecinent  workgroup 
reconsiderations,  and  final  decisions, 
we  are  able  to  consider  onlv  those 
comments  received  in  writing  by  the 
clo.se  of  the  public  meeting  at  which  the 
nupiest  is  discu.ssed. 

IV.  Security.  Building,  and  Parking 
(Guidelines 

The  meetings  are  held  within  the 
(GMS  (Complex  which  is  not  open  to  the 
general  public.  Visitors  to  the  complex 
are  reciuired  to  show  a  valid  II.S. 
(Government  issued  photo  identification, 
jireferahly  a  driver’s  licen.se.  at  the  time 
of  entry,  l^articijiants  will  also  he  subject 
to  a  vehicular  search  before  access  to  the 
complex  is  granted.  Participants  not  in 
jKissession  of  a  valid  identification  or 
who  are  in  juKssession  of  jirohihited 
items  will  he  denied  access  to  the 
comj)lex.  Prohibited  items  on  Federal 
juojiertv  include  hut  are  not  limited  to. 
alcoholic  beverages,  illegal  narcotics, 
explosives,  firearms  or  other  dangerous 
weajKiiis  (including  jiocket  knives), 
dogs  or  other  animals  excejit  .service 
animals.  Once  cleared  for  entry  to  the 
complex  partici])ants  will  he  directed  to 
parking  by  a  .security  officer. 

In  order  to  ensure  expedited  entrv 
into  the  building  it  is  recommended  that 
participants  have  their  ID  and  a  copy  of 
their  written  meeting  registration 
confirmation  readily  available  and  that 
they  do  not  bring  laptops  or  large/hulkv 
items  into  the  building.  Partici])ant.s  are 


reminded  that  photography  on  the  (GM.S 
complex  is  prohibited.  (GMS  has  also 
been  declared  a  tobacco  free  camiuis 
and  violators  are  siihject  to  legal  action. 

In  ])lanning  arrival  time,  we  recomnumd 
allowing  additional  time  to  clear 
security.  Individuals  who  are  not 
regi.stiaed  in  advance  will  not  he 
permitted  to  enter  the  Iniildiug  and  will 
lie  unable  to  attend  the  meeting.  The 
juihlic  may  not  enter  the  building  earliiir 
than  4.')  minutes  before  the  convening  of 
the  meeting  each  day. 

(Guest  access  to  the  complex  is  limited 
to  the  meeting  area,  the  main  lohhv.  and 
the  cafeteria.  If  a  visitor  is  found  outside 
of  those  areas  without  proper  escort 
they  may  he  escorted  out  of  the  facilitv. 
Also  he  mindful  that  there  will  he  an 
opjjortunity  for  everyone  to  speak  and 
w(!  reciuest  that  everyone  waits  for  the 
appropriate  time  to  jire.sent  their 
])roduct  or  opinions.  Di.srujJtive 
liehavior  will  not  he  tolerated  and  may 
result  in  removal  from  the  meetings  and 
e.scort  from  the  complex.  No  visitor  is 
allowed  to  attach  I  USB  cables,  thumh 
drives  or  any  other  (uiuipment  to  any 
CGMS  information  technologv  (11)  .system 
or  hardware  for  any  purpose  at  anytime. 
Additionally.  (GMS  staff  is  prohihiteil 
from  taking  such  actions  on  behalf  of  a 
visitor  or  utilizing  any  removable  media 
jirovided  hv  a  visitor. 

We  cannot  a.ssume  responsibility  for 
coordinating  the  recei|)t.  transfer, 
transport,  storage,  set-up.  .safetv.  or 
timely  arrival  of  any  jiersonal 
belongings  or  items  used  for 
demon.stration  or  to  su])port  a 
jne.sentation.  Sjiiicial  arrangements  and 
approvals  are  reijuired  at  least  2  weeks 
prior  to  each  puhlic  meeting  in  order  to 
bring  pieces  of  ecpiipment  or  medic:al 
devices.  The.se  arrangements  need  to  he 
made  with  the  puhlic  meeting 
coordinator.  It  is  jiossihle  that  certain 
requests  made  in  advance  of  the  puhlic 
meeting  could  he  denied  hecau.se  of 
uni(]ue  safety,  security  or  handling 
i.ssues  related  to  the  (Ujuipment.  A 
minimum  of  2  weeks  is  required  for 
aj)j)roval.s  and  .security  jn’ocedures.  Anv 
re()ue.st  not  submitted  at  least  2  weeks 
in  advance  of  the  |)ul)lic  meeting  will  he 
denied. 

CGMS  policy  recpiires  that  everv 
foreign  national  (as  defined  by  the 
De])artment  of  Homeland  Security  is 
"an  individual  who  is  a  citizen  of  anv 
country  other  than  the  United  States") 
is  assigned  a  host  (in  accordance  with 
the  De])artment  Foreign  Visitor 
Management  Policy,  Ajijieiulix  (G. 
(Guidelines  for  Hosts  and  I'Gscorts).  The 
ho.st/hosting  official  is  reciuired  to 
inform  the  Division  of  (Gritical 
Infrastructure  Protection  (DCGIP)  at  least 
12  business  days  in  advance  of  any  visit 


by  a  foreign  national.  Foreign  nationals 
will  he  re(niir(!d  to  produce  a  valid 
passport  at  the  time  of  entry. 

Attendees  that  are  foreign  nationals 
need  to  identify  them.selves  as  such,  and 
jirovide  the  following  information  for 
security  clearance!  to  the  puhlic  meiiting 
coordinator  by  the  date  sjiecified  in  the 
DATES  section  of  this  notice: 

•  Visitor's  full  name  (as  it  a])])ears  on 
passjiort). 

•  CGender. 

•  (Gountry  of  origin  and  citizenship. 

•  Biographical  data  and  related 
information. 

•  Date  of  birth. 

•  Place  of  birth. 

•  Passjiort  number. 

•  Passport  i.ssue  date. 

•  Pa.ssport  expiration  date. 

•  Dates  of  visits. 

•  Companv  Name. 

•  Position/Title. 

l)al(!(l:  FHiriiarv  8.  2013. 

Marilyn  Tavoniier, 

Actin’^  Aclininistidlar.  (ionters  for  Medicere 
(t  MtHiictiid  Seivicc's. 

II-'R  Doc.  2()i:i-():i47a  I'ilcd  2-l4-i:i;  «:4,''.  ami 
BILLING  CODE  4120-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-D-01 45] 

Accreditation  and  Reaccreditation 
Process  for  Firms  Under  the  Third 
Party  Review  Program:  Part  I;  Draft 
Guidance  for  Industry,  Food  and  Drug 
Administration  Staff,  and  Third  Party 
Reviewers;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notic:e. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availahilitv  of  the  draft  guidance 
entitled  “Accreditation  and 
Reaccreditation  Process  for  Firms  Under 
the  Third  Party  Review  Program:  Part  1.” 
The  Federal  Food,  Drug,  and  (Gosmetic 
Act  (the  FD&CG  Act),  as  amended  by  the 
Food  and  Drug  Administration  Safetv 
and  lnno''ation  Act  (FDASIA),  re(|uires 
FDA  to  establish  and  publish  criteria  to 
reaccredit  or  deny  reaccreditation  to 
jier.sons  accredited  hv  F’DA  under  the 
I'Dt^CG  Act  to  perform  premarket  review 
of  medical  devices.  This  draft  guidance 
describes  the  accreditation, 
reaccreditation,  and  accreditation 
withdrawal  processes,  including  criteria 
that  will  he  considered  to  accredit, 
reaccredit,  deny  accreditation  to,  and 
deny  reat:creditation  to  third  party 
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reviowcM's  iindor  the  'riiird  Fartv  Review 
I’rogram.  't  he  criteria  will  facilitate 
international  harmonization  and. 
then;!)}',  in  the  future,  allow  us  to 
l(!V(!rage  resources  with  those  of 
regulating  bodies  in  other  countries. 

This  draft  guidance  is  not  final  nor  is  it 
in  (dfect  at  this  time. 

DATES:  Although  yon  can  comment  on 
any  guidance  at  any  time  (see  21  (IFR 
10.11 .5(g)(5)),  to  (msiirc!  that  the  Agency 
considers  yonr  comment  on  this  (haft 
guidance  hefon;  it  hiigins  work  on  the 
final  version  of  the  guidance,  snhmit 
either  electronic  or  written  comments 
on  the  draft  guidance  by  April  l(i.  2013. 
ADDRESSES:  Submit  written  re(|n(!sts  for 
single  cojjies  of  the  draft  guidance 
document  entitled  "Accreditation  and 
Reaccreditation  Rroc(^ss  for  Pdrms  Under 
the  Third  Party  Review  Program:  Part  1" 
to  the  Division  of  Small  Manufacturers. 
International,  and  Consinmn'  Assistance, 
Cient(M’  for  D(ivic(is  and  Radiological 
Health.  Food  and  Drug  Administration, 
10003  New  Hami)shire  Ave..  Bldg.  00, 
rm.  4013,  Silver  .Spring.  MD  20t)‘)3- 
0002.  Send  one  self-addres.scul  adh(;sive 
lah(!l  to  assist  that  office  in  ])roces.sing 
yonr  recpiest,  or  fax  yonr  rcupiest  to  301- 
847-8140.  .S(!e  the  SUPPLEMENTARY 
INFORMATION  section  for  iidormation  on 
(!l(!ctronic  acce.ss  to  the  guidance. 

Snhmit  electronic  conmumts  on  the 
draft  guidance  to  hUji:// 
\\’\v\v.iv;^ulcitions.;^ov.  .Submit  written 
comments  to  the  Ilivision  of  Dockets 
Management  (MFA-305),  Food  and  Drug 
Administration.  5030  Fishers  Lane.  rm. 
1001,  Rockville.  MD  20852.  Identify 
comments  with  the  docket  numh(!r 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  tNFORMATION  CONTACT: 

.Sccjtt  McFarland,  Cemter  for  Devices  and 
Radiological  Health.  Food  and  Drug 
Administration.  10903  New 
Hamjjshire  Ave..  Bldg.  00.  Rm.  5543, 
.Silv(!r  .S])ring,  MD  20993.  301-790- 
0217. 

SUPPLEMENTARY  INFORMATtON: 

I.  Background 

The  FD8(C  Act.  as  amended  by 
I'DA.SIA,  rtuiuires  FDA  to  (jstahlish  and 
publish  criteria  to  reaccredit  and  denv 
nnicciHulilation  to  third  parties 
accredited  nnd(!r  section  523  of  the 
FDftU  Act  (21  IJ..S.C.  300m)  to  ])(;rform 
})remarket  review  of  class  I  and  eligible 
class  II  |)remarket  notification  (510(k)) 
suhinissions.  This  draft  guidance 
descrih(!s  the  accreditation, 
reaccreditation,  and  accreditation 
withdrawal  j)roce.s.se,s,  including  criteria 
that  will  he  considered  to  accredit, 
reaccixxlit,  deny  accreditation  to.  and 


denv  reaccr(;ditation  to  firms  under  the 
Third  Party  Review  Program  ('I’PRP). 

'I’he  International  Medical  Device 
Regulators  Forum  (IMDRF)  rijcently 
issued  a  |)ro])o.sed  draft  document 
entitled  "Recognition  (Criteria  for 
Medical  Dcivice  Auditing 
Organizations”  (IMDRF  doenment), 
available  at  www’.inuirf.ori’/docs/inuirf/ 
findl/consiiltdtions/iindii-nidsdj)- 
critdiid.jxif.  3’he  IMDRF  was  conceivcnl 
in  Ihihrnary  2011  as  a  forum  to  di.scuss 
future  directions  in  iiKulical  device 
regulatory  harmonization.  It  is  a 
voluntary  group  of  nuidical  device 
regidators  from  around  the  world, 
which  inchuhis  FDA,  who  have  come 
together  to  build  on  the  strong 
foundational  work  of  the  Ulohal 
Harmonization  Task  Force  on  Medical 
Devices.  The  purj)ose  of  the  IMDRF  is 
to  accelerate  international  medical 
device  regulatory  harmonization  and 
convergence  (sen;  http:/ /www Amdrf .or;^). 

The  IMDRF  draft  doenment  refhicts 
the  group's  effort  to  develop  the 
foundations  for  a  Singh;  Audit  Program 
for  medical  devices  that  inclu{U;s 
criteria  for  tin;  recognition  and 
rerecognition  of  third  ])arty  auditing 
organizations.  (The  IMDRF  docnmenl 
ref(;rs  to  the  "recognition”  of  third 
l)arti(;s,  wher(;as  the  P'D^tU  Act  refers  to 
the  "accreditation”  of  third  parties.)  'I’he 
IMDRF  doenment  includes  crit(;ria  u.s(;(l 
or  pro])o.sed  by  nuanlH;r  countries  for 
conformity  a.ss(;.ssmenl  bodies  and  third 
party  revi(;wer.s.  The  IMDRF’  also  ])lans 
to  incor|)orate  s])(;cific  recpiirements  for 
compet(;ncy  and  considerations  for 
co(l(;s  of  conduct  that  together  will 
constitute  the  basis  for  the  recognition 
of  third  party  auditors  un(h;r  a  .Single 
Audit  Program.  When  finalized  and 
adopted,  this  document  will  r(;pn;.sent  a 
harmonized  standard  for  participating 
countries  and  could  he  useful  to  FDA  to 
the  extent  consi.stent  with  the  FD&C  Act 
and  other  relevant  laws  and  regulations. 

In  an  effort  to  develop  accreditation 
and  reaccreditation  crit(;ria  that  could 
he  used  in  the  future  for  a  harmoniz(;d 
'I'PRP,  in  this  draft  guidance  we  use 
recognition  criteria  described  in  the 
IMDRF’  doenment  as  part  of  the  criteria 
for  third  ])arty  accr(;ditation  by  FDA.  We 
intend  to  incorporate  information  from 
the  IMDRF  doenment  in  a  snt).s(;(pient 
draft  guidance  to  the  ext(;nt  a])])roj)riate 
as  |)art  of  tin;  cril(;ria  for  accreditation 
and  reaccreditation  of  r(;vi(;w{;r.s  under 
the  TPRP. 

We  ])lan  to  update  and  re-issue  this 
guidance  in  draft  again  for  further 
comment  once  the  IMDRF  has  finalized 
the  IMDRF  document,  which  is 
exp(;cted  to  he  in  D(;ceml)(;r  2013.  This 
guidance  does  not  address  accreditation 


of  insp(;ctors  under  the  FDA  'Lhird  Partv 
Insp(;ction  Program. 

n.  Significance  of  (Guidance 

rhis  draft  guidance  is  being  i.s.su(;d 
consi.stent  with  FDA's  good  guidance 
practices  riigulation  (21  HF’R  10.115). 

Th(;  draft  guidance,  when  finalized,  will 
repre.sent  the  Agency's  current  thinking 
on  the  accreditation  and  r(;accre(litation 
process  for  firms  under  the  TPRP.  It 
do(;.s  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  ojairate 
to  hind  F'DA  or  the  ])uhlic.  An 
alternative  ap])roach  may  he  used  if 
such  approach  .satisfies  the 
reciuirements  of  the  ajijilicahle  statute 
and  regulations. 

III.  Electronic  Access 

Persons  intere.sted  in  obtaining  a  copy 
of  the  draft  guidance  may  do  .so  1)V  using 
the  Internet.  A  s(;arch  capability  for  all 
CDRH  guidance  documents  is  available 
at  http  ://\\  \\  u'.  fdd.gov/MedicdlDdvicds/ 
Ddvicdlh;;^dldtiondndCkd(ldncd/ 
(hiiddnceDocdnwnts/ddfduIt.htin. 
(Guidance  documents  an;  also  available 
at  htt}}://\v\v\\’.rdf’dldtions.‘>ov.  To 
r(;ceive  "Accreditation  and 
R(;accn;ditation  Proc(;.s.s  for  Firms  Under 
the  Third  Party  R(;view  Program;  Part  1.” 
you  may  either  send  an  (;mail  r(;(|U(;.st  to 
dsini(:d@fdd.hhs.}>()V  to  receive  an 
(;l(;ctronic  co])v  of  the  document  or  send 
a  fax  r(;{iu(;.st  to  301-847-8149  to  receivi; 
a  hard  copy.  Pl(;a.se  u.se  the;  document 
numh(;r  1815  to  i(l{;ntify  the  guidance 
you  are  r(;(|U(;.sting. 

IV.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  R(;dnction  Act 

of  1995  (the  PRA)  (44  U.S.C.  3501- 
3502).  F’ederal  Agencies  must  obtain 
ajiproval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponscjr. 
"C'.ollection  of  information”  is  defined 
in  44  U..S.C:.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  Agency  r(;(iu(;.st.s 
or  r(;(]uirement.s  that  nu;ml)(;r.s  of  the 
public  submit  reports,  k(;ep  r(;cords,  or 
])rovide  information  to  a  third  j)arty. 
S(;ction  3500(c)(2)(A)  of  the  PRA  (44 
U..S.C.  350()(c)(2)(A))  r(;(]uir(;.s  F’(;d(;ral 
Agencies  to  provide;  a  00-day  notici;  in 
the  Federal  Register  conc(;rning  (;ach 
|)ro|)o.sed  colh;ction  of  information 
l)(;for(;  submitting  the  coll(;ction  to  OMB 
for  a])i)roval.  To  comply  with  this 
r(;(iuir(;ment.  FDA  is  publishing  this 
notice  of  the  ])ropo.s(;d  collection  of 
information  .s(;t  forth  in  this  document. 

With  n;.s])ect  to  the  following 
coll(;ction  of  information,  F’DA  invit(;.s 
comments  on  these  to])ics:  (1)  Whether 
the  |)ropo.sed  collection  of  information 
is  necessary  for  the  projier  j)(;rformance 
of  F’DA’s  functions,  including  whether 
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tlu!  information  will  have  |)ra(:ti(;al 
utility:  (2)  tlu;  accnracv  of  FDA's 
(;stiniati;  of  tlu;  burden  of  tlu;  proposed 
collection  of  information,  including  tlu; 
x  alidity  of  tlu;  methodology  and 
assumptions  used;  (3)  ways  to  (;nliance 
tlu;  (pialitv.  utility,  and  clarity  of  tlu; 
information  to  lu;  coil(;cted;  and  (4) 
ways  to  mininii/.e  tlu;  burden  of  tlu; 
collection  of  information  on 
r(;spond(;nts.  including  through  the  use 
of  automat(;d  collection  teclmi(|nes. 


wlu;n  ai)|)ropriate,  and  other  forms  of 
iiddrmation  t(;chnology. 

Accreditation  and  R(;accr(;ditation 
Process  for  Firms  Under  the  Third  Party 
Review  Program: 

Part  1:  Draft  (hiidance  for  liuhistrv  aiul 
Food  and  Drug  Administration  Staff 

This  draft  giiidanci;  d(;scrib(;s  revis(;d 
accr(;ditation,  n(;w  r(;accreditation.  and 
accr(;ditation  withdrawal  processes, 
including  criteria  that  will  lx; 
consid(!r(;d  to  accredit,  r(;accri;dit.  d(;ny 
accreditation  to,  and  d(;nv 


reac;creditation  to  third  party  revi(;wers 
under  the  TPRP.  Tlu;  giiidaiux;  ])rovides 
recommendations  reg.arding  the 
information  that  should  lx;  snbmitt(;d 
for  consid(;ratioii  to  accrcxlit  and 
r(;accr(;dit.  This  guidance;  wlu;n 
finalized,  will  revi.se;  the  coll(;ctions  of 
information  for  FDA's  Third  Party 
R(;yi(;w  Program.  OMH  control  number 
Oni 0-0375. 

FDA  estimates  the  hurd(;n  of  this 
collection  of  information  as  follows: 


Table  1— Estimated  Annual  Reporting  Burden  ^ 


Submission  of  information  for 
accreditation  program 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 
(in  hours) 

Total  hours 

Requests  for  accreditation  (current  requirement)  . 

1 

1 

1 

24 

24 

Requests  for  reaccreditation  (proposed  requirement)  . 

510(k)  reviews  conducted  by  accredited  third  parties  (cur- 

1 

4 

24 

96 

rent  requirement)  . 

26 

260 

40 

10,400 

Total  . 

10,520 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  2— Estimated  Annual  Recordkeeping  Burden  ^ 


Retention  of  information  for 
reaccreditation  program 

Number  of 
recordkeepers 

Number  of 
records  per 
recordkeeper 

Total  annual 
records 

Average 
burden  per 
recordkeeping 

Total 

hours 

510(k)  reviews  (current  requirements) . 

26 

260 

10 

2,600 

Reaccreditation  documentation  . 

1 

10 

10 

100 

Total  . 

2,700 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Uurr(;ntly  ap])royr;d  collection 
r(;(|uirements: 

1 .  Repe)rting 

a.  R(;(]ue.sts  for  accreditation:  In  the 
past  3  y(;ars.  the  Agency  has  averaged 
receipt  of  one  a|)j)lication  for 
accreditation  for  third  party  review. 

1).  Pr(;market  notification  (310{k)) 
reviews  conducted  hy  accredited  third 
parties:  According  to  FDA's  data  in 
2005).  tlu;  Ag(;ncy  has  ex|x;rienced  that 
the  number  of  510(k)s  submitted  for 
third-party  review  is  a|)proximatelv  200 
annually,  which  is  20  annual  reviews 
p(;r  each  of  tlu;  10  accredited  r(;view(;rs. 

2.  Recordkeeping 

a.  Third  party  r(;viewers  are  nxpiired 
to  keep  records  of  their  review  of  each 
snbmi.ssion.  Acerx'ding  to  FDA's  in 
2t)05).  the  Agency  anticipates 
approximat(;lv  200  submissions  of 
510(k)s  for  third  party  review  per  year. 

Proposed  revisions  to  currently 
approv(;d  collection: 

1.  Reporting 

a.  Recpie.sts  for  reaccreditation:  The 
Agency  anticij)ates  an  average  receipt  of 


four  a])plications  for  reaccr(;ditation  for 
third  i)arty  review. 

2.  Record  retention 

a.  Record  retention  related  to 
reaccn;ditation  program:  The  Agency 
anticipates  that  there  will  be  a 
requir(;ment  to  retain  documentation  to 
support  reaccreditation. 

The  respondents  for  this  information 
collection  are  ]irivate  sector,  for-profit 
firms  s(;eking  accr(;ditation  and 
reaccreilitation  to  ])articipat(;  as  third 
party  reviewers  to  review  51t)(k)s  for 
certain  low-to-moderate  risk  d(;vices. 
FDA  estimat(;s  that  it  will  receive 
approximately  four  nKpiests  for 
reaccn;ditation  annually.  The  Agency 
reached  this  estimate  hv  reviewing  tlu; 
number  of  existing  accreditetl  firms 
under  the  TPRP  program  and  prorating 
the  reaccreditation  of  each  firm  every  3 
y(;ars. 

FDA  e.stimates  from  pa.st  experiences 
involving  the  accreditation  and  TPRP 
])r(x:esses  that  re(jU(;sts  will  take 
approximately  24  hours  ])er  respondent. 
This  average  is  ba.sed  upon  estimates  by 
FDA  administrative  and  technical  staff 


who  are  familiar  with  the  r(;(iuirements 
for  accreditation  and  reaccreditation 
under  the  TPRP.  FDA  re(|uests 
comments  on  these;  estimat(;s  and  the 
methodology  u.sed  to  estimate  the 
burdens. 

V.  Comments 

Interested  j)ersons  may  submit  eitlu;r 
electronic  comments  regarding  this 
document  to  lUtp  J/www.rugiildlions.gov 
or  written  i:onnnents  to  the  Division  of 
Dockets  Management  (see  ADDRESSES).  It 
is  nec(;ssary  to  send  only  eene  s(;t  of 
comments.  Identify  comments  with  tlu; 
docket  number  found  in  brackets  in  the 
lu;ading  of  this  d(x:unu;nt.  Received 
comments  mav  be  seen  in  the  Division 
of  Dockets  Managenu;nt  betwe(;n  5)  a.m. 
and  4  ]).m.,  Monday  through  Friday,  and 
will  be  posted  to  the  docket  at  http:// 
n’ww’.ragiildtioiis.gov. 

Diiled:  luihriiary  11.  2013. 

Leslie;  Kiix. 

Assistant  (ionimissionar  far  Policy. 

IKK  Doc.  2()1:M):ci:{»  ImIM  2-14-i:i:  K:4r)  anil 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2009-D-0395] 

Clinical  Study  Designs  for  Surgical 
Ablation  Devices  for  Treatment  of 
Atrial  Fibrillation;  Guidance  for 
Industry  and  Food  and  Drug 
Administration  Staff;  Availability 

agency:  1h)()(1  iiiul  Drug  Administration. 

Hits. 

ACTION:  Notict!. 

SUMMARY:  TIk:  Food  and  Drug 
Administration  (FDA)  is  announcing  tlu; 
availability  of  the  guidance!  entithid 
“Clinical  Study  Designs  for  Surgical 
Ablation  Devices  for  Treatment  of  Atrial 
Fibrillation."  Tins  guidance  provides 
FDA’s  recommendations  on  clinical  trial 
designs  for  surgical  ablation  devices 
intended  for  tb(!  treatment  of  atrial 
fibrillation. 

DATES:  Submit  either  (ibictronic  or 
written  comments  on  this  guidance  at 
any  time.  Ceneral  comments  on  Agency 
guidance  documents  are  welconu!  at  anv 
time. 

ADDRESSES:  Submit  written  retpiests  for 
singli!  copii!S  of  the  guidance  document 
(Mititled  “Clinical  Study  Designs  for 
Surgical  Ablation  D(!vices  for  Treatment 
of  Atrial  Fibrillation"  to  the  Division  of 
Small  Manufacturers,  International  and 
(Consumer  Assistance,  (ienter  for 
Devices  and  Radiological  Health.  Food 
and  Drug  Administration.  l()t)()3  New 
Hamp.sbire  Ave..  Bldg.  88.  Rm.  4813, 
Silver  Spring.  MD  2();)t)3-()()()2.  Send 
one  self-addressed  adlmsive  label  to 
assist  that  office  in  processing  your 
r(!t|nest,  or  fax  your  retjuest  to  381-847- 
8149.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  aceexss  to  tin!  guidance. 

Submit  el(!ctronic  comments  on  the 
guidance  to  http://\\'\\’\\’.ivgiiIutions.;^ov. 
Submit  written  comments  to  the 
Division  of  Dockets  Management  (HFA- 
38.5),  Food  and  Drug  Administration, 
5838  Fi.sb(!r.s  Lane.  Rm.  1881,  Rockville, 
MD  28852.  Identify  comments  with  the 
doc:ket  number  found  in  brackets  in  the 
beading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Libet  Cart)i!r,  C,(!nt(!r  for  Devices  and 
Radiological  Health,  b'ood  and  Drug 
Admini.stration,  18983  New  Ham])sbire 
Ave..  Bldg.  88,  Rm.  1254,  Silver  .Spring, 
MD  28993-8802,  381-798-8912. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Atrial  fibrillation  (AF)  is  a  complex 
arrbytbmia  of  the  heart.  This  gnirlance 


describ(!s  elenH!nts  of  siiggestiul  clinical 
study  design  for  surgical  ablation 
devices  ns(!d  to  trcuit  })atii!nt.s  with 
longstanding  persistent  AF  and  |)atient.s 
with  .sym])tomatic  jjaroxysmal  AF.  sneb 
as  inednsion  and  exclusion  criteria  and 
as.si!,s.sm(!nt  {)f  effectiv(!nes.s,  which  may 
difler  for  these  patient  populations.  In 
the  Federal  Register  of  .Sc!j)lemb(!r  14, 
2889  (74  FR  485)‘)()),  FDA  announced  the 
availability  of  the  draft  guidance 
document.  lnter(!sted  ])er.sons  were 
invited  to  connn(!nt  by  D(!ceml)er  14, 
288!).  TbrcH!  sets  of  comments  w(!re 
received  with  r(!commendation.s  r(!lated 
to  definitions  and  certain  elements  of 
the  recommencbul  stndv  design(.s).  sneb 
as  .study  endj)oints,  end])oint 
asse.ssments,  appro])riate  control  groups, 
and  followii])  of  study  subjects.  In 
resjjonse,  FDA  revised  the  guidance 
doenment  to  addre.ss  the  c:omments  and 
clarify  our  recommendations  as 
a])])ropriate.  This  guidance  supersedes 
the  draft  guidance  entitled  “Clinical 
.Study  D{!signs  for  .Surgical  Ablation 
D(!vices  for  'rreatment  of  Atrial 
l-dbrillation,"  dat(!d  .Se])tember  14,  2889. 

II.  Significance  of  Cuidance 

This  guidance  is  l)(!ing  issued 
consi.stent  with  f’DA's  good  guidance! 
practic(!s  r(!gnlation  (21  (d’’R  18.115). 

Tb(!  guidance  r(!j)r(!.s(!nts  the  Agenev’s 
cmT(!nt  thinking  on  clinical  study 
d(!signs  for  surgical  ablation  devices  for 
treatment  of  atrial  fibrillation.  It  does 
not  cr(!ate  or  confer  any  rights  for  or  on 
any  person  and  do(!.s  not  op(!rate  to  bind 
FDA  or  the  jeublic.  An  alternative 
aj)proacb  may  be  u.sed  if  such  approach 
satisfies  the  recinirements  of  the 
ap])licable  statute  and  regulations. 

III.  Electronic  Access 

Per.sons  interested  in  obtaining  a  copy 
of  the  guidance  may  do  .so  by  using  the 
Internet.  A  search  caj)ability  for  all 
CDRH  guidance  documents  is  available 
at  h1tp://\\'\\’\v.f({(i.gov/Medi(:(ilDe;vic(is/ 
De  vi  ctling  ulationundCiuid  a  nee/ 
(hudcinceDocunwnts/defdidt.htin. 
Gindance  documents  are  also  available 
at  http://\\'\\'iv.re;^id(itions.gov.  'I’o 
receive!  “(ilinical  .Study  Densigns  for 
.Surgical  Ablation  Devices  for 'rr(!atment 
of  Atrial  f’ibrillation."  you  may  either 
semd  an  email  r(!(]ue.st  to 
dsini(:(t@f(](i.}dis.g()v  to  rec(!ive  an 
(!lectronic  coj))'  of  the  doenment  or  .send 
a  fax  reepiest  to  381-847-8149  to  r(!ceive 
a  bard  co])y.  Please  use  the  doenment 
innnbi!!'  1788  to  identify  the  guidance 
you  are  r(!(|uesting. 

IVL  Paperwork  Reduction  Act  of  1995 

I'liis  guidance  refers  to  previously 
ajjproved  collections  of  information 
found  in  F'DA  regulations,  'fbese 


collections  of  information  are  subject  to 
ri!view  by  the  Office  of  Managem(!nt  and 
Budget  (C)MB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  II.S.C.  3581- 
3528).  'fbe  collections  of  information  in 
21  C1>'R  part  812  have  been  approved 
under  OMB  control  number  8!)1 8-8878; 
the  colb!ctions  of  iiddrmation  in  21  (iFR 
])art  887,  snbpart  E.  have  been  approviul 
under  OMB  control  number  8918-8128; 
the  collections  of  information  in  21  CFR 
])art.s  58  and  58  have  l)e(!n  a|)proved 
under  OMB  control  number  8918-8138; 
and  the  collections  of  information  under 
21  (T’R  ])art  814  have  l)(!en  ap])roved 
under  OMB  control  number  8!)1 8-8231 . 

V.  (Comments 

Interested  persons  may  submit  either 
written  comments  regarding  this 
document  to  the  Division  of  Dockets 
Management  (s(!e  ADDRESSES)  or 
electronic  comments  to  http:// 

WWW. reguhitions.gov.  It  is  onlv 
nece.ssarv  to  send  one  set  of  comments. 
Identify  c:onnnents  with  the  doc;ket 
number  found  in  brackets  in  the 
beading  of  this  document.  R(!ceived 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  betw(!(!n  !)  a.m. 
and  4  p.m..  Monday  tbrougb  Friday,  and 
will  be  ])ost(!d  to  the  docket  at  http:// 
www.regidations.gov. 

Diiled:  iMljiiiary  1  1.  2()i;t. 

I,l!sli(!  KlIX, 

Assistant  (ioininissionar  for  Poliev. 

IFK  Hoc.  2(!i;!-():!4H7  l’il(!(l  2-14-i:t:  K:4.'i  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Transmissible  Spongiform 
Encephalopathies  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  F'ood  and  Drug  Administration, 
HITS. 

ACTION:  Notice. 

'I’liis  notice  announces  a  forthcoming 
meeting  of  a  jinblic:  advisorv  committee 
of  the  Food  and  Drug  Administration 
(FDA).  'File  meeting  will  l)(!  open  to  the 
public. 

\hnne  of  Committee:  'rransmissible 
.Spongiform  Kncepbalopatbies  Advi.sory 
(kimmittee. 

Cenend  Inunction  of  the  Committee: 
'I’o  jirovide  advice  and 
r(!Connnendalions  to  the  Agency  on 
FDA’s  regulatorv  i.ssnes. 

Date  and  Time:  'Fbe  meeting  will  be 
held  on  March  14,  2813,  from  8  a.m.  to 
4  p.m. 


11208 


Federal  Register/ Yol.  78,  No.  32/Fri(lay,  February  15,  2013 /Notices 


Ijicatiou:  5(j3()  l'’i.shers  Lani!.  MIA 
(AiniercMice  Room  KHiti.  Rockville.  Ml) 
2()H.'i7.  For  those  unable  to  attend  in 
penson.  the  inetiting  will  also  he 
Webcast.  The  Wiih  cast  will  he  available 
at  the  following  link  htt})://id(i.v()rk(:(is1. 
(:oiu/\\'vbcasl/VH‘\\(‘i'/ 

?]U‘ki=(i:ibc  I  b(l2fi:W()4()b4l} 
tfb7(ib7('l»uif(:4If)l({. 

('.ontact  Prison:  Bryan  luimrv  or 
Rosanna  llarvev.  (ienter  for  Biologies 
Fvalnation  and  R(!.search  (HFM-71). 

Food  and  Drug  Administration.  1401 
Rockville  Bike.  Rockville.  Ml)  208.52. 
301-827-1277  or  301-827-1 207. or 
FDA  Advisorv  (iommitt(;e  Information 
bine.  1-800-741-8138 (301-443-0572 
in  the  Washington.  D(]  area).  A  notice  in 
the  Federal  Register  about  last  minute 
modifications  that  imj)act  a  previously 
announced  advisorv  committee  meeting 
cannot  always  he  published  (pnckly 
enough  to  provide  timely  notice;. 
Therefore,  yon  shoidd  always  check  the 
Agency's  \V(;h  site  at  http://\\  \v\v.ld(i. 
p^ov/AdvisorvCjomiuiitrrs/driouh.htiu 
and  scroll  down  to  the  ai)])ropriate 
advisorv  committee  m(;eting  link,  or  call 
the  advisorv  committ(;e  information  line; 
to  learn  about  po.ssihh;  modifications 
h(;fore  coming  to  the  m(;eting. 

Ageuf/n.On  March  14.  2013.  the; 
(iommittea;  will  meet  in  oja;!!  session  to 
discuss  FD.A’s  draft  risk  as.sessmeut 
model  for  ])otential  exposure  to  the 
variant  (ireut/.feldt-Jiikoh  dis(;as(;  (vd)!)) 
agent  in  R(;d  Blood  (iells  for  transfusion 
in  tin;  linited  .Stales. 

FDA  inl(;nd.s  to  make  background 
mat(;rial  available  to  the  public  no  later 
than  2  business  days  before  the  meeting. 
If  FDA  is  unable  to  ])ost  the  background 
material  on  its  Web  site  prior  to  tin; 
meeting,  the  background  material  will 
Im;  made  publicly  available  at  the 
locatit)!!  of  the  advisorv  committee 
m(;etiug.  and  the  bac:kground  material 
will  he  posted  on  FDA's  Web  site  after 
the  meeting.  Background  material  is 
available  at  htip://\\  \v\v.fdo.}>o\’/ 
AdvisoixCAnumittors/CAilrndai'/ 
drfdiilt.htni.  .Scroll  down  to  the 
aj)j)ropriate  advi.sory  committee  me(;ting 
link. 

Pmerdurr:  Interested  pi;rsons  may 
|)re.senl  data,  information,  or  views, 
orally  or  in  writing,  on  issues  ])(;nding 
before  the  committee.  Written 
suhmi.ssions  mav  hi;  math;  to  the  contact 
p(;rson  on  or  before  March  7.  2013.  On 
March  14.  2013.  oral  ])resentation.s  from 
the  public  will  be;  scheduh;d  l)(;tw(;(;n 
api)roximately  1  p.m.  and  2  p.m.  Tho.se 
individuals  interested  in  making  formal 
oral  j)res(;ntations  should  nolifv  the 
contact  person  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 


proposed  i)arlicipants,  and  an 
indication  of  tin;  ap|)roximat(;  time; 
r(;(iuested  to  make  their  ])re.senlation  on 
or  hefori;  F(;bruary  27,  2013.  Time 
allotted  for  each  pr(;sentation  may  1m; 
limited.  If  llu;  numlu;!' of  r(;gistrants 
r(;(iuesting  to  s|)i;ak  is  gr(;at(;r  than  can 
Im;  r(;asonal)lv  accommodated  during  tlu; 
schedul(;d  op(;n  public  h(;aring  session. 
FDA  may  conduct  a  lotl(;ry  to  d(;termiu(; 
the  s|)eak(;rs  for  the  schedul(;d  oiM;n 
public  hearing  .s(;ssion.  I  Ih;  contact 
])erson  will  notifv  int(;r(;.st(;d  persons 
r(;garding  their  reriuest  to  sp(;ak  by 
February  28.  2013. 

Fer.sons  attending  FDA’s  advisory 
committee  meetings  an;  advised  that  the 
Agency  is  not  ri;.sponsil)l(;  for  providing 
access  to  electrical  outlets.  .Seating  for 
this  meeting  may  be  limited,  so  the 
public  is  encourag(;d  to  watch  the  fr(;(; 
\V(;hca.sl  if  you  are  unabh;  to  attend.  The 
link  for  the  Webcast  will  be  available 
beginning  at  8  a.m.  on  March  14.  2013 
(sei;  Location). 

FDA  welcomes  tin;  attendance  of  the 
public  at  its  advisorv  conunitte(; 
m(;(;tings  and  will  make  (;v(;ry  (;ffoii  to 
accommodate  ]M;r.sons  with  physical 
disabilities  orspi;cial  n(;eds.  If  von 
n;(juir(;  .sp(;cial  accommodations  due  to 
a  disability,  pl(;as(;  contact  Bryan  I'imery 
at  l(;asl  7  days  in  advaiuu;  of  tin; 
me(;ting. 

FDA  is  committed  to  the  ord(;rly 
conduct  of  its  advisory  committee 
m(;etings.  Flea.si;  visit  our  Wi;l)  site  at 
hit  p://w\\'\v.fda.‘’ov/ Advisorv 
( Ainnn it  iocs/ About  AdvisorvC Aiininii  tecs/ 
acini  1 14(i2.Iiiin  for  |)roc(;duri;s  on 
])uhlic  conduct  during  advi.sory 
committee  m(;etings. 

Notice  of  this  meeting  is  given  und(;r 
the  Federal  Advisory  (M)mmitte(;  Act  (5 
ll.S.Ci.  apj).  2). 

Dated:  l''el)riiary  12.  2012. 

I.eslic;  Kiix, 

Assistant  (Ainunissioncr  for  Poliev. 

It  R  Hcic.  2(U:t-():ir>77  I'iled  2-14-i:t;  am) 
BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Circulatory  System  Devices  Panel  of 
the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administnition, 
HlhS. 

action;  Notici;. 

This  notice  announces  a  forthcoming 
meeting  of  a  ]mhlic  advisory  committee 


of  tlu;  Food  and  Drug  Administnition 
(FDA).  The  nu;(;ting  will  be  ojien  to  the 
public. 

\hnnc  of  (ionunittcc:  (lirciilatory 
.Svst(;m  Di;vit:f\s  I’am;l  of  the  M(;dical 
Devic(;s  Advisorv  C;ommitl(;e. 

C'icncral  Function  of  the  Connniiiee: 

To  |)rovide  adx  ici;  and 
r(;comm(;ndations  to  llu;  Ag(;ncv  on 
I’DA’s  r(;gulatory  issu(;s. 

Hate  and  Time:  Tlu;  nu;(;ting  will  Im; 
held  on  March  20,  2013,  from  8  a.m.  to 
0  ]).m. 

Location:  Holiday  Inn,  Ballroom,  Two 
Montgonu;ry  Village  Ave.,  (iaithersburg, 
Ml)  20870.  The  hotel's  idione  number  is 
301-048-8000. 

(Contact  Person:  )amie  Wat(;rhou.se. 
(M;nter  for  Devices  and  Radiological 
Health.  Food  and  Drug  Administration, 
10003  New  Hamjishire  Ave.,  Silver 
.S])ring.  MI)  20003.  or  FDA  Adviscu'y 
(Committee  Information  Line.  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  ar(;a).  A  notice  in  the 
Federal  Register  about  last  minute 
modifications  that  iinjiact  a  ])reviously 
announc(;d  advi.sory  commilt(;e  nu;eting 
cannot  always  he  published  (piickly 
(;nough  to  provide  timely  notici;. 
Ther(;fore;.  you  should  always  c;heck  the 
Ag(;ucv’.s  \Y(;h  site  at  http:// 

WWW.  fda.oov/AdvisorvCionnnit  tees/ 
default. htin  and  scroll  down  to  the 
appro])riat(;  advi.sory  committ(;e  me(;ting 
link,  or  call  tlu;  advi.sory  committee 
information  line  to  learn  about  ])o.ssible 
modifications  lM;fore  coming  to  the 
m(;(;ting. 

Aoendu:  On  March  20,  2013.  tlu; 
committei;  will  discu.ss.  make 
recommendations,  and  vote  on 
information  related  to  the  premarket 
approval  ap])lication  for  the  MitraC.li]) 
Deliv(;ry  .System  sponsor(;d  by  Abbott 
Vascular.  The  system  consists  of  three 
major  components;  The  delivery 
catheter,  the  steerable  sleeve,  and  the 
MitraClip  device.  Tlu;  Mitrafilip  device 
is  a  single  sized,  p(;rcutaneously 
im])lanted  mechanical  clip  for  the 
reduction  of  mitral  regurgitation.  The 
MitraCli])  device  grasps  and  coapts  the 
mitral  valve  leaflets  r(;.sulting  in  fix(;d 
a])proximation  of  the  mitral  leaflets 
throughout  the  cardiac  cycle.  The 
iinjilantahle  MilraC.li])  device  is 
fabricate;!!  with  metal  alloys  and 
jM)ly(;.ster  fabric  ((3ip  cov(;r)  that  are 
commonly  us(;d  in  cardiovascular 
implants.  The  proposed  indication  for 
use:  The  MitraClip  D(;livery  System  is 
imlicat(;d  for  the  ])ercutan(;ous 
reduction  of  significant  .symptomatic 
mitral  r(;gurgitation  (MR>3)  in  ])atienl.s 
who  have;  been  el(;termineel  by  a  e;;ireli<u: 
surgeein  te)  he  teie)  high  risk  fe)r  eijien 
mitrid  valve  surg(;ry  .mel  in  whe)m 
e;xi.sting  cejineirbielities  weeuld  neit 
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l)r(H:hide  the  ex])ef;to(l  Inaielit  from 
correction  of  tlie  mitral  regurgitation. 

FDA  intcsmis  to  make;  background 
matcirial  available  to  the  ])nl)lic  no  later 
than  2  business  davs  before  the  imujting. 
If  FDA  is  nnal)l(!  to  post  the  background 
material  on  its  Web  sit(!  prior  to  tin; 
nuuiting.  tin;  background  material  will 
be  niad(!  pnblic.lv  available  at  the 
location  of  the  advisorv  committiu; 
nuujting,  and  tlu;  background  material 
will  h(i  ])osted  on  FDA’s  Web  site  after 
the  meeting,  background  material  is 
available  at  hi\p://\v\\'\\’.fd(i.(j,ov/ 
AdvisoiyCjomiuittaes/CdU'nduv/ 
diduuh.htin.  Scroll  down  to  the 
appropriate  advi.sorv  committ(!e  meeting 
link. 

Proccdiuv:  Inteixisletl  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
biifore  the  committee.  Written 
submissions  may  bt;  made  to  the  c:ontact 
pcuson  on  or  before  March  13.  2013. 

Oral  presentations  from  the  public:  will 
bc!  scheduled  between  a])proximately  1 
p.m.  and  2  j).m.  on  March  20.  2013. 
Those  individuals  interested  in  making 
formal  oral  ])n\sentations  should  notifv 
thc!  contact  person  and  submit  a  brief 
statemcmt  of  the  general  nature  of  the 
cividcmce  or  arguments  they  wish  to 
prescmt.  the  names  and  addres.ses  of 
pro])o.sed  partic:ipants,  and  an 
indication  of  the  approximate  time 
recpuisted  to  make  their  ])resentation  on 
or  1)0 fore  March  1,  2013.  Time;  allotted 
for  each  pr(;sentation  may  he  limited.  If 
the  mnnher  of  r(;gistrants  r(;(]uc;sting  to 
.sj)eak  is  greater  than  can  be  reasonahlv 
accommodated  during  the  scheduled 
o])en  public;  hc;aring  sc;ssion.  F’DA  may 
c:oncluc;t  a  lc)ttc;ry  to  determine  the 
si)c;akers  for  the  sc:heclulecl  open  public; 
hearing  sc;ssion.  The  c:ontac;t  person  will 
notify  intere.sted  persons  regarding  their 
rc;cpic;st  to  s])eak  by  Marc;h  4.  2013. 

Persons  attending  FDA's  advi.sorv 
c:c)mmittee  mc;c;tings  are  advi.sed  that  the 
Agc;nc:y  is  not  resjjonsible  for  providing 
ac:c:ess  to  elec:tric;al  outlets. 

FDA  welc;c)mes  the  attc;nclanc:e  of  the 
])uhlic:  at  its  advisory  c:ommittee 
mc;c;tings  and  will  make  c;verv  effort  to 
ac:c:c)mmc)clatc;  ])c;rsc)ns  with  phvsic;al 
clisal)ilitic;s  or  spec:ial  nec;cls.  If  yon 
rc;cinire  spec:i<d  ac:c:c)mmc)clatic)ns  due  to 
a  disability,  please  c:c)ntac:t  )ames  (ilark, 
(ic)nferc;nc:e  Management  Staff,  at 
J(ini(;s.(d(irk@ld(i.hhs.<’()v  or  301-7?)0- 
.52t)3,  at  lc;ast  7  clays  in  advanc.e  of  thc; 
mc;c;ting. 


FDA  is  c:c)mmittc;cl  to  thc;  orderly 
c:c)nclnc;t  of  its  advisory  c:c)mmittc;c; 
mc;c;tings.  Plc;asc;  visit  our  Wc;l)  site  at 
ht1i)://\\’\v\\’.ld(i.<>ov/ 
AdvisorvCjOnunUhHis/ 
AboidAdvisorvCkynuiuitaas/ 
ucml  I  }4(i2.Idin  for  prc)c:c;clnrc;s  on 
j)ul)lic;  c:onclnc:t  during  advisorv 
c:c)mmittc;c;  mc;c;tings. 

Nc)tic;c;  of  this  mc;c;ting  is  givc;n  unclc;r 
thc;  Federal  Advisorv  (ic)mmittc;c;  Ac:t  (.5 
II.S.C.  apj).  2). 

i)iit(;(l:  l''(;l)niary  11. 2013. 

Kiix, 

Assistdiil  (Joiuniissioncr  for  Policy. 

H  R  Doc.  2()i:i-(Ki4««  FiliMt  2-14-13:  H:4.">  mil] 
BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  of  0MB  Review;  Comment 
Request  (30-Day  FRN); 

Drug  Ac:c:ountal)ility  Report  F’orm  and 
lnvc;stigatc)r  Kc;gistratic)n  Prc)c;c;clurc;  in 
thc;  Cc)nduc:t  of  lnvc;stigalional  Trials  for 
thc;  Trc;atmc;nt  of  (iancier  (NCI) 

SUMMARY:  In  c:c)mplianc:c;  with  thc; 
rc;cpiirc;mc;nt  of  S(;c:lic)n  3.507(a)(1)(D)  of 
thc;  Paperwork  Kc;cluc;tion  Ac:t  of  100.5. 
for  c)p])ortunity  for  public;  c:c)nunc;ul  on 
])rc)po.sc;cl  data  c:c)llc;c:tic)n  prc)jc;c:ts.  thc; 
National  Canc:c;r  Institute  (Nlll)  has 
.sul)mittc;cl  to  thc;  ()ffic;c;  of  Managc;mc;nt 
and  budget  (OMb)  a  rc;ciuc;.st  for  review 
and  a])])roval  of  the  information 
c:ollc;c:tc;cl  below.  This  pro])osc;cl 
information  c:ollc;c:tic)n  was  previously 
published  in  thc;  Federal  Register  on 
Sc;])tembc;r  20.  2012  (77  FR  .58401)  and 
allowed  OO-days  for  public:  c:c)mmc;nt. 

No  public:  comments  wc;rc;  rc;c:c;ivc;d.  Thc; 
pur]}C)sc;  of  this  nc)tic:c;  is  to  allow  an 
additional  30  days  for  public;  c:c)mmc;nt. 
Thc;  National  ln.stitutc;.s  of  Health  may 
not  c;oncluc;t  or  sponsor,  and  thc; 
rc;s])onclc;nt  is  not  rc;c|uirc;cl  to  rc;.s|)oncl 
to,  an  information  c;c)llc;c;tic)n  that  has 
been  c;xtc;nclecl,  revisc;cl,  or  implemented 
on  or  after  Marc;h  1 , 201 1 ,  unlc;.ss  it 
displays  a  valid  OMb  c;c)ntrc)l  nnmbc;r. 

Written  c:onnnc;nt.s  or  .suggc;stion.s 
rc;garcling  thc;  itc;m(s)  c:c)ntainc;cl  in  this 
nc)tic;c;,  c;.spc;c:iallv  rc;garcling  thc; 
c;stimatc;cl  i)ublic:  hurclc;n  and  as.soc:iatc;cl 
rc;spon.sc;  timc;s,  should  bc;  clirc;c:tc;cl  to 
thc;  Attention:  Nlll  Dc;sk  Offic;c;r.  Offic:c; 
of  Management  and  buclgc;t.  at 


()inA_sid)mission@oinl}.o()p.oov  or  hv 
fax  to  202-39.5-0974.  To  rc;cjuc;.st  more 
information  on  thc;  prc)])c)sc;cl  prc)jc;c:t  or 
to  obtain  a  c:opy  of  thc;  data  c;c)llc;c:tion 
|)lan.s  and  instrnmcaits.  c:c)ntac:t  (iharles 
1,.  Ihdl,  )r..  (ihief,  Pharmac:c;utic:al 
Management  branc;h,  (ianc;c;r  Therapy 
Iwaluation  Program.  Division  of  thc; 
(kmc:c;r  Trc;atmc;nt  and  Diagnosis,  and 
(]c;ntc;rs.  National  Canc:c;r  Institute, 
Fxc;c:utivc;  Plaza  North.  Room  7148,  9000 
Rc)c:kvillc;  Pike,  bethescla.  MD  20892  or 
c:all  non-tc)ll-frc;c;  number  301-490-572.5 
or  Fiinail  your  recpiest,  inc;lucling  your 
aclclrc;.ss  to:  H(dlch@nunl.nih.o()v. 

(Comments  rc;garcling  this  information 
c:c)llc;c:tion  arc;  hc;.st  a.ssured  of  having 
their  full  effc;c:t  if  rc;c:c;ivc;cl  within  30 
days  following  the  date  of  this 
public:ation. 

Proposed  (ic)llc;c;tion:  Drug 
Ac:c:c)untability  Rej)C)rt  F’orm  and 
Investigator  Rc;gistration  Proc:eclurc;  in 
the  (x)ncluc:t  of  Inve.stigational  Trials  for 
the  Trc;atmc;nt  of  (ianc:c;r  (NCI),  OMb 
No. 092.5-001 3,  Fixpiration  Date:  2/28/ 
2013.  Rc;vi.sic)n.  National  Canc:c;r 
Institute;  (N(3).  National  Institutes  of 
llc;alth  (Nlll). 

A'cv.’c/  and  I  Iso  of  Information 
(ioIhudiom'Yhi)  II. S.  Food  and  Drug 
Achnini.stration  (F’DA)  holds  thc; 

National  Canc:c;r  Institute  (NCI) 
rc;.spon.siblc;.  as  a  sponsor  of 
invi;stigational  drug  trials,  for  thc; 
c:c)llc;c:tic)n  of  information  about  thc; 
c;linic;al  invc;stigatc)rs  who  partic:ipatc;  iu 
thc;.sc;  trials  and  to  assure  thc;  F’DA  that 
.systems  for  ac:c:c)untal)ility  arc;  l)c;ing 
maintainc;cl  by  invc;.stigatc)rs  in  its 
c;linic:al  trials  ])rogram.  Thc;  information 
c:c)llc;c:tecl  is  used  to  identify  c|ualific;cl 
investigators  and  to  fac:ilitatc;  thc; 
submission  and  cli.strihution  of 
important  information  rc;lativc;  to  thc; 
investigational  drug  and  thc;  rc;s])c)n.sc;  of 
the  patient  to  that  drug.  Invc;.stigatc)rs  an; 
];hy.sic:ian.s  who  s])c;c:ializc;  in  thc; 
trc;atmc;nt  of  patients  with  c:anc;c;r.  Data 
obtained  from  thc;  Drug  Ac:c:ountahility 
Rc;c:c)rcl  is  usc;cl  to  trac:k  thc;  dispensing 
of  inve.stigational  antic;anc:c;r  agents  from 
rc;c:c;ijit  from  thc;  NCI  to  cli.spc;nsing  or 
administration  to  patients.  NCI  and/or 
its  auditors  use  this  information  for 
c:omplianc:c;  purpc)sc;.s. 

OMb  a})i)roval  is  rc;ciuc;.stc;cl  for  3 
years.  There  arc;  no  c:c)st.s  to  thc; 
rc;.spc)nclc;nt.s  c)thc;r  than  thc;ir  time;.  Thc; 
total  estimated  annualizc;cl  l)urclc;n  hours 
arc;  14,328. 
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Estimates  of  Annual  Burden 


Type  of  respondents 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average  time 
per  response 
(in  Hours) 

Total  annual 
burden  hour 

Investigators  and  Designee  for  Inves- 

Statement  of  Investigator . 

20,220 

1 

15/60 

5,050 

figator  Registration  and  DARF. 

Supplemental  Investigator  . 

20,112 

1 

10/60 

3,352 

Financial  Disclosure . 

20,800 

1 

5/60 

1,733 

Electronic  Curriculum  Vitae  . 

100 

1 

15/60 

25 

Drug  Accountability  Record  Form 

3,907 

16 

4/60 

4,168 

(DARF  and  DARF-Oral). 

Totals . 

14,328 

Diihnl:  l-’tihniarv  1 1,  201.'L 
\'ivian  Ildrovitch-KRlIcy, 

Xdtioiuil  (Aincar  Institute  Project  (ilea ranee 
Liaison.  National  dancer  Institute,  .\ational 
Institutes  oj  Health. 

jl-'R  Doc.  2()i:{-(Ktri71  Filed  K:45  ami 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  NIH  Consensus  Development 
Conference:  Diagnosing  Gestational 
Diabetes  Mellitus 

agency:  National  Institutes  oi  1  iealth, 

mis. 

ACTION:  Notice. 

SUMMARY:  Tlie  National  Institutes  of 
Health  (NIH)  is  holding  a  conference, 
titled  “(ionsensiis  Develo|)nient 
('.onference;  Diagnosing  (ie.stalional 
Diabetes  Mellitus."  The  conference  will 
1h!  o])en  to  the  public. 

DATES:  The  conference  will  he  held  on 
March  4-0.  2013.  in  the  NIH  Natcher 
(^onferenct!  (lenter.  4.5  (ienter  Drive. 
Bethesda.  Maryland  20802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Advance  information  about  the 
conference  ami  conference  registration 
materials  niav  he  obtained  from  the  NIH 
(Consensus  Develo])ment  Program 
Information  Center  hv  calling  888-044- 
2007  or  by  .sending  an  email  to 
Prn\nnlion@ni(iil.nili.g(n’.  The 
Information  Center's  mailing  address  is 
P.O.  Box  2577.  Kensington.  Maryland 
20801.  Registration  and  conference 
information  are  also  available  on  the 
NIH  (ion.sensus  Develo])ment  Program 
Wei)  site  at  hlti)://im‘vnnli()n.nih.eov/ 
cdp/. 

SUPPLEMENTARY  INFORMATION: 
(iestational  diabetes  mellitus  ((iDM)  is  a 
condition  in  which  women  without 
previously  diagno.sed  diabetes  exhibit 
high  blood  gluco.se  levels  during 
j)regnancy  (esj)ecially  during  the  third 


trime.ster  of  pregnancy).  It  is  defined  as 
carbohydrate  intolerance,  which  is  the 
inability  of  the  body  to  adecjuatelv 
process  carbohydrates  (sugars  and 
starches)  into  energy  for  the  body,  and 
develoi)s  or  is  first  recognized  during 
pregnancy.  CDM  is  estimated  to  occur 
in  1-14  ])ercent  of  II..S.  pregnancies, 
affecting  more  than  2()().()()()  women 
annually.  It  is  one  of  the  most  common 
disorders  in  pregnancy  and  is  a.ssociated 
with  an  increa.sed  risk  of  com])lications 
for  the  mother  and  child.  Potential 
complications  during  ])regnancy  and 
deliverv  include  preeclampsia  (high 
blood  pressure  and  excess  protein  in  the 
urine),  cesarean  delivery,  macro.somia 
(large  birth  weight),  shoulder  dystocia 
(when  a  hahv’s  shoulders  become 
lodged  during  deliverv).  and  birth 
injuries.  For  the  neonate.  com|)lications 
include  difficulty  breathing  at  birth, 
hypoglycemia  (low  blood  sugar),  and 
jaundice.  Up  to  one-half  of  the  women 
who  have  CJDM  during  pregnancy  will 
develo|)  tyi)e  2  diabetes  later  in  life. 

Although  the  II. S.  Preventive  .Services 
Ta.sk  Force  found  in  2(){)8  that  the 
evidence  was  insufficient  to  a.ssess  the 
balance  between  the  benefits  and  harms 
of  .screening  women  for  UDM,  the 
American  College  of  Obstetricians  and 
Cynecologi.sts  recommends  universal 
screening  for  gestational  diabetes  using 
])atient  history,  risk  factors,  or 
laboratory  testing,  such  as  with  a 
glucose  challenge  test  (CCT).  Different 
approaches  are  u.sed  internationally  for 
screening  and  diagnosis  of  CDM.  The 
standard  method  in  the  United  Slates 
begins  with  a  CCT.  which  involves 
drinking  a  sweetened  li(|uid  containing 
50  grains  of  sugar  (glucose).  A  blood 
sample  is  taken  after  1  hour,  which 
measures  the  ghico.se  level.  If  high,  a 
diagnostic  te.st  is  administered  using  a 
larger  dose  of  glucose,  and  .several  blood 
tests  are  performed  over  3  hours. 
De])ending  ou  the  te.st  u.sed  ami  the 
chosen  blood  glucose  levels  that  are 
u.sed  to  diagnose  CDM,  the  number  of 
women  who  will  receive  the  diagnosis 
will  vary.  Debate  continues  regarding 


the  choice  of  tests  and  the  effectiveness 
of  treatment,  e.si)ecially  in  women  with 
mild  to  moderate  glucose  intolerance. 
Potential  harms  of  screening  for  CDM 
inedude  anxiety  for  ])atients  and  the 
])otentially  adverse  effects  of  a  "high- 
risk”  label  in  ))regnancy.  In  addition, 
women  diagnosed  with  CDM  face 
stressors,  including  dietary  constraints: 
a  need  to  add  or  increase  exercise: 
fre(]uent  self-monitoring  of  blood 
glucose  levels:  and,  for  some,  self- 
administration  of  insulin,  which  will 
reiiuire  adjustments  of  insulin  do.ses. 

To  better  understand  the  benefits  and 
risks  of  various  CDM  screening  and 
diagnostic  approaches,  the  NIH  has 
engaged  in  a  rigorous  as.se.ssment  of  the 
available  scientific  evidence.  This 
])rocess  is  sponsored  by  the  Funii;e 
Kennedy  .Shriver  National  In.stitute  of 
Child  Health  and  Human  Development 
and  the  NIH  Office  of  Disea.se 
Prevention.  A  multidisci])linarv 
])lanning  committee  develo])ed  the 
following  key  (piestions: 

1.  What  are  the  current  screening  and 
diagnostic  apjiroaches  for  gestational 
diabetes  mellitus,  what  are  the  glycemic 
thresholds  for  each  approach,  and  how 
were  these  thresholds  chosen? 

2.  What  are  the  effects  of  various 
gestational  diabetes  mellitus  .screening/ 
diagnostic  a|)proaches  for  ])atient.s, 
])roviders.  and  U..S.  health  care  systems? 

3.  In  the  absence  of  treatment,  how  do 
health  outcomes  of  mothers  who  meet 
various  criteria  for  ge.stational  diabetes 
mellitus  and  their  offs])ring  coinjiare 
with  those  who  do  not? 

4.  Does  treatment  modify  the  health 
outcomes  of  mothers  who  meet  various 
criteria  for  ge.stational  diabetes  mellitus 
and  their  offsjiring? 

5.  What  are  the  harms  of  treating 
gestational  diabetes  mellitus,  and  do 
they  vary  by  diagno.slic  ap])roach? 

{).  Civen  all  of  the  above,  what 
diagnostic  a])])roach(e.s)  for  ge.stational 
diabetes  mellitus  should  he 
recommended,  if  any? 
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7.  What  are  the  key  research  gaps  in 
lh(!  diagnostic  a|)pr()ach  for  gestational 
diahetes  inellitus? 

An  evidence  report  on  (IDM  was 
prepanni  through  the  Agency  for 
ilealthcan;  Research  and  Quality's 
lwidenc(!-hased  Practice  (ienters 
program  and  this  (lonsensns 
IlevcdopiiKMit  (]oiderenc(!  will  he  h(dd 
on  March  4-(),  201 3. 

During  the  c:onference,  invited 
ex|)erts,  including  the  authors  of  the 
evidence!  report,  will  ])r(!sent  scientific 
data.  Attendees  will  have  opportunities 
te)  ask  (luestions  and  provide  comments 
during  ojjen  discussion  periexls.  After 
weighing  the  evidence!,  an  unhiaseul, 
inelepenelent  ])ane!l  will  prejeare  <mel 
present  a  e;e)nsensus  statement 
aelelre!ssing  the  key  epiexstiejus.  The! 
statement  will  he  wielely  eli.sseminateul 
to  ])rae:titie)ners,  pe)lie:ymakeirs,  ])atients, 
resexereliers,  the  ge!ne!ral  jnihlie:,  anel  the 
meelia. 

Pleiase  Neete::  As  ])art  e)f  the  NlH’s 
memsures  te)  ensure  the  safety  eif 
e!mi)le)ye!e!S  anel  pre)])e!rty.  all  visiteers 
must  he!  ])re!pare!el  to  she)W  ;i  phe)te)  ID 
upe)n  re!epie!st.  Visiteers  may  he  re!eiuire!el 
te)  pass  threeugh  a  me!tal  eleteeele)!'  anel 
have  hags,  l)ae:kpae:ks,  eer  ])urse!s 
insi)e!e:te!el  e)r  x-raye!el  as  Ihew  e!nte!r  Nil! 
hinlelings.  Peer  ineere!  infe)rm;itie)n  <ihe)ut 
the  sen.urity  measurers  at  Nlll,  ])le!ase! 
visit  the  Wed)  site!  at  hit p://\v\v\\’. nih.gov/ 
(thont/visiiorsociiritv.htin. 

Dated:  [''ederuarv  ft.  201  tt. 

Frane:is  S.  (lolliiiN, 

Diraclar.  \’(iti()n(il  Inslitiitrs  of  Ilvallh. 

IKK  Dec.  2(li:i-():t.'‘»74  Kilod  2-14-i:t:  »:4,''>  iim| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  te)  .se!e;tie)n  l()(el)  e)f  the 
Feeleral  Aelvise)rv  Ce)mmitte!e!  Ae;t.  as 
iimeneleiel  (.5  IJ.S.C.  Apj).),  ne)tie:e  is 
hereihy  give!n  e)f  the  fe)lle)win<>  meieting. 

The  meeiting  will  he!  e;le)seel  te)  the 
puhlie:  in  ae;e;e)relane:e!  with  the 
])re)vi.sie)ns  sed  fea  th  in  se!e:tie)n.s 
r).52l)(e;)(4)  anel  r)r)2h(e:)(()).  Title  .5  II.S.C;.. 
as  iuneneleel.  The  gnmt  ap])lie:€itie)ns  anel 
the  elise:ussie)n.s  e:e)ulel  elise:le)se! 
e:e)nfiele!ntial  traele  se!e:re!ts  e)r  e:e)mme!re;ial 
pre)pe!rty  such  <is  i)ate!ntal)le!  materi.il, 
anel  personal  inlbrmatie)!!  e:e)ne:e!rning 
ineliviehials  asse)e:iate!el  with  the  grant 
applie:atie)ns,  the  elisclosure  e)f  whie:h 
woulel  ce)n.stitute!  a  c;le!arly  unwarranteel 
invasie)!)  of  })er.se)nal  privae:y. 


.Vf/iJK!  oj  CamiuittiHr.  National  liislilule!  ol 
Diaheleis  iind  Digestive!  einel  Kielneiy  tlisei.ises 
.S])e!e:iiil  Ein|)l)asis  l’iii)e!l;  Program  Projee:!  on 
Inlesliniil  'l'rans])orl. 
ihila:  April  .^.  2012. 

'I'iiiia:  12:00  p.in.  te)  2:00  p.in. 

Aiifinda:  'I’e)  re:vie:\v  ;mel  eiviihuite:  gnmt 
applie:atie)ns. 

Phicr:  Neitieiniil  lnstitnte!s  eif  lleiidth.  I'we) 
De!me)e:r;ie:\’  PUi/.ei.  0707  De:me)e:nu:y 
ItemleiViirel.  Ileitlieiselii.  Ml)  20f{‘)2.  (Teileiplieine! 
(4mle!re)ne:e!  Ciill). 

Conidct  Ptn'soii:  Meiria  ti.  Diivila-llleiom. 
Pli.D..  ,Se:ie!ntilie:  Keivieiw  ()ITie:e!r.  Ren'ienv 
Itrane:l).  UFA.  NIDDK.  Niitieniiil  Institnteis  Of 
lle!filtli.  Re)e)m  7.28.  0707  De!me)e:riie:v 
nemleiviirel.  IJetlieLsela.  Ml)  20802-.24r)2.  (201) 
.204-7027.  (I(ivil(i-I)l()()mni@(;xtr(i.ni(l(lk.nili. 
oov. 

((iatiileigeu!  eif  Peieleinil  Deemeistie:  Assistime:e) 
Pre)gnmi  Ne)s.  92.847.  Diiil)e!te!s. 

Enele)e:rine)le)gy  anel  Meitaheilie:  Keseuire:!): 
92.848.  Digeistive!  Diseiaseis  anel  Nntritie)n 
Ke!se!iire:h;  92.84!).  Kielnew  Dise!iise!s.  llreileegv 
anel  1  leimateileigv  Keisenire:!).  Niitie)niil  Instituteis 
oflleialth.  mis') 

Dateeel:  Kehriiiirv  11.2t)12. 

Daviel  Diary, 

Progvdin  Aiuilysl.  Offidf;  ofFodaid!  Advisory 
(ioidinilldd  Policy. 

IKK  Doe:.  201  :)-(i:ir)2.2  Kileel  2-14-t.i:  8:4.2  ain| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  For  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  st!e:tii)n  l()(el)  of  the 
Feeleinil  Aelvisorv  Committeu!  Ae:t,  as 
ameneleel  (.5  II.S.C.  App.).  ne)tie:e  is 
hereby  givein  of  the  following  meetings. 

The  meedings  will  bt!  clo.seil  to  the 
])ul)lic  in  accordance  w'ith  the 
provisions  seit  forth  in  sections 
552l)(c)(4)  and  5r)2l)(c)((d.  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  di.scussions  could  disclo.se 
confidential  trade  sticrets  or  commerf;ial 
pro|)erty  such  as  patentable  material, 
and  personal  information  concerning 
individuals  as.soi:iated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  i;learly  unwarranted 
invasion  of  personal  ])rivacy. 

.\’dmc  oj  (iommilldc:  V.i'.nU'.r  for  .Scientific 
Review  .Special  Emphasis  Pamil;  Research 
.Serx'ice  Awards  for  Individual  Predoctoral 
l''ell()w.s. 

Ddtc:  March  7.  2012. 

I'iiuc:  10:00  a. III.  to  12:00  p.m. 

Agendo:  To  review  and  evaluate  grant 
a|)|)licalions. 

Place:  Emhassy  .Suites  at  the  Dlievy  (iliase 
Pavilion.  4200  Military  Road.  N\V.. 
Washington.  DC  20012. 

Contdcl  Person;  Michael  Micklin.  Ph.D.. 
Scientific  Review  Officer.  Center  for 


.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive!.  Room  2120. 
M.SC  7729.  llethesda.  Ml)  208!)2.  (201)  42.2- 
1 2.28.  ndcklinin@csr.nih.gov. 

S'dine  o/  Connnif/ee;  Centc!!'  for  .Scientific 
Review  .Special  Emphasis  Panel;  (;(!nomii:s. 
Mol(!cular  Evolution  and  Biochemical 
Ciimitics. 

Dote:  March  7.  2012. 

'lime:  12:00  p.m.  to  2:00  ji.iu. 

Agendd:'l'o  r(!view  and  evaluate  grant 
applications. 

Place:  National  Institntes  of  1  hialth.  0701 
Rockhidge  Drive.  Bethesila.  Ml)  20892. 
(Tele|)hone  Conference  Call). 

(ionldct  Person:  David  ).  Remondiui.  Pli.D.. 
.Scientific  Revi(!W  Officer.  Center  for 
.Scientific  Riiview.  National  lnslilul(!s  of 
H(!altli.  0701  Roc;kledge  Drive.  Room  2210. 
M.SC  7890.  Belh(!sda.  MD  20892.  201-42.2- 
1028.  reniondid@csr.nih.gov. 

A'ninn  of  (ionnnillee:  C,vnU'.v  for  .Scientific 
Review  .Special  Einjihasis  Panel:  .Small 
Business  CranI  Apiilications;  Inummologv. 
Dn/e;  March  8.  2012. 

Time:  8:00  a.m.  to  0:00  p.m. 

Ageinhr'l'o  reviiiw  and  cwaluate  grant 
applications. 

Place:  Mayflow(!r  Park  Hotel.  402  Olive 
Way,  .S(!altl(L  WA  98101. 

(lontaci  Person:  Stejihen  M.  Nigida.  Ph.D.. 
.Scientific  Riiview  Officer.  Cent(!r  for 
.Scientific  Re\  ii!w.  National  Institntes  of 
H(!allh.  0701  Rockledge  Drive.  Room  4212. 
M.SC  7812.  BidluLsda.  MD  20892.  ;u)  1-42.2- 
1222.  nigidas@csr.idh.gov. 

Name  of Comndllee:  AID.S  and  Related 
Resiiarch  Intiigratiid  R(!\’i(!W  Cron|);  HIV/ 
.MD.S  Vaccines  .Studv  .Section. 

Dale:  March  8.  2012 
Time:  8:20  a.m.  to  0:00  p.m. 

Agenda:'lo  niview  and  evaluate!  grant 
ap])lications. 

Place:  S\.  Cregory  Hotel.  022  M  Stniet  NW. 
Washington.  DC  20020. 

Contact  Person:  Mary  Clan!  Walker.  Ph.D.. 
.Sci(!ntific  Revi(!w  Officer.  Ccinter  for 
Sciiiiitifit:  R(!vi(!W.  National  Institutes  of 
H(!allh.  0701  Rockhidge  Drive.  Room  .2208. 
M.SC  78,22.  Bethesda.  MD  208!)2.  (201)  42,2- 
1 1 0.2.  n(dkermc@csr. nih.gov. 

.\ame  of  Committee:  CAmle.r  for  .Scientific 
Review  .Special  Emphasis  Panel:  .Small 
Business:  Biological  Chemistry,  Biophysics 
and  Drug  Di.scovery. 

Date:  March  8.  2012. 

'Time:  9:00  a.m.  to  0:00  |).m. 

/Igeuf/f); 'I'o  r(!view  and  (!valuate  grant 
ajiplications. 

P/f/i.-f!.- 1  lotiil  Palomar.  2121  P  .Stre(!t.  NW. 
Washington.  DC  20027. 

Contact  Person:  Vonda  K  .Smith.  Ph.D.. 
.Scientific  Review  Officcir.  Center  for 
.Scientific  Ri!vii!w.  National  Instil ul(!s  of 
H(!allh.  0701  Rockl(!dg(!  Drive!.  Reiemi  0188. 
M.SC  78!)2.  Be!lhe!sela.  MD  208!)2.  201-42.2- 
1 789.  sndthvo@csr.nih.gov. 

.\'ame  of  Committee:  Ceider  feir  .Se:ie!nlifie: 
Re!vie!W  .Spe!e:i<il  Em])hasis  Pane!l:  .Small 
Bnsine!ss:  C;irelie)vase:ul;u'  emel  .Surgie:al 
De!\ie:e!S 

Date:  Miire:h  8.  201 2. 

Time:  10:20  a.m  lei  .2:00  p.m. 

Agenda:  Te)  review  <mel  eevaluate!  grant 
ap])lie:alions. 
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Plactr.  National  Inslitnliis  of  1  loaltli.  (>70 1 
Ro(:khulj>o  l)riv(!.  Uollicsda.  Ml)  20892. 

('.onidct  Pid'son:  |an  Li.  Ml).  I’h.l).. 

.Scioiililic:  Kovitnv  Oliici!!-.  (i(!nt(!i'  for 
.S(;i(Milifi(:  Koviow.  National  lnatitiit(!s  of 
lli^ilth.  ()7t)1  Ko(:kl(!(lg(;  Drivt!.  Room  .MOli. 
l?(!tlu!S(la.  Ml)  20892.  801. 48.5.104*1. 
lij2l&(:sr.nih.;4()V. 

\'(inic  of  C Aunniitliu-:  C.oi\U)r  for  .Scicnitific 
Roviow  .SjMMiial  liinpliasis  I’aiud;  R1  A  I’anol: 
Advancing  (iominunitv-Lcvcl  ,\p])roa(  li(!s  'I'o 
Roducc!  MIX'  lnf(!(  tion  In  Highly  Impacted 
(ioininunitos. 

Ddto:  March  8.  201 8. 

'I'inur  1:00  ]).m.  to  .5:00  jj.in. 

/\gc/id(j;  To  niviinv  and  ('valuato  grant 
ap])lications. 

/Vnee*;  .Sheraton  Delfina  .Santa  Monica 
llotcd.  .580  West  IMco  Honlevard.  .Santa 
Monica.  C.A  9040.5. 

(A)iitdcl  Poison:  Mark  1’.  Rnlxnt.  I’h.l).. 
.Sciiadific  Revicnv  Officer,  (ienter  for 
.Scientific  Rm  i(!\\ .  National  Institutes  of 
Ihudtli.  0701  Rockledgi!  Drive;.  Room  5218. 
M.SC  7852.  Ifethesda.  Ml)  2t)8<l2.  801-48.5- 
1775.  rdl>orlni@<:sr.nili.iiov 
\’dnu‘  of  (Jonnnilloo:  CA'.n[o.r  for  .Scientific 
Revimv  .Sj)ecial  Lmphasis  I’anel;  Rf'A-RM- 
12-01 1 :  Rcdercmce  I’rofihis  of  I  Inman 
Kxtracedhilar  RN.\  (UOl). 

Ddto:  March  8.  2018 
I'inio:  1:00  i).m.  to  8:80  |).m. 

.  fgemdr/;  To  re\  i<!\v  and  ex  alnate;  grant 
applications. 

Phiro:  National  Institutes  of  I  h;alth.  0701 
Rockltslge  Drive;.  I5e;the;selii.  Ml)  20892. 

( re;le;pheme;  ('.emfe;re;ne:e;  Oedl). 

(jonidol  I^irson:  llarhara  )  Theeimis.  I’h.D.. 
.Se:ie;ntifie:  Re;vie;\v  ()ffie;e;r.  (;e;nte;r  leer 
.Se:ie;ntifie:  Re;vie;\v.  Neitieenal  Institute;s  e)f 
Ile;alth.  1)701  Re)e:kle;elge;  Drive;.  Re)e)m  2218. 
M.SC:  7890.  He;the;sela.  Ml)  20892.  801-48.5- 
0008.  hlhonids'^Usr.nili.f’ov. 

((iatide)gue;  e)f  l-’e;ele;r;d  De)me;stie:  ,\ssistime:e; 
I’re)griun  Neis.  98.800.  (ieempiirative;  Me;elie:ine;; 
98.888.  (;linie;iil  Re;se;are:h.  ‘18.800.  <18.888. 
98.887.  ‘18.8‘18-98.890.  ‘18.887-98.844. 
98.840-98.878.  98.892.  98.898.  Natieenal 
lnstilide;s  e)f  1  le;alth.  1 11  IS) 

D:ite;el:  l-’e;hruiirv  11. 2018. 

Anna  Snoiiner. 

Dojnily  Diroefov.  Olfico  of  Podornl  Advisory 
Commdloo  Policy. 

|I-K  Dec.  2tli:i-ll.l524  l-il(;el  2-14-18:  8:45  iiin| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

I’lirsuaiit  to  seiclion  l()(il)  ol  Iho 
Feieleirul  Aelviseiry  Ceniniitteie  Act.  us 
uineiuled  (5  ll.S.O.  App.).  neitice;  is 
hereby  given  of  the  folleiwing  ineeding. 

The  meeting  will  he  cleiseel  to  the 
public  in  accordance  with  the 
provisions  set  feirth  in  seictions 
552h(c)(4)  and  552l)(c)(ti).  Title  .5  U.S.C., 


as  ainemeled.  The  grant  applications  anil 
the  eli.scussions  could  disclo.se 
coidielential  traele  secre;ts  or  commercial 
propertv  such  as  ])atentiil)le  m;iteri<il, 
ami  pe;rsonal  inlormation  c:oni:i;rniug 
ineliviehials  assoe:iateel  with  the  grant 
a|)])lications.  the  ilisclosure  of  which 
woulel  constitute;  a  clearly  unwarranted 
invasion  of  ])ersonal  privacy. 

Xdino  (d  (ionundtoo:  Naliimal  Inslilule;  dii 
Aging  .Spi;e:ial  Lmphasis  I’aiie;!;  Data 
;\n;dysis. 

Ddto:  Ajiril  4.  2018. 

'I'inio:  8:00  a.m.  li>  0:00  |).m. 

Agoiidn:  Tu  re;vii;\v  anel  i;vahiale;  gnml 
ii])piie:iitiems. 

P/eif.e;;  Di)nhle;Tre;e;  hy  Ilillem  I  li)le;l 
I5i;thi;sila.  8120  Wiseiimsin  Avi;nni;.  I5e;lh(;sehi. 
Ml)  20814. 

(ktnldcl  /’e■r.s■fm.■  Alie:ja  Miirkuwska.  I’h.D., 
D.Se:..  Se:ie;nlifie:  Ri;vie;\v  lirime:h,  Nalienal 
Inslilule;  em  Aging,  {;;ite;\va\  Iluileling.  7201 
\Vise;e)nsin  Avi;nue;.  .Suite;  2(^21 2.  ne;lhe;sela. 
Ml)  20892,  801-490-9000 
nidrk(ms(i@nid.nili.‘>ov. 

((ialidiigue;  of  f'i;eli;ral  De)mi;slie:  Assistimi:e; 
I’lDgnun  Nils.  98.800.  Aging  Re;si;ari:h. 
Natieimil  lnstilule;s  iif  I  le;iilth.  I II  LS) 

D;ile;el:  l'’e;hruiirv  11. 2018. 

M(;lani(;  J.  (irav, 

Pro^idin  Aiidlvsl.  Of  fico  of  Podornl  Advisory 
I'.oinindtoo  Policy. 

II  R  lleic.  201  :i-(18.522  2-14-i:i;  lt;4.5  anil 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  1()(d)  of  the 
Feuleral  Aelvisorv  Committee  Act.  as 
amended  (.5  IJ..S.C.  A])]).),  notice  is 
hereby  given  of  the  following  meetings. 

'rhe  meldings  will  he  closeil  to  the 
puhlie;  in  accordance  with  the 
provisions  set  forth  in  sections 
5.52l)(i;)(4)  anel  5.52l)(c)((i).  Title  .5  l)..S.(:.. 
as  amended.  The  grant  a]iplication.s  anel 
the  ili.scussions  coulel  eli.sclo.se 
i;e)niielential  traele  secrets  or  e:e)mnu;re:ial 
jiroperty  sui;h  iis  ])ate!Utahle  material, 
anel  jiersonal  information  e:one:erning 
ineliviehials  as.soe:iateil  with  the  grant 
ii])plie:ation.s,  the  elisclosure;  of  whii:h 
woulel  e:e)n.stitute  a  e:leiirly  unw<irr;mte;el 
invasion  of  iiersonal  priv:ie;y. 

Xdino  ol  (ionnniHoo:  Naliimal  Inslilule;  eif 
Diahe;li;s  ami  Digi;slive;  iiiiel  Kiehu;y  Dise;ase;s 
.S|)e;i:iiil  l‘8n|)hiisi.s  l’ane;l:  (lidlahiiralive; 
lnli;rilisi:iplinary  Te;am  .Se:ii;ue:e;  (R24). 

Ddio:  Mare:h  28,  2018. 

I'inio:  12:00  p.m.  lei  8:00  p.m. 

Aooiuhr'Vo  ri;vie;w  anel  e;\’iduiile;  gr.ml 
iil)plie:aliems. 


PIdco:  Naliiimil  hisliluli;s  eif  I  le;<illh.  Twei 
f)(;mi)i:rae:y  I’la/.a.  0707  Di;mi)e:rai:y 
Hi)uli;varii.  He;lhe;sela.  Ml)  20892.  (Ti;li;phi)ui; 
(;emli;re;iie:e;  (’.all). 

(ionldct  Porson:  Ri)hi;rl  \Vi;lhii;r.  I’h.D.. 
.Si:ie;ulifie:  Re;\  ii;w  ()ffii:e;r,  R(;vie;w  lfraui:h. 
DLA.  NIDDK.  Naliimal  lnslilule;s  Of  1  li;allh. 
Room  700.  0707  Di;moi:riie:\'  Bouli;\aril. 
15i;lhi;sela.  Ml)  20892-.54.52',  801-594-4721. 
r\vl7.'>\v@nili.‘>ov. 

Xdino  oiaoininilloo:  Naliomil  Inslilule;  of 
Diahe;le;s  anel  Dige;sli\’i;  (inil  Kielne;y  Disi;asi;s 
.Speeiial  Lmphasis  l’imi;l;  ROl  ('.linii:al 
.•\ue:illarv  .Sluilii;s. 

Ddti':  Mare:h  29.  2018. 

Tiino:  10:00  a.m.  lo  1:00  i).m. 

/\ge-m/<i;  To  re;vie;\v  anel  e;viiluale;  granl 
applieiiilions. 

PIdco:  Naliomil  lnslitule;s  ol  I Ie;allh.  Two 
Di;moi:rae:y  I’hiza.  0707  De;moe:rae:y 
lloule;viirel.  lfi;lhe;sela.  MI)  20892.  (Te;le;phe)ni; 
(;onli;re;ne:e;  (i.ill). 

Conldct  Porson:  Rohe;rl  \Ve;llue;r.  I’h.D., 
Se:ii;nlifie:  Re;vie;w  ()ffii:e;r.  Re;vii;w  Bnme:h. 
DBA.  NIDDK,  Naliimal  lnslilule;s  Of  lle;allh. 
Room  700.  0707  Di;moe:r:ie:y  Boiileevarel. 
Be;lhe;sela.  Ml)  20892-5452'.  801-594-4721. 
nvi  7.5u'@/?i7i.”oi'. 

Xdino  of  Coniinidoo:  Naliimal  Inslilule;  of 
Diahi;le;s  iuul  Digi;slive;  anel  Kielne;v  Dise;ase;s 
.Spe;e:iiil  Lmiihasis  l’ane;l:  Ani:ill;irv  .Sluelie;s  lo 
CRIC.  CKil).  ML.SA. 
l)(do:  Ainil  5.  201 8. 

'I'inio:  1 2:00  p.m.  lo  2:00  ji.in. 

/\ge;ne/((;  To  re;vii;w  iinel  e;valuale;  graid 
iip))lie:alions. 

PIdco:  Naliimal  lnslilule;s  of  I  ii;.illh.  ’I'wo 
De;moi:rai:y  I’laza.  0707  D(;moi:rae:y 
Boule;vinii.  Be;lhi;sela.  Ml)  20892.  (Te;le;phone; 
Oonfi;re;ne:e;  (iail). 

(ionldcl  Porson:  Barhara  A.  Wovnarowska. 
I’h.D..  .Se:ie;nlifii:  Re;vie;\v  Offie:e;r.  i<e;vie;w 
Br;mi:h.  Df]A.  NIDDK.  Niiliemal  lnslilnli;s  Of 
IIe;idlh.  Room  754.  0707  D(;moi:riie:y 
Boule;varel.  Bi;lhe;selii.  MI)  20892-5452.  (801) 
402-71 72.  wovndrowskdlMiiiddk.nili.f.’ov. 
(Ceiliilogue;  ol  l''e;ele;nil  Dome;slii:  Assisl;mi:e; 
Program  Nos.  98.847.  Dial)i;le;s. 

Eniloe:rinoli)gy  anil  Meelaholii:  Re;se;<ire:h: 
98.848.  Dige;slive;  Dise;;ise;s  anil  Nulrilion 
Re;si;are:h:  98.849.  Kiilni;v  Disi;ase;s.  llrologv 
;mel  1  Ie;male)log\'  Ri;si;are:h.  National  Institule;s 
of  Ile;allh.  HI  IS) 

Diiti;el:  l''e;hruiirv  11,  2018. 

David  (]lai  y, 

Pro}>rdin  Aiidlvst.  Offico  of  Podornl  Advisory 
Ooinniitloo  Poli c\ ■. 

If'K  Doe;.  2(1 1 8-118.52:1  l-’ili;il  2-14-18:  8:45  aiu| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  tei  ,see:ti()n  l()(d)  of  the 
Federal  Aelvisorv  Committee  Act,  as 
ameneleel  (.5  IJ.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 
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'I'lie  ine(;tiii<>s  will  he  clo.sfnl  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  .sections 
.5.52h(c)(4)  and  .5.52h(c)(h).  Title  5  l)..S.(:.. 
as  ameinUul.  'I'lie  grant  aj)])lications  and 
the  discn.ssions  could  disclose 
confidential  trade;  secrets  or  conim(;rcial 
lirojiertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  tin;  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  iiersonal  privacy. 

i\(iiiia  of  (Janunitlaa:  AID.S  and  Kelaled 
R(;s(;an;li  Integrated  Revi(;w  (aonp:  AIDS 
Discovery  and  Development  of 'riu;ra])(;nti(:s 
Study  S(;(:tion. 

Dolo:  Marcli  11.  201  tl. 

7'/ine;8:00  a. in.  to  .t:00  |).in. 

A<’(!n(l(i:'['o  review  and  evaluate  grant 
ap|)li(:ations. 

/’/(ice;  St.  (Gregory  Hotel.  20:t:t  M  Street 
N\V..  Washington.  D(i  2()0:i(). 

Conliicl  Poison:  .Shiv  A.  I’rasad.  I’h.D.. 
.Sciiaitific  Revi(;w  Officer.  0(;nter  for 
.Sci(;ntific  Review.  National  Institutes  of 
ll(;alth.  0701  Rockledge  Dri\’e.  Room  .5220. 
M.SC  70.52.  Hethesda.  MD  20H02.  201-44:1- 
.5770.  pr(iS(i(Is@(:sr.nih.‘^ov. 

.Vdiiie  of  Coiuinitloo:  AID.S  and  Rcdatiid 
l^esearch  Integratiid  Review  Oron]):  AID.S 
Molecular  and  Oellidar  lliologv  .Stndv 
.Section. 

Doto:  March  11.  201  :i. 

'iiino:  8:00  a.m.  to  .5:00  ]).in. 

/Igeni/d; 'I'o  reviiiw  and  (;valnat(;  grant 
ap|)lications. 

/’/(ice;  .Sheraton  Delfina  .Santa  Monica 
lIot(;l.  5;i0  \V(;st  I’ico  Hoiilexard.  .Santa 
Monica.  O.X  !)040.5. 

(jontoct  Person:  Kenn(;th  A.  Roelnick. 

I’h.D..  Scientific  Reviciw  Officiir.  Center  for 
.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive.  Room  .5214. 
M.SC  7832.  Hethesda.  MD  20802.  (:101)  4:i.5- 
1 1 00.  roolnickk@(:sr.nih.}’o\-. 

iVdiiie  of  (A)ininilloo:  AID.S  and  Related 
Res(;arch  Integrated  Review  Croiij): 
Behavioral  and  Social  .Science  ,\i)])roach(;s  to 
l’r(;venting  HIV/AID.S  Study  Section. 

Onto:  March  11-12.  20i:i. 

7'iiiie;  8:00  a.m.  to  5:00  ]).m. 

/l»(.‘iir/(i;  To  review  and  (;\’aliiat(;  grant 
a))])lications. 

Place:  Mayflower  I’ark  Hotel.  405  Olive 
Wav.  .Siiattle.  WA  08101. 

Cjontucl  Parson:  )ose  11.  Cuerrier.  I’h.D.. 
.Scientific  Review  Officer.  Centcir  for 
.Scientific  Review.  .National  Institutes  of 
lh;alth.  (i701  Rockledge  Drive;.  Room  5222. 
M.SC  7852.  B(;th(;sda.  MD  20802.  :i01-4:i.5- 
1 1 :17.  miarriaj@csr.nih.^o\’. 

Noma  of  (Ainiinilloo:  V.anXar  for  .Sci(;ntific 
R(;\'iew  .Sp(;(:ial  Emphasis  I’am;!:  Drugs  and 
Chanmds. 

Data:  March  11.  201  :i. 

Tima:  1:00  p.m.  to  4:00  p.m. 

/\gcii(/(i;  To  r(;vi(;w  and  evaluate;  grant 
ajiplicatiems. 

Placa:  Natieinal  Institnt(;s  eif  I  lealth.  0701 
Re)e:kle;elge  Drive.  Be;the;sela.  MD  20802. 
(Te;le;|)he)ne;  Ce)nf(;re;ne:e;  Call). 

(ionicicl  /’cr.soii;  Cee)ffre;y  C.  .Se:he)fie;lel. 
I’h.D..  .Scientific  Re;view  Offie:e;r.  Center  feir 


.Se:ie;ntific  Re:vie;w.  Naliemal  lnstit(ite;s  eif 
He;alth.  0701  Re)e:kle;elge;  Drive;.  Reieim  4040-A. 
M.SC  7850.  Bethesela.  MD  20802,  :i01-4:i5- 
1 2:i5,  <’aoffrays@(:sr.niIi.}’o\'. 

X'nina  of  (,'ominillaa:  Ce;nte;r  feir  .Se:ie;ntifie: 
Re;vie;w  .Spe;e:ial  I'hnphasis  l’ane;l:  Me;mhe;r 
Cemflie:t:  (;ane:e;r  Bieileigv. 

Dola:  Mare;h  11. 20i:i. 

Tima:  1:00  p.m.  to  2:00  p.m. 

Agandn:  Te;  re;vie;w  anel  e;vahiate;  grant 
ap|)lie:alie)ns. 

Ploca:  Natiemal  lnstitnte;.s  eif  1  health.  (>701 
Re)e:kle;elge  Drive;.  Be;the;sela.  MD  20802. 
(Teeleipheine;  Cemfeeremce;  Call). 

(ionloci  /’(.'I'.s-dii;  Cdiai  lees  Meirreiw.  MD. 
I’h.D..  .Se:ientifie:  Re;vie;w  ()ffie:e;r.  Cemteer  feir 
.Se:ie;ntific.  Re;vie:w,  Naliemal  Institiilees  eif 
Heialth.  (>70l  Reie:kle;dge  Drive;,  Roeim  (i202. 
M.SC  7804.  Betheesela.  MD  20802.  :{01-451- 
44(i7.  morro\\cs@csr.nih.}’ov. 

.Vdiiie;  of  Commitlaa:  Ce;nle;r  feir  .Sciemtifie: 
Re;\  ie;w  .Spe;e:ial  Emphasis  I’anel:  Nlll 
Reiadmap — Extracellular  RNA  Resenirce 
ap)>lie:atieins  (1154). 

/l(i/(;;  Mare:h  11. 20i:t. 

Tima:  2:00  p.m.  tei  4::50  p.m. 

/\g(;ii(/(i;  Tei  re;vie;w  anel  evaluate;  grant 
a))plie:atieins. 

Ploca:  Natiemal  Inslitnlees  eif  I  health.  (>701 
Reie:kh;elge;  Drive;.  Beetheesela.  MD  20802. 
(Virtual  Me;e;ting). 

(iontoci  liaison:  Barliara  |.  Thomas.  I’h.D.. 
.Se:ie;nlifie:  Re;vie;w  ()ffie:e;r,  Ceenleer  feir 
.Se:ie;nlifie:  Re;\'ie;w.  Naliemal  Institnlees  of 
He;;ilth.  (>701  Reie:kh:elge  Drix'ee.  Reieim  2218. 
M.SC  7800.  Beetheesela.  MD  20802.  :i01-4:t5- 
()()():{.  I)lhomos@csr.nili.}io\'. 

(Calideigne;  eif  Eeeeleend  Deimeestie:  A.ssi.slane:e; 
I’reigram  Neis.  0:i.:tt)(i.  Ceimi>ariili\'e;  Me;elie:ine;: 
0:t.;{:{;i.  Clinie:al  Re;se;are:h.  Oth.'lOO,  0:5.:i:i:i. 
o:{.:{:i7.  o:5.;{o:i-o:t.:u)(>.  o:t.8:!7-o;5.844. 
0:t.84(>-0;5.878.  0:i.802.  0:i.80:5.  Niiliemal 
Institnlees  of  I  health,  I II  IS) 

Dateel:  Eeeliriiiirv  1  1.  201  :i. 

Meelanie; ).  Cray, 

Program  AnaIvsI.  Offica  ofPadaral  Advisory 
(iommitlaa  Policy. 

II-'R  Doe;.  201 :(-():! .520  Eileiel  2-14-t;i:  8:45  ain| 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-201 1-0138] 

Merchant  Mariner  Medical  Advisory 
Committee 

AGENCY:  Coa.st  Cnard,  DIES. 

ACTION:  Notice;  of  Ftedeenil  Advi.sorv 
Committeee;  Moeeting. 

SUMMARY:  Tin;  Mierchant  Mari  nor 
Modical  Advi.sorv  Oommitteeo 
(MEDMAO)  will  imeiet  on  March  14-15, 
2013  to  di.scnss  mattters  nelating  to 
nuedical  ceertilication  ehetorminations  for 
i.ssnanco  of  iiKerchant  mariiuer 
crodeentials,  miedical  standards  and 
gnidteliiKes  for  jiliysical  (jiialifications  of 


opeerators  of  comnuercial  viesseels, 
miedical  lexaminier  ledncation,  and 
miedical  rie.siearch.  Tin;  mieieting  will  hi; 
o])i;n  to  tin;  public. 

DATES:  MEDMACl  will  mieiet  on 
Thursday.  Marc.h  14.  and  Fridav,  March 
15.  2013.  from  8:00  a.m.  to  5:30  p.m. 
I’lieasi;  noti;  that  tin;  mieieting  mav  c.lo.si; 
(early  if  tin;  committiei;  has  complietied  its 
hnsiiness. 

ADDRESSES:  Tin;  mieieting  will  hi;  hield  at 
tin;  Houston  Pilots  facilitv,  203 
Dieierwood  ('deen  Drivie.  Dieier  Park,  TX 
77530. 

For  information  on  facilitiies  or 
.siervicos  for  individnals  with  disahilitiies 
or  to  rieqno.st  sjnecial  a.ssistanci;  at  tin; 
mooting,  contact  Liontonant  Ashloy 
Holm,  tin;  MEDMAC  Altornato 
Dosignatod  Fodoral  Officor  (ADF(l). 
202-372-1128  as  .soon  as  j)o.ssihlo. 

To  facilitato  public  j)articipation,  wo 
an;  inviting  pnlilic  connnont  on  tin; 
issnos  to  ho  cimsidorod  hv  tin; 
committoo  as  listod  in  tin;  "Agonda” 
.soction  holow.  Commonts  must  ho 
snhmittod  in  writing  to  tin;  (ioa.st  Hnard 
on  or  hoforo  March  4,  2013  and  must  ho 
idontifiod  by  ll.SCG-201 1-01 38  and 
may  ho  snhmittod  by  ana  of  tin; 
following  mot  hods: 

•  Fadanil  alUiItnudking  Portal:  htli):// 
iv\v\\'.r<;gaIatioiis.<’ov.  Follow  tin; 
instructions  for  submitting  commonts 
(proforrod  mothod  to  avoid  ilolavs  in 
jirocossing). 

•  /'o.y;  202-40:1-2251. 

•  jV/o//;  Dockot  Managomont  h’acilitv 
(M-30).  II..S.  Do])artmont  of 
Transportation.  Wost  Building  Gronnd 
Floor.  Room  \V12-140.  1200  Now  jorsov 
Avonno  .SE..  Washington.  DC.  20500- 
0001. 

•  Hand  didivaiv:  .Sami;  as  mail 
addro.ss  ahovo.  hotwoon  0  a.m.  and  5 
p.m..  Monday  through  Friday,  oxce|)t 
Fodoral  Holidavs.  Tin;  tolophono 
nnmhor  is  202-300-0320. 

Instrnctions:  All  snhmissions  roc.oivod 
mn.st  inclndo  tin;  words  “Do|)artnn;nt  of 
Homoland  .Soenrity”  and  tin;  dockot 
nnmhor  for  this  action.  Commonts 
rocoivod  will  ho  postod  without 
altoration  at  hit p://\\’\v\v. raoidations.gov. 
including  anv  jiorsonal  iidbrmation 
|)rovidod.  Yon  may  roviow  a  Privacy  Act 
notico  rogarding  onr  |)nhlic  dockots  in 
tin;  lannary  17,  2008,  issno  of  tin; 
Fodoral  Rogistor  (73  FR  3310).  If  von 
would  liko  a  cojiv  of  vonr  matorial 
distrihntod  to  oac.h  momhor  of  tin; 
committoo  in  advanco  of  tin;  mooting, 
ploaso  provido  an  oloctronic  co])y  to  tin; 
ADFO,  no  lator  than  March  4.  2013. 
Yonr  matorials  will  ho  ])lacod  on  tin; 
MldlMAC  Woh  sito  https:// 
hoinaport.nscg.nni  to  ho  mado  availahlo 
to  the;  momhors  of  tin;  committoo  and 
the;  public. 
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IJockot:  For  access  to  the  docket  to 
read  l)ackgroun(i  documents  or 
comments  related  to  this  notice,  go  to 
hHp://\\  \v\\’.iv}>iil(iti()ns.;4()v  and  enter 
••U.S(:r.-2()ll-()13«”  in  the  ••.SHARCH” 
box. 

A  public  comment  ])erio(l  will  be  held 
on  March  14.  2013.  li'om  a])proximat(!ly 
t):1.5  a.m.  to  t):4.5  a.m..  and  {)n  March  1.5. 
2013  Irom  a])proximatelv  4:40  p.m.  to 
5:00  p.m.  S])eaker.s  are  nMpie.stcMl  to 
limit  their  comments  to  5  minutes. 

Please  note  that  the  public  comment 
pcM’iod  may  mul  IndbiH!  the  time 
iiulii:ated.  following  the  last  call  for 
comments.  Atlditionally.  public 
comment  will  be  sought  throughout  the 
meeting  as  specific  tasks  and  issues  are 
discussed  by  the  committee,  (’.ontact  the 
individual  listed  below  to  regist(!r  as  a 
speaker. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Ashley  Holm,  the  MEDMAC 
ADFO.  at  telephone  202-372-1128  {)r 
email  Ashl(!yM.hoIn}@iis(:^.iniI.  If  you 
have  (piestions  on  viewing  or  submitting 
material  to  the  docket,  call  Barbara 
llair.ston.  Program  Manager,  Docket 
Operations,  tele])hone  202-3()(i-‘)820. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  nuHiting  is  given  under  the  Fadaral 
AdvisoiT  Act.  5  II.S.O.  App. 

(Pul).  L.  ;(2-403).  The  MEDMAO  is 
authorized  hv  4()  7115  as 

amended  by  section  210  of  the  (Joasl 
(hicu'd  Authoi  'mition  Act  oj  2010  (Pub. 

L.  111-281)  and  advises  the  Secretary 
on  matters  related  to  (a)  Medical 
certification  determinations  for  issuance 
ol  licenses,  certificates  of  registry,  and 
merchant  mariners'  documents:  (h) 
medical  standards  and  guidelines  for 
the  |)hvsical  (pialifications  of  operators 
of  commercial  vessels:  (c)  medical 
examiner  education:  and  (d)  medical 
research. 

Agenda 

Day  1.  March  14 

(1)  Remarks  from  Presiding  Officer  of 
the  Houston  Pilots,  Ckiptain  Robert 
Thompson. 

(2)  0|)ening  comments  hv  Designated 
Federal  Officer  (DFO).  Captain  K.P. 
McAvoy. 

(3)  Remarks  from  the  Director  of 
Inspections  and  Compliance,  C.aptain 
P.F.  Thomas. 

(4)  Introduction  and  swearing  in  of 
Ihe  new  member.  C.hair  and  Vice-Chair 
designations. 

(5)  Review  of  La. si  Full  Committee 
Meeting's  Minutes. 

((>)  Public  Comments. 

(7)  Working  (Jroups  reports  out. 

(8)  Working  (honps  addressing  the 
following  task  statements  may  meet  to 
deliberate — 


(a)  Task  .Statement  1,  Revision  of 
Navigation  and  Vessel  lusi)eclion 
Circular  (NVIC)  04-08.  The  NVIC  can  he 
found  at  htt})://\\’\v\\'.uscy,.iuil/h(j/cy,5/ 
/n’/c/ Medical  and  Physical  Cuidelines 
for  Merchant  Mariner  Credentials. 

(h)  Task  .Statement  2.  To])  medical 
conditions  leading  to  denial  of  mariner 
credentials. 

(c)  Task  .Statement  4.  Revising  the 
C(J-710K  Medical  livaluation  Report 
Form  for  mariner  |)hysicals.  The  form 
can  he  found  at  blip:/ /\v\v\v.us(:y,.inil / 
nine. 

(d)  Task  .Statement  5,  (]realing 
medical  expert  |)anels  for  the  to]) 
medical  conditions. 

(e)  Task  .Statement  0,  Developing 
designated  medical  examiner  program. 

Day  2,  March  15 

(1)  Presentation  by  the  Heart  Rhythm 

.Society  (Task  1  2). 

(2)  Continue  work  on  Task 
.Statements. 

(3)  By  mid-afternoon,  the  Working 
(h'oups  will  report,  and  if  applicable, 
make  recommendations  for  tlie  full 
committee  to  consider  for  pre.sentalion 
to  the  (]oast  Cnard.  The  committee  mav 
take  official  action  c)n  lhe.se 
recommendations  on  this  date.  The 
jnihlic  will  have  an  o])])orlunitv  to 
sj)eak  after  each  Working  Croup's 
Re])ort  before  the  full  committee  takes 
any  ac:tion  on  each  report. 

(4)  Public  C.onunents. 

(5)  Closing  remarks/plans  for  next 
meeting. 

l)al(!(l:  l''(!l)niai’v  8.  20  KL 

P.F.  riiemas, 

(Iti  plain.  ('..S'.  Coas!  liiiard.  Dhvclor  of 
InspiH:lions  and  Coinplianca. 

H’K  Doc.  Filed  2-14-i;i:  K:4.'j  iim| 

BILLING  CODE  9110-04-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-201 3-0073] 

Merchant  Marine  Personnel  Advisory 
Committee 

agency:  Coast  Cuard,  DIES. 

ACTION:  Notice  of  Federal  Advisory 
Committee  Meeting. 

SUMMARY:  The  Merchant  Marine 
Personnel  Advisory  (lonnnittee 
(Ml']RPA(d  will  meet  on  March  12.  2013 
and  March  13,  2013  in  Houston,  TX,  to 
discu.ss  various  issues  related  to  the 
training  and  fitness  i)f  merchant  marine 
personnel.  This  meeting  will  he  oj)en  to 
the  ])ul)lic. 


DATES:  MERPAC;  working  groups  will 
meet  on  March  12.  2013,  from  8  a.m. 
until  4  ]).m.,  and  the  full  committee  will 
meet  on  March  13.  2013,  from  8  a.m. 
until  4  p.m.  This  meeting  may  adjourn 
earlv  if  all  business  is  finished. 
ADDRESSES:  The  Committee  will  meet  in 
Ihe  Red  Room  of  the  West  Culf  Maritime 
A.ssociation  (W(iMA).  1717  Turning 
Basin,  .Suite  200  Houston,  Texas  77020. 
For  further  information  on  the  location 
of  WCMA,  ])lease  contact  Mr.  Niels 
Lyngso  at  (713)  71.5-0443. 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  recpiest  special  assistance,  contact 
Mr.  Davis  Brever  at  202-372-1445  as 
.soon  as  possible. 

To  fai:ilitate  ])uhlic  participation,  we 
are  inviting  public  comment  on  the 
issues  to  he  considered  by  the 
committee  and  working  groups  as  listed 
in  the  "Agenda”  .section  below.  Written 
comments  for  distribution  to  committee 
members  and  inclusion  on  MERPAC's 
Wei)  site  must  he  submitted  hv  Fehruarv 
20,2013. 

Written  comments  must  be  identified 
by  Docket  No.  I  I.SCC-201 3-0073  and 
submitted  by  one  of  the  following 
methods: 

•  Federal  elhdeinakina  Porlal:  blip:// 
WWW  .reaulal ions. "ov.  Follow  the 
instructions  for  submitting  comments 
(])referred  method  to  avoid  delays  in 
processing). 

•  Ff/.v;  202-403-2251. 

•  A/a;7;  Docket  Management  Facility 
(M-30).  II..S.  De])artment  of 
Transi)ortation.  West  Building  Cround 
Floor.  Room  Wl  2—140.  1200  New  )ersev 
Avenue  .SE..  Washington,  D(;  20500- 
0001. 

•  Hand  Delivery:  .Same  as  mail 
address  above,  between  0  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays.  The  telephone 
number  is  202-3()()-0320. 

Inslrnctions:  All  submissions  received 
must  include  the  words  "Department  of 
Homeland  .Security"  and  the  doc:ket 
number  for  this  action.  Comments 
received  will  he  posted  without 
alteration  at  hllp://www.re<>ulalions.gov. 
including  any  ])ersonal  information 
provided.  You  may  review  a  Privacy  Act 
notice  regarding  onr  ])ul)lic  dockets  in 
the  lanuary  17,  2008,  issue  of  Ihe 
Federal  Register  (73  FR  3310). 

Deckel:  For  access  to  the  docket  to 
read  doc:uments  or  comments  related  to 
this  notice,  go  to  blip:// 

WWW. reaidal  ions. aov. 

A  public  oral  comment  period  will  he 
held  each  day.  .S))eakers  are  recpiesled  to 
limit  their  comments  to  3  minutes. 
Please  note  that  the  ])ul)lic  oral 
comment  ])eriod  may  end  before  the 
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pr(;s(:ril)e(l  ending  lime  iiulicated 
tdllowing  tlie  last  call  for  comments, 
(iontact  Davis  Hreyc!!'  at 
(Uivis.j.l)r(;v(U'@iis(:g.nul  or  at  at  202— 
372-144,5  no  later  than  F(;l)ruary  20, 
2013,  to  n;gist(!r  as  a  s])eaker.  This 
notic:e  may  he  vie\v(!il  in  onr  onlim; 
docket,  US(X:-201 3-0073,  at  http:// 
WWW. rcgu  hit  ions. <^()v. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Davis  Iheyer.  Alternate  Designated 
Federal  Oliicer  (ADFO).  tcdephone  202— 
372-1445.  or  at  (i(ivis.j.l)r(n'(ii'@usc<>.inil. 

If  you  hav(!  any  (piestions  on  viewing 
or  submitting  material  to  the  docket,  call 
Renee  V.  Wright,  Program  Manager, 
Docket  Operations,  telephone  202-300- 
9820. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Fodonil 
Advison'  Committeo  Act,  5  ll.S.Ck  A])]). 
(Pul).  L.'92^03). 

MERPAC  is  an  advisory  committee 
established  under  the  Secretary's 
authority  in  section  871  of  the 
1  lomeland  Security  Act  of  2002,  Title  0, 
United  States  Code,  section  451,  and 
chartered  under  tlu;  ijrovisions  of  the 
FACA.  The  Committee  acts  sohdv  in  an 
advi.sorv  capacity  to  the  S{;cretarv  of  the 
Departnumt  of  Homeland  Securitv 
(DIES)  through  the  (iommandant  of  the 
Coast  Cuard  and  the  Dinnlor  of 
Comm(!rcial  Regulations  and  Standards 
on  matters  relating  to  personnel  in  the 
ll.S.  merchant  mariiu!,  including  hut  not 
limited  to  training.  (|ualifications. 
certification,  documentation,  and  fitness 
standards.  The  Committee  will  advise, 
consult  with,  and  make 
recommendations  reflecting  its 
independent  judgment  to  the  .Secretary. 

Agenda  of  Meeting 

Day  1 

The  agenda  for  the  March  12,  2013, 
meeting  is  as  follows: 

(1)  The  full  committee  will  meet 
briefly  to  discuss  the  working  groujxs' 
husin(!ss/task  statements,  which  arc; 
listcul  under  paragraph  2  (a)-(g)  below. 

(2)  Working  groups  addressing  the 
following  ta.sk  statements,  available  for 
viinving  at  http:/ /hoiacport .us(:y,.iail/ 
iue/'/JUf;  will  meet  to  deliberate: 

(a)  Task  Statement  30,  Utilizing 
Military  Education,  Training  and 
A.ssessment  for  .STCW  (the  International 
(k)nvention  on  .Standards  of 'fraining. 
Certification  8;  Watchkeeping  for 
.S(!afarers  (.STCW)  (1978),  as  amended) 
and  U..S.  (k)ast  Cuard  (kntifications: 

(h)  Task  .Statement  58.  .Stakeholder 
Communications  during  Merchant 
Mariner  Licensing  and  Documentation 
Program  (M1J3)  Restructuring  and 
Centralization; 


(c)  Task  .Statement  71,  Review  of 
U.St'.C  0])erational  Level  Examination 
(3rd  Matt:/2nd  Mate  and  3rd/2nd 
Assistant  Engineer)  'roj)ic.s  and 
Questions  and  Alignment  with  the 
.STCW  Code; 

(d)  Task  .Stat(!m(!nt  73.  D(!velopmenl 
of  Training  Cnidance  for  Engin(;ers 
.Serving  on  Near-Coastal  Ves.sels; 

(e)  'Task  .Statcanent  77,  Dcnadopment 
of  Performance  M(!asnres  (As.s(!ssment 
(iritcaia); 

(f)  Task  .Statement  78,  Considcaation 
of  the  International  Labor  Organization's 
Maritime  Labour  Cionvention.  2()()():  and 

(g)  Task  .Statement  80,  Crew  Training 
Retpurements  Onboard  Natural  Cas- 
Fueled  Ve.ssels  Other  Than  Liquefied 
Natural  Cas  (kirriers. 

(3)  Public  comment  ])eriod. 

(4)  Reports  of  working  groups.  At  the 
end  of  the  day,  the  working  groups  will 
rejjort  to  the  full  committee  on  what 
was  accomi)lished  in  their  meetings. 

The  full  committee!  will  not  take  action 
on  th(!.se  reports  on  this  date.  Anv 
official  action  taken  as  a  result  of  this 
working  groiq)  imuiting  will  Im!  taken  on 
day  2  of  the  meeting. 

(5)  Adjournment  of  meeting. 

Dav  2 

The  agenda  for  the  March  13.  2013. 
Committee  meeting  is  as  follows: 

(1 )  Introduction; 

(2)  Remarks  from  Coast  Cuard 
Leadership; 

(3)  Roll  call  of  committee  meml)(!rs 
and  det(!rmination  of  a  (|uonnn; 

(4)  Designated  Federal  Officer  (DFO) 
announcements: 

(5)  Reports  from  the  following 
working  groups: 

(a)  Task  .Statement  30,  Utilizing 
Military  Education,  Training  and 
Assessment  for  STCW  and  ll.S.  Coast 
Cuard  Certifications: 

(h)  Task  .Statement  58.  Stakeholder 
Communications  during  MED  Program 
Restructuring  and  (Xiiitralization: 

(c)  Task  Statement  71.  Review  of 
U.SfXi  Operational  Level  Examination 
(3rd  Mate/2nd  Mate  and  3rcl/2nd 
.Assistant  Engineer)  Topics  and 
QiKistions  and  Alignment  with  the 
STCW  Code; 

(d)  Task  .Statement  73,  Develoi)ment 
of  Training  Cnidance  for  Engiiuuirs 
.Serving  on  Near-Coastal  Vessels; 

(e)  Task  .Statement  77,  Development 
of  Performance  Measures  (As.sessment 
Criteria); 

(f)  Task  .Stat(!ment  78,  Consideration 
of  the  International  Labor  Organization's 
Maritime  t.ahour  Convention.  2008;  and 

(g)  Task  .Stateimiut  80,  Crew  Training 
R(!(juirements  Onboard  Natural  Cas- 
Fneled  Ve.ssels  Other  Than  Litpiefied 
Natural  Cas  (Carriers. 


(())  Other  items  for  di.scussion: 

(a)  Report  on  National  Maritime 
C(!nter  (NM(i)  activities  from  NMC 
C.ommanding  Officer,  such  as  the  niit 
processing  tiiiK!  it  takes  for  a  mariner  to 
n!ceive  his  or  her  cred»!nlial  after 
a|)|)lication  submittal; 

(h)  Report  on  Mariner  (j'ed(!ntialing 
Program  l\)licy  Division  activiti(!S.  such 
as  its  current  initiatives  and  projects: 

(c)  Re])ort  on  International  Maritime 
Organization  (IMO)/Inlernational  Labor 
Organization  (ILO)  issues  nilated  to  the 
merchant  marine  indu.stry; 

(d)  Re|)ort  on  the  implementation  of 
the  2010  amendments  to  the  .STCW 
(ionvention:  and 

(e)  Briefings  about  on-going  Coast 
Cuard  jjrojects  relatiul  to  personnel  in 
the  U..S.  Merchant  Marine,  such  as 
pro})osed  Task  .Statements  concerning; 

•  Training  for  officers  and 
crewmembers  aboard  ships  operating  in 
polar  waters: 

•  Review  of  CC-719K  (Merchant 
Mariner  Phvsical  Examination  Report) 
(X;-719K/E  (Merchant  Marine 
C(!rtification  of  Fitness  for  Entrv  I.evel 
Ratings);  and 

•  D(!velopm(!nt  of  competency 
r(!(|uir(!ments  for  engineers  working  on 
small  vessels  with  high  horsepower. 

(7)  Public  comment  |)eriod/ 
])resentations. 

(8)  Di.scussion  of  working  group 
recommendations.  Th(!  coinmittcu)  will 
review  th(!  information  ])resented  on 
each  issue.  delil)(!rate  on  any 
recommendations  i)re.sented  by  th(! 
working  groiqjs  and  approve/formulate 
nicommendations  for  the  D(!partment's 
consideration.  Official  action  on  the.se 
recommendations  may  he  taken  on  this 
date. 

(9)  Closing  remarks/plans  for  next 
meeting. 

(10)  Adjournment  of  meeting. 
Procedural 

A  copy  of  all  meeting  documentation, 
including  the  'Task  .Stati!ments.  is 
available  at  https:/ /homcjnnt.uscg.niil 
by  using  tluise  key  strokes:  Missions: 
Port  and  Waterways  .Safety:  Advi.sorv 
Committees:  MERl’Alk  and  then  u.s(!  the 
event  key.  Alternatively,  yon  may 
contact  Mr.  Bniver  as  noted  above. 

Minutes  will  1)(!  available  90  days 
after  this  meeting. 

Dated:  I'lihriiarv  I  t.  201.3. 

|.(L  l.ant/. 

Director  oj  (ioninicrciol  ltc;.’iil(tlions  and 
Standards. 

|I-'R  Doc.  I'ilecl  2-l4-i;j;  8:4.")  ain| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

[Docket  No.  TSA-2009-0024] 

Enforcement  Actions  Summary 

agency:  'rrans|)()rtali()ii  Security 
Adiuini.st ration.  Ill KS. 

ACTION:  Notici!  oi  a\  ailal)ilitv. 


SUMMARY:  riie  'rran.sportation  .Security 
Adiuiiii.stration  (T.S.A)  is  ])rovidiug 
notice  tliat  it  has  issued  an  annual 
sinnmary  of  all  enforcement  actions 
taken  hv  T.SA  under  the  authority 
granted  in  the  hn])lem(Miting 
Recommendations  of  the  0/1 1 
(Commission  Act  of  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fmilv  .Sn.  Assistant  (Chief  CConnsel.  (Civil 
Fnforcement.  Office  of  the  Chief 
(Connscd.  T.SA-2.  Transi)ortation 
.S(!cnrity  Admini.stration.  (iOl  .South 
12th  .Stnuit.  Arlington.  VA  20.508-()002; 
tele|)hone  (.571)  227-2305;  facsimile 
(571)  227-1378:  email 
aiuilv.su&dhs.gov. 

SUPPLEMENTARY  INFORMATION: 
Hackground 

On  August  3.  2007.  section  1302(a)  of 
th(!  Implementing  R(!connnendations  of 
the  51/11  (Commission  Act  of  2007  (tin; 
51/11  Act).  Public  Law  110-53.  121  Stat. 
3512.  gave  'I’.SA  new  authoritv  to  assess 
civil  penalties  for  violations  of  any 
surface  trans])ortation  nupiinanents 
under  title  45)  of  the  II..S.  (Code  (l)..S.(C.) 
and  for  anv  violations  of  chai)ter  701  of 
title  40  of  the  II. .S.  (Code,  which  governs 
transportation  worker  identification 
cnuhmtials. 

.Section  1302(a)  of  the  5)/ll  Act. 
codified  at  45)  l!..S.(C.  114(v).  authorizes 
the  .Secretarv  of  the  Department  of 
Homeland  .Security  (DUS)  to  impose 
civil  penalties  of  up  to  SI 0.000  p(!r 
violation  of  any  surface;  transportation 
r(;(pnrement  under  45)  II..S.(C.  or  any 
reeiuirement  related  to  trans])ortation 
worker  id(;ntification  credentials  (TWKC) 
under  40  ll..S.(C.  chapter  701.  T.SA 
exerci.ses  this  function  under  delegat(;d 
authority  from  the  .Secretary.  .See  DIPS 
Delegation  No.  7000-2. 

Under  45)  II.S.(C.  1 14(v)(7)(A).  T.SA  is 
r(;(pnn;d  to  provide  the;  public  with  an 
annual  snnnnary  of  all  enfoi(:(;ment 
actions  takeai  hv  T.SA  under  this 
snl)S(;ction;  ami  include  in  each  such 
snnnnary  the  identifying  information  of 
(;ach  enforcement  action,  tin;  tvpc;  of 
all(;g(;d  violation,  the  p(;nalty  or 
penalties  proposed,  and  the  final 
a.sse.s.sm(;nt  amount  of  each  p(;nalty. 

This  snmmarv  is  for  calendar  vear  2012. 


T.SA  will  ])nblish  a  summary  of  all 
eid()rcem(;nt  actions  taken  under  tin; 
statnti;  in  lannarv  to  cov(;r  tlu;  previous 
cal(;ndar  y(;ar. 

Document  Availability 

Yon  can  get  an  (;l(;c:tronic:  co|)v  of  both 
this  notice  and  tlu;  (;nl()rcem(;nt  actions 
sinnmary  on  tlu;  Internet  hv  s(;arching 
the  i;lectronic  F(;d(;ral  Docket 
Managemi;nt  .Systi;m  (FDM.S)  w(;b  page 
at  http://\\  \y\v.wy,uhitions.gov.  Docket 
No.  T.SA-2005)-0024: 

You  can  g(;t  an  electronic  copy  of  only 
this  notici;  on  tlu;  Interiu;!  by — 

(1)  Accessing  tlu;  (Government 
Printing  ()ffici;’.s  web  ])age  at  http:// 
w’W’W’.t’po.^ov/fdsvs/hrow’sc/ 
c()Ilt:(:ti()n.a(:tion?(:()II(i(:ti()n(A>cIt;=FIi  to 
view  the  daily  |nil)lished  Federal 
Register  edition;  or  accessing  the 
‘‘.Si;arch  the  Federal  Register  by 
Uitation"  in  the  “Related  Re.sonrces” 
column  on  the  left,  if  von  ne(;d  to  do  a 
.Simi)le  or  Advanced  search  for 
information,  such  as  a  type  of  document 
that  crosses  multiple  agencies  or  dat(;s; 
or 

(2)  Visiting  TSA’s  .Security 
Regulations  W(;h  i)age  at  http:// 
www.t.sa.gov  and  accessing  the  link  for 
“.Stak(;holdi;rs”  at  the  to])  of  the  pagi;. 
then  the  link  “Res(;arch  (;(;nt(;r”  in  tlu; 
left  column. 

In  addition.  copi(;s  an;  availabli;  by 
writing  or  calling  tlu;  individual  in  tlu; 
FOR  FURTHER  INFORMATION  CONTACT 
section.  Make  sun;  to  identifv  tlu;  docket 
number  of  this  rulemaking. 

Issued  in  Ailiiiglon.  Virginia.  l''(;l)rnarv  I  t. 
2013. 

Margot  )■'.  Hester. 

Principat  Duptily  Fhirj  Cjoiinsi^l. 

II  R  Due.  201  ;t-():i.''iH7  Filcul  2-14-13:  H:4.T  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

United  States  Immigration  and 
Customs  Enforcement 

Agency  Information  Collection 
Activities:  Extension,  Without  Change, 
of  an  Existing  Information  Collection; 
Comment  Request 

ACTION:  (iO-Dav  Notice  of  Information 
Uollection;  f^ile  No.  1-352.  Immigration 
Bond;  OMB  Uontrol  No.  l()53-()()22. 

'flu;  Department  of  Homeland 
.Security.  U..S.  Immigration  and  Unstoms 
Fnforcement  (lUF).  will  snhinit  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
15)5)5.  The  information  collection  is 


published  to  obtain  comments  from  the 
public  and  affected  agencies.  Uomments 
are  encouraged  and  will  be  accepted  for 
si.xty  days  until  April  18.  2013. 

Whitten  comments  and  suggestions 
regarding  items  contained  in  this  notice, 
and  especially  with  regard  to  the 
estimated  |)nhlic  burden  and  a.ssociated 
res])onse  time  should  he  directed  to  the 
Department  of  Homeland  .S(;curity 
(DIPS).  .Scott  Flinori;.  L’orms  Managment. 
II..S.  Immigration  and  Unstoms 
Fnforcement.  801  I  Street  NW..  Stop 
5800.  W'ashington.  DU  20538;  (202)  732- 
2801. 

Uomments  are  encouraged  and  will  be 
acce])ted  for  sixty  days  until  Ai)ril  18. 
2013.  Written  comments  and 
suggestions  from  the  public  and  affected 
agenci(;s  concerning  the  pro])o.s(;d 
collection  of  information  should  address 
one  or  mon;  of  the  following  four  ])oint.s: 

(1)  Fvaluate  whether  the  ])ropo.si;d 
collection  of  information  is  necessary 
for  the  ])roper  ])erformance  of  the 
functions  of  the  agency,  including 
wh(;th(;r  the  information  will  have 
practical  ntilitv: 

(2)  Fvalnati;  tlu;  accuracy  of  the 
agenci(;s  (;.stimate  of  the  burden  of  the 
])roposed  coll(;ction  of  information, 
including  the  validity  of  the 
nu;thodology  and  assumptions  used; 

(3)  Fnhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collect(;d:  and 

(4)  Minimizi;  the  burden  of  the 
collection  of  information  on  thosi;  who 
are  to  r(;.s|)ond.  including  through  the 
use  of  ai)in’opriate  automated. 

(;h;ctronic.  mechanical,  or  other 
technological  collection  techni(pii;s  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
r(;.s])on.ses. 

Overview  of  This  Information 
Uollection 

(1)  Tv})(;  of  InfoniKition  Collection: 
Fxtension,  without  change,  of  an 
(;xi.sting  information  collection. 

(2)  Title  of  the  Forin/CoIIection: 
Immigration  Bond. 

(3)  Agency  form  nninl)ei\  if  anv,  and 
the  applical)Ie  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  1-352.  IJ..S. 
Immigration  and  Unstoms  Fnforcement. 

(4)  Affected  pnhiic  who  will  he  asked 
or  re(jnired  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individual  or 

1  Ions(;holds:  Business  or  other  for-])rofit. 
The  data  coll(;cted  on  this  collection 
instrument  is  n.sed  by  lUF  to  ensure  that 
the  jierson  or  company  posting  the  bond 
is  aware  of  the  duties  and 
res])onsibilities  a.ssociated  with  the 
bond,  'fhe  coll(;ction  instrument  serves 
the  |)urpo.se  of  instruction  in  the 
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(:{)in|)letion  of  the  form,  togetlua'  with  an 
(!X])lanation  of  the  terms  and  conditions 
of  the  l)ond.  Sandies  have  the  cajjaljilitv 
of  accessing,  comphding  and  submitting 
a  bond  electronically  through  KiF’s 
eitonds  systcmi  which  emcompasses  the 
l-8.'i2,  while  indiviilnals  are  nupnred  to 
com|)l(;t(;  the  bond  form  manually. 

(.'5)  /\/)  astiiudtc  ()l  the  total  nunihar  of 
ivspondonts  and  the  ainoant  of  tiina 
astiinatad  for  an  avaragi;  raspondant  to 
rospond:  25. ()()()  res|)onses  at  .80  minutes 
(.50  hours)  per  res])onse. 

(0)  /\;7  astiinata  of  tha  tot(d  pnhiic 
hnrdan  (in  hoars)  associedad  with  tha 
c:olla(:tion:  12,50t)  animal  burden  hours 
(iomments  and/or  {|uestions;  reciuests 
for  a  copy  of  the  jiroposed  information 
collection  instrument,  with  instructions; 
or  iiKjuiries  for  additional  information 
should  he  directed  to:  Scott  Elmore. 
Forms  Management,  II. S.  Immigration 
and  Customs  Enforcement.  801  I  Street 
N\V.,  Stop  5800,  Washington.  DC  20580; 
(202) 782-2001. 

Haled:  l•'(!l)l nary  8.  2018. 

Scott  Elmore, 

I'oniis  Man(ii>ani(!nll.  I  ’.S.  Ininii^ralion  and 
(Aistoins  Hnforeninant.  Dvparltnvnl  of 
Ilomriand  Saenrilv. 

IKK  Doc.  2m:i-():i.')>n  I’iled  2-14-1.8;  ain| 
BILLING  CODE  9111-28-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R6-ES-201 3-N036; 

FXES1 1 1 30600000D2-1 23-FF06E00000] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Recovery  Permit 
Applications 

agency:  Fish  and  Wildlife  Servit:e, 
Interior. 

ACTION:  Notice  of  availability;  recpiest 
for  comments. 

SUMMARY:  We.  the  II.S.  Fish  and 
Wildlife  Service,  invite  the  public  to 
comment  on  the  following  application 
to  conduct  certain  activities  with 
endangered  or  threatened  s]nu:ie.s.  With 
some  exceptions,  the  Ibidangered 
Species  Act  of  1978,  as  amended  (Act), 
prohibits  activities  with  endangered  and 
threatened  species  unless  a  Federal 
])ennit  allows  such  activity.  The  Act 
reiiiiires  that  we  invite  pnhiic  comment 
before  i.ssiiing  these  permits. 

DATES:  To  ensure  consideration,  plea.se 
.send  voiir  written  comments  bv  March 
18.  2018. 

ADDRESSES:  Yon  mav  submit  commenls 
or  re(|ne.sls  for  cojiies  or  more 
information  by  any  of  the  following 
methods.  Alternativelv,  vou  mav  luse 


one  of  the  following  methods  to  re(|ue.st 
hard  cojiies  or  a  (ID-R()M  of  the 
dociiments.  Please  specify  the  ])erniit 
yon  are  interested  in  hv  niimlier  (e.g.. 
Permit  No.  TE-181()88). 

•  Knuni:  permitsKOEStftlfw.s.gov. 

Please  refer  to  the  respective  |)ennit 
niimher  (e.g..  Permit  No.  TE-181()88)  in 
the  subject  line  of  the  message!. 

•  It.S.  iV/fu7;  Ecological  Services,  II.S. 
lush  and  Wildlife  Service,  P.O.  box 
2548(i-Dl<(;,  D(!nver.  CO  80225 

•  In-Parson  Drop-off,  X'iawiijg.  or 
Pickup:  Call  (808)  280-4212  to  make  an 
a])])ointment  during  regular  l)u.sines.s 
hours  at  184  Union  Blvd..  Suite  045, 
I.akewood,  CO  80228. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Konishi.  Permit  Coordinator 
Ecological  Services,  (808)  280-4212 
(phone):  parnntsH()ES@fws.gov  (email). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Act  (10  U.S.C.  1581  at  saej.) 
prohibits  activities  with  endangertul  and 
threateniid  species  imle.ss  a  Imderal 
l)ermit  allows  such  activitv.  Along  with 
our  imph!m(!nting  regulations  in  the 
Code  of  fuideiral  R(!gnlations  (Cf'R)  at  50 
Cf’R  part  17,  tlie  Act  ])rovide.s  for 
permits,  and  nuinires  that  we  invite! 
])ul)lie:  e:e)mme!nt  hefeere  issuing  thexse 
j)e!rmit.s. 

A  |)e!rmit  granteel  hv  ns  imele!r  .se!e;tie)n 
10(a)(1)(A)  e)f  the  Act  autheerizes  ve)n  te) 
e:e)neine;t  ae:tivitie!.s  with  llniteul  Steitem 
e!nel;mge!re!el  eir  threxiteneul  .s|)e!e:ie!s  for 
.se:ie!ntifie:  pnr])e)se!.s,  e!nh:me;eme!nt  e)f 
preipageitiein  eir  survival,  eir  interstate! 
e:e)mmere:e!  (the  latter  einly  in  the  e!ve!nt 
tiled  it  facilitateLs  se:ientifie:  purpeiseLs  eir 
e!nhane:ement  eif  jiropagation  eir 
survival).  Onr  regulations  im])le!menting 
see:tion  10(a)(1)(A)  for  these  pen'inits  are 
founel  at  50  CFR  1 7.22  for  enefangereel 
wilellife  .spe!e:ies,  50  CFR  17.82  for 
thre!ate!ne!el  wilellife  spe!e:ie!s,  50  CFR 
17.02  fell’  enelangerexl  plant  .s|)ee:ie!.s.  anel 
50  CFR  17.72  fell’  threeateneel  jilant 
.spe!e;ie!S. 

Applii:ation  Available!  for  Review  and 
Comment 

We!  invite  le)e:al.  State,  anel  Feeleeral 
age!ne;ie!.s,  anel  the  puhlie;  tei  e:e)mme!nt  on 
the  folleiwing  iipplie:atiem.  De)e;nme!nt.s 
anel  other  infeirmedion  the  a])plie:ant  heis 
snhmitteel  are!  iivaihihle  for  rendenv. 
snhje!e:t  tei  the  reKpiirements  eif  the 
lh'ivae:y  Ae;t  (5  U.S.C.  552a)  anel 
Freeelom  eif  Infeirmatiem  Ae;f  (5  U.S.C. 
552). 

Permit  Application  Number:  TEI-181(i88 

Applicant:  Living  Planet  Ae|narium, 
12088  Seiuth  Leme  l^exik  l^arkway. 

Draper,  UT  84020 


Applie:ant  reKpiests  an  amenehnent  tei 
an  exi.sting  permit  tei  re!e:eive  (elisplav 
live)  hawk.shill  sent  turtle!  (Eratinochaivs 
iinl)ricatal.  Kemp's  Riellew  seui  turtle 
(lj;pidochalvs  kampH),  anel  leiggerhexiel 
.seei  turtle  (daratta  carattal  tei  he 
ae:e|nire!el  freiin  U.S.  turtle  rehiihilitatiein 
e;e!nters  haseel  ein  availaliility  feir  the 
linrjieise  eif  e!nhane:ing  the  .spe!e:ie!.s' 
survival.  'I’he  iipplie:ant  reepiests  :m 
ameinehnent  tei  the  eixisting  ]iermit.  tei 
e:hange!  the  ]ihv.sie:al  loe:iitiein  eif  the 
fiie:ility  freim  725  E.  10000  S.,  Sanelv.  UT 
84094  to  12088  Seiuth  I.eine  Idiak 
l^arkway.  Draper.  UT  84020. 

National  Environmeintal  Policy  Act 

In  ceimpliane:e  with  the  National 
Environmental  Peilicy  Act  (42  U.S.C. 

4821  at  .see/.),  we  have  maele  an  initial 
eleterminediem  that  the  jireipei.seiel 
activities  in  the.se  ]iermit.s  are 
e:ate!geirie;ally  eixclueleel  freim  the 
reejuirement  to  |ire!]iare!  <m 
envireinmental  assei.ssment  or 
envireinmental  im]iae;t  statement  (510 
DM  (i  Appenelix  1.  1.4C(1)). 

Public  Availability  of  Comments 

All  e;omme!nt.s  iinel  materials  we 
re!e:e!ive!  in  respemse  tei  this  reiepieist  will 
he!  civiiihilile  feir  iinlilie:  in.s]ie!e:tiem.  liv 
a]ipeiintme!nt.  ehiring  neirniid  linsineLSs 
heiurs  at  the  aelelreLss  li.ste!el  in  the 
ADDRESSES  .see:tiein  eif  this  notie;e!. 

Befeire  ine;hieling  venir  aelelress,  pheine 
nnmlier.  email  aelelreiss.  eir  either 
jier.seinal  identifying  infonnatiein  in  veinr 
e;eimme!nt.  vein  sheiulel  he  aware  that 
yonr  entire  e:eimment — including  yeiur 
personal  ielentifying  infeirmatiem — may 
be  maele  pulilie:ly  available  at  any  time!. 
While  vein  e;an  ask  us  in  yeinr  ceimment 
to  withhold  your  personal  ielentifying 
information  from  pnlilie;  rewieiw.  we 
e:anneit  guaranteie  that  we  will  he  able  to 
del  so. 

Aulheirity: 

We  preiviele  this  neitie;e!  under  seu.tiein 
10  eif  the  At:t  (10  U.S.C.  1581  at  saep] 

llateul:  K'eiliriiarv  7.  2013. 

Michai!!  (1.  Thaliault, 

Assistant  Itagianal  Director.  Monniain-Prairia 
Itagion. 

IKK  Doc.  2en:t-li;i428  Kiloil  2-14-18;  »:4.'')  ain| 
BILLING  CODE  4310-55-P 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R2-ES-201 2-N294; 

FXES1 1 1 20200000F2-1 34-FF02ENEH00] 

Final  Environmental  Impact  Statement 
and  Record  of  Decision  on  the 
Edwards  Aquifer  Recovery 
Implementation  Program  Habitat 
Conservation  Plan  for  Incidental  Take 
of  11  Species  (8  Federally  Listed)  in  8 
Texas  Counties 

AGENCY:  Fish  and  Wildlife  Scn  vice. 
Department  of  the  Interior. 

ACTION:  Notice  of  availahilitv. 

summary:  We.  the  IJ..S.  Fish  and 
Wildlife  .Service,  under  the  National 
Fnvironinental  Policy  Act  of  lUHU.  make 
available  the  final  environmental  impact 
statement  (FkS)  and  record  of  decision 
analyzing  the  impacts  of  the  issuance  of 
an  incidental  take  |)ermit  for 
implementation  of  the  final  Edwards 
A(jnif(!r  Recoviay  hn])lementation 
Program  (EARIP)  Hahitat  (ionscn  vation 
Plan  (IKiP).  Our  dcicision  is  to  issue  a 

I. 5-year  incidental  take  ])ermit  to  the 
I’iARlP  for  imphanentation  of  the 
pnderred  alternative  (de.scrilKul  ludow). 
which  authorizes  incidental  take  of 
animal  species  and  im))acts  to  plant 
s|)ecies  li.sted  nmha'  the  luidangca'ed 
.Species  Act  of  H)78.  as  amendcal.  The 
l-iARIP  has  agreeul  to  imjjleimmt 
avoidance,  minimization,  and 
mitigation  imaisures  to  offscil  imp;ic:ts  to 
lhe.se  s|)ecies.  as  descrilxMl  in  their  HOP. 
DATES:  We  an;  issuing  the  Record  of 
Diicision  (ROD)  with  this  notice,  and  a 
final  permit  will  not  hecome  effective 
.sooner  than  80  days  after  puhlication  of 
this  notice.  We  must  receive  any 
comments  on  the  final  ELS  and  HOP  hv 
March  18.  2018. 

ADDRESSES:  You  may  obtain  copies  of 
the  final  documents  hv  going  to  http:// 
\v\v\\’.f\\s.<>o\’/s()iith\\'nst/(^s/ 
AustinTuxcis/.  Alternativelv.  von  mav 
obtain  a  comjiact  di.sk  with  electronic 
copies  of  these  ilociiments  by  writing  to 
Mr.  Adam  Zerrenmir.  Field  .Supervisor. 

II.  .S.  Fish  and  Wildlife  .Service.  10711 
Unmet  Road.  .Suite  200.  Austin.  TX 
78758;  by  calling  (512)  400-0057:  or  hv 
faxing  (.512)  400-0‘)74.  Written 
comments  mav  be  submitted  to  Mr. 
Adam  Zerrenner  (see  addre.ss  above). 

For  additional  information  about  where 
to  review  docnmenls.  see  “Reviewing 
Docmnenl.s’'  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Adam  Zerrenner.  Field  .Siijiervisor,  IL.S. 
Fish  and  Wildlife  .Service.  10711  Burnet 


Road.  Suite  200,  An.stin,  TX  78758  or 
(512)  400-0057. 

SUPPLEMENTARY  INFORMATION:  We.  till! 

II..S.  Fish  and  Wildlife  .Siirvice  (.Service), 
announci!  Ilie  availability  of  the  final 
environmental  impact  statement  (ELS) 
and  record  of  decision  (ROD),  which  wi! 
developiid  in  comjiliance  with  ihi* 
agencv  decision-making  requirements  of 
the  National  Environmental  Policy  Act 
of  ItHit).  as  amended  (NEPA).  as  well  as 
the  final  Edwards  Aipiifer  Recovery 
Inqilementation  Program  (EARIP) 

Habitat  ('.on.servalion  Plan  (HCP)  as 
submitted  by  the  applicants.  All 
alternatives  have  been  descrihiid  in 
detail,  evaluated,  and  analyzed  in  our 
Di!cemher  2012  final  EIS  and  the  EARIP 
HCP.  The  ROD  documents  the  rationale 
for  our  decision. 

Baseil  on  our  review  of  the 
alternatives  and  their  environmental 
con.seipiences  as  described  in  our  final 
ELS.  we  have  selected  Alternative  2,  the 
projiosed  HCP.  The  proposed  action  is 
to  issui!  to  the  EARIP  ap|)licants  an 
incidental  take  |)ermit  (H’P)  under 
section  10(a)(1)(B)  of  thi!  Endangered 
.S]){!cies  Act  of  1078,  as  amendeil  (10 
l)..S.C.  1581  (it  .SCI/.),  that  authorizes 
incidental  take  of  animal  sjiecies  and 
inqiacts  to  ])lant  species.  'Lhi!  term  of  the 
|)ermil  is  15  years  (2018-2028),  and 
would  include  thi!  following 
endangered,  thrixitened,  and  non-li.stiul 
species  (also  riiferred  to  as  "covered 
s])ecies’’): 

Endangered 

Texas  wild  rici!  (Zi/Aiuid  laxaiui) 

Comal  .Springs  rilfle  beetle  [I Idirrdiniis 
conuilansis] 

Comal  .Springs  di  vopid  biietle  (Slyf’opdrmis 
conidldnsis) 

Peck's  Cavi!  amphijiod  (Sl\'}>ol)rdnnis  packi) 
I’ountain  darter  (L't/ieos/omo  fonlicold) 

Tiixas  blind  salamandiir  {Eiirycdti 
l=Tvphloiuolyf‘j  i(ilhhdni) 

.San  Marcos  gambnsia  ((amibi/.sio  georgi;/) 

Threateneil 

.San  Marcos  salamandi!!'  (Eiirvcdd  iidiid) 

Non-lisled  Species 

Texas  cave  diving  Ixuitle  [I Ididdojjorus 
laxdniis) 

'I'lixas  troglobilic  \val(!r  sl.iliir  [Lircaohis 
smi7/iy/) 

Comal  Springs  salamandi!!'  (liuivcad  sj).) 

Take  of  listed  plant  sjiecies  is  not 
defined  in  the  Act.  although  the  Act 
does  identify  several  prohibitions. 
However,  because  covered  sjiecies  in 
the  I'iARIP  HCP  include  both  plants  and 
animals,  in  the  following  di.scu.ssion  we 
u.se  the  term  “incidental  take"  when 
di.scussing  impacts  to  covered  plants,  as 
well  as  actual  incidental  take  of  covered 
animals. 


The  EARIl’  will  implement  avoidance, 
minimization,  and  mitigation  measures 
to  oiLset  impacts  to  the  covered  species 
according  to  their  I ICP.  The 
minimization  and  mitigation  measures 
include  s])ring  flow  and  habitat 
lirotection.  .Spring  flow  protection 
measures  will  ensure  that  no 
interruiition  of  flow  at  springs  will 
occur  during  wet,  normal,  or  drought 
conditions.  Hahitat  |)rotection  measures 
will  restore  and  enhance  aquatic  and 
riparian  habitat  in  the  Comal  and  .San 
Marcos  River  systems. 

Background 

The  EARIP  has  applied  for  an 
incidental  take  jiermit  (TE(i8()(i8A-{), 

ITP)  under  the  Endangered  .Species  Act 
of  1878,  as  amended  (Act),  that  would 
authorize  inc.idental  take  of  animal 
species  and  impacts  to  jilant  sjiecies 
(covered  species)  in  all,  or  portions,  of 
eight  Texas  counties.  The  requested  ITP, 
which  will  be  in  effect  for  a  ])eriod  of 
15  years,  will  authorize  incidental  take 
of  seven  federallv  li.sted  animal  s|)ecies 
and  inqiacts  to  one  listed  ])lant  species, 
and  would  cover  three  non-listed 
species.  The  proposed  incidental  take 
could  occur  within  Bexar,  Medina,  and 
Uvalde  Counties,  and  portions  of 
Atascosa,  Caldwell,  Comal,  Cuadahqie, 
and  Hays  Counties  in  Texas  (permit 
area),  and  would  result  from  activities 
associated  with  otherwise  lawful 
activities,  including  the  regulation  and 
use  of  groundwater  for  irrigation, 
industrial,  municipal,  domestic,  and 
livestock  i)ur])oses;  the  use  of  instream 
Hows  in  the  Comal  River  and  .San 
Marcos  River  for  recreational  u.ses;  and 
other  oiierational  and  maintenanc.e 
activities  that  could  affect  Comal 
Sjirings,  San  Marcos  .Springs,  and  their 
associated  river  systems  (covered 
activities).  The  final  ELS  considers  the 
direct,  indirect,  and  cumulative  effects 
of  inqilementation  of  the  HCP. 
including  the  measures  that  will  be 
imjilemented  to  minimize  and  mitigate 
sui.h  imjiacts  to  the  maximum  extent 
practicalile.  Incidental  take  coverage  is 
also  ]irovided  for  any  take  of  covered 
species  that  may  occur  during  species 
management  and  hahitat  restoration  and 
management  activities  related  to  the 
minimization  and  mitigation  iiroposed 
within  the  I  ICP. 

On  )uly  20,  2012,  we  issued  a  draft 
ELS  and  reque.sted  public  comment  on 
our  evaluation  of  the  jiotential  impacts 
associated  with  issuance  of  an  ITP  for 
inqilementation  of  the  HCP  and  to 
evaluate  alternatives,  along  with  the 
draft  HCP  (77  FR  42750).  We  included 
public  comments  and  responses 
associated  with  the  draft  ELS  and  draft 
HCP  in  the  final  ELS. 
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Purpose  and  Need 

'I'he  ])iirj)()se  of  tlie  section  l()(a)(l)(n) 
pcM'inil  is  to  authorize  incidental  take 
associated  witli  tlu;  covered  activities 
(hiscriluul  above.  Wo.  identified  kev 
issues  and  ndevani  factors  througli 
conducting  i)ul)lic  sco])ing  and  ])ul)lic 
meetings,  working  with  other  agencies 
and  groups,  and  reviewing  comments 
from  the  pnl)lic.  In  respon.se  to  the 
|)nl)lication  of  the  draft  EIS  and  draft 
il(3\  we  rec(!ived  responses  from  3 
Federal  agencies.  2  Slate  agencies,  and 
2.5  other  organizations  and  individuals. 
The  iMiviromnenlal  Protection  Agencv 
had  “no  objections”  to  the 
im]jlementation  of  the  preferred 
alternative.  The  National  Resources 
Conservation  Service  agreed  with  the 
.selection  of  Alternative  2  as  the 
pnderred  alternative.  The  National  Park 
.Service  .stated  that  they  had  no 
comments.  I’he  Texas  Commission  on 
Environmental  Quality  .sujjporled  the 
.selection  of  tin;  IICP  as  the  i)referred 
alternative.  The  Texas  Parks  and 
Wildlife  Dejiartment  stated  that  they 
support  the  llCP  and  the  DEIS,  and 
provided  minor  edits  and  specific 
clarifying  comments  intended  to 
improvi!  tin;  dotannents.  (iomments 
from  individuals  and  non-profit 
organizations  provid(ul  snp])ort  for  the 
ilCP  and  the  I'ilS  selection  of  the 
prefernnl  allcjinative.  Aside  from  minor 
edits  or  suggested  clarifications,  no 
substantive  comments  wcne  receivcul  on 
the  draft  HCP  or  the  draft  EIS. 

Alternatives 

We  considered  four  alternativ(!S  in  the 
EIS. 

Alternative  1 — No  action  Alternative: 
Under  the  No  Action  Alternative,  the 
.Service  would  not  issue  an  incidental 
take  ])ermit  for  the  EARIP  HCP. 

Alternative  2 — Preferred  Alternative; 
Our  selected  alternative  is  the  ])ro])osed 
I ICP  with  a  15-year  term,  and  the 
preferred  alternati\'e  as  described  in  the 
final  EIS,  which  provides  for  the 
issuance  of  an  ITP  to  the  I-iARIP 
Applicants  for  incidental  take  of 
covercid  species  that  may  oc:cnr  as  a 
result  of  covered  activities.  This 
alternative  includes  a  number  of 
measures  to  maintain  or  manage 
s])ringflow.  including  (Critical  Period 
Management  ((iPM)  ])nmping 
restrictions,  management  of  an  Acinifer 
.Storage  and  Recharge  (A.SR)  facility  to 
iiKiet  wat(!r  demand  that  offsets  reduced 
pumping  from  the  Edwards  Ariuifer  near 
the  sjaings  during  drought,  a  Voluntary 
Irrigation  iSn.s|)ension  Program  that 
|)rovides  economic  incentives  to  reduce 
pnmi)ing  for  irrigated  agriculture  during 
drought  conditions,  and  a  Regional 


Water  (lonservation  Program.  The  HCP 
also  provid(!.s  for  habitat  restoration  and 
management  measures  that  minimize 
and  mitigate!  im])act.s  from  the  |)otential 
incid(!ntal  take  to  the!  maximum  extent 
practicahh!. 

Alt(!rnative  3 — Expandeel  A.SR 
Program:  This  alternative  would  result 
in  the  construction  of  new  infrastructure! 
te)  inje!e;t  water  ste)re!el  in  an  e!xp;mele!ei 
A.SR  inte)  the  aeiinfer  te)  maintain 
springfleew.  It  ine:lnele!.s  i.s.snane:e!  e)f  an 
ITP  anel  implemientiitieni  e)f  an  IK’.P 
ine;e)rpe)rating  eexpanelenl  aepnfer  ste)rage 
anel  re!e:harge  ae:tie)n.s  anel  (iPM  pumping 
re!.strie;tions  to  achieve  springflow  anel 
e:ove!re!el  .spee;ie!.s  prote!e;tie)n.s. 

Alternative  4 — Highexst  Pumping 
Re.strie;tie)n:  Alternative  4  woulel 
implement  the  most  re!strie:tive  j)innping 
re!gnlatie)ns  te)  maintain  s))ring  flows 
])re)te!e:tive!  e)f  the  e:e)vere!el  .spee:ie!s. 

Decision 

We  intenel  te)  i.ssue!  an  ITP  te)  the! 

EARIP  ap])lie;imts  lor  lmple!me!ntiitie)n  e)f 
the  jereferreel  altennative  (Alternative  2) 
as  it  is  ele!.se:ribeel  in  the  HCP.  Onr 
ele!e:isie)n  is  l)ase!el  e)n  a  the)re)ugh  re!vie!W 
e)f  the!  iilte!rnative!S  anel  their 
environmeental  e;e)nsee]ne!ne;es. 
hnj)le!me!nt;itie)n  e)f  this  ele!e;isie)n  enteiils 
issnane:e  e)f  the  ITP  by  the  .Se!rvie;e!  anel 
full  imi)le!me!ntiitie)n  e)f  the!  I  ICP  by  the 
EARIP.  ine:lneling  minimiziitie)n  anel 
mitigatie)!)  me!asnre!s,  meeniteering  anel 
iielii])tive!  m;mage!me!nt.  anel  e:e)m|)lying 
with  all  terms  anel  e;e)nelitie)ns  in  the  ITP. 

Rationale  for  Decision 

We  have  .se!le!e:te!el  the!  preferreel 
alternative  (Alternative  2)  for 
implementation  ha.seel  on  nudti])le 
environmeental  ;nul  se)e:ial  fae:te)rs, 
ine;lueling  pe)tenti;il  impae:t.s  anel  benefits 
te)  e:e)vere!el  .s|)e!e:ies  anel  thedr  habitats; 
the  extent  anel  effee:tivene.ss  of 
ave)ielane:e,  minimization,  anel 
mitigiitie)!!  meeasures;  anel  .se)e;ial  anel 
eiconomie:  e:e)nsieleratie)ns.  We  eliel  ne)t 
e:he)e)se!  the  Ne)  Ae:tie)n  Alternative, 
he!e:;mse!,  as  e:e)mpare!el  with  the  preferreel 
alternative,  it  ele)e!s  ne)t  pre)tee;t  listeel 
.spe!e;ie)s  freem  pe)te!ntial  take  fre)m  e:e)ve!re!el 
ae:tivitie)s.  We  eliel  ne)t  e;he)e).se  the 
Expaneleel  A.SR  Preegram  (Alternative  3) 
l)e!e;au.se  e)f  the  nne:e!rtaintie!s  re!late!el  te) 
the!  e!ffe!e:tivene).s.s  e)f  the!  ICxpaneleul  A.SR 
Pre)gram  re!gareling  e!ffe!e;ts  te)  listeel 
.spe!e;ie!s  anel  the!  ece)ne)mie;  imi)ae;t.s  te) 
water  useers  thre)ughe)nt  the  re!gie)n  are 
greate!!'  than  the).se!  antie:i|)ate!el  uneler 
Alternative  2.  Alteernative  4  we)nlel 
e;nrtail  ))umping  me)re!  than  the  preferreel 
alternative,  e:ansing  the  greate!.st 
e!e:e)ne)mie:  imi)ae:t  een  water  usens  e)f  any 
of  the  alte!rnative!.s,  anel  was  the!re)fe)re! 
ne)t  .selecteel. 


In  oreler  te)  issue  an  ITP  we  must 
a.se;e!rtain  that  the  HCP  meieets  the 
issuane;e!  e:riteria  .set  fe)rth  in  Hi  IJ..S.C. 
1539(a)(2)(A)  ;mel  (b).  We  have  inaele 
that  eleterminatie)!)  haseel  e)n  the  e:riteria 
smnmarizeeel  he!le)W. 

1 .  Tho  taking  will  ha  inciclanlal.  Wo 
finel  that  tiike  will  he  incielental  te) 
e)the!rwi.se!  lawful  ae:tivitie)s,  ine;lneling 
the!  iip])lie:<mt.s’  re!gidatie)n  e)f 
gre)unelwater.  u.se  e)f  surfae:e  wate!r  fe)r 
re!e:re!atie)nal  ae;tivitie:s.  anel  the  e)])e!ratie)n 
anel  mainte!nane;e!  e)f  iac;ilitie!s  te) 
withelraw  anel  ceenvew  greeiniel water. 

2.  Tha  applicants  will,  to  the 
inaxinnnn  extant  practicable,  niiniinize 
and  mitigate  the  impacts  of  such 
takings.  The  EARIP  hiis  eleweleepeel  anel 
is  e:e)mmitte!el  to  implementing  a 
l)re)gram  that  ine:hiele!.s  a  viiriety  e)f 
habitat  anel  s})ringflow  pre)tee;tie)n 
measnrees.  Theese  measures  will  ensure) 
that  water  ceentinnes  te)  fle)w  from 
springs  te)  protee:t  spe!e:ie).s  that  relv  e)n 
the  ne)w  e)f  water  fe)r  their  survival. 

3.  The  applicants  will  develop  an  UCP 
and  ensure  that  adequate  funding  for 
the  UCP  will  he  provided.  'I’he! 
a])])lie:ant.s  hiive  ele!ve!le)pe!el  an  HCP, 
whie:h  ine:hiele!s  a  ele!taile!el  estimate  e)f 
the  e:e).sts  e)f  imple!me!nting  tlie!  H(iP  (see 
Cha])te!r  7  e)f  the!  HCP).  The  fnneling 
ne!e:e!s.s<irv  te)  ])ay  fe)r  im|)le!me!nting  the 
IK’.P  will  e:e)me!  fre)m  wate!r  user  hues  iinel 
ire)m  e)the!r  se)ure:e!s.  ine;hieling  .se!ve!ral 
numie:i])alitie!s  that  he!ne!fit  ire)m  IKiP 
imi)le!me!ntatie)n.  hut  are  ne)t  asse!.sse!el 
wate!r  user  fe!e!s. 

4.  The  taking  will  imt  appreciablv 
reduce  the  likelihood  of  snr\  iv(d  and 
recover}'  of  anv  listed  species  in  the 
wild.  As  the  Fexleral  ae;tie)n  age!ne;v 
e:e)nsiele!ring  whetheer  to  i.ssue  an  I'l’P  te) 
the  EARIP.  we  have  revienveul  the! 
pro])e)seel  ae:tie)n  uneler  se!e:tie)n  7  e)f  the 
Act.  Onr  l)ie)le)gie:al  eepinieen,  elateul 
)annarv  3,  2013.  e;e)ne:hiele!el  that 
issnane;e  e)f  the  ITP  will  ne)t  je)e)])arelize! 
the  continneel  e!xistene:e  e)f  the  e:e)vere!el 
spe!e:ies  in  the  wilel.  Ne)  eereeas  eleesignateel 
as  critie:al  habitat  will  he  aelver.selv 
me)elifieel.  'I’he  l)ie)le)gie;al  e)])inie)n  also 
analyzes  e)ther  listeul  .spee:ie!s  within  the 
planning  area  anel  e;e)ne;luele!S  that  the 
elire!e:t  anel  ineliree;t  effe)e:t.s  fre)m 
implementiitie)!)  e)f  the!  HCP  will  ne)t 
appre!e:ial)ly  re!elue;e!  the  likeliheeeeel  e)f 
survival  anel  re!e:e)ve!ry  e)f  eetheer  li.ste!el 
sj)e!e:ie!s  eer  aelve!rse!ly  meeelify  <mv 
ele!signateel  e:ritie:al  habitat  within  the 
permit  areui. 

5.  The  applicants  agree  to  implenumt 
other  measures  that  the  Service  recinires 
as  being  necessarv  or  appropriate  for 
the  purposes  of  the  UCP.  Wo  have 
assisteel  the  EARIP  in  the  ele!vele)])me!nt 
e)f  the  HCP.  We  e;e)mme!nte!el  een  elraft 
ele)e;ume!nts.  participateel  in  nnmere)us 
me!e)tings.  anel  we)rke!el  e:le).sely  with  the 
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FAKIF  throughout  tlu;  development  ol 
the  IK3’  so  conservation  ofCovered 
species  would  he  assunul  and  nicovery 
would  not  he  pnududed  by  the  covered 
activities.  The  1K3’  incor|)orate.s  our 
^commendations  for  minimization  and 
mitigation  of  impacts,  as  well  as  steps 
to  monitor  the  effects  of  the  11(3’  and 
ensure  success.  Annual  monitoring,  as 
well  as  coordination  and  reporting 
nnichanisms.  have  been  designed  tc) 
(Misnre  that  changes  in  the  conservation 
measures  can  he  implemented  if 
))roposed  measures  prove  ineffective 
(ada|)tive  management). 

We  have  (hitermined  that  the 
prciferred  alternative  best  halanccis  the 
protection  and  management  of  habitat 
for  covered  species,  while  providing 
compliance  witli  the  Act  for  withdrawal 
and  use  of  Edwards  Acpiifer  water  in  the 
])ermit  area.  (Considerations  used  in  this 
decision  include  whether  (1)  mitigation 
will  benefit  the  covered  species.  (2) 
adaptive  management  of  the 
cons(!rvation  measnr(!s  will  ensure  that 
the  goals  and  objectives  of  tin;  IKiP  are 
njaliziul.  (3)  conservation  measures  will 
])rotecl  and  enhance  habitat.  (4) 
mitigation  measures  for  the  cov(!n:d 
spcicies  will  fidly  offset  anticij)ated 
imj)acts  to  s])t!cie.s  and  provide  nuioverv 
opportunities,  and  (.'i)  the  H(]l’  is 
consistent  with  the  covered  sixicies’ 
recoverv  plans. 

A  final  permit  decision  will  he  mad(! 
no  .sooner  than  30  days  after  the 
publication  of  this  notice  of  availability. 

Reviewing  nocuinents 

You  may  obtain  coj)ies  of  the  final 
EhS,  ROD.  and  final  11(3’  l)y  going  to 
htti}://\\'\v\\’.j\\’s.go\’/s()iith\v(;st/(is/ 
AustinTt^xds/.  Alternatively,  yon  may 
obtain  a  compact  disk  witli  (detdronic 
copies  of  these  documents  by  writing  to 
Mr.  Adam  Zerrenner.  Field  Su])ervisor. 
II..S.  Fish  and  Wildlife  Service.  10711 
Burnet  Road  Suite  200.  Austin.  3'X 
787.')«:  by  calling  (.'512)  490-00.'57:  or  by 
faxing  (512)  400-0?)74.  A  limited 
number  of  printed  co])ies  of  the  final 
EKS  and  final  fl(3’  are  also  available,  by 
nupiest.  from  Mr.  Zerrenner.  (iopies  of 
the  final  EKS  and  final  H(3’  an;  also 
available  for  public  inspection  and 
review  at  the  following  locations  (by 
ap])oinlment  only): 

•  Department  of  the  Intiu  ior.  Natural 
R(!.source.s  Kibrarv.  1840  (1  .St.  NW.. 
Washington.  IXi  20240. 


•  II..S.  Fish  and  Wildlife  .Scuvice.  500 
(Jold  Avtanie  .SW..  Room  0034. 
Alhu(iner(iue,  NM  87102. 

•  l).S.  Fish  and  Wildlife  Service, 
10711  Burnet  Road  .Snit(!  200,  Austin, 
TX  78758. 

Bensons  wishing  to  review  the 
a|)plication  may  obtain  a  copy  by 
writing  to  the  Rcigional  Director,  U..S. 
Fish  and  Wildlife  .Service;,  B.O.  Box 
130(),  Room  (>034,  Alhiupienpie.  NM 
87103. 

Public  Availability  nf  (^ninments 

Written  comments  we;  re;e:e;ive;  he;e:e)me; 
part  e)f  the;  pnhlie;  re;e:e)rel  as.se)e:iate;el  with 
this  ae;tie)n.  Befeere;  ine:lueling  ye)nr 
aelelress,  phe)ne;  number,  eanail  aelelre;s.s. 
eer  other  pe;r.se)nal  ielentifying 
infe)rmatie)n  in  yeenr  e:e)nnne;nt,  you 
she)idel  be;  aware;  tlnet  ye)ur  entire; 
ce)nnne;nt,  ine:lueling  ye)ur  penseenal 
ielentifying  infenination.  may  he  maele 
l)ul)lie:ally  available  at  any  time.  While; 
ye)U  e;an  re;e]ue;.st  in  your  exnnment  that 
we;  withheelel  ye)ur  pe;rse)nal  ielentifying 
infe)nniitie)n  fre)m  pnhlie;  revienv,  we 
e:anne)t  guanmte;e;  that  we;  will  he;  able;  tee 
ele)  se).  We;  will  ne)t  e;e)nsiele;r  ime)nyme)us 
e:e)mme;nts.  All  suhmissie)ns  fre)m 
e)rganizatie)ns  eer  l)usine;.sse;s.  <mel  freun 
ineliviehmls  ielentifying  the;m.se;lve;s  as 
re;pre;,se;ntative;s  e)r  e)ffie:ials  e)f 
e)rg;mizatie)n.s  e)r  hnsine.ssees,  will  he; 
nniele;  eivaihihle;  leer  ])eil)lie:  eti,se;le).sure;  in 
their  e;ntire;tv. 

Aeillien’ity:  We;  leroviele;  this  n()lie:(;  iiiieler 
se;(:tie)n  10(e;)  ol  llie;  Ae:l  (Hi  ll..S.(;.  1.531  e;! 
se;ei.)  aiiel  its  iin|)le;ine;nting  ie;giil;iti()ns  (50 
(.■l''K  1  7.22  aiiel  1  7.32).  emel  llie:  Neilieinal 
Envireeiinieentiil  I’eelicy  Ae:l  (42  II..S.(;.  4321  e;! 
seej.)  iiinl  its  iinple;in(;iiliiig  re;g>ilatic)ns  (40 
(3'K  pari  150(i.(i). 

)»y  K.  Nie:lie)leipe>ei(e>s, 

Acting  licgioiuil  Director.  Southwest  Itegion. 
Allnujuerque.  New  Mexico. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-HQ-MB-2013-N006;  91100-3740- 
GRNT  7C] 

Meeting  Announcement:  North 
American  Wetlands  Conservation 
Council 

AGENCY:  Fish  <mel  Wilellife;  Se;rvie:e;. 
Interieir. 

ACTION:  Ne)lie;e;  eef  me;e;ting. 


SUMMARY:  33ie;  Ne)rth  Ame;rie:an 
We;tlimels  (ieniseirvatiem  (]e)une;il 
((4)une;il)  will  meet  te;  .se;le;e;t  Neirth 
Ame;rie:an  Wethmels  (Amservatiein  Ae:t 
(NAWdA)  gnmt  preipei.s.ds  lor 
re;e:e)mme;neliitie)n  te)  the  Migniteny  Birel 
(leHiserviitiein  dejimnissie)!) 

(de)mmi.s.sie)n).  3'hi.s  me;e;ling  is  eepen  te) 
the;  ])nl)lie:.  anel  inte;re;.ste;el  pe;rse)n.s  mav 
jere.sent  eenil  eer  written  stiitements. 

DATES:  Council:  Me;e;ting  is  Miire:h  25. 
2013.  1:00  p.m.  threeugh  4:30  p.m.  If  you 
iire  interesteel  in  presenting  infe)rmiitie)n 
•it  this  ])ul)lie:  me;e;ting.  e;ontae:t  the; 
denme:!!  (leeeerelinator  no  later  than 
Mare:h  11. 2013. 

ADDRESSES:  I'he  (4)une;il  mee;ting  will  be 
helel  at  the;  (hanel  Ballre)om  E  at  the 
Crystal  (Jateway  Marrieett.  1700  )e;ffer.se)n 
Davis  Hwy..  Arlington,  Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

(Xntliia  Berrv,  Coune:il  (k)e)reiinate)r,  by 
piione  at  (703)  358-2432;  by  email  at 
(lbI}c@f\\’s.go\’:  or  by  II..S.  mail  at  II..S. 
Fish  anel  \Vilellife;  .Se;rvie:e;.  4401  N. 
l‘’airfax  Drive,  Mail  .Sto|)  MB.SB  4075, 
Arlington,  VA  22203. 

SUPPLEMENTARY  INFORMATION: 
Bac:kgroiind 

In  <ie;e:e)relane:e;  with  NAWCA  (Bub.  L. 
101-233.  103  Stat.  19()8.  De;e:e;ml)e;r  13, 
1989.  as  .unendeel).  the;  .State;-])rivtite;- 
l’e;ele;ral  (]e)une:il  me;e;ts  te)  e:e)nside;r 
we;tlanel  acejuisitie)n,  re;storatie)n. 
e;nhane:e;me;nt,  anel  m:mage;ment  ]ne))e;e:t.s 
fe)r  re;e:e)mme;nelatie)n  te),  anel  fin<il 
funeling  appre)val  by,  the;  (x)mmis.sie)n. 
Brojee;!  pro])e),sal  elue;  elate;s,  applie;atie)n 
instrue'.tieens.  and  eligibility 
re;{pure;me;nt.s  are;  available  een  the 
NAWCA  We;l)  site;  at  http:// 

\v  ww.fws. gov /birdhuhitat/ Grants/ 
\-A\VCA/Sl(indard/US/()v(nvic\v.shtin. 

Breeposals  re;eiuire;  a  minimum  e)f  50 
])e;re;ent  non-Fe;de;ral  mate:liing  funds. 

If  you  are;  intere;.ste;el  in  pre;.senting 
inlbrmatie)!!  <it  this  ])ul)fic  meeting, 
e:onttu:t  the  Council  C]e)e)relinate)r  ne)  later 
than  the;  elate;  unele;r  DATES. 

Me;eling 

33ie;  (]e)une;il  will  e:on.siele;r  Ciinaelian 
stiindarel  grant  ;mel  t]..S.  small  grant 
pre)])e).S(d.s  at  the;  me;e;ting  anne)une;e;el  in 
DATES.  The;  C,e)nnni.ssie)n  will  e:onside;r 
the;  Ce)une:ir.s  re;e;e)nnne;nelatie)n.s  at  its 
me;e;ting  te;ntative;ly  se:he;elule;el  leer  )une; 

5.  201 3. 

Public  Input 
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If  you  wish  to 

You  must  contact  the  Council  Coor¬ 
dinator  (see  FOR  FURTHER  IN¬ 
FORMATION  CONTACT)  no  later 
than 

Attend  the  Council  meeting . 

Submit  written  information  or  questions  before  the  Council  meeting  for  consideration  during  the  meeting  .... 
Give  an  oral  presentation  during  the  Council  meeting  . 

March  18,  2013. 

March  11,  2013. 

March  11, 2013. 

Siihinittin;^  Written  Infornuition  or 
Questions 

Interested  ineinl)(;rs  oi  the  |)iil)li(:  may 
submit  relevant  information  or 
(]nestions  for  the  ('.ouncil  to  consider 
during  th(!  pul)lic  meeting.  If  yon  wish 
to  submit  a  written  statement,  .so  that 
the  information  may  he  made  availal)le 
to  the  Council  for  their  consideration 
prior  to  this  meeting,  yon  inu.st  contact 
the  Council  Coordinator  by  the  date 
above.  Written  .statements  must  he 
.supplied  to  the  Council  Coordinator  in 
both  of  the  following  formats:  Cine  hard 
co])y  with  original  signature,  and  one 
ehuitronic  i:o])y  via  email  (acceptahh; 
file  formats  are  Adobe  Acrobat  PDF,  MS 
Word,  M.S  PowerPoint,  or  rich  text  file). 

diving  (in  Oral  Presentation 

Individuals  or  groups  recpiesting  to 
mak(;  an  oral  ])re.sentation  at  the  Council 
meeting  will  he  limited  to  2  minutes  per 
s])eaker,  with  no  inon;  than  a  total  of  30 
minutes  for  all  speakers.  Interested 
])artie.s  should  contact  the  Council 
Coordinator  by  the  date;  above,  in 
writing  (preferahlv  via  email;  see  FOR 
FURTHER  INFORMATION  CONTACT),  to  he 
])laced  on  the  public  speaker  list  for 
either  of  these  meetings.  Nonregistered 
public  speakers  will  not  be  considered 
during  the  Council  meeting.  Registered 
sjjeakers  who  wish  to  expand  u])on  their 
oral  statements,  or  those  who  had 
wished  to  speak  hut  could  not  he 
accommodated  on  the  agenda,  an; 
invited  to  submit  written  statements  to 
the  Council  within  30  davs  following 
the  meeting. 

Meeting  Minutes 

Summary  minutes  of  the  (ioimcil  and 
meeting  will  he  maintained  by  the 
Council  (Coordinator  at  the  address 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Council  meeting  minutes  will 
he  ])ost(!d  at  htti}://\v\v\v.f\vs.gov/ 
birdhabitat/drants/NAWCA/ 
don  noil  Act. shtinUdonncilMeet  within 
30  days  following  IIk;  meeting.  Personal 
co])ie.s  may  he  ])nrchased  for  the  cost  of 
duplication. 

Dated:  |amiarv  2.^.  201.3. 
leroine  Foixl, 

Assistant  Direclar.  .Migratory  Birds. 

IFK  Doe.  2()i:i-():)l(i(>  Filed  2-14-i:i:  8:4.")  anil 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Approved  I’rihal-State 
(Class  III  (Caming  ("omjiact. 

SUMMARY:  This  notice  publishes  an 
extension  of  the  gaming  compact 
between  the  Oglala  Sioux  Tribe  and  the 
.State  of  .South  Dakota. 

DATES:  Effective  Date;  Fehruarv  15, 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  L.  Hart,  Director,  Office  of  Indian 
(Jaming,  Office  of  the  Dejnity  Assistant 
.Secretary — Policy  and  I’Cc;onomic 
Develoinnenl,  Washington,  D(C  20240, 
(202)  210-4000. 

SUPPLEMENTARY  INFORMATION:  Under 
section  11  of  the  Indian  (Caming 
Kegulatorv  Act  of  1088,  25  l]..S.(C. 
2710(d)(3')(B).  the  .Secretary  of  the 
Interior  shall  imhlish  in  the  Federal 
Register  notice  of  approved  Tribal-.State 
compacts  for  the  ])nrpo.se  of  engaging  in 
(Class  III  gaming  activities  on  Indian 
lands.  This  amendment  allows  for  the 
extension  of  the  current  d’rihal-.State 
Compact  until  |une  30,  2013. 

Dated:  laiiuarv  2t).  2013. 

Lawrence  S.  Riiberls, 

Principal  Dejnitv  Assistant  Secretary — Indian 
Affairs. 

IFK  Doc.  20i:M):t(il4  Filed  2-14-i;i:  8:4.'>  am| 
BILLING  CODE  4310-4N-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-491-497 
(Preliminary)] 

Frozen  Warmwater  Shrimp  From 
China,  Ecuador,  India,  Indonesia, 
Malaysia,  Thailand,  and  Vietnam 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the  United 
.States  International  Trade  (Commission 


‘  The  record  is  deliiied  in  sec.  207.2(11  ol  tlie 
Coininission’s  Kales  ol  I’ractice  and  I’rocedure  (Ul 
CFK  207.2(11). 


((Commission)  determines,  ])nr.suant  to 
section  7()3(a)  of  the  Tariff  Act  of  1830 
(18  U..S.(C.  I(i71h(a))  (the  Act),  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  Unitetl  .States  is 
materially  injured  by  reason  of  imports 
from  (China.  Ecuador,  India,  Indonesia, 
Malaysia,  Thailand,  and  Vietnam  of 
frozen  warmwater  .shrimj),  provided  for 
in  subheadings  ()3()().l  7.00,  1005.21.10 
and  1005.28.10  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  he  subsidized  hv  the 
(Covernments  of  China.  Ecuador,  India, 
Indonesia,  Malaysia,  Thailand,  and 
Vi(!tnam.- 

Pursuant  to  section  207.18  of  the 
(Commi.ssion’s  rules,  the  CCommi.ssion 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  inve.stigations. 
The  (Commission  will  issue  a  final  pha.se 
notice  of  scheduling,  which  will  he 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
(Commission's  rides,  upon  notice  from 
the  Dejiartment  of  (Commerce 
((Commerce)  of  affirmative  ])reliminarv 
determinations  in  the  investigations 
under  section  703(1))  of  the  Act.  or,  if  the 
preliminary  determinations  are 
negative,  upon  notice  of  affirmative 
final  determinations  in  these 
investigations  under  .section  705(a)  of 
the  Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
.separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and.  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  a])pear  as  |)arties  in 
Commi.ssion  antidum|)ing  and 
countervailing  duty  investigations.  The 
.Secretarv  will  pre])are  a  ])uhlic  .service 
list  containing  the  names  and  addres.ses 
of  all  persons,  or  their  re|)resentatives. 
who  are  parties  to  the  investigations. 

Bac:kground 

On  December  28,  2012.  a  petition  was 
filed  with  the  (Commission  and 
(Commerce  hv  the  (Coalition  of  (Culf 
.Shrimp  Industries,  Biloxi.  M.S.  alleging 
that  an  imlustry  in  the  United  .States  is 
materially  injured  or  threatened  with 


-C()ininissi()ni;r  Daniol  K.  I’cuirsoii  votod  in  Itii; 
n(i}>alivi!. 
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material  injury  by  reason  ol  sul)sidize(l 
imports  of  frozen  warmwater  sliriin]) 
from  (iliina.  Hcnador,  India.  Indonesia, 
Malaysia,  'rhailand,  and  Vietnam. 
Accordingly,  effective  Decembijr  28, 
2012.  th(!  (iommission  instituted 
countervailing  dutv  investigation  Nos. 
701-'rA-4‘)l-407  (Freliminary). 

Notice  of  the  institution  of  the 
(iommi.ssion's  investigations  and  of  a 
public  conlenmce  to  bt;  Indd  in 
connection  therewith  was  given  by 
|)osting  copies  of  the  notice  in  the  Office; 
of  the  Secretary.  II. S.  International 
Trade  Commission.  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  )anuary  4.  2013  (70 
FR  7()4).  The  conference  was  held  in 
Washington,  DC.  on  January  18.  2013. 
and  all  persons  who  retjuested  the 
opportunity  were  jjermitted  to  appear  in 
p(;rson  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secn;tarv  of  Commerce  on  Fehruarv 
11. 2013.  The  views  of  the  Commission 
are  contained  in  IISITC  Publication 
4380  (F(;hrnarv  2013).  entitled  Frozen 
Wdiinwatar  Shrinif)  from  (Jhino. 
Ktmadoi.  Indio.  Indonosio.  Medovsia. 
Tluiilond.  and  Motnam:  Invosti‘>(ition 
No.'i.  70 l-'rA-4f)l-4f)7  (I^rcliminan  ). 

8y  order  of  tin;  Commission. 

IssiumI:  l•'el)rllarv  1  1. 2013. 

I.isa  K.  Barlon. 

Acliii}’  Srcn'tdiy  to  thr  (Commission. 

IKK  Doe.  2in;i-0:«!n  I'iled  2-14-13;  K:4.")  ani| 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  Under  the  Clean  Water 
Act  and  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

On  February  11.  2013.  the  De])artment 
of  Justice  lodged  a  in’ojiosed  consent 
decree  with  the  United  States  Di.strict 
Court  for  the  Middle  District  of  Florida 
in  the  lawsuit  entitled  United  States. 
State  of  Florida  Department  of 
Environmental  Protection,  and  llerschel 
T.  Vinvard.  Jr.  v.  Mosaic  Fertilizer.  LLC. 
Civil  Action  No.  8:1 3-cv-3 80-3'- 
2(irCW. 

3’he  consent  decree  would  resolve 
claims  under  the  Clean  Water  Act  and 
the  Comprehensive  Environmental 
R(;spon.se.  Com|)ensation.  and  Liahilitv 
Act.  as  well  as  Florida  law.  aildressing 
natural  resource  damage  resulting  from 
a  spill  at  a  facility  owned  and  ojierated 
by  Mosaic  Fertilizer.  EEC  (“Mosaic"). 
Mo.saic  owns  and  ojierates  a  phosjihoric 
acid/fertilizer  ])roduction  facility  in 


Riverview.  Florida.  Mo.saic  riilea.sed 
hazardous  acidic  jiroce.ss  water  at  and 
from  the  gypsum  .stack  at  its  Riverview 
facility  in  2004  over  a  two-day  jieriod. 
The  release  ent(;red  several  swahis  on 
Mosaic's  property,  flowing  into  .South 
Archie  Creek  Canal,  and  i;v(;ntiiallv  to 
Hillsborough  Hay  and  I’anpia  Bay. 
Federal  and  state  natural  resonre.e 
trustees  .seek  damages  to  com])(;nsate  for 
and  restore  injured  natural  resources. 

3’he  consent  dec:ree  would  ni.solve  tin; 
natural  resource  damages  claims 
through  restoration  and  niimhur.sement 
of  as.sessment  costs.  3'he  consent  decree 
would  retpiin;  Mo.saii:  to  ])erform 
restoration  jirojects  enhancing  current 
wetlands  by  removing  invasive  plant 
species,  re-establishing  historic  tidal 
Hows,  and  creating  an  oyster  habitat,  in 
addition  to  executing  conservation 
ea.sements  for  the  ]3rotection  of 
a|)])roximately  103.78  acres  of  habitat 
adjacent  to  Mo.saic’s  release  area.  In 
addition  to  ])erforniing  restoration 
])rojects.  Mosaic  would  pay  jiast  and 
intiire  assessment  costs  of  the  trustees 
and  the  Hillsborough  Coimtv 
Environmental  Protection  Commission 
in  connection  with  Mosaic's  release. 

3'he  publication  of  this  notice  opens 
a  ])eriod  for  jmblic  comment  on  the 
con.sent  decree.  Comments  should  he 
addressed  to  the  Assistant  Attorney 
Ceneral.  Environment  and  Natural 
Re.sources  Division,  and  should  refer  to 
f  United  States  v.  Mosaic  Fertilizer.  LLU. 
D.J.  Ref.  No.  tK)-.5- 1-1 -08881.  All 
comments  mn.st  lx;  submitted  no  later 
than  thirtv  (30)  days  after  the 
])iihlication  date  of  this  notice. 
C.onnnents  may  he  submitted  either  hv 
email  or  hv  mail: 


To  submit  comments: 

Send  them  to: 

By  email  . 

pubcomment-ees. 

enrd@usdoi.gov. 

By  mail  . 

Assistant  Attorney 
General,  U.S. 

DOJ— ENRD,  P.O. 
Box  7611,  Wash¬ 
ington,  DC  20044- 
7611. 

During  the  juiblic 

comment  jieriod. 

the  cons(;nt  decree  mav  be  (;xamined 
and  downloaded  at  this  Justice 
Department  Web  site:  htt}}://\\’\v\v.nsdoj. 
oov/enrd /(Consent _Decrees.html.  We 
will  provide  a  iiajier  co])y  of  the  con.sent 
decree  upon  written  recpiest  and 
])ayment  of  reproduction  costs.  Pleasi; 
mail  your  nicpie.st  and  jiavinent  to: 
Consent  Decree  Eihrarv,  lE.S.  DOJ — 
ENRD.  P.O.  Box  7811,  Washington.  DC 
20044-7811. 

Please  enclo.se  a  check  or  monev  order 
for  .S41.50  (2.5  cents  per  jiage 


re])roduction  cost)  jiavable  to  the  llnit(;d 
.States  3'reasnrv. 

Maureen  M.  Katz. 

Assistant  Section  (Chief.  Environmental 
Enforcement  Section.  Environment  ami 
.\’atnral  l{i;sonrc(^s  Division. 

|1K  Doc.  2(li:(-():i.')17  I'ilcd  2-14-13:  H:4.'>  aiiil 
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DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement — Production  of  Five  Live 
Satellite/Internet  Broadcasts  (15 
Hours) 

AGENCY:  National  Institute  of 
Corrections.  II. .S.  Dejiartment  of  Justice. 
ACTION:  Solicitation  for  a  Cooperative 
Agreement. 

SUMMARY:  3'he  National  Institute  of 
Corrections  (NIC)  is  soliciting  jirojiosals 
from  organizations,  groujis,  or 
individuals  to  enter  into  a  coojierative 
agreement  with  NIC  for  nj)  to  12  months 
beginning  March  2013.  3'hrough  this 
coo|)erative  agreement,  funds  will  he 
made  available  for  the  jiroduction  of  a 
minimnm  of  five  live  .satellite/Internet 
broadcasts.  NIC  will  accept  projiosals 
for  tin;  criiative  ii.se  of  15  liroadcast 
hours,  using  either  NIC's  traditional  3- 
honr  long-form  talk  show  broadcast 
format  or  other  suggested  formats  for 
this  work.  All  of  the  proposed  .satellite/ 
Internet  jirograms  are  3-honr  and/or  2- 
day.  8-hoiir  (3  hours  each  day) 
interactive  training  broadcasts,  featuring 
on-  and  off-air  activities  during 
nationwide  broadcasts.  3’hi.s  agreement 
akso  includes  the  jiroduction  of  jire- 
recorded  video  clijis  and  screen 
cajitures  that  will  enhance  the 
instructional  value  of  the  hroadc:a.st  or 
otherwise  enhance  the  “look  and  feel" 
of  visual  materials,  the  set,  or  other 
items  to  be  used  during  the  broadcast. 
DATES:  Apjilications  must  be  received 
hv  4:00  jj.m.  (ED3’)  on  Fridav,  March  8. 
2013. 

ADDRESSES:  Mailed  ajijilications  must  he 
.sent  to:  Director,  National  Institute  of 
Corrections.  320  First  .Street  NW..  Room 
.5002,  Washington,  DC  20534. 

Ajijilicants  are  encouraged  to  use 
Federal  Exjiniss.  IIP.S,  or  similar  servici; 
to  ensure  delivery  by  the  due  date. 

Hand-delivered  ajijilications  should 
be  brought  to  500  First  .Street  NW., 
Washington,  DC  20534.  At  the  front 
desk,  dial  7-3108.  extension  0,  for 
jiickiij).  Faxed  ajijilications  will  not  he 
accejited.  (Inly  electronic  ajijilications 
.submitted  via  \v\v\v. grants. gov  will  he 
accejited. 
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FOR  FURTHER  INFORMATION  CONTACT:  A 
(:o|)y  of  this  aniioiincoiiKint  can  he 
downloaded  from  the  NIC,  Web  site  at 
ivww'.nicic.^ov.  All  technical  and/or 
])rogrannnatic  (]uestions  concerning  this 
announcement  should  he  direc;t(Hl  to 
Leslie;  LeMaster.  Corr(;ctional  Program 
S])(;cialist,  Academy  Division,  National 
Institute;  of  Ce)rre;e:tions.  She;  may  he; 
re;acheel  by  calling  8()()-9tK5-(j42t).  ext 
()(i2(),  e)r  hy  e;mail  at  ll(;in(isi(n'@h()}).g()v. 
SUPPLEMENTARY  INFORMATION: 

lidckgroiind:  Satellite/Int(;rne;t 
broadcasting  is  tr;iining/eelucatie)n 
l)e;tween  trainers/fae:ilitate)rs  at  one 
le)e:ation  and  partici])ant.s/students  as 
tlu;y  receive  instmctiejii  at  othe;r 
lt)catie)ns  via  technolejgy.  NIC  use:s 
satellite  hre)adca.sting  and  the  Internet 
econejinically  to  r(;ach  a  larger  anel 
broader  audience  from  federal,  state, 
tribal,  anel  loe;al  e;riminal  justice 
agencies,  as  well  as  new  ])artners  and 
vesteel  stakehe)lde;rs  who  have  a 
common  intere;st  in  and/eer  e;e)ntact  with 
offend(;r  ])0])ulations.  Many  e)f  these 
audi(;nces  were;  ])re;viously  harel  to  reach 
using  traditional  me)de!s  e)f  training.  In 
re;ce;nt  ye;ars.  the  vast  m;ije)rity  of  NIC's 
audie;ne:e  fe)r  hroaele:asts  is  accessing  this 
service;  via  stre;aming  lnte;rnet 
connectieens.  D(;])e;nding  npeni  hre)iidcast 
siihje;ct  matt(;r.  agene:ie;s  may  convene 
anelie;nces  in  larger  greenps  at  elownlink 
anel/e)r  ce)nne;ctie)n  site;s. 

Aelelitie)nallv,  NIC,  as  a  leaeler  in 
corre;ctional  learning.  ce)ntinucillv  seeks 
te)  use  anel  integrate  varieeus  feerins  e)f 
visual  technology  to  suppen  t  and 
enhance  learning  within  its  full 
ceentinnum  e)f  tniining  eleliverv 
strati;gies. 

PiirposH:  The  pnrjjose  eef  funding  this 
initiative  is  to  preieluce  a  minimum  of 
five  live  satellite;/lnternet  breeadcasts. 
NIC  will  accept  proposals  for  the 
creative  use  of  1.5  broadca.st  hours,  using 
either  NIC’s  traditional  3-hour  long-form 
talk  show  broadcast  format  or  othe;r 
suggested  fe)rmats  for  this  work.  All  of 
the  ])rope)sed  satellite/Internet  pre)grams 
are  3-hour  and/or  2-d;iy.  (i-hour  (3  lie)urs 
eae:h  day]  interactive  training 
hre)adcasts,  featuring  e)n-  and  e)ff-air 
activities  ehiring  nationwide  broadcasts 
with  the  ultimate  outcome  of 
dis.seminating  information  and/or 
providing  training  on  current  and 
(;m(;rgent  information  to  the  criminal 
ju.stice  community.  Additionally,  as  part 
of  this  award,  the  agreement  includes 
the  |)roduction  of  i)re-recorded  video 
clips  and  .screen  ca])tnres  that  will 
(;nhance  the  instructional  value  of  each 
broadcast  or  otherwise  enhance  the 
“look  and  feel”  of  visual  materials,  the 
set,  or  other  items  to  he  used  during  the 
broadca.st.  Exam])le.s  of  these  items  may 


include  but  are  not  limited  to:  The 
|)roduction  of  12  to  1.5  short  video 
vignettes  (h;ss  than  3  minut(;s  eac.h)  to 
support  tin;  content  of  the  .satellite;/ 
Internet  broadcasts  or  to  he  ns(;d  bv  NIC 
to  (;nhance  other  training  i)roje;cts:  np  to 
20  short  10-  to  1.5-second  video  hnm]).s 
design(;d  around  the  th(;me  of  the 
broadcast  to  assist  in  transitions 
between  content  elements  of  the 
broadcast:  custom  designed  visuals  and 
props  used  during  a  sp(;cific  broadcast 
to  enhance  the  set  design  or  otherwi.se 
support  the  content  of  the  broadcast, 
and  editing  of  video  clips  shot  at  the 
studio  at  the  National  Corrections 
Academy  (typically  one-on-one 
interview  testimonials)  for  inclusion  in 
broadcasts. 

Scopd  of  Work:  To  address  the  scope: 
of  work  for  this  project,  the  following 
will  he  needed: 

Prodiicor  (Consultation  and  (Croativo 
Son'icos:  The  producer  for  this  j)roject 
])lay.s  a  key  role  in  managing  the  })roject, 
luit  he/she  must  also  |)o.sse.ss  a  wide 
range  of  technical  experi(;nce,  including 
scri])t  writing,  in  the  development  and 
delivery  of  video  broadcasts.  The; 
produce;!’  will  (1)  e:e)n.snlt  anel 
e:e)llal)e)rate  with  NIC’s  eli.stane:e  le;arning 
iielministnite)!’  (DLA)  eui  pre)gr<im  ele:.sign, 
])re)gram  e;e)e)relin;itie)n.  ele;.sign  anel  fielel 
.si;gme;nts,  anel  e:e)nte;nt  eleve;le)pme;nt  anel 
(2)  partie:ip;ite  in/e:e)e)relinate  iill 
planning  me;eting.s  iinel  planning 
!ie:tivitie;.s  tluit  .snppe)rt  each  l)re)aele:a.st.  A 
minimum  e)f  e)ne  f;ie:e-te)-fae:e  planning 
se;s.sie)n  will  he  helel  fe)r  e;ae:h  hre)aele;a.st. 
Planning  .se;.ssie)n.s  typie:ally  last  2. .5  elays 
anel  are  e;e)nveneel  in  the  NIC  Aure)ra 
e)ffie:e  eu'  ;it  the  \Va.shingte)n,  DC. 
heaelepiarters.  Planning  .se;.ssie)ns  fe)r  2- 
elay  training  hre)aeie:ast.s  are  3. .5  elays  in 
eluration. 

The  ])re)ehie:er  must  plan  all  eether 
ae:livities  through  telepheene  anel  varie)ns 
virtuiil  online  platforms  (e:.g.,  \Ve;hEx. 
whie:h  NIC  pre)vieles)  anel  e:e)n.snlt  anel 
e;ollal)orate  with  NIC’s  DLA  in  the 
.sele;e:tie)n  e)f  tale;nt  fe)r  e:ae:li  bre)aele:a.st. 
This  will  entail  review  e)f  print  anel 
aueliovisual  materials,  <is  we;ll  as  phe)ne; 
e:e)nver.satie)ns  with  pe)tential  talent. 
Fae:e-te)-fae;e  interviews  ty])ie;ally  will 
ne)t  he  re;e|uire;el. 

rhe  pre)ehie:e;r  must  we)rk  with  e:ae;h 
e:e)n.sultant/traine;r  te)  ele;ve;le)p  hi.s/he;r 
e:e)nte;nt  fe)r  eleliverv  using  the  satellite/ 
lnte;rnet  feermat.  This  will  entail  re;gnlar 
eiUciil  anel  te;lei)he)ue  e;oimmmie;atie)n  as 
well  cis  re;gularlv  .se:he;ehih;el  npelate;s 
with  key  stakehe)lele;r.s  e)n  the;  l)re)aele:a.st 
team. 

The;  pre)elue;er  will  e:o))relinate  sea  ipt 
anel  runeleewn  eleveleepment,  graphie: 
ele;.sign,  pre)elue:tie)n  elements,  anel 
re;he;arsals  fe)r  eae:h  bre)aele;a.st  anel  use 
hi.s/he:r  ])rofe.s.sional  e;xperti.se  in 


ele:signiug  e:re;ative;  ways  te)  eleliver 
.sate;llite/lnte;rue;t  hre)aele:a.sts. 

The  pre)ehie:e;r  will  ele;vele)])  eletaileel 
.ste)ryl)e)arels  fe)r  e;ae:h  l)re)aele:iist. 

Signifie:aut  e;e)ntril)utie)u  te)  the 
elevele)pment  e)f  the  .ste)rvl)e)arel  will 
e:e)me  fre)m  ele;.siguiite;el  e'.ontent  e;xperts. 
the  tale;nt  .se;le;e:te;el  te)  ap])e;ar  in  the; 
l)re)aele:a.st,  anel  NIC’s  DLA.  NIC’s  DLA 
maintains  fimil  approv.il  of  all 
sle)ryhe)arel.s,  vieleo,  anel  e)lhe;r  materials 
pre)elue:e;el  e)r  use;el  in  anv  hreeaeleaist. 
l’h;a.se;  refer  te)  “Ce)nte;nt  De;ve;le)])me;nt 
Ce)untele)wn”  attae;he;el  te)  this 
anne)une:eme;nt  anel  alse)  feeunel  e)n  NIC’s 
\Ve;b  site;  at  http://stati(:.ni<:i(:.gov/ 

I  JsarSharad/2l)  1 3-02- 

I I  content  dov  countdown _20i 2 _- 
for  coop  uf^rce  sol  final _i  I  j.pdf. 

The;  proelue;er  will  .suj));r\'i.se;  came;ra 
anel  auelie)  e:re;ws  assigneel  to  e:apture; 
testimonial  footage  from  le;aele;r.s  in  the; 
e;riminal  justiex;  fielel.  wlu)  an.swe;r 
eiuestie)n.s  anel  j)re)viele;  general  e;e)mmenl 
on  an  array  of  e;e)rre;e:tie)nal  te)pie:s.  There; 
will  be;  twe)  e)r  me)re;  e)f  the;.se  .se;s.sie)ns 
eluriug  this  agreement.  Eae;h  she)ot  will 
e;nt;iil  1-  te)  2-elay  vieleo  she)e)t.s  at 
natieenal  e;e)rre;e;tie)nal  e:e)nfe;re;ne;e;.s  whe;re; 
ap])re)j)riate;  tale;nt/imelience;s  will  he; 
ce)nve;ning.  The;  ])re)elue:e;r  will  work  in 
e:e)ne:e;rt  with  the;  NIC  DLA  anel  the:  NIC 
l)re)aele:a.st  pre)gram  e;e)orelinate)r(s)  in 
e:re:;iting  te;stime)nial  eine;.sti))n.s  lor  e;<ie:h 
Uj)e;e)ming  l)re)aele;ast  teepie:  te)  he;  e;apture; 
at  .se;he;elule;el  e:e)nfere;ne:e;.s/e;ve;nt.s. 

(Content  Development  Process:  1  hiving 
he)th  epiality  e:e)nte;nt  ile;ve;le)pmi;nt  anel 
inne)vative;  as  we;ll  as  engiiging  e:ontent 
ele;live;rv.  are;  e:rilie:al  e:e)mpe)nents  e)f 
.sue:e:e;ssful  live;  hre)aele:asts  anel 
inte;rae:tive;  ilistane;e;  training  via 
.satellite;/lnte;rne;t.  The;re;fe)re;.  the;  ce)nte;nt 
ele;ve;le)pment  preecess,  as  part  e)f  the; 
steiryboarel/rundown  development  fe)r 
e;ach  hre)aele:a.st,  must  be;  e:ari;fully 
ele;vele)peel.  'Lhe;  following  pre)e;e;.s,s 
e)utline;s  the  ne;e:e;s.sarv  steps  the; 
proelue;e;r  must  take;  te)  ensure  that  the; 
e:e)nte;nt  e)f  e;ae;h  bre)aile:c!.st  is  informative, 
inne)vative,  anel  engaging.  While:  e;ae:h 
bre)aele:ast  must  be;  treateel  as  a  uuieiue; 
l)re)elue:t,  it  is  expe;e:te;el  that  the 
ie)lle)wing  pre)e:e;s.ses  will  he;  fe)lle)we;el.  If 
aeljnstments  e)r  me)elifie:atie)n,s  ne;e;el  te)  he; 
maele;  to  the  pre)e;e.s.s  to  me;e;t  the;  nnieiue 
ne;e;els  e)r  e;ire:um.stane:e;s  e)f  anv  e)f  the; 
l)roade:a.st.s.  ap])re)v;il  of  the;  DLA  is 
re;e|nire;el.  Please;  refer  to  “Ce)nte;nt 
De:ve;le)pme;nt  Ce)imtele)wn”  iittae:heel  te) 
this  anne)une;e;me;nt  anel  akse)  fe)imel  on 
NIC’s  Web  site  iit  http://static.nicic.gov/ 

I  tserShared/20 1 3-02- 
1  l_content_dev_countdo\vn_20l2_- 

for  coop  agree  sol Jinal  l  1  fpdf. 

Step  One;  Convene;  a  2..5-elay  planning 
mee;ting  (or  longer  ele;pe;neling  upon 
l)re)aele:ast  tvpe)  with  the  NIC  DLA,  an 
NIC  re])re;.se;ntative/pre)gram  manager(s) 
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with  content  knowledge  oi  the 
broadcast,  and  4  to  .'i  other  stakeholders 
vested  in  the  topic  Ixnng  develoi)ed. 
(Attendees  lees,  travel,  and  i)(!r  diem  for 
the  planning  meeting  and  the  rehearsal/ 
broadcast  days  are  jjaid  for  by  NKi  and 
are  not  part  of  this  award.)  Attemhies 
are  told  they  are  helping  develop  idcsis 
for  a  broadcast  on  a  speiafic  tt)pic. 
l’artici])ation  in  the  planning  meeting 
does  not  nece.ssarily  mean  that 
participants  will  he  n.sed  as  talent 
(hiring  the  live  broadcast.  Note:  I'he 
excejition  may  he  if  some  of  the 
attendeiis  have  been  specifically 
determined  by  NKi  to  he  critical  to  the 
broadcast  because  of  their  specific 
e.xpertise  or  hackgroimd. 

Nl(7s  DbA  will  lead  meetings  with 
the  broadcast  host(s)  and  video 
producer  in  attendance,  ((iosts 
associated  with  the  producer’s 
participation  in  the  planning  meetings 
and  the  rehearsal/hroadcast  days  for 
each  broadcast  are  to  he  included  within 
this  award.)  The  meeting  will  (1)  set 
learning  objectives.  (2)  develop  a  theme, 
metaphor,  or  other  creative  hook  that 
will  set  a  context  for  the  broadcast  (  I'lie 
hook  will  support  the  content  of  the 
broadcast  and  will  assist  in  determining 
the  creative  approaches  through  which 
that  content  can  he  delivered  in  a  live 
broadcast.).  (3)  develoj)  a  rough  outline 
of  key  content  for  each  broadcast 
.segment,  using  (ontent  learning 
objectives  as  a  guideline.  (4)  generate  a 
list  of  resources  (videos,  photos,  etc.) 
that  could  support  the  .segment.  (.')) 
discretely  determine  which  exiierts 
might  he  good  on  camera  and  involved 
in  the  fntnre  develojiment  jirocess,  and 
(())  determine  potential  segment  ti^am 
assignments  for  further  content 
develojmient  if  casting  for  an  in-studio 
team  is  deemed  appro])riate. 

Stf^p  T’lvo.  Cast  the  program  after  the 
meeting  is  complete.  The  producer. 
ho.st(.s).  and  DLA  will  meet  with 
apjiropriate  NKi  staff  soon  after  tlie 

planning  meeting - the  next  day  is 

preferred,  'fogether.  the  meeting 
participants  will  (1)  determine  and 
finalize  a  list  of  iinisimters  for  the 
program.  (2)  (hitermine  the  fields  that 
the  presenters  should  come  from  and 
what  ca.sting  types  are  needed  to  cover 
each  segment  or  content  tyjie  (if 
niieded).  (3)create  a  cast  li.st,  (4)  .set 
deadlines  for  ])re-interviewing  and 
recruiting  tho.se  available  on  the 
.scheduled  dates  for  the  rehearsal  and 
broadcast  (Note:  .Selected  talent  must  he 
available  for  both  the  rehearsal  day  and 
the  broadcast  day  in  order  to 
|)articipate.).  (.'j)  conduct  jire-interviews 
to  gather  content  and  make  suggestions 
for  on-camera  appearances,  and  (ti)  work 
with  the  DbA  and  ajijn'opriate  NKi  staff 


named  as  on-camera  presenters  and 
assign  them  to  specific  program 
segments. 

Stdf)  Thnny.  Develop  content  for  the 
broadcast.  The  producer  will  scluuhile  a 
call/video  conferimce  with  the 
|)rodncer.  host(s),  DbA,  and  each 
segment's  small  grouj)  of  presenters; 
review,  revise,  and  annotate  the 
broadcast  outline;  generate  a  further  list 
of  resources  during  the  call  ( I  he 
producer  may  need  two  calls  ])er 
segment,  hut  the  goal  would  he  one.); 
and  have  the  DbA  sign  off  on  the 
broadcast’s  content  outline.  If  the 
hroadca.st  is  a  2-day  interactive  training 
broadcast,  the  jirodncer  will  work 
directly  with  segment  teams  on  the 
development  of  their  segment  outlines, 
in  concert  with  the  NKi  13bA.  and  a 
designated  broadcast  cnrriculmn 
materials  developer  if  a|)])licahle. 

.S/ep  Four:  Develop  the  broadcast 
programming.  The  producer,  ho.st(s). 
and/or  DbA  will  (1)  outline  the  jirogram 
and  its  elements,  including  content 
(pieslions  (most  segments  of  each 
program  will  he  designed  so  that  a 
lu).st(s)  will  facilitate  each  segment, 
rather  than  allowing  small  gron|)s  of 
practitioners  to  facilitate  on  their  own.); 
(2)  revise  outlines  and  make  initial 
testimonial  selections,  working  from 
tran.scripts.  acipiired  cli])s,  and  other 
source  materials;  (3)  work  with  Dl.A  to 
identify  graphic/visual  needs  and 
content;  (4)  work  with  jirodnction  staff 
to  com])ile  support  matia  ials  (making 
direct  contact  with  pri.sons.  jails,  etc.); 

(.'))  work  with  iirodnction  staff  to 
develop  all  graphics  and  visuals  for 
a|)proval;  (8)  work  with  the  Dl.A  to 
review  and  approve  all  materials  and 
])rogram  development,  including 
standardized  intro  and  ontro  segments 
highlighting  NIC  and  its  graphic  image. 

If  the  broadcast  is  a  2-day  interactive 
training  broadcast,  the  producer  will 
work  directly  with  .siigment  teams  on 
the  above  items,  in  concert  with  the  NIC 
DbA  and  a  designated  broadcast 
cnrriculum  materials  develo])er  if 
ai)])licahle. 

Stop  Five:  Pre])are  the  broadcast. 

'I'he  awardee  will  hook  one 
preparation  call,  in  addition  to  the  final 
rim-throngh  VVehex  with  |)resenters/ 
trainers  the  week  before  the  cast  and 
crew  travel  to  the  shoot  location.  The 
call  will  cover  logistics  and  an  overview 
of  the  agenda  for  the  2  days.  On 
rehearsal  day  (ty])ically,  'bnesdav 
morning),  the  jiroducer  will  show  all 
broadcast  staff  and  talent  the  final  video 
clips,  graphics,  and  visuals,  etc.,  and 
complete  a  technical  rnn-throngh  of  the 
|)rogram.  'I’he  host(s)  and  jirodncer  will 
lead  staff  through  the  program  outline. 
Note:  If  the  .schedule  allows,  it  would  he 


best  to  have  12  to  14  weeks  between 
each  planning  meeting  and  the 
broadcast.  Please  refer  to  “Content 
Development  Countdown’’  attached  to 
this  announcement  and  also  found  on 
NIC’s  Web  site  at  hll})://st(iti(:.nici(:.gov/ 

I  ’s(u  SIuir(;(i/2()  1 3-02- 

I I  _(:ont(‘ut_(iov_i:ounl({o\\'n_2()  12- 
f()r_(:o()p  (i^ivo  sol  final  l  I  j.pdf. 

Production  schedules  will  overla])  to 
fit  all  hroadca.sts  within  the  award 
jieriod.  It  is  necessary,  due  to  the  12-  to 
14-week  |)lanning  development  process 
and  minimum  of  .'i  broadcasts  (l.'i  hours 
of  hroadca.st  lime)  to  he  delivered  as  part 
of  this  award  (a  combination  of  3-hour 
and/or  2-day,  8  hour  |3  hours  each  day| 
interactive  training  broadcasts),  that  the 
awardee  jirejiare  to  ])rovide  ample  time 
for  one  producer  to  he  able  to  handle 
multiple  ])rojects  at  once  and/or  he 
staffed  to  jirovide  mnltijile  producers  to 
achieve  the  scope  of  work  for  this 
agremnent.  A  definitive  jilan  to 
accomplish  this  role  and  function  must 
he  included  in  the  projiosal. 

Pro-Production  \'idoo:  Tho.  ])roducer 
will  su])ervi.se  the  production  of 
vignettes  to  he  used  in  each  of  Ihe 
broadcasts,  as  well  as  the  vignettes  to  he 
])roduced  as  stand-alone  piiices  to 
su|)i)ort  other  NIC  curriculum  jirojiicts. 
There  will  he  twelve  to  fifteen  of  these 
vignettes  in  all.  Content  experts 
(typically,  correctional  ])rofe.ssionals) 
will  draft  concejitual  outlines  of  the 
.scripts  for  each  vignette.  From  these 
outlines,  the  producer  (or  a  .script 
writing  exjierl)  will  develop  scripts  and 
have  tliem  ap])roved  by  NIC’s  DbA. 
These  scripts  will  he  developed  and 
a|)|)roved  in  advance  of  the  shoot  and 
will  generally  use  2  to  4  sjieaking  parts 
jier  scene  (and  additional  extras).  As 
tojjics  are  (kMermined,  the  jiroducer  will 
work  with  the  DbA  to  ajijiortion  the 
shooting  days  and/or  to  use  those  days 
to  jiroduce  other  e(|uivalent  creative 
elements  for  each  broadcast. 

'I’he  jiroducer  will  budget  for  at  least 
four  10-hour  days  of  vignette  shooting, 
which  will  include:  (1)  Profe.ssional 
actors  playing  the  parts  designated  by 
the  script.  (2)  a  jirofessional  video  crew, 
(3)  professional  (luality  scenery.  ])ro])s, 
and  wardrobe  elements,  and  (4) 
broadcast  (piality  lighting  and  high 
definition  camera  gear.  It  is  ex])ected 
that  each  shooting  day  will  include  3  to 
8  scenes,  each  resulting  in  1  to  4 
minutes  of  screen  time. 

Additionally,  testimonial  video 
footage  must  he  captured  well  in 
advance  of  broadcast  delivery  dates  to 
ensure  amjde  time  for  considering  the 
clips  for  inclusion  in  the  storyboard  of 
a  broadcast  and  to  allow  sufficient  time 
for  editing.  The.se  video  clijis  are  used 
in  the  broadcasts  to  support  the  content 


Federal  Register /  Vol.  78,  No.  32 /Friday,  February  15,  2013 /Notices 


11225 


d(;liv(M'v  and  to  provide  transitions/ 
l)nm])s  between  segnients/inodnhis 
within  the  l)road(:ast.  NIC’,  will  ])rovide 
the  raw  footag(!  ol Up  to  10  testimonial 
interviews  (a])])roxiinatelv  15  miniit(!S 
each)  to  the  producer  lor  each  of  the  five 
broadcasts.  'I'estiinonial  footage  will  also 
1)(!  ca])tured  by  the  producer  from  video 
shoots  that  NIC]  will  arrange  to  occur  at 
2  to  3  relevant  con’(!ctional  and/or 
criminal  justice!  conferences  wlnire 
targeted  audiences  will  generally 
convene.  The  ])roducer  will  i)rovide  the 
intervi{!W(!r.  camera  staff,  and  any 
reepiired  lighting  and  audio  e(pii|)ment 
for  each  conference  testimonial  shoot. 
The  format  for  all  field  shooting  will  h(! 
either  Betacam.  DVD  Pro  Digital,  and/or 
Mini  DVD.  NIC]  will  also  tape 
testimonial  footage  to  Ih!  included  in 
broadcasts  at  its  National  Ca)rrec:tion.s 
Academy  Studio  in  Aurora.  C]olorado. 
and  would  ex])ect  th(!  awardiie  to  edit 
footage  prodiuaul  for  inclusion  in 
rekivant  hroadca.sts. 

Video  Prodiic:tion:  Video  inoduction 
for  each  of  the  hroa(k:a.sts  and  each 
video  vignette  for  stand-alone  ])rojects 
will  consist  of  videotaping  content- 
related  events  in  the  field,  editing 
exi.sting  video,  and  videotaping  ex])erts 
for  t(!stimonial  presentations.  It  will  al.so 
include  voiceover,  audio,  and  music,  if 
necessary,  for  each  broadcast  or 
vignette.  The  awarder!  will  develo])  a 
d(!tailed  storyhoard/rimdown  for  each 
broadcast.  Significant  contribution  to 
the  development  of  the  storyboard/ 
rundown  will  conu!  from  de.signat(!d 
content  exi)erts.  the  talent  selected  to 
a])pear  in  the  broadcasts,  and  the  DLA. 
The  DLA  maintains  final  approval  of  all 
storyhoards/rundowns.  video,  and  other 
materials  used  in  any  broadcast. 
Innovative  and  thonght-j)rovoking 
opening  sec|uenc;es  mu.st  be  produced 
for  each  broadcast  show  open  with 
gra])hics,  video,  and  mu.sic.  Show  opens 
will  be  appn)xiinately  45  seconds  in 
length.  In  addition,  the  broadcasts  will 
use  gra])hics  to  enhance  viewer 
learning.  Graphic  design  will  he  used  as 
|)ackaging  for  all  video  roll-ins  and 
carried  out  through  all  PowerPoint 
slides  and  onscreen  grajjhics. 

'I’he  producer  will  coordinate  art 
direction,  lighting,  set  dixsign,  pro]).s, 
and  fnrnitnre  for  all  broadcast  segments. 
Customized  set  design  will  he  r(!cpiired 
for  each  broadcast,  'rhe  producer  will 
budget  for  a  creative  tr(!atnu!nt  that  is 
nnitjue  to  each  broadcast,  which  will 
include  sim])le  on-set  design  elements 
(e.g.,  a  freestanding  door  that  opens, 
large  scale  gra])hics  ])rinted  on  foam 
core,  lighting  effects  with  customized 
gobos,  thematic  prop  elements,  etc.  Each 
.set  will  include  signage,  po.sters,  props, 
and/or  other  visuals  that  clearlv  relate  to 


the  content  of  the  broadcast,  'fhe 
])rodnc(!r  will  organiz(!  and  snpervi.se 
the  com])lete  production  crew  on 
reh(!arsal  and  production  days. 

Production:  The  awardrm's  production 
group  will  s(!t  np  and  maintain  studio 
lighting,  adjust  audio,  and  hav(!  a 
com])let(!  production  crew  for  the  days 
and  hours  set  by  the  DLA  for  (xich 
n!hear.sal  and  broadca.st.  'I’he  producer 
will  coordinate  art  direction,  lighting, 
set  design,  props,  and  furnitnn!  for  all 
broadcast  .segments,  (iustomized  set 
design  will  h(!  recpiired  for  each 
broadcast.  Each  s(!t  should  include 
signs,  ])oster.s,  pro|).s  and/or  other 
visuals  that  clearly  n!late  to  the  content 
of  the  broadcast.  'I’ln!  producer  will 
organize  and  .suj)ervise  the  complete 
l)ro(hiction  crew  on  rehear.sal  and 
production  days.  A  production  crew 
shall  include  the  following:  Director, 
audio  oj)erator,  video  op{!rator, 
character  g(!nerator  op(!rator.  floor 
director,  four  camera  oi)erator.s. 
tele])rompter  operator,  online  Internet 
coordinator,  makeup  artist  (at 
production  time  oidy),  and  interactive 
assistance!  ])ersonnel  (for  fax,  email,  live 
oidine  chat,  and  tele])hone 
communications). 

Post-Production:  Tlu!  produce!!' 
e)ve!rse!e!.s  the  pre)ehie:tie)n  anel  eeliting  e)f 
a  DVD  e)f e!ae:h  hre)ciele;a.st  fora  final  anel 
<ip|)re)ve!el  e;nt  by  the!  DLA.  Within  eene 
we!e!k  <ifte!r  e!:ie:h  l)re)aele;ast.  the!  awiirelee 
will  preeviele  the  DLA  a  live  anel  ae:tive! 
link  te)  the!  iire:hive!el  versiem  e)f  the 
hre)aele;a.st.  Within  sixty  (80)  elays  after 
e!i!e;h  l)re)<iele:ci.st,  the  aweireleM!  will 
preeviele  the  DLA  five  master  e:e)])ie!,s  e)f 
the  eeliteel  anel  approveel  hre)aele;ast. 

Final  file  fe)rmats  ,she)nlel  he  ae:e:e!s.sihle! 
for  Mae:,  Winele)ws.  anel  me)hile/tahlet 
elevie:e  (e.g..  .mov,  .mp4,  .wmv).  The!se 
e;e)pies  must  he  prewieieKl  een  a  single- 
sieleel  DVD.  The  l)roaele:a.st  fe)otage  will 
neeel  to  he  eeliteul  to  ine:lnele  a  splash 
|)age  that  prejvieles  an  e)ntline!/me!nu  e)f 
the  e:e)ntent  of  the  l)re)aele;ast  by  moelules, 
anel/eer  ejther  aj)pre)priate!  e:ate!ge)rie!.s  to 
assi.st  u.sers  in  fineling  .spe!e:ifie:  eiontent 
in  whie;h  thew  may  have  an  interest. 
Aelelitie)nallv,  any  eeriginal  vignettexs 
])re)elue;e!el  fe)r  the  l)re);iele:a.st  mn.st  he 
ine:luele!el  e)n  the  DVD.  All  eelits  must  he 
appreeveel  by  the  DI.A.  All  final 
ele)e:mnents  anel  e)the!r  imiteriiils 
snhmitteel  nneler  this  j)re)je!e;t  must  me!e!t 
the  feeleral  gejvernment's  reeinireinent 
k)!’  Seeitie)!!  508  ae;e;e!.ssil)ility,  ine;hieling 
the)se!  pre)vi.sie)n.s  ejiitlineel  in  1104 
.Siihpart  B,  Te!e:hnie:al  Bre)visie)ns; 
Snhpart  (].  Fime:tie)nal  Be!rfe)rmime:e! 
(Iriteria;  ;mel  Sub])€irt  D,  De)e:nmentatie)n 
anel  Snppe)rt.  NlG’s  voluntary  pre)ehie:t 
ace:e!ssil)ility  template  (available!  at 
ivww.nicic.^ov/GPA'I')  e)utline!s  the 


agene:y's  minimum  e:rite!ria  for  uu!e!ting 
this  reeiuirement. 

Transmission:  Tho  pre)elue:e!r  will  (1) 
|)nre:hase!  satellite  uplink  time  that  will 
ine:lnek!  the  ie)e)tpriuts  of  Alaska,  fliiwaii, 
the!  Virgin  Islanels.  ;mel  the  e:e)ntine!ntal 
llniteul  .Stiitexs;  (2)  ;ie:einire!  ekewnlink 
tran.sj)e)nek!r  time  fre)m  Kn  hanel;  (3) 
ae:ejnire!  Inteanet  streuuning  e:apae:itv  feer 
up  to  1  ()()()-(-  sinudtane!e)ns  ek)wnk)aels 
for  eleliverv  in  a  variety  e)f  fe)rmats 
ine:hieiing  Mae:,  Winek)ws.  anel  medjile/ 
tablet  ek!vie:e  for  e!ae:h  pre)gram,  (4) 
scheelnle  anel  run  up  te)  five  Internet 
.stre!aniing  tests  fe)r  vie!wing  aueliene:!! 
e:ompatihility  tests  in  aelvance  e)f  e!ae;h 
.scheeluleel  pre)gram.  anel  (5)  he  able  to 
pre)vide  e;loseel  e:aptie)ning  on  the  final 
euliteel  DVD  e)f  euich  proehie:tie)n.  Fe)r 
e!ach  breeaelcast,  the  awarelee  will  lest  the 
Interne!!  link  anel  streuuning.  'Fhe  texst 
she)ukl  verify  counee:tivity  to  the  site,  as 
well  as  auelio  anel  viele!o  epiality.  The  test 
must  oe;e:ur  at  lea.st  72  hours  prior  te)  the 
.start  e)f  the  live  l)re)aek:a.st.  'Fhe  awarefeu! 
will  ])re)viek!  rexil-time,  live.  te)ll-fre!e! 
te!k!|)he)ne  support  to  partie;ij)ant  site!s  e)r 
inelivielnal  partie:i])ants  to  aeklre!.ss 
ae:e;e!.ss.  e;e)mu!e:tivity.  anel  ejuality  issues 
e)n  the  elay  e)f  the  live  l)re)aek;ast 
l)e!giuuiug  at  k!ast  1  he)ur  in  aelvaue:e!  e)f 
the  hreeaefeiast  anel  e:e)ntinning  threengh 
the  l)re)aek:a,st. 

P(]uipincnt:  Apj)lie:ants  must  have  ei 
minimum  e)f  the!  fe)lk)wing  (!e|ni|)me!nt: 
Bre)aek;ast  stnelie)  e)f  iij)pre)ximate!ly  2, 000 
.seinare  fe!e!t,  with  <m  area  fe)r  ii  stnelie) 
aneliene:)!  e)f  10  te)  20  pe!e)pk!:  fe)nr  eligital 
.stuelio  e.ameras  (e)ne!  e)f  whie:h  must  l)e! 
an  e)ve!rhe!aei  e:amera  with  re)l)e)tie: 
e:e)ntre)l):  e;hre)ma  kew:  at  leui.st  e)ne!  wall 
with  cliroma  key  e:aj)al)ility,  along  with 
a  eligital  ultimate  kewing  system,  a  tape 
eeperatie)!)  facility  preevieling  playbae:k/ 
rece)rel  in  various  fe)rinat.s,  ine:lueling 
DVD,  Betae:am,  Betae:am  SIL  SVUS. 

VHS,  Il-Matie:  ’A  anef  SB,  anel  state-of- 
the)-art  eeliting  hay  that  will  he 
e:ompatil)le  with  all  platforms  useel  in 
l)re)aek:ast;  thre!e-efimensie)nal  animatie)n 
with  e:e)mj)nte!r  graphie:s:  Internet 
stre!aming  e;apae;ity  fe)r  lOOO-i- 
simnltane!e)us  ek)wnloael.s  in  a  variety  of 
formats,  anel  Mie:re)se)ft  Meelia  I’layer- 
Gapture  Gk).se!el  Gaptioning:  areihive! 
ahilitv  k)!'  all  sate!llite/lnte!rne!t 
hre)aele:a.sts  fre)m  this  agre!eme!nt; 
e;e)mpute!r  te!k!pre)mple!r  lor  at  legist  threu! 
stuefie)  e;ameras;  inte!rrn])tihk!  fe)kl  l)ae:k 
e)r  in-ear  me)nite)r  feer  iill  pre!se!nte!rs  anel 
the  me)ek!r<ite)r/he)sts  elnring  eae:!)  live 
l)re)aek:iist  with  inelivielnal  e:e)ntre)l  fre)m 
the  e:e)ntre)l  reeeein  iinel  the  Dl.A:  a  methoel 
fe)!'  the  Nl(]  D1,A  to  re!e:e!ive!  ve!rl)al 
e:e)mmunie;atie)ns  freem  e)n-e:amera  talent 
e)n  the  stuelio  fk)e)r  eluring  rehearsals 
anel  elnring  the  l)re)aek:a.sts;  wire!k!.s.s 
mie:re)phe)nes  fe)r  enich  prexsenter/all 
talent  eluring  the  live  l)re)aek:asts:  anel 
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mi( :r()])h()iu!s  for  the  studio  audience  at 
each  roundtal)le  (tluiv  sliould  he  al)le  to 
l)ick  up  audio)  during  the  training 
|)rograin  (It  is  expiuled  that  studio 
audicaices  will  he  used  in  at  least  four 
of  th(!  liv(!  broadcasts.):  satellite  ui)link 
and  transponder:  Ku  hand  digital  with 
the  foot|)rints  of  Alaska.  Hawaii.  Virgin 
Islands,  and  the  continental  United 
States:  Whih/Internet  e(inii)inent  for 
Internet  link  during  live  broadcasts  with 
(iiiough  capacity  to  .snpi)ort  the 
broadcasts’  expected  audience:  and 
portable  field  (Hinipment  (digital  video 
cameras  with  r(u;ording  decks,  portable 
lighting  kits,  microphones  [both  hand¬ 
held  and  lapel),  field  monitors,  audio 
mixers,  and  camera  tri])od.s). 

Personnel:  Ai)plicants  must  have  a 
minimum  of  the  following  (pialified 
j)ersonnel:  I’roducer/director:  scrijit 
writer:  set  designer:  lighting  designer: 
audio  o|){!rator:  graphics  o])erator:  tape 
operator:  loc.ation  camera  ojjerator: 
telepromj)ter  operator:  clerical/ 
administrative  .supj)ort:  makeup  arti.st 
(as  needed  during  live  production): 
closed  caption  oj)erator  (as  neechul 
during  i)roduction). 

Application  lUfcjiiinuncnts: 
Ap])lications  should  Im;  conci.selv 
writtmi.  typtid  double  spaced,  and 
ndenaice  the  project  bv  the  "NIU 
()|)portunity  Numbiu'"  and  'I'itle  in  this 
annonncement.  The  package  must 
include  a  cover  hitter  that  identifies  the 
ajidit  agency  nisponsihle  for  the 
ap])licant's  financial  accounts,  as  well 
as  the  audit  j)(!riod  or  fi.scal  year  that  the 
applicant  operates  under  (e.g..  Inly  1 
through  )une  30):  a  |)rogram  narrative  in 
respon.se  to  the  statement  of  work:  a 
budget  narrative  in  response  to  the 
statement  of  work:  and  a  budget 
narrative  explaining  projected  co.sts. 

The  following  forms  mu.st  also  be 
included:  OMB  Standard  Form  424. 
Application  for  Federal  Assistance: 

OMB  .Standard  Form  42413. 

A.ssurancfi.s — Non-(h)nstrnction 
Programs  (These  forms  an;  availahh;  at 
http://\\  \\  \v.>>r(ints.<iov)  and  DC))/N1C 
(hirtification  Regarding  Lobhving: 
Htiharment.  Su.sj)ension  and  other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Reciuiniinents  (available  at 
JUtp://\v\v\\’.nicic.g()\/I)()\\nlo(i(ls/ 

(icnci (il/cciiif-fnn.pdf  ApphciiWons  may 
he  sul)mitt(;d  in  hard  co])v.  or 
('lectronically  via  http:/! 
ivu  iv.g/Ym/.s.gov.  If  submitted  in  hard 
CO]))'.  tlu;re  must  he  an  original  and 
three  copies  of  the  full  j)ropo.sal 
(|)rogram  and  budget  narrativ(;s. 
ap|)lication  forms,  and  a.ssurances).  The 
original  should  have  the  a|)plicant's 
signaturi!  in  blue  ink. 

Autliorilv:  Pub.  L.  ‘).3— 41.5. 


Pnnds  Available:  NIC  is  seeking  the 
api)licant’.s  h(!st  ithias  regarding 
accomplishnumt  of  the  .scope  of  work 
and  the  ndated  co.sts  for  ai;lneving  the 
goals  of  this  solicitation.  Funds  may  be; 
used  oidy  for  activities  that  are  linked 
to  the  desinul  outcome  of  tin;  jiroject. 

This  project  will  be  a  ct)llal)orativ(! 
venture  with  the  NIC  Acathmiy 
Division. 

Hligibility  of  Applicants:  An  eligible 
a])plicant  is  any  ])nhlic  or  private 
agency,  educational  institution, 
organization,  individual,  or  team  with 
expcM'tise  in  the  descrilxul  areas. 

Ueview  (Considerations:  Applications 
received  under  this  announcement  will 
he  subjected  to  an  NI(i  3-  to  .5-meml)er 
review  panel.  The  criteria  for  the 
evaluation  of  each  application  will  he  as 
follows: 

Tec:hnical  and  Programmatic  (3()‘’/<>) 

Are  all  elements  outlined  within  the 
scop(!  t)f  work  effectively  understood 
and  a  description  provided  of  how  (!ach 
(dement  will  h(!  addres.sed?  Is  then;  a 
comj)let(;  and  pr(;ci.se.  t(;chnicallv 
sufficient  d(;scri])tion  of  the  d(;sign  and 
methodology  fortlu;  re(|uired  s(;rvic(;.s? 

Is  there  a  clear  .stat(;ment  of  how  (;ach 
])roj(;ct  deliverable  will  he 
accom])lish(;d.  including  major  tasks 
that  will  l(;ad  to  achieving  the  goal,  the 
strategies  to  he;  em])loyed.  re(|uired 
staffing,  and  oth(;r  r(;(]uired  r(;sourc(;s? 
Are  tlu'n;  any  innovative  approaches. 
techni(iu(;.s.  or  design  aspects  proposed 
that  will  enhance  the  proj(;cty 

Organizational  (40To) 

Does  the  ])roposed  ])roject  staff 
posse.ss  the  skills,  knowledge,  and 
exp(;rtise  necessary  to  complete  the 
tasks,  including  all  of  the  elements 
listed  within  the  jn-oject  scope  of  work? 
Does  the  applicant  agency,  in.stitution. 
organization,  individual,  or  team  have 
the  organizational  capacity  to  complete 
all  deliverabl(;.s?  If  consultants  and/or 
))artnershi))s  are  ])ropo.sed.  is  there  a 
r(;a.sonable  justification  for  their 
inclusion  in  the  proj(;ct  and  a  cl(;ar 
structure  to  ensure  eff(;ctive 
coordination?  Does  the  ajjplicant 
demonstrate  the  ability  to  purchase 
.satellite  uplink  and  Internet  streaming 
with  closed  captioning?  Does  the 
a|)])licant  demonstrate  the  <d)ilitv  to 
])roduce  vignett(;s  and  ca|)tur(; 
testimonials  for  each  hroadca.st?  Are  tin; 
])roposed  proj(;ct  management  and 
staffing  |)lans  realistic  and  .suffici(;nl  to 
compl(;te  the  proj(;ct  within  the  award 
j)eriod?  Is  the  pro]K)sed  l)ndg(;t  realistic, 
does  it  ])rovide  .suffici(;nt  cost  d(;tail/ 
narrative,  and  do(;.s  it  repr(;.sent  good 
value  r(;lative  to  the  anticipated  results? 
Is  the  applicant  able  to  work  within  the 


tiim;  constraints  outlined  in  the 
.solicitation? 

Past  Performance  (3()‘’/o) 

Is  the  ap])licant  (;xperienced  in 
])roducing  live  broadcasts,  in  |)rodncing 
training  video  to  sup])ort  |)rogram  and 
training  content,  or  in  capturing  vid(;o 
from  field  locations?  Do(;s  the  a])plicant 
hav(;  ex])(;rience  writing  original, 
scripted  content  for  hroadca.st?  Has  the 
applicant  work(;d  with  non-profe.ssional 
actors/tal(;nt  in  the  past?  (^an  tin; 
applicant  ju'ovide  ad(;(iuate  studio  s])ace 
and  all  e(jui])nu;nl  neces.sary  to  ])roduce 
the  r(;(iuired  deliverahl(;s?  Does  the 
ap])licant  provide  audiovisual  examples 
of  ])ast  work? 

Netto:  NIC;  will  iiol  award  a  cooixaativc 
agrt;(;iiu!nt  to  an  apijlicanl  who  (1(M!S  not  have 
a  Dun  and  I3radsti'(;(;l  Database  llniviasal 
Nninlna-  (DUN.S)  and  is  not  n;”isler(al  in  iIk; 
(;iailr;d  (ioniractor  K(;gistry  (CCR). 

A  DUN.S  number  can  he;  r(;ceived  at 
no  cost  by  calling  tin;  dedicat(;d  toll-fret; 
DUNS  number  recpiest  line  at  l-MOO- 
333-0.505  (if  yon  are  a  sole  ])ro])rielor, 
you  would  dial  1-8()()-705-571 1  and 
select  oi)tion  1 ). 

Rt;gi.stration  in  the  URR  can  he  dont; 
onlim;  at  tlu;  URR  Web  site: 
w'w’w.ccr.yov.  A  (iRR  Handbook  and 
workslu;et  can  aLso  he  revi(;w(;d  at  the 
\V(;1)  site. 

Number  of  Awards:  One 

Nice  Opportunity  Number:  1 3AC;02. 
This  lumiher  should  a])])(;ar  as  a 
r(;ference  line  in  your  cov(;r  h;tter. 
wlu;re  indicated  on  Standard  F’orm  424. 
and  on  the  outside  of  the  envelope  in 
which  the  ajtplication  is  stait. 

(iatidog  t'oileral  Domestic  Assistance 
Number:  Ki.tiOl. 

Pxeentive  Order  12372:  This  ])rogram 
is  not  subject  to  the  ])rovi.sions  of 
Ex(;cutive  Order  12372. 

Rol)(;ii  Brown, 

Aclin}>  Director.  Nalioiuil  Insliliite  of 
(Corrections. 

IKK  Dec.  2()i:i-():tr)2<)  Kili!(l  2-14-i:i:  fi;4.5  ainl 
BILLING  CODE  4410-36-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-82,180] 

Comcast  Cable,  West  Division 
Customer  Care,  Morgan  Hill,  CA; 

Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  dated  january  29. 

2013.  a  worker  re(|nested  administrative 
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reconsideration  of  the  negative 
determination  r(!garding  workers’ 
eligil)ility  to  a])])ly  for  Trade  Adjustment 
Assistanc(!  (TAA)  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  d(!termination  was  issmal  on 
Decembt!!'  27.  2012  and  the  Notice  of 
Determination  was  puhlisluMi  in  tlu; 
Federal  Register  on  Jannarv  10.  2013 
(78  h’R  2200).  The  workers’  firm  su])ply 
call  ccmter  functions  ndated  to  sales 
.s(!rvices  fortiomcast  jjrodiuls. 
including  video,  telephone,  and  high- 
s])eed  Internet. 

The  negative  determination  was  based 
on  the  findings  that  the  subject  firm  did 
not  shift  or  imjjort  the  snpi)ly  of 
.services  like  or  directly  com])etitiv(; 
with  those  ])rovided  by  the  subject  firm. 

The  r(H]uest  for  rec.onsidm  ation 
included  new  information  regarding  a 
possible  connection  to  an  affiliated 
facility  that  employed  workers  who  are 
eligible  to  apply  for  TAA. 

'I’he  Department  carefnlly  reviewed 
the  recpiest  for  reconsideration  and  the 
exi.sting  record,  and  will  conduct  further 
investigation  to  determine  if  the  workers 
meet  the  eligibility  recpiinnnents  of  the 
Trade  Act  of  1874,  as  aimmded. 

(Conclusion 

Aftercareful  review  of  the 
ap])lication,  1  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  II.S.  Dei)artment 
of  Labor’s  prior  decision.  The 
ap])Iication  is.  therefon;.  granted. 

Sign(!(l  ill  Wasliinglen.  1)(1.  tliis  31st  day  of 
laiuiary.  2013. 

Del  Min  Amy  (Chon, 

CAHlifyin}’  Ofliu^r.  Oflicc  ofl'mih  AdjiisliiunU 
Assistanco. 

II'K  Doc.  2(113-03542  filed  2-14-13:  H:43  am| 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Appiy  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (19 
l).S.(C.  2273)  the  Department  of  Labor 
herein  jiresents  snmmaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adju.stment  assistance  for 
workers  by  ('TA-W)  nmnher  issued 
during  the  period  of  (anuarv  28,  2013 
through  Fehruarv  1. 2013. 

In  order  for  an  affirmative 
determination  to  he  made  for  workers  of 
a  primary  firm  and  a  certification  issued 
regarding  eligibility  to  npply  for  worker 


adjustment  assistance,  each  of  the  gronj) 
eligibility  retiuirements  of  Section 
222(a)  of  the  Act  must  he  met. 

1.  Under  Section  222(a)(2)(A).  the 
following  must  he  satisfied: 

(1)  A  significant  nmnher  or  proportion 
of  the  workers  in  such  workers’  firm 
have  become  totally  or  partiallv 
separated,  or  are  threatened  to  become 
totally  or  jiartially  seiiarated; 

(2)  The  .sales  or  |)ro(hiction,  or  both, 
of  such  firm  have  decreased  absolutely; 
and 

(3)  One  of  the  following  must  he 
satisfied: 

(A)  hn])orts  of  articles  or  services  like 
or  directly  c.omjietitive  with  articles 
produced  or  services  supplied  hv  such 
firm  have  increased; 

(B)  Imports  of  articles  like  or  directly 
competitive  with  articles  into  which  one 
or  more  component  ])arts  produced  hv 
such  firm  are  directly  incoi'iiorated, 
have  increa.sed; 

((])  Imports  of  articles  directlv 
incor])orating  one  or  more  com]K)nent 
parts  jiroduced  outside  the  United 
,Stat(!s  that  are  like  or  directly 
comiietitive  with  imports  of  artieUxs 
incorporating  one  or  more  com])onent 
parts  j)rodiic(!d  by  such  firm  have 
incr(!ased; 

(D)  Im])orts  of  artichis  like  or  directly 
competitive  with  articles  which  are 
produced  dircictiv  using  smviccLs 
sup])li(!d  by  such  firm,  have  incrijased; 
and 

(4)  The  increase  in  imports 
contributed  importantly  to  such 
workers’  separation  or  threat  of 
separation  and  to  the  decline  in  the 
sales  or  production  of  such  firm;  or 

II.  Section  222(a)(2)(B)  all  of  the 
following  must  be  satisfied: 

(1)  A  significant  nmnher  or  ])roportion 
of  the  workers  in  such  workers’  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partiallv  se])arated; 

(2)  One  of  the  following  must  be 
satisfied: 

(A)  There  has  been  a  shift  by  the 
workers’  firm  to  a  foreign  country  in  the 
])rodiiction  of  articles  or  sujiply  of 
services  like  or  dinjctly  competitive 
with  tho.se  produced/sii])])lied  hv  the 
workers’  firm; 

(B)  riuax;  has  been  an  ac(|uisition 
from  a  foreign  country  by  the  workers’ 
firm  of  articles/services  that  are  like  or 
directly  comptititive  with  those 
])roduced/.sii])j)li(!d  by  the  workers’  firm: 
and 

(3)  'The  shift/aci]nisition  contributed 
importantly  to  the  workers’  .separation 
or  threat  of  se])aration. 

In  order  for  an  affirmative 
determination  to  he  made  for  adversely 
aff(!ct(!d  workers  in  public  agencies  and 


a  certification  i.ssued  regarding 
eligibility  to  apply  for  worker 
adju.stment  assistance,  each  of  the  groii]) 
eligibility  reejuirennents  of  Sciction 
222(1))  of  the  Act  must  he  met. 

(1)  A  significant  nmnher  or  proportion 
of  the  workers  in  the  ])nl)lic  agenev  have 
become  totally  or  partiallv  .se})arated,  or 
are  threatened  to  become  totallv  or 
|)artially  .se])arated; 

(2)  The  public  agency  has  accpiired 
from  a  foreign  country  services  like  or 
directly  competitive  with  .services 
which  are  supplied  by  such  agenev:  and 

(3)  The  aetjuisition  of  services 
contributed  importantlv  to  such 
workers’  .sejiaration  or  threat  of 
.separation. 

In  order  for  an  affirmatix'e 
determination  to  he  made  for  adversely 
affected  secondarv  workers  of  a  firm  and 
a  certification  i.ssued  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 
eligibility  retpiirements  of  Section 
222(c)  of  the  Act  must  he  met. 

(1)  A  significant  nmnher  or  proportion 
of  the  workers  in  the  workers'  firm  have 
become  totally  or  partially  separated,  or 
are  threatened  to  become  totallv  or 
partially  .separated: 

(2)  'The  workers’  firm  is  a  Su])i)lier  or 
Down.stream  Producer  to  a  firm  that 
employed  a  group  of  workers  who 
received  a  certification  of  eligibility 
under  Section  222(a)  of  the  Act,  and 
such  sn])ply  or  ])rodnction  is  related  to 
the  article  or  service  that  was  the  basis 
for  such  certification;  and 

(3)  Either— 

(A)  The  workers’  firm  is  a  su])plier 
and  the  component  parts  it  supplied  to 
the  firm  de.scrihed  in  jiaragraph  (2) 
accounted  for  at  least  20  ])ercent  of  the 
production  or  sales  of  the  workers’  firm; 
or 

(B)  A  loss  of  husine.ss  by  the  workers’ 
firm  with  the  firm  described  in 
paragraph  (2)  contributed  importantly  to 
the  workers’  separation  or  threat  of 
se])aration. 

In  order  for  an  affirmative 
determination  to  he  made  for  adversely 
affected  workers  in  firms  identified  by 
the  International  Trade  (iommission  and 
a  certification  issued  regarding 
eligibility  to  a])ply  for  worker 
adjustment  a.ssistance,  each  of  the  group 
eligibility  reciuirements  of  .Section  222(1) 
of  the  Act  must  he  met. 

(1)  'The  workers’  firm  is  publicly 
identified  by  name  by  the  International 
'Trade  Uommission  as  a  member  of  a 
domestic  industry  in  an  investigation 
resulting  in — 

(A)  An  affirmative  determination  of 
.serious  injurv  or  threat  thereof  under 
.section  2()2(1))(1); 
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(H)  An  aiTirinativo  determination  of 
market  disruption  or  tlireat  tliereot 
muter  .section  421(1))(1);  or 

((’.)  An  alfirmative  linal  determination 
ot material  injury  or  threat  thereof  under 
.stiction  7().5(1))(1  j(A)  or  73.5(1))(1  )(A)  of 
the  Tariff  Act  of  15130  (15)  II..S.(:. 
l(i71(l(l))(1){A)  and  1 073(1(1))(1  )(A)): 

(2)  'I'lie  |)elition  is  fiUul  during  tlu;  1- 
year  period  l)eginning  on  tlu;  dat(!  on 
wliicli — 

(A)  A  summary  of  the  report 
suhinittiul  to  tlie  Fresident  l)y  the 
lnt<;rnational  Trade  (Commission  nnd(!r 
S(!ction  202(f)(1)  with  respect  to  tlu; 


affirmative  determination  descril)ed  in 
|)aragraph  (1)(A)  is  pul)li.shed  in  tlie 
Federal  Register  under  .section  202(0(3); 
or 

(11)  Notice  of  an  affirmative 
det(;rmination  (hi.scrihcul  in 
snhparagrapli  (1)  is  published  in  the 
Federal  Register;  and 

(3)  The  work(!rs  hav(!  become  totally 
or  ])arliallv  .separated  from  the  workers’ 
firm  within — 

(A)  The  1-year  jjeriod  de.scrihed  in 
jjaragraph  (2);  or 

(11)  Notwithstanding  section  223(1))(1). 
tlu!  1-year  period  preciuling  the  1-year 
])eriod  d(!.scril)ed  in  |)aragra])h  (2). 


Afllrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  c(!rtifications  have  been 
issued.  The  date  following  tlu;  company 
name  and  location  of  (!ach 
det(;rmination  nderences  the  impact 
dal(!  for  all  workcu's  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  r(!(|ui remen ts  of  .S(!ction 
222(a)(2)(A)  (increased  im])ort.s)  of  the 
Trade  Act  have  been  nuit. 


TA-W  No 

Subject  firm 

Location 

Impact  date 

81,855  . 

VMC  Consulting.  VMC  Division,  Volt  Information  Sciences,  Volt  Work- 

Redmond,  WA  . 

August  3,  2011. 

force  Solutions. 

82,219  . 

TeleTech  Services  Corporation,  HP  Notebook  Tech  Support,  TeleTech 

Springfield,  MO . 

December  5,  2011. 

Holdings,  Inc. 

82,251  . 

Cooper  Hosiery  Mill,  Inc  . 

Fort  Payne,  AL  . 

December  30,  2012. 

82,252  . 

Heritage  Foot\wear  Inc  . . 

Fort  Payne,  AL  . 

December  12,  2011. 

82,260  . 

H.B.  Smith  Company,  Inc  (The)  . 

Westfield,  MA  . 

July  22,  2012. 

82,268  . 

Red  Wing  Shoe  Company,  Inc  . 

Danville,  KY  . 

April  29,  2012. 

The  folU)wing  c:( 

n  tifications  have  berm  sm  vices)  of  tlu;  Tradi;  Act  havr;  Ixien 

issued.  The  rcupun 

lanents  of  .Siiclion  nud. 

222(a)(2)(ll)  (shift 

in  production  or 

TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,021  . 

Cyberdefender  . 

Los  Angeles,  CA . 

September  27,  2011. 

82,160  . 

Redman  Card  Clothing  Co.,  Inc . 

Andover,  MA . 

November  15,  2011. 

82,236  . 

CVPH  Medical  Center . 

Plattsburgh,  NY  . 

December  11,  2011. 

82.239  . 

Hewlett  Packard  Enterprise  Services,  LLC,  Technical/Enterprise  Serv- 

Santa  Monica,  CA  . 

December  10,  2011. 

ices  Division,  SAIT  Services. 

82,250  . 

YP  Western  Directorv  LLC,  Anaheim  California  Div.,  Publishing  Oper- 

Anaheim,  CA  . 

December  12,  201 1 . 

ation,  YP  Western  Holding  YP  Advertising. 

82,257  . 

Harley-Davidson  Motor  Company,  Global  Information  Services  . 

Milwaukee,  Wl  . 

December  14,  2011. 

82.257A  . 

Harley-Davidson  Motor  Company,  Global  Information  Services  . 

Kansas  City,  MO  . 

December  14,  2011. 

82.257B  . 

Harley-Davidson  Motor  Company,  Global  Information  Services  . 

Doral,  FL  . 

December  14,  201 1. 

82,257C  . 

Harley-Davidson  Motor  Company,  Global  Information  Services  . 

Wauwatosa,  Wl  . 

December  14,  2011. 

82,257D  . 

Harley-Davidson  Motor  Company,  Global  Information  Services  . 

Menomonee  Falls,  Wl 

December  14,  2011. 

82.257E  . 

Harley-Davidson  Motor  Company,  Global  Information  Services  . 

Tomahawk,  Wl . 

December  14,  2011. 

82,257F  . 

Harley-Davidson  Motor  Company,  Global  Information  Services  . 

York,  PA  . 

December  14,  2011. 

82,257G  . 

Harley-Davidson  Financial  Services,  Inc.,  Global  Information  Services 

Chicago,  IL  . 

December  14,  2011. 

82,257H  . 

Harley-Davidson  Financial  Services,  Inc.,  Global  Information  Services 

Carson  City,  NV . 

December  14,  201 1. 

82,2571  . 

Harley-Davidson  Financial  Services,  Inc.,  Global  Information  Services 

Plano,  TX  . 

December  14,  2011. 

82.259  . 

YP  Texas  Region  Yellow  Pages  LLC,  St.  Louis  Missouri  Div.,  Pub- 

St.  Louis,  MO . 

December  14,  2011. 

lishing  Operations,  YP  Texas  Region  Advertising. 

82.275  . 

Delphi  Automotive  Systems,  LLC,  Products  and  Service  Solutions  Div., 

Kokomo,  IN  . 

December  18,  2011. 

Original  Equipment,  Bartech  Workforce. 

82,283  . 

Reckitt  Benckiser,  LLC,  Guidant  Group,  Link  Staffing,  Raleys  Superior 

Fort  Worth,  TX  . 

December  19,  201 1 . 

Cleaning. 

82,291  . 

Independent  Record,  Creative  Department,  Lee  Enterprises,  Inc  . 

Helena,  MT  . 

December  26,  2011. 

82,291  A  . 

Montana  Standard,  Creative  Department,  Lee  Enterprises,  Inc  . 

Butte,  MT  . 

December  26,  201 1 . 

82,325  . 

TE  Connectivity,  Kelly  Services,  Adecco  and  Precision  Parts  Systems 

Greensboro,  NC  . 

December  11, 2011. 

82,328  . 

Sequent  Performance  Products,  Inc.,  TriMas  Corporation,  Pro  Re- 

Huntington,  IN  . 

January  8,  2012. 

sources. 

82,333  . 

West  Business  Solutions,  LLC,  West  Corporation  . 

Tulsa,  OK . 

December  14,  2011. 

82,354  . 

Federal-Mogul  Powertrain,  Inc.,  Federal-Mogul  Corporation  . 

Lake  City,  MN  . 

January  17,  2012. 

The  following  certifications  have;  hemi  Intfirnational  Trade  (Commission)  of  tlu; 
issued.  The  nuiuirements  of  .Section  Trade  Act  have;  heum  met. 

222(0  (firms  identified  by  tlu; 
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TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,285  . 

U.S.  Steel  Tubular  Products,  Inc.,  McKeesport  Tubular  Operations 
Div.,  United  States  Steel  Corp.. 

..  _  . 

McKeesport,  PA . 

March  3,  2010. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  the  following  cas(!s.  the 
investigation  revealed  that  the  eligihilitv 

criteria  for  worker  adjustment  assistance  (1))(1),  or  (c)(1)  (eni] 
have  not  been  met  for  the  reasons  threat  of  se])aration 

specified.  not  been  met. 

The  investigation  revealed  that  the 
criterion  nmhn' |)aragraph  (a)(1),  or 

ployment  decline  or 
i)  of  .section  222  has 

TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,316  . 

Donald  Nell  dba  Wholesalers  . 

Cudahy,  Wl 

'The  investigation  revealed  that  the 
criteria  under  ])aragraphs(a)(2)(A) 

(increa.sed  imports)  and  (a)(2)(I3)  (shift 
in  ])roduction  or  .services  to  a  foreign 

connlrv)  of  section  222  have  not  been 
met. 

TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,159  . 

82,245  . 

Home  Dynamix,  LLC . 

Filmtec  Corporation . 

Moonachie,  NJ. 

Edina,  MN. 

Determinations  Terminating 
Investigations  (»f  Petitions  for  Worker 
Adjustment  Assistance 

After  notice  of  the  petitions  was 
pnhlisluKl  in  the  Federal  Register  and 


TA-W  No. 

82,198  . 

American  Foils,  Inc 

on  the  De])artinent's  Wei)  site,  as 
recjuired  hy  Section  221  of  the  Act  (It) 
II.,S.(;.  2271).  the  Department  initiated 
investigations  ofthe.se  j)etitions. 


Subject  firm 


Tlie  following  determinations 
terminating  inve.stigations  were  issued 
hecanse  the  petitioner  has  rerpiested 
that  the  petition  he  withdrawn. 


Location 

Impact  date 

New  Brunswick,  NJ. 

1  hereliy  certilv  llial  llie  alorenientioniul 
cleterminatioiis  were  issued  (luring  the  jjeriod 
ol  )iuuuirv  2a.  20i:{  Ihrougli  l'’el)ruarv  1.  2()i:{. 
lliese  (lelenniuatious  an;  availal)l(;  ou  llie 
l)(;|)arliiu;ul's  \V(;1)  site  Iradeact/taa/taa  s(;ar(:h 
lorm.cliu  un(l(;r  the  searc:hal)l(;  listing  of 
(lel(;riuinati()us  or  hy  cidliug  the  Olfic.c;  of 
Trade  Adjustment  .Assistance  loll  free  at  888- 
:5(),l-(j822. 

Haled:  I'ehruary  o.  2018. 

Klliotl  S.  Kiishner, 

Ceiiiiying  Officer.  Office  ofl'nide  Adjiislmenl 
Assistance . 

IKK  Dor..  2()18-0:).'):i<)  filed  2-14-18:  «:4.S  am| 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  .Section  221  (a) 


of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Aj)])endix  to  this 
notice.  Upon  receipt  ofthe.se  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Fmplovment 
and  Training  Administration,  has 
instituted  inve.stigations  pursuant  to 
.Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  a])ply  for 
adjustment  a.ssistance  under  Title  11. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  ap])ropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  se])arations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  |)etitioners  or  anv  other  persons 
showing  a  substantial  intere.st  in  the 
subject  matter  of  the  inve.stigations  mav 
recpiest  a  i)nhlic  hearing,  provided  sncli 
recpiest  is  fihul  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  addre.ss  shown  below, 
not  later  than  Fehruary  2.5.  2013. 


Interested  persons  are  invited  to 
submit  written  comments  rcigarding  the 
subject  matter  of  the  inve.stigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  Fel)ruarv  25.  2013. 

The  j)etitions  filed  in  this  ca.se  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
A.ssistance.  Employment  and  Training 
Administration,  U..S.  Diipartment  of 
I.ahor.  Room  N— 5428,  200  Constitution 
Avenue  N\Y.,  Wkishington,  D(i  20210. 

.Sign(;(l  at  Washiiiglou.  DC  this  till)  (lav  of 
lM;l)ruar\’  2018. 

Klliotl  S.  Kushiuir, 

Oerlifviny  Officer.  Office  of'l'rade  Adjaslinenl 
Assistance. 
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Appendix 

[TAA  petitions  instituted  between  1/28/13  and  2/1/13) 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
institution 

Date  of 
petition 

82370  . 

Mega  Life  &  Health  Insurance  Company  (The)  (Company) 

N.  Richland  Hills,  TX  . 

01/28/13 

01/28/13 

82371  . 

T-Mobile  (Customer  Fault  Isolation  Te)  (Workers) . 

Bethlehem,  PA  . 

01/28/13 

01/24/13 

82372  . 

Hostess  Brands  (State/One-Stop)  . 

Wichita,  KS  . 

01/28/13 

01/28/13 

82373  . 

Gerdau  Ameristeel  (State/One-Stop)  . 

Saint  Paul,  MN  . 

01/28/13 

01/25/13 

82374  . 

Catholic  Health  Initiatives  (State/One-Stop)  . 

Lincoln,  NE  . 

01/28/13 

01/28/13 

82375  . 

Apex  Tool  Group  (Company)  . 

Gastonia,  NC  . 

01/29/13 

01/25/13 

82376  . 

Schneider  Electric  (Company)  . 

Columbia,  MO  . 

01/29/13 

01/28/13 

82377  . 

Allied-Baltic  Rubber,  Inc.  dba  Zhongding  USA,  Inc.  (Com- 

Strasburg,  OH  . 

01/29/13 

01/24/13 

pany). 

82378  . 

Joint  Active  Systems  (Bonutti  Technologies  is  Identified  as 

Effingham,  IL  . 

01/29/13 

01/28/13 

Parent  Company)  (State/One-Stop). 

82379  . 

Abbott  Laboratories — Diagnostic  Division  (Company)  . 

Santa  Clara,  CA  . 

01/29/13 

01/28/13 

82380  . 

Red  Rock  Medical  Billing,  LLC  (State/One-Stop)  . 

Las  Vegas,  NV  . 

01/29/13 

01/28/13 

82381  . 

BorgWarner  Morse  Tec.  (Union)  . 

Cortland  &  Ithaca,  NY  . 

01/29/13 

01/23/13 

82382  . 

Amdocs,  Inc  (State/One-Stop)  . 

New  Haven,  CT  . 

01/29/13 

01/21/13 

82383  . 

Sysco  Corporation  (Workers)  . 

Plympton,  MA . 

01/29/13 

01/28/13 

82384  . 

Schawk  Inc.  (Workers)  . 

Atlanta,  GA . 

01/30/13 

01/30/13 

82385  . 

Closure  System  Int.  (Workers)  . 

Randolph  NY . 

01/30/13 

01/08/13 

82386  . 

Mahle  Engine  Components  US,  LLC  (Union)  . 

McConnelsville,  OH  . 

01/30/13 

01/29/13 

82387  . 

Hoover's,  Inc.  a  subsidiary  of  Dun  &  Bradsfreet  (State/ 

Austin,  TX  . 

01/30/13 

01/29/13 

One-Stop). 

82388  . 

Aleris  Recycling  Bens  Run,  LLC  (Union)  . 

Friendly,  WV  . 

01/30/13 

01/29/13 

82389  . 

Elster  AMCO  Water  Inc.  (State/One-Stop)  . 

Ocala,  FL  . 

01/30/13 

01/29/13 

82390  . 

Plantronics,  Inc  (Workers)  . 

Santa  Cruz,  CA  . 

01/30/13 

01/29/13 

82391  . 

Bacova  Guild,  Ltd.  (Company)  . 

Covington,  VA  . 

01/31/13 

01/30/13 

82392 

ABB  Inc.  (Company)  . 

Mount  Pleasant,  PA  . 

01/31/13 

01/30/13 

82393  . 

Royal  Appliance  Mfg.  Co.  (Company)  . 

El  Paso,  TX  . 

01/31/13 

01/29/13 

82394  . 

YP  Holdings  LLC  (Formerly  AT&T  Advertising  Solutions) 

Nashville,  TN  . 

01/31/13 

01/30/13 

(Workers). 

82395  . 

A.E.  Petsche  Company  (Company)  . 

Arlington,  TX  . 

01/31/13 

01/29/13 

82396  . 

Sealy  Mattress  Company,  Portland,  OR  (Union)  . 

Portland,  OR  . 

01/31/13 

01/29/13 

82397  . 

Hostess  Brands  (Workers)  . 

Erie,  PA  . 

01/31/13 

01/30/13 

82398  . 

YP  Holding  LLC  (Workers)  . 

Tucker,  GA  . 

01/31/13 

01/30/13 

82399 

Berwick  Offray  LLC  (Workers)  . 

Berwick  PA . 

01/31/13 

01/30/13 

82400  . 

Invesco  Management  Group,  Inc.  (Workers)  . 

Houston,  TX  . 

01/31/13 

01/30/13 

82401  . 

YP  Midwest  Publishing  LLC  (Workers)  . 

Southfield,  Ml  . 

02/01/13 

01/31/13 

82402  . 

YP  Holdings  LLC  (Workers)  . 

Brookfield  Wl . 

02/01/13 

01/31/13 

82403  . 

Elbeco  Inc.  dba  City  Shirt  Company  (Company)  . 

Frackville,  PA  . 

02/01/13 

01/31/13 

82404  . 

NGN  Global  Inc.  (State/One-Stop)  . 

Portland,  ME  . 

02/01/13 

01/31/13 

82405  . 

Boise  Paper  Holdings,  LLC  (Company)  . 

Boise,  ID  . 

02/01/13 

02/01/13 

82406  . 

360  Enterprises  Inc.  (State/One-Stop)  . 

Phoenix,  AZ  . 

02/01/13 

01/18/13 

U  K  Doc.  2ni:t-()3r)4()  Filiul  2-14-i:t:  tt:4."i  am| 
BILLING  CODE  4510-FN-P 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 


Petitions  for  Modification  of 
Application  of  Existing  Mandatory 
Safety  Standards 

agency:  Mine  .Safety  and  Health 
Adinini.stration.  Lalx)!'. 

ACTION:  Notice. 

SUMMARY:  .S(!ction  101  (c)  of  the  Fediiral 
Mine  .Safety  and  Health  Act  of  1077  and 
80  (]1'’R  Part  44  govern  the  apjilication. 
|)roc(!s.sing.  and  disposition  of  i)etitions 
for  modification.  'I’liis  notice  is  a 
siiininary  of  i)etitions  for  inodification 
suhinitted  to  the  Mine  .Safety  and  Health 
Administration  (M.SHA)  hy  the  parties 


listed  helow  to  modify  the  applic;ation 
of  existing  mandatory  safety  standards 
c;odified  in  Title  80  of  the  (]od(!  of 
T’e  d  era  1  R(!g  1 1 1  a  t  i  o  n  s. 

DATES:  All  comments  on  the  petitions 
must  he  received  hy  tlui  Office  of 
.Standards,  Regulations  and  Variances 
on  or  before  March  18.  2018. 

ADDRESSES:  You  may  suhmit  your 
comments,  identified  hy  “docket 
numher"  on  the  subject  line,  hy  any  of 
the  following  methods: 

1.  ElecU'onic  Mail:  zzMSIIA- 
f.o;jmu?;j/.s@f/o/.go\'.  Inc;liide  the  docket 
nnmher  of  the  i)etition  in  the  subject 
line  of  the  im'ssage. 

2.  Fdcsiniih:  202-008-0441 . 

8.  lidi’iilar  Mciil  or  Hand  Dolivon': 
M.SHA,  Office  of  .Standards,  Regulations 
and  Variances,  1100  Wilson  Boulevard, 
Room  28.50,  y\rlington,  Virginia  22200- 
8080,  Attcmtion:  (ieorge  F.  Trieh.sch. 
Dircjctor.  Office  of  .Standards, 


Regulations  and  Variances.  Persons 
delivering  documents  are  r(!(|uired  to 
check  in  at  the  rece])tionist's  desk  on 
the  21st  floor.  Individuals  may  inspect 
co])ies  of  the  petitions  and  comments 
during  normal  business  hours  at  the 
address  listed  above. 

M.SHA  will  consider  onlv  comments 
l)ostmarked  hy  the  U.S.  Postal  .Service  or 
])roof  of  deliverv  from  another  delivery 
.service  such  as  IIP.S  or  Inuleral  Express 
on  or  before  the  deadline  for  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Barron,  Office  of  .Standards, 
Regulations  and  Variances  at  2()2-(it)8- 
5)447  (Voice),  Ixirron .h(n'l)(ir(i@(IoI .<>ov 
(fanail),  or  202-85)8-5)441  (Facsimile). 
[These  are  not  toll-free  nnmhers.j 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  101  (c)  of  the  Federal  Mine 
.Safety  and  Health  Act  of  15)77  (Mine 
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Act)  allows  the  mine  opcnator  or 
re])resentative  ot  ininers  to  file  a 
petition  to  modify  the  application  of  anv 
mandatory  safety  standard  to  a  coal  or 
other  mine  if  the  S(!cretarv  of  Labor 
del(!rmines  that; 

1.  An  alternative!  method  of  achieving 
the  resnlt  of  such  standard  (!xists  which 
will  at  all  limes  guaranteu!  no  less  than 
the  same  measure  of  protection  afforded 
th(!  miners  of  such  iniiu!  by  such 
standard;  or 

2.  That  the  ai)))li(;ation  of  siu;h 
standard  to  such  mine  will  resnlt  in  a 
diminution  of  safety  to  the  miners  in 
such  mine. 

In  addition,  the  regulations  at  30  (iFR 
44.10  and  44.11  establish  the 
reeiuirements  and  procedures  for  filing 
p(!tilions  for  modification. 

II.  Petitions  for  Modification 

Docket  Nuiubcr:  M-2013-002-C. 

Petitioner:  Wheels  Coal  Comjiany.  5!) 
Main  Street.  Treunont.  Pennsvlvania 
17081. 

Mine:  No.  .5  V(!in  Mine.  MSllA  l.D. 

No.  30-08070.  lo(;ated  in  S(;huylkill 
County,  Penn.sylvania. 

liegnlotion  Affected:  30  Ch’R 
7.5.1200(d)  &  (ij  (Mine  map). 

Modification  Heiinest:  The  ])elitioner 
UMiiuKsts  a  modifi(;alion  of  the  existing 
.standard  to  permit  the  use  of  (;ross- 
sections  in  lieu  of  (;ontour  lines  on  mine 
maps  through  the  intake  slo|)(!,  at 
lo(;ations  of  ro(;k  tunnel  (;c)nnection.s 
l)(!tw(!en  V(!ins.  and  at  1,000  feet 
intervals  of  advance  from  tlu!  intake 
slope.  In  addition,  the  petitioner 
propo.ses  to  limit  the  nxiuiriHl  mapjiing 
of  mine  workings  above  and  below  to 
those  pre.sent  within  100  feet  of  the 
vein(s)  being  mined  unless  the  veins  are 
interconne(;ted  to  other  veins  beyond 
the  100  feet  limit  through  ro(;k  tunnels. 
I’he  petitioner  states  that; 

1.  Due  to  the  stee])  ])itch  encountcired 
in  mining  anthracite  coal  veins, 
contours  provide  no  useful  information 
and  their  jn’e.sen(;e  would  make  portions 
of  the  map  illegible. 

2.  The  use  of  (;ro.ss-.sections  in  lieu  of 
(;ontour  lines  has  hi!en  pra(;fi(;ed  since 
the  late  1800’.s  and  ])rovid(!.s  (;riti(;al 
information  about  .s])a(;ing  between 
veins  and  proximity  to  other  mine 
workings,  which  fluctuate  (;on.sideral)lv. 

3.  'file  vast  majority  of  current 
underground  anthra(;ite  mining  involves 
eitluir  se(;ond  mining  of  remnant  pillars 
from  ])revious  mining  or  the  mining  of 
veins  of  lower  (juality  in  jiroximily  to 
inaccessible  and  frecpuintly  floodcid 
abandoned  mine  workings  that  mav  or 
may  not  be  mapjied. 

4.  All  mapiiing  for  mines  above  and 
below  is  re.searched  by  the  jietitioner's 
contract  engineer  for  the  presence  of 


inter(;onnecting  rock  tunnels  h(!tween 
viiins  in  relation  to  the  mine,  and  a 
hazard  analysis  is  done  wlu!n  mai)ping 
indi(;ates  the  ])r(!,sen(;e  of  known  or 
pot(!ntially  flooded  workings. 

5.  When  no  rock  tunnel  conne(;tion.s 
au!  found,  mine  workings  that  (ixist 
h(!yond  100  feet  from  our  iniiU!,  are 
r(!(;ogniz(!d  as  pre.sent ing  no  hazard  to 
the  mine  diu!  to  the  i)it(;h  of  the  viiin 
and  ro(;k  .se|)aration. 

0.  Additionally,  tlu!  mine  workings 
above  and  below  are  usually  ina{;tive 
and  abandoned  and.  therefore,  arc!  not 
usually  subjec;!  to  changes  during  the 
life  of  the  mine. 

7.  Where  eviden(;e  indicates  prior 
mining  was  (;ondu(;t(!d  on  a  vein  above 
or  below  and  researe.h  exhausts  the 
availability  of  mine  mapping,  the  vein 
will  be  (;on.sider(!d  mined  and  flooded 
and  appropriate  pre(;autions  will  be 
taken  through  ^  75.388.  which  addre.sses 
drilling  boreholes  in  advance  of  mining, 
where  possible. 

8.  Where  potential  hazards  exi.st  and 
in-mine  chilling  (;a])al)iliti(!s  limit 
penetration,  surfa(;e  boreholes  may  be 
uscul  to  interce])t  thi!  workings  and  the 
results  analyzed  ])rior  to  beginning 
mining  in  the  aflectcid  arcia. 

The  pelilioiU!r  as.serts  that  the 
|)ropos(!d  alternatiye  method  will 
provide!  no  l(!s.s  than  tlu!  same  imxisnre 
of  prole(;tion  afforded  the  miners  under 
th(!  existing  standard. 

Docket  Nninl)er:  M-2()13-()()3-C. 

Petitioner:  Wheels  fioal  (Company,  59 
Main  Street.  Tremont,  Pennsvlvania 
1 7981 . 

Mine:  No.  5  Vein  Mine.  MSIIA  l.D. 

No.  3()-()8(i79,  lo(;at(!d  in  S(;hnylkill 
County,  Penn.sylvania. 

Regulation  Affected:  30  CFR  75.1202- 
1(a)  (3'emporary  notations,  revisions  and 
re(jnir(!ment.s). 

Modification  Heejnest:  The  petitioner 
r(!(]uests  a  modification  of  the  existing 
standard  to  permit  the  interval  of  survey 
to  be  established  on  an  annual  basis 
from  the  initial  survey  in  licni  of  everv 
0  months  as  re(iuir(!d.  1'he  iielitioner 
pro])oses  to  c;ontinne  to  update  the  iniiK! 
map  by  hand  notations  on  a  daily  basis 
and  condiu;!  .suh.s(!(|n(!nt  suryeys  |)rior  to 
(;onnn(!n(;ing  retreat  mining,  and 
wheneyer  either  a  drilling  jirogram 
und(!r  S  75.388  or  ])lan  for  mining  into 
inac(;e.ssible  areas  under  75.389  is 
rcHiuired.  'I'he  petitioner  states  that; 

1.  Tlu!  low  j)roduction  and  slow  rate 
of  advanc.e  in  anlhra(;it(!  mining  make 
suryeying  on  (i-month  interyals 
impracti(;al.  In  most  (;ases;mnual 
deyelopmenl  is  InHiuenlly  limited  to 
less  than  500  feet  of  gangway  adyaiK;e 
with  a.s.so(;iated  up-pitch  develojiment. 


2.  'I’he  vast  majority  of  small 
anthracite!  mines  are  non-mechanized 
and  use  hand-loading  mining  methods. 

3.  Development  above  the  a(;tiv(! 
gangway  is  designed  to  mine  into  th(! 
lev(!l  above  at  designated  intervals 
ther(!hy  maintaining  snffi(;ienl  control 
h(!tween  both  .snrv(!yed  gangways. 

4.  Tlu!  available  (!ngine(!ring/snrvevor 
r(!.sonr(;e.s  are  limited  in  the  anthra(;il(! 
(;oal  fields  and  survewing  on  an  animal 
basis  is  difficult  to  a(;hieve  with  four 
individual  contra(;tor.s  curr(!ntlv 
available. 

'Fhe  p(!titioner  asserts  that  the 
propo.sed  alternative  method  will 
provide  no  less  than  the  same  measure 
of  ])rotection  afforded  the  miners  und(!r 
the  existing  standard. 

Docket  lihnnher:  M-2013-004-(;. 

Petitioner:  Wheels  Coal  (iompany,  5t) 
Main  Street,  'rremont,  Penn.sylvania 
17981. 

Mine:  No.  5  Vein  Mine.  MSllA  l.D. 

No.  30-08079,  located  in  S(;luiylkill 
County,  Penn.sylvania. 

Regulation  Affected:  30  (iPR  75.1400 
(Hoisting  (!quii)ment:  general). 

Modification  Reciuest:  3'he  jietitioner 
r(!(ju(!.st.s  a  modifi(;ation  of  the  (!xisting 
standard  for  cages,  ])latform.s,  or  other 
devices  u.sed  to  transport  ])i!r.son.s  in 
shafts  or  .slop(!.s  in  underground  (;oal 
mines.  'I’he  petitioner  seeks  to  ])ermit 
the  n.se  of  a  slojie  {;onveyan(;e  (gunboat) 
to  transjiort  |)(!r.son.s  without  .saletv 
cat(;he,s  or  other  no  le.ss  effe(;tiv(!  d(!vi(;e.s 
hut  instead  nsi!  an  iiu;reas(!d  rope 
strength/safety  factor  and  secondarv 
safety  rojie  (;onne(;tion  in  pla(;e  of  siK;h 
devices.  'I’he  petitioner  staters  that; 

1.  No  such  safety  (;at(;h  or  device  is 
available  for  steeply  ])it(;hing  and 
undulating  slopes  with  numerous 
(;urve.s  and  knuckles  present  in  the  main 
haulage  slopes  of  anthracite  mines. 

2.  A  fnn(;tional  .safety  catch  capable  of 
working  in  slopes  with  knuckles  and 
curves  is  not  commerciallv  available.  If 
a  makeshift  devi(;e  is  installed  it  would 
activate!  on  knuckles  or  curves  when  no 
emergency  existed,  causing  a  tnmhling 
eff(!(;t  on  the  conveyan(;(!  which  would 
incr(!a.se  rather  than  di!(;rea.se  the  hazard 
to  miners. 

3.  A  safer  alt{!rnative  is  to  opcirate  the 
man  (;age  or  stciel  gunboat  with 
.s(!(;ondarv  .satety  (;onne(;tion.s  .s(!(;urely 
la.stemKl  around  the  gunboat  and  to  the 
hoi.sting  rope  above!  the  imiin  ce)nne!e;ting 
elevie;e!  anel  use  heiisting  ropes  having  a 
iae;le)r  eif  seifety  greater  than  the! 

Ame!ric;m  .Stanelcirels  S])e!e;ifie;atie)ns  feir 
the  Use  eif  Wire  Re)|)e  in  Minexs. 

’I’he  petitiemer  a.sserts  that  the 
])re)|)e).seel  alternative  metheiel  will 
preiviele  no  l(!.ss  than  the  .same  me!a.sure! 
of  pre)tt!e;tie)n  affeirdeel  the  minens  unele!!’ 
the  eexisting  .stanelarel. 
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Dockut  Xhmihm-:  M-2()13-()()3-M. 

P(‘tiiioner:  Badger  Mining 
('orporation.  NZHlf)  County  Higliwav  F, 
Taylor.  Wi.sconsin 

A//;u.‘:  Tavlor  Plant.  M.SUA  1. 1).  No. 
47-()2.'j.''i.5.  i’.O.  Box  Kit).  Tavlor. 
Wi.sconsin  .')4(j.5t).  located  in  [ack.son 
(bounty.  Wisconsin. 

lif^guldtion  Alfdctad:  30  CFR  .'50.1 3020 
(Use  ol Coinpre.ssed  air). 

Modification  I{(;(]ucst:  The  |)etitioner 
r(!(jne.sts  a  inodirication  ot  tlu;  existing 
standard  to  permit  an  alternative 
method  lor  impleimmting  a  clothes 
cleaning  process  that  uses  regulated 
com))re.sse(l  air  for  cleaning  miners' 
dust-laden  clothing.  The  petitioner 
.states  that: 

1.  Only  miners  trained  in  the 
operation  of  the  clothes  cleaning  booth 
will  1m!  permitted  to  u.se  the  booth  to 
clean  their  clothes. 

2.  The  petitioner  will  incorporate;  the 
National  Institute  for  Occupational 
.Safety  and  Health  (NIOSH)  Clothes 
Cleaning  Proce.ss  and  Manufacturer's 
Instruction  Manuals  into  their  MSHA 
Part  4(5  Training  Plan  and  train  affect (;d 
miners  in  the;  process. 

3.  Miners  entering  the  booth  will 
(;xamine  valv(;.s  and  nozzles  for  damage 
or  malfunction  and  will  close  the  door 
fully  before  opening  tlu;  air  valve.  Any 
defects  will  he  repaired  prior  to  tin; 
booth  being  n.sed. 

4.  Miners  entering  the  booth  will  w(;ar 
(;ye  protection,  ear  plugs  or  muffs  for 
hearing  ])rotection.  and  half-mask  fit- 
tested  r(;.spiralor  (disposable  or  reu.sahle) 
that  meets  or  exceeds  the  minimum 
r(;(purement.s  of  a  Ntt.'i  filt(;r  for 
respiratory  protection.  A  sign  will  he 
cons])icuonsly  posted  requiring  the  use 
of  p(;rsonal  j)rotective  equipment  when 
entering  the  booth. 

.I.  Airilow  through  the  booth  will  hi; 
sufficient  to  maintain  negative  pressure 
during  use  of  the  cleaning  system  to 
])revent  contamination  of  the 
environment  outside  the  booth.  Airflow 
will  he  in  a  downward  direction  to 
move  contaminants  away  from  the 
miner's  breathing  zone. 

().  Air  pressure  through  the  sprav 
manifold  will  he  limited  to  30  i)onnds 
p(;r  sipiari;  inch  or  less.  A  lock  box  with 
a  single  .secondary  crusher  key 
controlled  by  thi;  supervisor  will  he 
used  to  jnevent  regulator  tampering. 

7.  Tin;  air  spray  manifold  will  consi.st 
of  a  1  V2  inch,  .siiuare  tube  with  'A-inch 
wall  thickness  capped  at  the  ha.se  and 
actuated  by  an  electrically  controlled 
valve  at  the  top. 

8.  Air  spray  manifold  will  contain  27 
nozzles  at  30  pounds  ])(;r  sipiare  inc:h 
gauge. 


t).  The  uppermost  s])ray  of  the  s])ray 
manifold  will  he  located  not  mori;  than 
.K)  inches  from  the  floor. 

10.  .Side  defl(;clors  will  he  u.s(;d  to 
eliminate  the  possibility  of  incidental 
contact  with  the  air  nozzles  during  the 
clothes  cleaning  i)roc(;ss. 

11.  The  ])etitioner  will  conduct 
p(;riodic  maintenance  checks  of  Ihi; 
booth  according  to  the 
recommendations  contained  in  the 
NIO.SH  (’.lothes  (ileaning  Process 
Instruction  Manual. 

12.  The  air  r(;ceiver  tank  sup])lying  air 
to  the  manifold  system  will  he  of 
sufficient  volume  to  permit  no  le.ss  than 
20  seconds  of  continuous  clothes 
cleaning  time. 

13.  An  approjjriate  hazard  warning 
sign  will  he  i)osted  on  the  booth  to  state, 
at  a  minimum.  “Compressed  Air"  and 
"Res])irahl(;  .Silica  Dust". 

14.  Minimum  performance  criteria  for 
the  local  exhaust  ventilation  sy.stem 
servicing  the  booth  will  hi;  maintained 
at  all  times.  Provisions  will  he 
e.stahlished  by  the  Petitioner  to  remove 
the  booth  from  service  if  the  volumetric 
airflow  falls  below  HI)  ))ercent  of  original 
design  capacity  and/or  booth  negative 
])re.ssnre  falls  below  0.1  water  gauge. 

1.').  A  ])res.sure  relief  valve  design  for 
the  hootli's  minimum  240-gallon  air 
reservoir  will  he  installed. 

10.  The  air  iidet  filter  located  on  to]) 
of  the  booth  will  have  a  filler  system 
that  is  rated  to  remove  particles  less 
than  10  microns  in  size. 

The  petitioner  further  stales  that: 

1.  The  alternative  method  provides  a 
direct  reduction  of  miners'  ex])osure  to 
respirable  crystalline  dust,  thus 
reducing  their  health  risks  while 
providing  no  le.ss  than  the  .same  degree 
of  safety  provided  by  the  existing 
standard. 

2.  The  alternative  method  has  been 
jointly  developed  and  successfully 
tested  by  the  NIO.SH. 

Dated:  l''el)riiarv  12.  2013. 

(leorgt;  F.  'l'rii;l»si:li, 

Diractor.  Office  of  Sldiutanls,  li(\(iiil(ilions  and 
\  '(iridnees. 

H'K  Hoc.  2lli:i-0:t,')«:i  I'ileil  2-14-13;  K:4,S  anil 
BILLING  CODE  4510-43-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Notification  of  a  Public  Meeting  on  the 
Use  of  Cost  Comparisons  in  Federal 
Procurement 

AGENCY:  Office  of  Management  and 
Budget.  Executive  Office  of  the 
President. 


ACTION:  Notice  of  a  public  meeting  and 
reipiest  for  comments. 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy  (OFPP)  in  the  Office 
of  Management  and  Budget  (OMB)  seeks 
iiqnit  from  the  public  on  the  practice  of 
comparing  the  relative  co.st  of 
jierformance  hv  Federal  employees 
versus  contract  jierformance  in  order  to 
identify  the  most  cost-effective  source. 
OFPP  intends  to  consider  feedhiick 
riiceived  in  response  to  this  notice  as  it 
evaluiites  existing  jtolicies  iiddressing 
cost  comparisons  and  considers  new 
ones  to  helj)  agencies  save  money  and 
drive  better  results.  Feedback  will  also 
he  considered  in  connection  with  the 
development  of  guidance  required  by 
section  IHf).'!  of  the  National  Defense 
Authorization  Act  (NDAA)  for  Fiscal 
Year  (FY)  2013.  Public  Law  112-230. 
.Section  lO.'i.'i  re(|uires  OMB  to  publish 
guidance  addressing  the  conversion  of  a 
function  being  performed  by  a  small 
business  coiu:ern  to  performance  hv  a 
Federal  employee. 

Interested  parties  m.iy  offer  oral  and/ 
or  written  comments  at  a  imhlic  meeting 
to  he  held  on  March  .'5.  2013.  Piirties  <ire 
also  encouniged  to  provide  all  written 
comments  directly  to 
WWW'. rcon  lot  ions. <’ov. 

DATES:  A  ])uhlic  meeting  will  he 
conducted  on  Tuesday  Miirch  .'5.  2013  at 
2  ]).m.  eiistern  time  and  is  ex])ected  to 
conclude  not  hiter  than  .I  p.m.  eastern 
time. 

Pioccduics  for  the  nuhlic  incctino: 

The  ])uhlic  is  tiskeil  to  pre-register  hv 
Friday  March  1. 2013.  due  to  security 
limitittions.  To  ])ri;-regi.ster,  ])lea.se  .send 
an  email  to  Ms.  Aisha  Hiis.in  of  OFPP  at 
ohasan@omb.cop.dov.  Regi.stration 
check-in  will  begin  at  1  p.m.  eastern 
time  and  the  meeting  will  start  at  2  p.m. 
eastern  time. 

()r(d  Public  (lonnncnts:  Parties 
wishing  to  make  formal  oral 
presentations  at  the  public  meeting 
must  contact  Ms.  Ai.sha  flasan  by 
electronic  niiiil  at  ahasan@oinb.cop.dov 
no  later  than  Friday  March  1.  2013,  to 
he  ])laced  on  the  ])uhlic  siieaker  list. 
Time  allocations  for  oral  presentations 
will  he  limited  to  five  minntes.  All 
formal  oral  public  comments  should 
iilso  he  followed-u])  in  writing  and 
submitted  to  www.rcduhitions.dov. 

When  submitting  your  comments, 
reference  “Public  (lomments  on  the  U.se 
of  C.ost  Oomi)arisons."  Note:  Reipiests 
made  <ift(;r  the  de;idline  for  formal  oral 
pre.sentiitions  will  he  ])ermitted  as  time 
])ermits  <md  a.ssigned  ha.sed  on  the  order 
the  ri;(]ue.sts  are  received. 

Written  (lonnncnts/Statcincnts:  In  lieu 
of,  or  in  addition  to,  participating  in  the 
public  meeting,  interested  ))arties  may 
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.sul)niit  written  coniinents  to 
\v\\'\v.re^iiI(itions.<’()vhy  A])ril  l.'i.  2013. 
When  snhinitting  your  comments, 
r(!ferenc:(!  “Pnl)li(:  (iomments  on  the  Use 
of  (lost  domparisons.”  I’arties  wishing 
to  share  written  stateimmts  at  the  puhlic 
meeting  mnsl  snljinit  sncli  statements  to 
Ms.  I  lasan  at  (ih(is(in@()iuh.(!()i).<’ov  hv 
March  1. 2013. 

ADDRESSES:  The  pnl)lic;  meeting  will  h(! 
held  at  the  (Jeneral  Services 
Administration  Auditorium  located  at 
1800  F  Street  N\V.,  Wa.shington.  1X1. 
20405. 

Mauling  Accommodations:  The  jiuhlic 
meeting  is  ])hysically  ai:ces.sihle  to 
p(!0])le  with  disabilities.  Recpiest  for 
sign  language  inter|)retation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
bague  at  dcl)or(di.Iagiie@gsa.go\’  or  202- 
094-8149  by  February  25.  2013. 

The  TTY  numher  for  fnrth(!r 
information  is;  1-800-877-8339.  When 
the  operator  answers  the  call,  let  them 
know  the  agency  is  the  (General  Services 
Administration;  the  point-of-contact  is 
IXihorah  Lague  at  202-094-8149. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
clarification  of  the  subject  matter 
related  to  the  memorandnm:  Mr. 

Mathew  Blum,  OFBP.  (202)  39.5^953  or 
mhhnn@omh.eoi).gov  or  Mr.  jim  Wade. 
OFBB,  (202)  39.5-2181  or 
jwa  dehorn  h .  eo  p.go  \ 

For  public  meeting  information  and 
submission  of  comment:  Ms.  Aisha 
lla.san,  OFI’B,  (202)  39.5-0811  or 
abasan@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  From  the 
start  of  the  Administration,  it  has  been 
a  priority  to  make  snn;  agencies  ap])ly 
fiscally  re.s])onsihle  acepusition  practices 
that  cut  contracting  costs  and  better 
protect  taxpavers  from  cost  ox’erruns 
and  ]K)or  ])erformance.  In  response, 
agencies  have  been  taking  steps  to  buy 
less  and  buy  smarter.  These  ste]).s 
include  cutting  imneces.sarv  contract 
sjjending  and  launching  new  efforts  to 
pool  the  government’s  buying  jjower. 
These  efforts  are  jiaying  off.  FY  2012’.s 
total  .s])ending  on  contracts  was  .S35 
billion  less  than  the  amount  spent  in  FY 
2()()t),  marking  the  largest  three-year 
decline  in  Fechnal  contract  spending  on 
record.  (For  additional  information  on 
the  Federal  gov(!rnment-wide 
contracting  achievemumts,  go  to  http:// 
WWW  .wbiteboase  .gov/blog/ 20t  2  / 1 2/06/ 
bistoric-savings-contracting-and-f)lans- 
more.) 

To  build  on  these  efforts.  OFPP  has 
kicked  off  an  initiative  to  consider  how 
agencies  may  achieve  further  savings 
and  drive  even  better  results  through  the 
use  of  cost  comparisons  in  apj)ro])riate 
circumstances.  Cost  comparison  is  the 
term  icsed  to  de.scribe  the  practice  of 


com])aring  the  cost  of  a  private  .sector 
contractor  performing  a  defimul  task,  or 
set  of  tasks,  to  the  cost  of  having  Federal 
employe(!.s  perform  the  .same!  task(s) 
where  the  work  is  snitahle  for 
l)erformance  by  either  s(!ctor.  This  tool 
offers  a  niimher  of  benefits.  A  cost 
com])ari.son  can  help  tin;  agmicv 
validate  whether  the  current  sector 
performing  the  work  is  the  more  cost- 
effective  source.  Where  this  is  not  the 
case.  th(!  cost  com])ari.son  may  be  used 
to  (Miconrage  the  sector  curnmtly 
p(;rforming  the  work  to  adopt  more 
efficient  practices.  Where  the  difference 
in  i;o.st  between  tin;  puhlic  and  private 
sectors  for  performance  of  the  same  task 
is  significant,  the  comparison  may 
.sn])j)ort  conversion  of  work  from  om; 
sector  to  the  other,  in  accordance  with 
law,  including  any  limitations  imjjosed 
thereon. 

OFPP  .seeks  puhlic  comment  on  how 
agencies  can  best  incorporate  cost 
comj)ari.sons  into  their  management 
l)ractic(!.s  and  especially  weh:omes 
public  comment  on  the  following 

thnu;  issues:  (1)  When  cost 
comparisons  are  likely  to  he  beneficial. 
(2)  what  princi])le.s  should  guide  the 
conduct  of  a  cost  com])arison,  and  (3) 
what  s])(;cial  considerations  should  he 
invoh'iul  when  work  is  c:nrrently  being 
performed  by  a  small  business 
contractor.  Additional  ex]danation  and 
discu.ssion  (|nestion.s  an;  .set  forth  below. 

A.  Suitability 

bike  most  manageiiKMit  |)ractic(;.s.  cost 
com])arisons  an;  not  a  “one-sizci-fits-all" 
tool.  A  number  of  factors  need  to  he 
considered  to  identify  when  a  cost 
com])ari,son  may  Ih;  appropriate  and, 
when  a])proi)riate,  where  the  agenev  is 
likely  to  derive  benefit  from  using  a  cost 
comi)ari.son.  Forexam])le.  a  cost 
com])ari.son  would  not  he  a])propriate  if 
an  agency  decides  that  a  j)articular 
reejuirement  is  no  longer  needeil,  or  no 
longt!!'  affordahh;.  no  matter  who 
])erform.s  the  work.  A  cost  com])ari.son 
would  also  not  he  a])propriate  if  t)nly 
one  .sector  is  suitable  for  j)erforming  a 
given  r(!(|nirement.  For  example, 
p(;rformance  of  work  by  the  ])rivate 
sector  would  not  he  snitahle  if  the  work 
to  hi!  performed  involves  (i)  an 
inher(!ntly  governnu!ntal  function,  (ii)  a 
critical  function  to  the  extent  that 
human  capital  and/or  risk  analysis 
shows  that  thiire  is  not  a  snfficiiint 
numher  of  Federal  i!m|)lovees 
performing,  or  managing,  the  function 
so  that  the  agency  can  maintain  control 
of  its  mission  and  operations,  or  (iii)  an 
imanthorized  jjersonal  service.  Thesi! 
limitations  are  ex])lained  in  OFPP 
Policy  better  11-1,  Performance  of 
Inberentlv  (lovernmentrd  and  Critical 


Functions,  available  at  bttp://www. 
wbitebonsc.gov/omb/prociirement_ 
index  work  performance/,  and  OMB 
Memorandum  M-()9-2(i,  Managing  the 
Multi-Sector  Workforce,  available  at 
http:// WWW.  wbitebonse, gov/sites/ 
defaidt/  fi  les/ om  h/ assets/ 
memoranda  Jy2U()9/m-0i)-2ti. pdf. 

At  the  same  time,  as  ex])lained  in 
Policy  better  11-01  and  Memorandum 
M-()9-2(>.  there  are  many  reijniremenls 
that  may  hi!  suitable  for  performance  hv 
either  the  ])uhlic  or  |)rivate  .sector,  such 
as  positions  within  critical  functions 
where  the  agency  has  determined  it  has 
the  internal  ca])acity  to  maintain  control 
over  its  operations  and  work  that  is  not 
iidiereutly  governmental,  closely 
associated  to  an  inherently 
governmental  function,  or  critical. 

1.  In  situations  where  either  sector 
may  be  suitable  to  jierform  the  work, 
what  factors  should  an  agency  take  into 
account  to  determine  if  a  co.st 
comparison  is  likelv  to  be  hiiiieficial? 

2.  What  considerations  would  be 
helpful  in  jirioritizing  which  functions 
are  studied  first? 

B.  Procedures 

When  an  agency  determines  that  a 
co.st  com])ari.son  mav  he  beneficial,  it 
must  havi!  princijiles  and  procedures  to 
suj)])ort  the  couduct  of  a  co.st 
comparison. 

(iniding  principles.  OMB 
Memorandum  M-()9-2()  provides  two 
overarching  princi|)les  for  a  cost 
analysis,  namely,  it  must  (a)  provide 
“like  comparisons"  of  costs  that  are  of 
a  sufficient  magnitude  to  influence  the 
final  decision  on  the  most  co.st  effective 
.source  of  supjiort  for  the  organization 
and  (h)  address  the  full  co.sts  of 
government  and  private  .sector 
performance. 

1.  What  additional  guiding  jirinciples 
and/or  clarification  of  the  above 
])rinciples  would  he  helpful? 

2.  What  guidance  inigni  he  provided 
regarding  tracking  of  results  to  ensure 
ex])i!cted  benefits  identified  in  the  co.st 
com])ari.son  have  been  realiziul? 

(lost  principles.  For  many  years, 
costing  princij)les  to  facilitate  the 
comi)arison  of  costs  between  the  public 
and  private  sectors  have  been  jirovided 
in  Appendix  of  OMB  (arcnlar  A-7(), 
available  at  bttj)://www.  wbiteboase.gov/ 
sites/ defa  alt /files/  omb/assets/ omh/ 
circnlars/a07(i/a  7(i_incl_tecb_ 
correction.pdf.  These  factors  weri! 
developed  to  support  the  use  of  public- 
private  comjietitiou  but  also  can  he  nsiul 
to  com|)are  the  relative  cost  of  each 
.sector's  performance  without 
condnetiug  a  conijjetitiou. 

3.  What  changes  aiid/or  clarifications 
might  he  considered  to  improve  the 
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eHectiveiiess  oi  these  ])rin(;ij)l(!s  in  the 
conduct  of  a  co.st  compari.son? 

4.  In  2010,  tlie  Departincait  of  Defense; 
(;stal)lished  l)nsiness  rules  for  use  in 
(;stiinating  and  comparing  the  full  costs 
of  military  and  civilian  manpower  and 
contract  snpi)ort.  S(;e  Directive-Type 
Memorandum  (DTM)  0‘)-007. 
"fislimating  and  (Comparing  the  Full 
(losts  of  (avilian  and  Military 
Manpower  and  (Contract  .Support.” 
available;  at  http-J/www.dtiv.mil/whs/ 
divm.l  ivns/ conns/ })dl/DTM-()9-()()7. pdf. 
What,  if  any.  ])rine:i])le;s  might  be; 
e:e)nsiele;re;el  leer  aeleeptieen  gewernment- 
wiele? 

('.  Small  Kusineess  (',onsid(;ralions 

.Se;e;tie)n  lO.'i.'l  of  the;  NDAA  fe)r  FY 
2018  re;eiinre;s  OMIl  te)  publish 
pre)e;e;elure;.s  anel  me;the)ele)le)gies  te)  be 
nseel  by  Feele;ral  age;ne;ie;.s  with  re;spe:e:t  to 
ele;e:isie)ns  te)  e:e)nve;rt  a  fune:tie)n  being 
pe;rfe)rme;el  by  a  small  hiisineess  e;e)ne:e;rn 
te)  |)e;rfe)rmane:e;  by  a  l'’eele;ral  em|)le)ye;e;. 
inedueling  pre)e:e;ehne;.s  imel 
me;the)ele)le)gie;s  fe)r  eletennining  whie;h 
e;e)ntrae:t.s  will  be;  stuelie;el  fe)r  |)e)te;ntial 
e:e)nve;r.sie)n. 

.Se;e:tie)n  .')-8  e)f  Fe)lie:y  be;tle;r  11-01 
ine:hiele;s  manage;me;nt  ginelane;e;  in 
e:e)nne;e;tie)n  with  small  l)usine;.ss 
e:e)ntrae:ting.  ,Spe;e:ifie:allv.  se;e:tie)n  .')-8: 

•  lnstriie:ls  <ige;ne;ie;s  te)  ])lae;e;  ii  le)we;r 
l)rie)rity  e)n  re;vie;wing  we)rk  ])e;rfe)rme;el 
l)y  small  l)usine;sse;s  where;  the;  weerk  is 
ne)t  inhe;re;ntlv  ge)ve;rnme;ntal  anel  whe;re; 
e;e)ntinue;el  e:e)ntrae;te)r  pe;rfe)rmane;e;  ele)e;s 
ne)t  put  the;  <ige;ne;v  at  risk  e)f  leesing 
e;e)ntre)l  eef  its  missieen  eer  eeperatieens, 
e;.spee;ially  if  the;  age;ne;v  has  met  re;e:e;ntly 
met.  eer  e:urre;ntly  is  having  eliffieadtv 
me;e;ting.  its  small  business  geeals; 

•  ene:onrage;s  agenedes  to  involve;  their 
small  l)usine;ss  aelvoe:ale;.s  if  eaensielering 
the;  inse)ure:ing  of  weak  e:urre;ntly  being 
performeel  by  small  l)n.sine;sse;s:  anel 

•  instriuds  agene:ie;s  that  make  a 
management  ele;e:isie)n  tee  in.soure:e;  weerk 
that  is  eairreaitly  he;ing  perfeermeel  hv 
l)e)th  small  anel  large  businee.sses.  tee 
a|)|)ly  the;  ‘‘rule  eef  twee”  te)  the  weerk  that 
will  eaentiniie;  tee  he;  pe;rfe)rme;el  bv 
e:e)ntrae:te)rs  (the;  rule;  of  twee  calls  leer  a 
e:e)nlrae;t  to  he;  .se;t  asiele;  fe)r  small 
l)u.sine;sse;.s  when  at  le;a.st  twee  .small 
husine;.sses  earn  eh)  the;  weerk  feer  a  fair 
marke;t  priea;). 

1.  What  aelelitieenal  facteers  might  he; 
e;e)nsielere;el.  if  any.  in  aelelitieen  tee  thee.se; 
ielentifie;el  in  Fe)lie:y  be;tter  11-01,  te) 
ele;te;rmine;  whe;re;  it  mav  he;  ap])re)priate; 
te)  inse)nrea;  we)rk  that  is  e)the;rwise 
suitable  fe)r  pe;rfe)rmane:e;  by  a  small 
l)iisine;.ss  e:e)ntrae:te)r? 

2.  ,Se;e:tie)n  10.^).')  akse)  re;eiiiire;s  OMITs 
guielanea;  te)  aelelre;s.s  |)re)ea;elure;.s  anel 
me;the)ele)le)gie;s  leer  e;stimating  anel 
e;e)m|)aring  ea).sts.  If  a  situation  arises 


whe;re;  it  is  ii])])re)i)riate;  te)  e:e)nsiele;r  ii 
e:e)st-ha.se;el  inse)ure:ing  e)f  weak  e  nrre;ntly 
l)e;ing  pe;rie)rme;el  by  a  sniiill  l)n,sine;.ss.  te) 
what  e;xte;nt.  if  any,  .she)idel  e:e).sling 
l)re)e:e;elure;.s  anel  me;the)ele)le)gie;s  eliffe;r 
fre)m  the)se;  nseel  te)  e;valnate;  the;  e:e).st 
e;ffe;e:tive;ne;s.s  e)f  e)lhe;r  than  small 
l)nsine;.s.se;.s? 

|e).se;|)l)  (1.  |e)reliiii, 

Admiiiislnildr  for  Podond  Prociircnuml 
Policy. 

|I  K  Dim;,  i'dl l'ili!(l  :mi| 

BILLING  CODE  P 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (13-014)] 

Notice  of  Information  Collection 

agency:  Natie)nal  Aereenautieis  anel 
.Spae:e  Aehnini.stiatie)n  (NASA). 

ACTION:  Ne)tie:e;  e)f  infe)rmatie)n  e:e)lle;e:tie)n. 

SUMMARY:  The;  Natieinal  Ae;re)nantie:s  anel 
,S])ae:e  Aelministnitie)!),  in  its  e;e)ntinuing 
e;ffe)rt  te)  re;ehie:e;  pa])e;rwe)rk  anel 
re;spe)nele;nt  hurele;n,  invites  the;  geaienil 
piihlie:  anel  e)the;r  Fe;ele;ral  age;ne;ie;s  te) 
take;  this  e)|)])e)rlunity  te)  e:e)mme;nt  on 
pre)pe)se;el  anel/e)r  e:e)ntimiing  infe)rmatie)n 
e:e)lle;e:tie)ns.  as  re;einire;el  by  the; 

Faperweerk  Re;elue:tie)n  Ae:l  e)f  100.')  (Pub. 
L.  104-18,44  IJ.S.C.  8.')00(e:)(2)(A)). 
DATES:  All  e:omme;nt.s  she)nlel  he; 
siil)mitte;il  within  80  e:ale;nelar  elavs  from 
the;  ehite;  e)f  this  pul)lie;atie)n. 

ADDRESSES:  lntere;.ste;el  ])i;rse)n.s  are; 
inviteel  te)  submit  written  e:e)mme;nts  e)n 
the;  ])re)|)e)seel  infe)rmatie)n  ce)lle;e:tie)n  te) 
the;  ()ifie:e;  e)f  lnfe)rmatie)n  anel  Ke;gulate)rv 
Affairs,  ()(fie;e  e)f  Management  anel 
Buelge;t.  725  17th  Stre;e;t  NW., 
Washingte)]),  DC  20.')08,  Atte;ntie)n:  Desk 
()ffie:e;r  leer  the;  ()ffie:e  e)f  NASA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Re;ejne;.st.s  fe)r  aelelitieenal  lnfe)rmalie)n  e)r 
e;e)])ie.s  e)f  the  infe)rmatie)n  e:e)lle;e;tie)n 
instrume;nt(s)  anel  in.striictieens  she)ulel 
he;  eliree;te;el  te)  Ms.  Frane:e;s  Te;e;l,  NASA 
Cle;iirane;e;  Offie:e;r,  NA.SA  He;aele]uarte;r.s, 
800  E  Stre;e;t  SW.,  )F000.  Washingte)!). 

DC  20.')4(),  Fr(inccs.(LTc(;l@n(is(i.<>ov. 
SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

In  ae:e;e)rel<me:e;  with  Fxeeaitive;  ()rele;r 
Dl.lOO  establishing  the;  White  lleense; 
Ce)iine:il  e)n  Weemen  iinel  Cirls,  the; 
We)me;n@NASA  Rreegram  Wiis  e:re;ate;el  te) 
j)re)viele;  me;nte)ring  e)j)])e)rtnnitie;s  in 
.se:ie;ne:e;,  te;e;hne)le)gy,  engineering,  ;mel 
math  (STEM)  eli.sedplines  fe)r  lemale; 
stuelents.  Te)  sii])])))!!  the;  White;  lleense; 
Educate  to  Innovate  e:ampaign,  the; 
We)men@NASA  Preegram  was  expaneleel 


te)  e)ffe;r  an  eepiiviilent  pre)gram  fe)r  ye)nng 
male;.s  e:alle;el  NASA  Buileling 
Outstaneling  Ye)img  ,Se:ie;ntists  (BOYS). 
Be)th  j)re)grams  are;  ele;signe;el  te)  e;ngage; 
miele;rre;pre;se;nte;el  rising  .Ith-flth  graele; 
stuelents  in  <i  e)ne;-e)n-one;  virtuiil 
me;nte)ring  e;xpe;rie;ne:e;.  nnele;r  ])iire;ntal/ 
aehilt  snpe;rvision.  e)ne;  heenr  per  we;e;k 
leer  ii  five;-we;e;k  pe;rie)el.  Partie:i])imts  will 
he;  se;le;e:te;el  fre)m  ii  elive;rse;  se;t  e)f 
ge;e)graphie:al  le)e;ations  ae;re)ss  the;  USA. 

'Phis  e:le;anme:e;  re;eiue;st  ])e;rtains  te)  the; 
e:e)lle;e:tie)n  e)f  infe)rmatie)n  asse)e:iate;el 
with  the;  aelministnitie)!)  of  eleelronie: 
iipplieaition  forms,  piirental  exmsent 
fornis.  .met  jne;  anel  peisl  piireint/stnelent 
surveys.  Surve;ys  are  elesigneel  to  gauge 
partiedpant  interest  in  STEM  siihjends 
beifbre  anel  after  the  virtual  meintoring 
iixperieneie,  !))easure  the  preigrau) 
imjiaed.  ae;e:e;ss  the;  e;ffe;c;tive;!)t;ss  e)f  the; 
virtual  menteuing  ajiinoiied)  anel  ielentily 
e)])pe)rtu!)ities  feir  i!))prove;!))e!!t. 

II.  Method  of  (aillection 

Ele;e:tre)nie;. 

III.  Data 

I'itle:  NASA  Cirls  iinel  Beiys  Virtual 
Menteiring  Progriim. 

OMB  \’iunl)er:  2700-XXXX. 

TV/ie;  of  review:  Ne;w  hilbrniatiem 
Ce)lle;e:tie)n. 

Affected  Piddic:  Inelivieluals  eir 
heuiseheilels. 

Estinuded  Number  of  Bes})ondents: 
4.800. 

Estinuded  Time  Per  Response: 
Variable;. 

Estimated  Toted  Annual  Burden 
Hours:  2.000. 

Estinuded  Toted  Annued  Host: 

SI  70.000. 

IV.  Request  for  (Comments 

(amimeaits  are;  inviteel  on:  (1)  Whether 
the  j)ro])ose;el  e:e)llectie)!i  eif  infeirmatie)!) 
is  !ie;e:e;.ssary  for  the  ])re)])e;r  ])erfe)rnii!nce 
of  the  fu!)e;tie)n.s  eif  NASA,  including 
whe;ther  the  infeirmatiem  ce)lle;e:te;el  has 
])rae;tie:al  utility;  (2)  the  ae:curacy  eif 
NASA's  estimate  eif  the;  burelen 
(iiieilueling  hemrs  anel  ceist)  of  the; 
])re)])e)se;el  e:e)lle;ctio!i  eif  infeirmatie)!);  (8) 
ways  to  enhane-.e  the;  eiuality.  utilitv.  anel 
e;liirity  eif  the  inforniatie)!)  tei  be; 
e;olle;e:te;el:  iinel  (4)  wiiys  tei  minimize  the; 
hiirele;!)  eif  the;  e;e)llee:tie)!i  eif  infeirmatie)!) 
on  resjKinelents,  i!)e:h!eli!)g  i!!!te)!))i!te;el 
e:e)llee:tie)!)  te;e;h!)ie]ue;s  or  the;  use;  eif  e)the;r 
forms  e)f  infeirmatie)!)  te;e:hne)logv. 

(x)!!)!))e;!)t.s  suh!))itteel  in  resjionse  tei 
this  !)e)tie;e;  will  he;  sunemarizeel  anel 
ineilueleel  in  the  reiejue.st  for  OMB 
ajiiireival  of  this  inlbrneatie)!)  c:olle;ction. 
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'I'hey  will  also  becoini;  a  matter  of 
public  record. 

Frances  'I'col, 

\'/\SA  PHA  (]l(uir(iiu:(!  Officrr. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  13-013] 

Information  Collection  Notice/NASA 
Great  Moonbuggy  Race 

AGENCY:  National  Aeronautics  and 
.Si)ace  Administration  (NASA). 

ACTION:  NASA  Information  Collection 
Notice;  (iorreclion. 

Fadf^ml  lif^gistar  (Jit  at  ion  of  Provious 
Announcement:  7b  FR  23339.  Document 
Number  2()13-01b48.  Notice  Number 
12-004,  dated  January  28,  2013. 
SUMMARY:  The  National  Aeronautics  and 
.Space  Administration  ])nblished  a 
notice  in  the  Federal  Rej'isler  of  January 
28.  2013,  inviting  the  general  public  and 
other  Federal  agencies  to  comment  on  a 
propo.sed  information  collection;  the 
NASA  Creat  Moonhuggy  Race,  as 
recpiired  by  the  Ra])erwork  Reduction 
Act  of  lOoh. 

(Jorrection:  In  Section  111  Data,  the 
I'istimated  Total  Annual  Ihirden  Honrs 
is  1 1 8. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Frances  Teel.  NA.SA  Clearance  Officer. 
National  Aeronautics  and  S])ace 
Admini.stration,  Washington,  IXi  20.540. 
(202)  3,58-222,5. 

SUPPLEMENTARY  INFORMATION:  'I’lhs 
information  colletlion  supports  the 
President’s  initiative  to  create 
oi)]K)rtunities  to  advance  .science, 
technology,  engineering,  and 
mathematics  (STEM)  education.  The 
(heat  Moonhnggv  race  is  a  vehicular 
engineering  experience  that  targets  high 
school  and  college  students  and 
connects  classroom  training  to  tangible 
activities  that  enable  juactical 
application  of  .STEM  disci])lines. 
cultivates  innovative  thinking,  and 
embraces  teamwork.  This  event  is 
ins])ired  by  the  original  lunar  rover  that 
piloted  across  the  Moon’s  surface  in  the 
early  197()’s.  Partici])ating  students  will 
design  a  vehicle  that  addresses  a  series 
of  engiiUMiring  ])robl(!ms  similar  to 
])rohlems  faced  by  the  original 
Moonbuggy.  (iomments  are  invited  on 
(1)  whether  the  projjosed  collection  of 
information  is  necessary  for  the  pro|)er 
performance  of  the  functions  at  NA.SA, 
including  whether  the  information 
collected  has  practical  utility;  (2)  the 
accnracv  of  NA.SA’s  estimate  of  the 


burden  (including  hours  and  cost;  (3) 
ways  to  enhance  the  (piallty,  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  res])ondenls;  including  automated 
colhiclion  technicpies  or  the  n.s(!  of  other 
information  technologv. 

Frances  Teel, 

l^ltA  (ih'di (nice  Officer.  Nnlionat  Acroiunilics 
(iiul  SiKicc  Adniinislrnlion. 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  section  l()(a)(2)  of 
the  Federal  Advisory  (Committee  Act  (5 
II..S.(;.  A])]).),  notice  is  hereby  given  that 
lb  meetings  of  the  Humanities  Panel 
will  be  held  during  March,  2013  as 
follows,  'file  puriKise  of  the  meetings  is 
for  panel  review,  discussion,  evaluation, 
and  recommendation  of  a|)plications  for 
financial  assi.stance  under  the  National 
Foundation  on  the  Arts  and  Humanities 
Act  of  19b,5  (20  II..S.(:.  9.51-9b0.  as 
amended). 

DATES:  .See  .Su|)|)lementary  hdbrmation 
section  for  meeting  dates. 

ADDRESSES:  The  meetings  will  he  held  at 
the  Old  Post  Office  Ihiilding,  1100 
Penn.sylvania  Ave.,  NW..  Washington. 

D(]  20.50b.  .See  Supjilementarv 
Information  section  for  meeting  room 
numbers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisette  Voyatzis,  Committee 
Management  Officer,  1100  Penn.sylvania 
Ave.  NW.,  Room  529,  Washington,  D(i 
20500,  or  call  (202)  bOb-8322.  Hearing- 
impaired  indivitlnals  are  advised  that 
information  on  this  matter  may  he 
obtained  by  contacting  the  National 
Endowment  for  the  Hnmanities’  TDD 
terminal  at  (202)  bOb-8282. 
SUPPLEMENTARY  INFORMATION: 

Meetings 

1.  Do/e;  March  12,  2013. 

Time:  8:30  a.m.  to  5:00  p.m. 

Boom:  315. 

This  meeting  will  discuss 
ap])lication.s  for  the  Collaborative 
Re.search  grant  program  on  the  subject  of 
New  World  Archaeology  and 
Anthropology,  snhmitted  to  the  Division 
of  Research  Programs. 

2.  Date:  March  13.  2013. 


Time:  8:30  a.m.  to  5:00  p.m. 

Boom:  315. 

This  meeting  will  discn.ss 
a|)])lications  for  the  .Scholarly  Editions 
grant  program  on  the  subject  of 
Literature,  submitted  to  the  Division  of 
Research  Programs. 

3.  Date:  March  18.  2013. 

rime:  8:30  a.m.  to  5:00  p.m. 

Boom:  421 . 

'riiis  meeting  will  discn.ss 
applic:ations  for  the  America’s  Media 
Makers  Production  grant  program  on  the 
subject  of  IJ..S.  History  of  the  eighteenth 
and  nineteenth  centuries,  submitted  to 
the  Division  of  Public  Programs. 

4.  Date:  March  19.  2013. 

Time;  8:30  a.m.  to  5:00  ]).m. 

Boom:  421. 

This  meeting  will  tliscu.ss 
ap])lication.s  for  the  America’s  Hi.storical 
&  (Cultural  Organizations 
hnjilementation  grant  jirogram  on  the 
subject  of  tin;  l)..S.  .South  and  African 
American  History,  submitted  to  the 
Division  of  Public  Programs. 

5.  Date:  March  19,  2013. 

Time:  8:30  a.m.  to  5:00  ]).m. 

Boom:  415. 

'Phis  meeting  will  discn.ss 
applications  for  the  .Sn.staining  (Cultural 
Heritage  Collections  grant  ])rogram, 
snhmitted  to  the  Division  of 
Preservation  and  Acce.ss. 

b.  Date:  March  19.  2013. 

Time:  8:30  a.m.  to  5:00  ji.m. 

Boom:  31 5. 

This  meeting  will  discn.ss 
apiilications  for  the  .Scholarlv  Editions 
grant  program  on  the  subject  of 
American  History,  submitted  to  the 
Division  of  Re.search  Programs. 

7.  Date;  March  20.  2013. 

Time:  8:30  a.m.  to  5:00  ]).m. 

Boom:  315. 

This  meeting  will  discuss 
a|)j)lication.s  for  the  Collaborative 
Research  grant  jirogram  on  the  subject  of 
Old  World  Archaeology  and  Classics, 
submitted  to  the  Division  of  Re.search 
Programs. 

8.  Date:  March  21,  2013. 

Time:  8:30  a.m.  to  5:00  ]).m. 

Boom:  415. 

This  meeting  will  discn.ss 
a])plication.s  for  the  .Sustaining  (iultnral 
Heritage  Collections  grant  program, 
submitted  to  the  Division  of 
Preservation  and  Acce.ss. 

9.  Date:  Marc:h  21.2013. 

rime:  8:30  a.m.  to  5:00  ]).m. 

Boom:  315. 

This  meeting  will  discuss 
applications  for  the  .Scholarly  Editions 
grant  program  on  the  subject  of  History 
and  Literature,  submitted  to  the 
Division  of  Re.search  Programs. 

10.  Date:  March  21. 2013. 

Time:  8:30  a.m.  to  5:00  p.m. 
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liaont:  421. 

This  meeting  will  discuss 
a])|)lications  tor  the  America's  Media 
Makers  Production  grant  i)rogram  on  the 
suhjects  ol' Al'rican  American.  Latino, 
and  Native  American  History,  suhmitted 
to  the;  Division  of  Public  Programs. 

11.  Date;  March  28.  2013. 

Time:  8:30  a.m.  to  5:00  p.m. 

Uoom:  315. 

This  nuuiting  will  di.scn.ss 
applications  for  the  (lollahorative 
Research  grant  ])rogram  on  the  subject  of 
tin;  Americas,  suhmitted  to  the  Division 
of  R(;s(!arch  Programs. 

12.  Date:  March  27,  2013. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  421. 

This  meeting  will  discu.ss 
applications  for  the  America's  Historical 
X:  Cultural  Organizations 
implementation  grant  program  on  the 
subject  of  Art.  submitted  to  the  Division 
of  Public  Programs. 

13.  Dat(;;  March  27.  2013. 

Time:  8:30  a.m.  to  5:00  ]).m. 

Room:  315. 

This  meeting  will  discu.ss 
applications  for  the  Scholarlv  Fditions 
grant  |)rogram  on  the  subject  of 
Philosophy  and  Religion,  suhmitted  to 
the  Division  of  Research  Programs. 

14.  Date:  March  28.  2013. 
rinu!:  8:30  a.m.  to  5:00  p.m. 

Room:  415. 

This  meeting  will  discuss 
applications  for  the  Su.staining  C-ultural 
Heritage  (lollections  grant  program, 
suhmitted  to  the  Division  of 
Pre.servation  and  Acce.ss. 

15.  Date:  March  28.  2013. 

Time;  8:30  a.m.  to  5:00  p.m. 

Room:  421 . 

This  meeting  will  di.scuss 
applications  for  the  America's  Historical 
&  Ciultural  Organizations 
lm])l(!mentation  grant  jjrogram  on  the 
subject  of  IJ.S.  History  and  the  Ea.st. 
suhmitted  to  the  Division  of  Public 
Programs. 

10.  Date:  March  28.  2013. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315. 

This  meeting  will  discuss 
api)lications  for  the  Oollahorative 
Research  grant  program  on  the  subject  of 
History  and  Literature,  suhmitted  to  the 
Division  of  Re.search  Programs. 

Because  tluise  meetings  will  include 
review  of  personal  and/or  ])roprielarv 
financial  and  commercial  information 
given  in  confidence  to  the  agenev  by 
grant  applicants,  lln;  meetings  will  he 
closed  to  the  ])uhlic  pursuant  to  .sections 
552h(c)(4)  and  552h(c){0)  of  Title  5 
ILS.C’,..  as  amended.  1  have  made  this 
determination  jjursuant  to  the  authoritv 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  (dose 


Advisory  Commitlei!  Meetings  dated 
july  It),  l‘)t)3. 

Dated:  l''(4)riiary  11. 2(113. 

I.isidte  Voyalzis. 

llommittiH!  M(in<i;^(!nunil  Officer. 

H'K  2iu:t-(i:t.sf«)  l'ili!(l  2-l4-i:t:  »:4.S  ain| 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Positive  Train  Control  Public  Forum 

On  VVedne.sday.  Fehruarv  27,  2013, 
the  National  Trans])ortation  Safely 
Board  (NTSB)  will  convene  a  Forum 
titled,  "Positive  Train  Control:  Is  it  on 
Track?"  The  Forum  will  begin  at  9:00 
a.m.  is  open  to  all  and  the  attendance  is 
free  (no  registration  nuiuired).  The 
NTSB  (diairman  Deborah  A.P.  Hersman 
will  .serve  as  the  presiding  officer  of  the 
forum,  and  all  five  NTSB  lloard 
Members  will  serve  as  members  of  the 
Board  of  huiuiry.  The  forum  is 
organized  into  three  topics  areas: 

•  P  rC  systems  as  (aivisioned  versus 

what  is  being  iinjilemented 

•  Current  .stiitus  of  PTC  regulatory 

imphamtntation 

•  Current  .status  of  l’T(]  technical 

implementation 

Over  th(!  ])a.st  40  years,  tin;  NTSB  has 
investigated  many  tniin  collisions  and 
over-speed  derailments  caused  hv 
o])i!r:itional  errors  involving  human 
])eriormanc(!  failures.  Many  ofthe.se 
accidents  occurred  because  train  crews; 
did  not  com])lv  with  signal  indications, 
did  not  follow  openiting  procedures  in 
nonsignaled  (dark)  territories,  or  did  not 
com])ly  with  other  specific  ojierating 
rules  such  as  returning  track  switcluis  to 
normal  ]K)sition  after  comiileting  work 
at  railroad  sidings. 

The  NTSB  has  repeatedly  concluded 
that  technological  solutions,  such  as 
Positive  Train  (Control  (PTC,),  have  gre.it 
potential  to  reduce  the  numher  of 
serious  train  accidents  hv  jiroviding 
safety  redundant  .systems  to  protect 
again.st  human  ])erformance  failures. 
Becau.se  of  the  NTSB's  longstanding 
intere.st  in  this  issue,  the  Board  placed 
a  recommendation  to  implement  PTC  on 
the  NTSB's  Most  Wanted  List  of 
Trans])ortation  Safety  hn])rovements  at 
the  inception  of  the  list  in  1990.  and  it 
remained  on  the  list  until  after  the  Rail 
Safely  lm|)rovement  Act  of  2008  was 
enacted.  This  act  reejuires  each  Class  I 
railroad  over  which  ])oison-  or  toxic-hy- 
inhalation  (PIH  or  Till)  hazardous 
materials  are  transiiorted  and  each 
entity  providing  regularly  scheduled 
intercity  or  commuter  rail  passenger 
trans|)ortalion  to  implement  a  PTC 


system  by  December  31, 2015.  The 
Federal  Railroad  Administration  (FRA) 
finalized  the  rule  reciuiring  PTC  in 
lanuarv  2010. 

Legislation  was  ])roj)osed  in  Congress 
that  would  defer  the  Act's  reciuirement 
for  implementation  of  PTC  svstems.  In 
the  Senate.  |)rovision.s  in  the  Moving 
Ahead  for  Progress  in  the  21st  Centurv 
Act  (MAP-21)  pro])osed  a  year-hy-year 
evaluation  of  P  TC  .system  waivers  by  the 
Secretary  of  Transportation  beyond  the 
2015  deadline  hut  did  not  (ixtend  past 
December  31. 2018.  In  the  House  of 
Representatives,  provisions  in  the 
American  Energy  and  Infrastructure  Jobs 
Act  of  2012  pro])osed  to  extend  the  P  TC] 
system  implementation  deadline  until 
December  31, 2020.  Additionally,  the 
House  hill  would  have  enabled  a 
railroad  to  use  an  "alternate  risk- 
reduction  stratcigy"  in  lieu  of  installing 
P on  .some  nonjias.senger  track  where 
Pil  l  and  TIH  are  transported.  However, 
the  enacted  legislation  MAP-21.  Public 
Law  112-141.  did  not  include  the 
provisions  r(!garding  PT(]. 

Ex])ert  ])anelist.s  will  include 
re])resentatives  from  nulroads, 
government,  industry  suppliers,  labor 
unions,  and  the  research  community. 
Below  is  the  ])reliminary  agenda: 

W(!dne.sday,  February  27,  2013 

1.  Opening  Statement  by  the  Presiding 

Officer  of  the  forum 

2.  Introduction  of  the  Officers  and 

Technical  Panel 

3.  Introduction  of  the  forum  participants 

4.  introduction  of  the  panels 

5.  Closing  statement  by  Chairman 

1  lersman 

Panel  Topics 

Panel  1 — Positive  Train  Control  Systems 
as  Envisioned  vs.  Im]ilemented 
Panel  2 — Current  Status  of  Positive 
Train  Control  (PT(')  Regulatorv 
Implementation 

Panel  3 — Current  Status  of  Positive 
Train  Control  (PT(])  T(;chnical 
Implementation 
The  full  agenda  and  a  list  of 
partici])ants  can  he  found  at; 
w’W’W’.iitsb.eov/PTdforiim. 

The  forum  will  he  held  in  the  NTSB 
Board  Room  and  Conference  Center, 
located  at  429  L'Enfant  Plaza  E.  SW.. 
Washington,  DC.  The  jiuhlic  can  view 
the  forum  in  person  or  by  live  webcast 
at  www.ntsh.eov.  Webcast  archives  are 
genendly  available  by  the  end  of  the 
next  day  following  the  forum,  and 
Webcasts  are  archived  for  a  period  of  3 
months  from  after  the  date  of  the  event. 

Individuals  recpiesting  sjiecific 
accommodations  should  contact 
Rochelle  Hall  at  (202)  314-0305  or  by 
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email  at  Hochalh^. I hill@nts.gov  hy 
lo  iday,  l''(!l)riiary  22.  2013. 

N'l’SB  Media  Contact:  Eric  \V(M.s.s — 
oric.  1  \  ■oiss@nt.sl)  .gov. 

NTSB  Forum  Manager;  Miclnud  E. 

1  lil  ler — inich(iol.hilloi@ntsl).gov. 

N'l’SH  I-'orum  (ioordinator:  jenniler 
(lieek — j(;nnif(;r.(:h(;(;k@ntsl).gov. 

I)iil(!(l:  l'’el)ruiirv  12.  2013. 

Cancii  K.  Iting, 

I'vdaral  liagisicr  IJaisoii  Offio^'. 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing 

On  Tuesday.  February  28,  2013  the 
National  Transportation  Safety  Board 
(NTSB)  will  convene  an  Inve.stigative 
1  learing  to  gather  additional  factual 
information  for  the  ongoing 
investigation  into  the  collision  of  Union 
Pacific  intermodal  train  No.  ZEAAH-22 
with  Union  Pacific  (UP)  intermodal 
train  No.  AAMMEX-22  on  )nne  24, 

2012  near  Uoodwell.  Oklahoma.  The 
hearing  will  begin  at  9:00  a.m.,  is  ojien 
to  all,  and  the  attendance  is  free  (no 
registration  reipiired).  All  five  NTSB 
Board  Memhers  will  serve  as  members 
of  the  Board  of  Iminiry.  'I'he  NTSB 
Ohairman  Deborah  A.P.  Hersman  will 
jireside  over  the  Investigative  Hearing. 

On  June  24,  2012,  about  10;01  a.m. 
central  daylight  time,  eastbonnd  UP 
freight  train  ZEAAH-22  and  we.stbonnd 
UP  freight  train  AAMMLX-22  collided 
head  on  while  o])erating  on  straight 
track  on  HP’s  Pratt  Subdivision  near 
Uoodwell,  Oklahoma.  As  a  result  of  the 
collision,  both  crewmembers  on  the 
eastbonnd  train  and  one  crewmember 
on  the  westbound  train  were  fatally 
injured.  I'he  other  crewmember  on  the 
westbound  train  jumped  from  the 
locomotive  jirior  to  the  collision  and 
.survived  with  no  major  injuries.  Fuel 
tanks  from  the  derailed  lot;omotives 
were  ruptured,  which  created  a  die.sel- 
fed  fire.  Damage  was  estimated  at  $14. 7<) 
million.  Although  this  accident 
investigation  is  still  ongoing,  evidence 
]K)ints  to  the  fact  that  this  c:ollision 
could  have  been  prevented  by  a  positive 
train  control  (P'l’f')  svstem.  Analvsis  of 
the  accident,  along  with  conclusions 
and  a  determination  of  jirobable  cau.se. 
will  become  public  at  a  later  elate  after 
a  final  rejKirt  on  tbe  investigation  is 
com])leted,  and  reviewed  and  ado])ted 
by  the  NTSB  Members. 

The  investigative  hearing  is  being 
held  to  discuss  HP’s  mauagement  of 
human  error  in  its  operations  and 
.system  safety  programs,  and  the  status 


of  PTU  implementation  on  the  UP.  The 
goals  of  this  hearing  would  be  to 
promote  and  facilitate  dialogue  to  better 
understand  HP's  safety  management 
])olicies  and  ])rograms  as.sociated  with 
human  error,  oiierational  accident  and 
incident  data  collection,  and  the  use 
such  data  to  iinjirove  safety,  and  the 
current  status  of  P3’U  implementation. 

Parties  to  the  hearing  include  the 
I'RA.  Union  Pacific  Railroad.  United 
Transportation  Union,  and  the 
Brotherhood  of  Locomotive  Engineers 
Trainmen. 

Order  of  Proceedings 

1.  0])ening  Statement  by  the  Uhairman 

of  the  Board  of  In(|uirv 

2.  Introduction  of  the  Board  of  Imiuirv 

and  Technical  Panel 

3.  Introduction  of  the  Parties  to  the 

Hearing 

4.  Introduction  of  Exhibits  bv  Hearing 

Officer 

.8.  Overview  of  the  accident,  the 

investigation,  and  the  Union  Pacific 
railroad  .system  by  Inve.stigator-ln- 
Uharge 

().  Calling  of  Witnesses  bv  Hearing 
Officer 

7.  Closing  Statement  bv  the  Chairman  of 
the  Board  of  ln(|uiry 

Additional  information  can  be  found 
on  the  weh  at:  http://\v\v\v. ntsh.gov/ 
no\vs/ovonts/20t3/good\voll_ok/ 
index. htinl. 

rhe  accident  docket  is  DCA 1 2MR{)().'>. 

The  Investigative  Hearing  will  be  held 
in  the  N'fSB  Board  Room  and 
('onference  Center,  located  at  429 
L’Enfant  Plaza  E.  SW.,  Washington,  DO 
'fhe  ]mblic  can  view  the  hearing  in 
])erson  or  by  live  webcast  at 
www.ntsh.gov.  Webcast  archives  are 
generally  available  bv  the  end  of  the 
next  day  following  the  forum,  and 
Webcasts  are  archivetl  for  a  jieriod  of  3 
months  from  after  the  date  of  the  event. 

Individuals  reciuesting  specific 
accommodations  shonld  contact  Ms. 
Rochelle  Hall  at  (202)  314-0305  or  by 
email  at  nochelle. H(ill@ntsl). gov  hy 
Friday,  Februarv  22.  2013. 

NTSB  Media  Contact:  Mr.  Terry 
Williams — \vilIi(d@n1sl).gov. 

NTSB  Investigative  Hearing  Officer: 
Mr.  Michael  E.  Hiller— 
in  ieh  oel.  h  illei'@nt  sh.gov. 

Dated;  I'eliruarv  12.2013. 

(]aiuli  R.  Ring, 

hedeml  Register  Liaison  Officer. 

|FK  I)(m:.  2()i:t-n:i(i()r>  Filed  2-14-13:  8:45  am| 
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POSTAL  REGULATORY  COMMISSION 

[Docket  No.  CP2013-49;  Order  No.  1654] 

International  Mail  Contract 

AGENCY:  Postal  Regulatory  Commission. 
action:  Notice. 

SUMMARY:  'fhe  Commission  is  noticing  a 
recent  Postal  Service  filing  concerning 
an  additional  (ilobal  Reseller  Expedited 
Package  Contract  1  Negotiated  Service 
Agreement.  This  notice  informs  the 
jmblic  of  the  filing,  invites  public 
comment,  and  takes  other 
administrative  steps. 

DATES:  Comments  are  due:  Vehruarv  19. 
2013. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission's 
Filing  Online  system  at  http:// 
www.prc.gov. Tho.se  who  cannot  submit 
comments  electronically  should  contact 
the  person  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  by 
telephone  for  advice  on  filing 
alternatives. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  .Sharfman.  Ceneral  Conn.sel, 
at  202-789-0820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Inirodiictioii 

II.  Coiilents  of  Filing 

III.  Nolice  of  Proceeding 
IV'.  Ordering  Paragraphs 

I.  Introdiic:tion 

Background.  On  Februarv  8.  2013,  the 
Postal  Service  filed  a  notice  jnirsnant  to 
39  CFR  3015.5  announcing  that  it  has 
entered  into  an  additional  Clobal 
Reseller  Exjiedited  Package  Contracts  1 
negotiated  service  agreement 
(Agreement).'  It  seeks  to  have  the 
Agreement  included  within  the  existing 
Clobal  Reseller  Expedited  Package 
Contracts  1  product  on  grounds  of 
functional  equivalence  to  the  baseline 
agreement  filed  in  Docket  No.  CP2010- 
3().-  Id.  at  2-3. 

II.  Contents  of  Filings 

Agreement .  The  Postal  Service  asserts 
that  the  Agreement  is  functionally 
eiiuivalent  to  the  ba.seline  agreement 
approved  in  Docket  No.  CP2010-30.  Id. 
at  2-3. 

'  Notice  of  United  .Steles  Postal  .Service  of  Filing 
a  Fnnctionallv  Fijuivalent  Ulohal  Reseller 
I'Apediled  Package  Negotiated  .Service  Agreement 
and  .Application  For  Non-Piihlic  Treatment  of 
Mat(!rials  Filed  tinder  Seal.  Februarv  8.  2013 
(Notice). 

-See  also  Docket  No.  M(;201()-21  (based  on 
Uovernors'  Decision  No.  10-1).  Order  No.  445. 
.April  22.  2010.  Order  Concctrning  Clobal  Re.seller 
FNpediled  Package  Contracts  NiJgoliated  .Service 
Agreement. 
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The  Fo.stal  Service  filed  the  Ibllowing 
material  in  conjunction  with  its  Notice, 
along  with  pnhlic  (redacted)  versions  of 
.su|)])orting  financial  information; 

•  Attachment  1 — a  redacted  copy  of 
the  Agreement: 

•  Attachment  2 — a  certified  .statement 
recpiired  hy  3t)  (',FR  301.5..5(c)(2); 

•  Attachment  3 — a  retlacted  copy  of 
dovernors'  Decision  No.  10-1;  and 

•  Attachment  4 — an  apiilication  for 
non-pnhlic  treatment  of  materials  filed 
under  seal. 

Fiinciionnl  (Hjiiivahnicv.  The  Postal 
Service  asserts  that  the  Agreement  is 
snhstantially  similar  to  the  baseline 
agreement  filed  in  Docket  No.  (:P2010- 
30  because  it  shares  similar  cost  and 
market  charac;teristic.s  and  meets  criteria 
in  (Governors'  Decision  No.  10-1 
concerning  attrihntahle  c.osts.  /d.  at  3. 

The  Postal  Service  further  asserts  that 
the  functional  terms  of  the  Agreement 
and  the  baseline  agreement  are  the  .same 
and  the  benefits  are  comparable.  Id.  at 
3-4.  It  states  that  juices  offered  under 
the  Agreement  may  differ  due  to  jiostage 
commitments  and  when  tlie  Agreement 
is  signed  (due  to  njidated  costing 
information),  hut  asserts  that  these 
differences  do  not  alter  the  functional 
ecjuivalency  of  the  Agreement  and  the 
baseline  agreement.  Id.  at  4.  The  Postal 
Service  also  identifies  differences 
between  the  terms  of  the  two 
agreements,  hut  as.serts  that  these 
differences  do  not  affect  the 
fimdamental  .service  being  offered  or  the 
fnndamental  structure  of  the 
Agreement.  *  Id.  at  4-7. 

III.  Notice  of  Proceeding 

The  dommission  establishes  Docket 
No.  dP2()13^9  for  consideration  of 
matters  rai.sed  by  the  Postal  Service’s 
Notice.  Interested  persons  may  snhmit 
comments  on  whether  the  Agreement  is 
consistent  with  the  requirements  of  3t) 
CFR  3015.5  and  the  jiolicies  of  39  U.S.d. 
3032  and  3033.  domments  are  due  no 
later  than  February  19.  2013.  The  juihlic 
jiortions  of  this  filing  can  he  accessetl 
via  the  dommission's  Web  site,  htip:// 
innv.prc.goi’.  Information  on  how  to 
obtain  access  to  material  filed  under 
seal  ajijjears  in  35)  dFR  3007.50. 

The  (Gommission  ajijioints  (Gnrtis  H. 
Kidd  to  .serve  as  Pnhlic  Rejiresentative 
in  the  cajitioned  jiroceediiig. 

IV.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  CGommission  establishes  Docket 
No.  dP2013^9  for  t;onsideration  of 
matters  rai.sed  by  the  Postal  Service's 
Notice. 

'  DilliMXMUXiS  iiuludo  ii  new  "WlHMeiis" 
paivi^niph.  iiiiiiieroiis  nn  isions  tci  existiii”  ArtidiJS. 
iiiul  live  n(!W  .Arlicle.s.  Id. 


2.  domments  by  intere.sted  jier.son.s  in 
this  juoceeding  are  due  no  later  than 
Fehriiarv  It),  2013. 

3.  Pursuant  to  3‘)  U.S.d.  505.  (Giirtis  F. 
Kidd  is  a])])ointed  to  serve  as  an  officer 
of  the  dommission  (Public 
Rejiresentative)  to  rejiresent  the 
interests  of  the  general  juiblic  in  this 
jU'oceeding. 

4.  'file  .Secretary  shall  arrange  for 
juihlication  of  this  order  in  the  Federal 
Register. 

15y  llu;  dommission. 

Shoshana  M.  drove. 

Secreldiv. 

|FK  Doc.  ^nci-oa.so.'-)  Filed  2-l4-i:i:  a:4.'>  anil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68871;  File  No.  SR- 
NYSEArca-2012-1 38] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Order  Granting  Approval  of 
Proposed  Rule  Change  To  List  and 
Trade  PIMCO  Foreign  Currency 
Strategy  Exchange-Traded  Fund  Under 
NYSE  Area  Equities  Rule  8.600 

l•'(!ln■llarv  ft.  2(11  ;i. 

I.  Introduction 

On  December  (i.  2012.  NY.SF  Area. 

Inc.  (“Fxchange”  or  “NYSF  Area”)  filed 
with  the  .Securities  and  Rxclumge 
dommission  (“dommission”).  jnirsiiant 
to  Section  19(h)(1)  of  the  .Securities 
Fxchange  Act  of  1934  (“Act”)  '  and  Rule 
19h-4  thereunder.-  a  ju'ojiosed  rule 
change  to  list  and  trfide  sliares 
(“.Shares”)  of  the  PlMdO  Foreign 
d.urrency  .Strategy  Fxchange-Tnided 
Fund  (“Fund”)  under  NY.SF  Area 
Fquities  Rule  8.000.  The  jirojiosed  rule 
change  was  juihlished  for  comment  in 
the  Federal  Register  on  December  20. 
201 2.  *  The  dommission  r(x;eived  no 
comments  on  the  ju’ojiosal.  This  order 
grants  aiijiroviil  of  the  juojiosed  rule 
change. 

II.  Description  of  the  Proposed  Rule 
(Ghange 

'fhe  Fxchange  jirojioses  to  list  and 
tnide  the  .Shares  of  the  Fund  juirsiiant 
to  NY.SF  Area  Fejuities  Rule  8.000, 
which  governs  the  listing  and  trading  of 
Managed  Fund  .Shares  on  the  Fxchange. 
'fhe  .Shares  will  he  offered  hv  PlMdO 
F'I’F  'I’riist  (“'frii.st”),  a  statutory  trust 
organized  under  the  hiws  of  the  State  of 
Deliiware  ;md  registered  with  the 

'  1.')  7as(i))(i). 

-  17  CFK  240.1  <ll)-4. 

■‘.Sec  .So(:urili(!s  Fx(:han»(!  Act  Kulca.si!  No.  00470 
(l)(!(:<!nil>i!r  10.  2012).  77  FK  70121  {“Nolico"). 


(Aimiiii.ssion  as  an  ojien-end 
management  investment  comjiany.'  The 
inve.stment  manager  to  the  Fund  is 
Pacific  Investment  Management 
(Gomjiany  FL(G  (“PlMd.O”  or  “Advi.ser”). 
PIM(G()  Investments  LIXG  serves  as  the 
distributor  for  the  Fund.  .State  .Street 
Bank  K  'frust  (Go.  serves  as  the  custodian 
and  transfer  agent  for  the  Fund,  'fhe 
I'Gxchange  rejiresenls  that  the  Adviser  is 
affiliated  with  a  broker-dealer  and  has 
inijilemeiited  a  fire  wall  with  resjiect  to 
its  hroker-de.iler  filTiliate  regarding 
acce.ss  to  information  concerning  the 
comjiosition  and/or  changes  to  the 
jKirtfolio.'’ 

Prineipal  Investment  Strategies 

'fhe  Fund  will  seek  maximum  total 
return.'’  consistent  with  jirudent 
inve.stment  management,  'fhe  Fund  will 
invest  under  normal  circumstances  ^  at 
least  80%  of  its  a.ssets  in  currencies  of. 
or  Fixed  Income  Instruments'* 

‘IIk!  'I'rusl  is  r(!”isl(!r(!(l  uiulcr  lliii  liutisliinsiil 
{'.(impany  Act  of  1040  ("1040  Act").  On  OcIoIhm-  211, 
2011.  till!  I'riist  lil(!(l  will)  llic  Ooniniission  im 
iimcndiiKMil  to  its  |•(!‘>isll■alioll  stiitiMiicnil  on  l''orin  .N- 
l.\  nml(!r  llii;  .Socnritiiis  Act  of  10;i:i  (".Securities 
,\cl")  and  iindiM'  llui  1040  Act  relating  to  liu;  Fund 
(File  Nos.  :i;i:i-l.-).s:i‘l.")  and  811-22250) 
("Kegisiralion  .SlaOanent").  In  addition.  Ihi; 
Connnission  lias  issinui  an  ordiu' granting  ciulain 
ex(un|)tive  ndied  to  the  TrusI  under  the  1040  .Act. 

.See  Investinenl  Oonipanv  .Act  R(!leas(!  No.  2800:i 
(Novemher  1(1.  2000)  (File  No.  H12-i:i571). 

'  .See  ( loinnuMilarv  .00  lo  NY.SI-;  Area  laiiiilitrs 
Kiil(?  8.000.  Tile  lAchange  re|)resenls  dial  in  llie 
even!  (a)  llie  .Adviser  or  anv  snli-adviser  l)et:oines 
newl\  affiliated  willi  a  liroker-dealer.  or  (li)  anv  new 
ad\  iser  or  snh-ad\  iser  liecoines  allilialed  willi  a 
hrok.er-dealer.  it  will  ini|)lenteni  a  fire  wall  with 
respect  to  such  broker-dealer  regarriing  access  to 
inforination  r:oncerning  the  coni|iosition  and/or 
changes  to  the  portfolio  and  will  he  subject  to 
procedures  designed  to  prevent  the  use  and 
disseinination  of  material.  non-|nihlic  inforination 
regarding  such  portfolio. 

'’  Fhe  "total  relurn"  sought  by  the  Fund  will 
i:onsist  of  income  and  capital  appreciation,  if  anv. 
which  generally  arises  from  decreases  in  interest 
rates,  foreign  currency  ap|)reciation.  or  im|)r(iving 
credit  fundamentals  for  a  particular  seclor  or 
securitv . 

“  rile  term  "under  normal  circumstances" 
includes,  bill  is  not  limited  to.  the  absence  of 
extreme  \’olatilitv  or  trading  halts  in  the  fixed 
income  markets  or  the  financial  markets  generallv; 
operational  issues  causing  dissemination  of 
inaccurate  market  information:  or  force  majeure 
type  events  siu.h  as  systems  failure,  natural  or  man¬ 
made  disaster.  act  ofCod.  armed  conflict.  ai:t  of 
terrorism,  riot  or  labor  disru|)tion.  or  anv  similar 
intervening  circunistant;e. 

""Fixed  Income  Insiruuients."  as  used  generallv 
in  the  Registration  .Statement,  includes:  debt 
securities  issued  or  guaranteed  liv  the  II. .S. 
(lox'ernnient.  its  agencies  or  government-sponsored 
enterprises  ("11. S.  CovernmenI  .Securities"): 
corporate  debt  securities  of  11. .S.  and  non-U. .S. 
issuers,  including  convertiiile  securities  and 
corporate  commercial  paper:  mortgage-hacked  and 
other  asset-hacked  securities:  inflation-indexed 
bonds  issued  both  by  governments  and 
corporations:  structured  notes,  including  hybrid  or 
"indexed"  securities  and  event-linked  bonds:  hank 
capital  and  trust  preferred  securities:  loan 
participations  and  assignments:  delayed  funding 
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d(Mi()niinated  in  tlie  currencies  of, 
foreign  (non-lI.S.)  countricjs,  including, 
hut  not  liiuited  to,  a  coinl)ination  of 
short-term  l‘’ixe(i  Income  Instruments, 
money  market  securities,  and  curreucv 
forwards'*  hacked  by  high-ciuality,  low 
duration  securiticis  (‘‘MO'Ki  Holdings”)."’ 
The  lumd  will  seek  ex|)osure  to  foreign 
(non-lJ.S.)  currencicis  likely  to 
outi)erform  the  II. S.  dollar  over  the 
long-term.  As.scits  not  invcxsted  in  the 
80%  Holdings  may  he  investcxl  in  other 
ty])es  of  Fixed  Income  Instruments  (e.g.. 
Fixed  Income  Instruments  denominated 
in  II.S.  dollars). 

The  Fund  may  invest  up  to  .50%  of  its 
total  assets  in  scKairiticis  and  instrumcaits 
that  are  ciconomically  tied  to  canerging 
market  countries,  which  may  include 
assets  constituting  the  80%  Holdings." 
FIMHO  will  selc!ct  the  Fund’s  c.ountry 
and  currency  composition  based  on  its 
cwaluation  of  relative  interest  rates, 
inflation  rates.  c!xchange  rates,  monetary 
and  fiscal  policies,  tracle  and  currcait 
account  balances.  l(!gal  and  political 

loiins  iind  nnolviii”  caodil  liicililios:  bank 
(:(!rtilii:at(!s  otdc^posil.  lixad  tiiiu!  daposils  and 
liankiirs’  accoptancos:  ri^piircliasi!  agriMMiiiMils  on 
bixod  lnc;onu!  InsIninuMils  and  nivorso  ropincliasi! 
aj>rtii!m(!nls  on  I'ixcal  Incoino  Inslrmniails;  diTt 
s(!(:nrilii!s  issnod  bv  slatcjs  or  local  "ON  ia  innonts  and 
Iboir  aai!nci(!s.  aiilborilicis  and  oIIkm'  "ovornmonl- 
s|)onsoi  od  onli!ri)ris(!s:  oblif^alions  of  non-U. .S, 
f^ovornnuMils  or  llunr  .subdivisions,  aainicios  and 
jCoviainiKnil-sponsonid  (Mi!(!rpris(!s;  and  oblij;alions 
(it  intornational  aaoncios  or  supranational  onlilios. 
Only  tboso  I'ixcd  Incoino  Insirnmonts  tbal  arc 
donoininalod  in  loroi<;n  (non-U. . S. )  cnrnincios  count 
towards  tbo  tiirtii  lloldiiif^s  (as  dolinod  abo\  (-). 

forward  loroi^n  ciirroncv  oxcliango  contract 
involves  an  oblijcation  to  inircbase  or  soil  a  specific 
currency  at  a  future  date  at  a  |)rice  set  at  tbe  time 
of  tbe  contract. 

"’In  connection  with  its  boldings  in  fixed 
Income  Instruments,  tbe  fund  will  seek,  wbere 
possible,  to  u.se  counterparties,  as  applicable,  whose 
linanciid  status  is  sucb  that  tbe  risk  of  default  is 
reduced:  however,  the  risk  of  losses  resulting  from 
default  is  still  possible.  I’lMfiO's  Uounterpartv  Risk 
Uommill(!e  evaluates  tbe  creditworthiness  of 
counter|)arties  on  an  ongoing  basis.  In  addition  in 
information  provided  by  credit  agencies.  I’IM(X) 
credit  analysts  evaluate  each  a)))iroved  counterpartv 
using  various  methods  of  analysis,  including 
com|)any  \  isils.  earnings  updates,  the  broker- 
dealer's  reputation,  I’lMUO's  past  experience  with 
tbe  broker-dealer,  market  levels  for  the 
counterpart  v's  debt  and  e(|uitv.  tbe  coimterpartv's 
li(|uidity  and  its  share  of  market  participation. 

”  fIMUO  generallv  considers  an  instrument  to  lie 
economically  tied  to  an  emerging  market  country  if 
the  issuer  or  guarantor  is  a  government  of  an 
emerging  market  countrv  (or  anv  political 
subdivision,  agenev.  autboritv  or  inslrnmentalilv  of 
such  government),  if  the  issuer  or  guarantor  is 
organized  under  the  laws  of  an  emerging  market 
country,  or  if  the  currency  of  settlement  is  a 
currenev  of  an  emerging  market  countrv.  I’IM(X) 
has  broad  discretion  to  identifv  countries  that  it 
considers  to  tpialify  as  emerging  markets.  In  making 
investments  in  emerging  market  instruments,  tbe 
fund  em|)basizes  those  countries  with  relatively 
low  gross  national  product  per  capita  and  with  the 
potential  for  rapid  economic  growth.  I•;merging 
market  countries  are  generallv  located  in  Asia. 
Africa,  the  Middle  fast.  Latin  America,  and  fastern 
I'Jurope. 


(lovi!h)])in(!nt.s,  and  othor  .spocitic  factors 
1MMC()  holievos  to  ho  ntlcvant.  The 
k’uiid  will  normally  limit  its  exposun;  to 
a  single  non-U. S.  enrnmey  (from 
cnrrtmcy  holdings  or  invttsfmonts  in 
so(;nrili(!s  d(!nomitiat(Ml  in  that  cnrnmcv) 
to  'M%  of  its  total  as.sots. 

The  iivonign  portfolio  duration  of  the 
l'’nnd  will  vary  ha.scd  on  PIM(X)’s 
forecast  for  inttne.st  niles  and.  under 
normal  market  conditions,  will  vary 
from  zert)  to  thnu;  years.'-  The  Fund 
may  invest  in  both  high  vield  securities 
(“jnnk  bonds”)  rated  Bit,  or  investment 
grade  securities  rated  Btta  or  higher,  hv 
Moody’s  Investors  Service,  Inc. 
(“Moody's”),  or  etjnivaUtntly  ratttd  hv 
Standard  &  Boor’s  Ratings  Seirvices 
(‘‘S&B”)  or  Fitch,  Inc.  ("Fitch”),  or.  if 
unrated,  determined  hy  BIMCO  to  he  of 
comparable  ipiality.' '  'I’he  Fund 
currently  anticipates  that  at  least  50%  of 
issues  of  Fixed  Income  Instruments  held 
by  the  F’und  will  he  rated  investment 
grade  or  (hdermined  by  BIMCO  to  he  of 
com])aral)le  {juality. 'f’he  Fund  is  non- 
diversified,  which  means  that  it  may 
invest  its  assets  in  a  smaller  number  of 
issuers  than  a  diversified  fuml. 

While  corjforate  debt  securities  and 
debt  securities  economically  tied  to  an 
(unerging  market  countrv  generallv  must 
have  .S2()()  million  or  more  par  amount 
outstanding  and  significant  par  value 
tradcul  to  he  considered  as  an  eligible 
investment  for  the  Fund,  at  least  80%  of 
issues  of  such  .s(!curities  held  hv  the 
l‘’und  must  have  .S200  million  or  more 
par  amount  outstanding.  I’he  I'  und  mav 

'-Oui'iitiuii  is  a  measure  used  Id  delermine  the 
seiisilivilv  of  a  securilv's  price  lo  cbaiiges  in 
interest  rales.  Tbe  longer  a  .security's  duration,  tbe 
more  sensitive  it  will  i)e  lo  ebauges  in  interest  rales. 

'■’.Securities  rated  Ha  or  lower  bv  .Moodv's.  or 
equivalently  rated  bv  SSd’  or  f  ileb,  are  .sometimes 
nderred  to  as  “bigli  yield  securities"  or  "junk 
bonds,"  wbile  securities  rated  Haa  or  higher  are 
referred  lo  as  "inwsslmenl  grad(!."  llnral(!d 
securili(!s  mav  be  less  li(|uid  than  comparablv  rated 
securities  and  involve  the  risk  that  the  portfolio 
manager  mav  not  accuratelv  (waluate  tlrt;  .s(!curilv's 
comparative  credit  rating.  'I'o  tbe  extent  that  the 
fund  inv(!sls  in  unrated  securities,  the  fund's 
success  in  achieving  its  inv(!slinenl  objective  mav 
depend  mon;  heavily  on  the  porllidio  manager's 
credilworlliine.ss  anaivsis  than  if  the  fund  iinassled 
(!xclnsiv(!ly  in  ral(!d  securiti(!s.  Siu!  note  14.  infiti. 

l’IM(X)  uliliz.(!s  sopbislicaled  proprielarv 
t(H:bni(|U(!.s  in  its  credilwortbiiKtss  anaivsis  (d 
unrated  .securities  similar  lo  the  processes  utilized 
by  Moody's.  .Si’s!’,  and  filch  in  their  resp(!clive 
anidvs(!s  of  rated  s(!curili(!s.  for  examphs.  in  making 
a  "coin))arabl(!  (pialilv"  determination  for  an 
unrated  securilv.  I’lMCO  mav  evalual(!  llu; 
likelihood  of  |)aymenl  by  the  obligor,  the  nalun!  and 
provisions  of  the  d(!bt  obligation,  and  the  protection 
idforded  bv.  and  relativi!  position  of.  the  debt 
obligation  in  the  event  of  bankrupicv. 
reorganization,  or  other  arrangemumi  under  laws 
idfecling  creditors'  rights.  Upon  consideration  of 
these  and  other  factors.  I’lMCO  mav  delermine  that 
an  unral(!d  security  is  of  comparable  (pialily  lo  rated 
securities  in  which  the  fund  mav  inv(!sl  consist(mt 
with  tbe  I'und's  credit  (|uality  guideliiuw  described 
above. 


invust  uj)  to  10%  of  its  assots  in 
mortgago-hackiul  socuritios  or  in  othor 
assot-hiickod  socuritios.  although  this 
limitation  (loos  not  ajiply  to  socuritios 
issuod  or  guarantood  hv  Fodoral 
agoncios  or  II.S.  govornmont  s])ousorod 
iustrumontiilitios. 

'I’ho  lumd  m:iy  i)urchaso  or  soil 
.socuritios  on  a  whoii-issuod,  dolavod 
dol ivory,  or  forward  commitmont  basis 
:md  may  ongago  in  short  .saUts.  'I’ho 
Fund  may,  without  limitation,  .sook  to 
obtain  marktd  oxposuro  lo  tho  .socuritios 
in  which  it  primarily  invo.sts  by  ontoring 
into  a  .sorios  of  purchase  and  .salo 
contracts  or  by  using  othor  invostmont 
tochni(jU(;.s  (such  as  buy  hacks  or  dollar 
rolls). 

Inwstnif^nt  Soh^ction  Tuchniqiws 

In  siilocting  invostmonts  for  tho  Fund. 
BIMCO  will  (Unoloj)  an  outlook  for 
intorost  ratrts.  curroncy  oxchango  rates, 
iind  tho  (H'.onomy;  analyze  crtulit  and 
call  risks:  and  use  othor  as.sot  .selection 
tochni(|uo.s.  I’ho  proportion  of  tho 
Fund’s  invostmonts  in  .stu:uriti(;s  with 
particuhir  characteristics  (such  as 
(luality.  stictor.  inttirost  ratt;,  or  maturity) 
will  vary  based  on  IdMCO's  outlook  for 
tho  II..S.  itconomy  and  tho  oconomios  of 
othor  countri(!s  in  tho  world,  tho 
financial  markets,  and  othor  factors.  In 
seeking  to  identify  umkn  viiluod 
curroncios.  BIMCO  mav  consider  manv 
factors,  including  hut  not  limited  lo 
longor-torm  analysis  of  relative!  intonist 
rates,  inflation  rates,  real  oxchango  nitos. 
purchasing  ])ow(!r  piirity,  trade  account 
lialancos.  iind  curremt  account  balances, 
as  well  as  othor  factors  that  influonco 
(exchange  rates  such  as  flows,  marked 
technical  trends,  and  govornmont 
])()licio.s.  With  ro.s])0(;t  to  fixeul  income 
invo.sting.  IdMCO  will  attomift  to 
identify  areas  of  tho  bond  market  that 
are  undetrvaluod  relative  to  tho  rest  of 
tho  market.  IdMCO  identifies  these  areas 
hv  grouping  Fixed  Income  In.struments 
into  .sectors  such  as  monen'  markets, 
governments,  c()r])orate.s,  mortgages, 
assed-hackeel,  and  international. 
.Sophisticated  proprietary  software  then 
will  assist  in  evaluating  sectors  and 
pricing  specific  investments.  Once 
inve.stment  ()pp()rtuniti(!.s  are  identified, 
BIMCO  will  shift  a.ss(!t.s  among  sectors 
(hipending  upon  changes  in  relative 
valuiitions.  credit  s])r(!iul.s,  ;nul  other 
factors. 

Additional  Infornuition  Rat’ardin}’ 
Principed  Invostinant  Siratagias 

Tlu!  Fund  will  invest  in  currenci(!s 
iind  F'ixed  Income  Instruments  that  art! 

Miiny  ()l  tb(!  inx  iistmcnl  sliiilugics  (it  iIki  f  mul 
ard  (liscrtilionarv.  which  iiumiis  that  I’lMCO  can 
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(Hioiiomically  tied  to  foreign  (non-lI..S.) 
countries.  PIM(X)  generally  considers 
an  instrninent  to  In;  economically  tiiul  to 
a  non-lI.,S.  country  if  the  i.ssiujr  is  a 
fonhgn  governnuMit  (or  any  political 
subdivision,  agency,  anthoritv.  or 
instrnnumtality  of  such  government),  or 
if  the  issuer  is  oi’ganized  nmha'  the  laws 
of  a  non-ll..S.  country.  In  tlu;  case  of 
certain  money  market  instninumts.  such 
instruments  will  he  considercul 
economically  tied  to  a  non-U. S.  country 
if  either  the  issuer  or  the  guarantor  of 
such  money  market  instrument  is 
organized  under  the  laws  of  a  non-lI.S. 
country. 

The  Fund  will  invest  in  foreign 
currencies  and  may  invest  in  Fixcul 
Income  InstrimKmts  denominated  in 
foreign  (non-U.S.)  currenc;ies  or  receive 
revimnes  in  foreign  currencies,  and  may 
engage  in  foringn  currency  transactions 
on  a  .sj)ot  (cash)  basis  and  enter  into 
forward  foringn  currimcy  exchange 
contracts."’  A  forward  foreign  currency 
exchange  contract,  which  involves  an 
obligation  to  purchase  or  sell  a  sjxHnfic 
currency  at  a  future  date  at  a  price  set 
at  the  time  of  the  contract,  reduces  the 
I'nnd’s  (ixposure  to  changes  in  the  value 
of  the  currency  it  will  deliver  and 
increa.ses  its  exposnri!  to  changes  in  the 
value  of  the  cnrrinicv  it  will  receive  for 
the  duration  of  the  contract.  Certain 
foreign  currency  transactions  mav  also 
he  settled  in  cash  rather  than  the  actual 
delivery  of  the  relevant  currency.  Thi; 
eflect  on  the  value  of  the  Fund  is  similar 
to  selling  securities  denominated  in  one 
currency  and  ])urcha.sing  .securities 
denominated  in  another  currency.  A 
contract  to  sell  foreign  currency  would 
limit  any  potential  gain  which  might  he 
realized  if  the  value  of  the  hiulged 
currency  increases.  The  Fund  mav  enter 
into  the.se  contracts  to  hedge  against 
foreign  exchange  risk,  to  increase 
exposure  to  a  foreign  currency,  or  to 
shift  exposure  to  foreign  currencv 
nuctuations  from  one  currency  to 
another.  Suitable  hiulging  tran.sactions 
may  not  he  available  in  all 
circumstances  and  there  can  he  no 
assurance  that  the  Fund  will  engage  in 
such  transactions  at  any  given  timi?  or 
from  time  to  time. 

The  Fund  may  invest  in  variable  and 
iloating  rate  debt  securities,  which  are 


(l(!(:i(l(!  troin  tinu;  lo  time  wlu^tlier  to  use  IIkmii  iir 
not. 

"■The  I-uiid  will  limit  its  investmiuits  in 
ciiiTeiicies  to  thost!  ciirn^iicies  with  ii  minimum 

(liiily  loieieu  exchmif^e  turnover  ol  I  I.SI)  .SI 
hillion.  iis  (letminiiuul  hv  the  Hunk  lor  Interniitionul 
.Settlenumts  ("HI.S")  Trieimiul  (iirntrul  Hunk  .Survey. 
Asol  the  most  nHitmt  HI.S  Trienniul  Centrul  Hunk 
Surviw.  ut  leiist  WZ  .si^purute  cuirrencies  hud 
minimum  uveruge  duily  loreien  (ixchiuiKe  lurnovtn' 
olTI.Sl).Sl  hillion.  k'or  u  list  oi  eliKiltle  HI.S 
currencies,  sih!  u  tvtv./)/s.or<>. 


secitrities  tluit  pay  interest  at  nites  that 
adjust  whenever  a  specified  intere.st  nite 
changes  or  that  re.set  on  predittermined 
dates  (such  its  the  last  ihiy  of  tt  month 
or  ciiletid.ir  ipiiirter).  To  the  extimt  the 
k'niid  invests  in  vitri.thle  and  floiiting 
nite  debt  secnritiits  that  :ire  deemed 
iliiiptid.  thi;  l''itnd  will  limit  such 
holdings  to  an  iimonnt  consistent  with 
the  limitation  on  iliiiptid  secitrities 
di.sciissed  below.  The  Fund  niiiy  inve.st 
in  lloiiting  nite  debt  instruments 
(“floaters")  ;md  engtige  in  credit  spretid 
tniiles.  Viiriiihle  and  Iloating  rate 
.securities  genenilly  are  less  sensitive  to 
interest  rate  changes,  but  niiiy  decline  in 
value  if  their  interest  rates  do  not  rise 
its  much,  or  as  quickly,  its  interest  nttes 
in  general.  Conversely,  floiiting  rate 
securities  will  not  genenillv  increase  in 
value  if  intere.st  rates  decline. 

The  Fund  may  inve.st  in  h;mk  cai)ital 
sec.urities.  Bank  capital  securities  are 
i.ssued  by  hiinks  to  help  fulfill  their 
regiiliitorv  c.ijtital  requirements.  There 
are  two  common  types  of  hank  cajiital: 
Tier  I  iinil  Tier  II.  B;mk  capittil  is 
genenilly.  hut  not  idwttys,  of  investment 
gniile  quality.  Tier  I  securities  are 
typiciilly  exchiinge-t railed  <nid  often  take 
the  form  of  trust  ineferred  securities. 

Tier  II  securities  are  commonlv  thought 
of  its  hybrids  of  debt  ;md  ])reierred 
stock.  Tier  II  .securities  are  tv])ic<illv 
tnideil  over-the-counter,  are  often 
periietiiid  (with  no  maturity  iliite),  <iri! 
calhihle,  and  httve  it  ciimnliitive  intere.st 
defernil  feature.  This  means  that  under 
certciin  conditions,  the  i.ssner  hiink  ctm 
withhold  iiayment  of  intere.st  until  ;i 
later  ihite.  1  lowever,  such  deferred 
interest  payments  generally  earn 
interest. 

The  F"imd  may  make  short  sales  its 
part  of  its  overall  portfolio  management 
strategies  or  to  off.set  a  ])otential  decline 
in  value  of  a  seenritv. 

Other  Portfolio  Holdings  and  Non- 
Principal  Investnwnt  Strategies 

For  the  pnrjiose  of  tichieving  income, 
the  Fund  may  lend  its  ])ortfolio 
securities  to  brokers,  dealers,  iinil  other 
financ.ial  institutions,  provided  that  a 
numher  of  conditions  are  siitisfied, 
including  that  the  loan  is  fully 
collatenilized.  When  the  Fund  lends 
portfolio  securities,  its  investment 
perforniiince  will  continue  to  reflect 
changes  in  the  value  of  the  .securities 
loiined.  and  the  Fund  will  also  receive 
a  fee  or  intere.st  on  the  colhtteral.  (kish 
collateral  received  by  the  Fund  in 
seiairities  lending  transactions  may  he 
invested  in  short-term  liquid  I'^ixed 
Income  In.strnments  or  in  money  market 
or  short-term  nmtnal  funds  or  similar 
investment  vehicles,  inc.lnding  affiliated 


money  market  or  short-term  nuitnal 
fimils. 

The  Fund  may  invest  in,  to  the  extent 
])ermitted  by  .Section  12(d)(1)(A)  of  the 
1!)4()  Act.  other  affiliiited  .mil 
iimiffiliiited  funds,  such  <ts  open-end  or 
closed-end  man;igement  investment 
companies,  including  other  exchange 
traded  funds,  |)rovided  tlnit  the  Fund’s 
investment  in  units  or  shtires  of 
inve.stment  compiinies  and  other  oiten- 
end  collective  investment  vehicles  will 
not  exceed  10%  of  the  luind’s  tot.il 
assets.  The  Fund  niiiy  invest  in 
.securities  lending  colliitenil  in  one  or 
more  money  market  funds  to  the  extent 
permitted  by  Rule  12tll-l  under  the 
1040  Act,  including  series  of  FIM(X) 
Funds,  ill!  affiliated  open-end 
niimagement  investment  comp.mv 
managed  by  FIMCO. 

.Subject  to  the  restrictions  and 
limitations  of  the  1040  Act.  the  Fund 
may  elect  to  pursue  its  inve.stment 
objective  either  by  investing  directly  in 
securities  or  instruments,  or  by 
investing  in  one  or  more  underlying 
investment  vehicles  or  conqianies  th.it 
hiive  snhstantiiilly  similar  investment 
objectives  tintl  policies  its  the  Fund. 

The  Fund  niiiy  hold  tip  to  an  iiggreg.ite 
iimoimt  of  l.'iTo  of  its  net  iissets  in 
illiquid  sec.nrities  (calculated  at  the  time 
of  investment).  (Xirtain  financial 
instruments,  including,  hut  not  limited 
to.  Rule  144 A  securities,  loan 
particiiiations  iiiid  iissigmiients,  delayed 
innding  loans,  revolving  credit 
lacilities,'^  iinil  fixed-  and  floating-rate 
loans  will  he  included  in  the  1.3% 
limitation  on  illiquid  securities.  The 
Ininil  will  monitor  its  portfolio  liquidity 
on  iin  ongoing  basis  to  determine 
whether,  in  light  of  current 
circumstances,  an  adequate  level  of 
liquidity  is  being  miiintained,  and  the 
Fund  will  consider  taking  a])])ropriate 
stej)s  in  order  to  maintain  adequate 


Till!  I'lmd  niiiy  outer  into,  or  acquiro 
|iiirti(:i|)iilions  in.  dolnyocl  lundin<’  loans  and 
rovoh  iii”  crodit  lacilitios,  in  which  a  londor  af>roos 
lo  niiiko  loans  np  to  a  inaxiniinn  ainounl  upon 
doniiind  hv  the  horrowor  diirin*;  a  siiocifiod  torm. 
Those  coniinitinonts  may  have  the  ollocl  of 
roipiirins  the  l‘'imd  to  increase  its  investments  in  a 
company  at  a  lime  when  it  mif^ht  not  otherwise 
decide  to  do  so  (includiiif^  at  ii  time  when  the 
compiiin  's  linancial  condition  makes  it  uidikelv 
thiit  such  amounts  will  he  repaid).  I'o  the  extent 
that  the  I'lmd  is  committed  to  advance  addiliomd 
limds.  it  will  se"re<>iile  or  “eiirmark"  iissets 
determined  to  he  liquid  hv  I’l.VKiO  in  accordani:e 
with  procedures  estahlished  hv  the  I'und's  Hoard  ol 
I'rustees  in  iiii  amount  siiHicient  to  meet  such 
commitments. 

"‘The  I'und  mav  invest  in  fixed-  and  rioatin}>-rate 
loans,  which  investments  <>eneridlv  will  he  in  the 
lorm  ol  loan  iiarticipations  and  assignments  ol 
portions  ol  such  loans.  I’articipations  and 
assif^nnients  involve  special  Ivpes  ol  risk,  including 
credit  risk,  interest  rate  risk,  liquidity  risk,  and  the 
risks  ol  hein^  a  lender. 
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li(|iii(lity  it,  through  a  change  in  values, 
net  a.ssets,  or  oth(!r  circumstances,  more 
than  15%  of  the  Fund’s  net  assets  an; 
h(!hl  in  illi(|nid  securities.  Illiciuid 
.s(!cnritie.s  include  .securities  subject  to 
contractual  or  other  restrictions  on 
re, sale  and  other  instrmiKmts  that  tack 
readily  availahh;  markets  as  determined 
in  accordance  with  (iommi.ssion  staff 
guidance. 

The  Fund  intends  to  (lualiiy  annnallv 
and  elect  to  he  treated  as  a  regulated 
investnumt  company  under  Sut)cha|)ter 
M  of  th(!  Internal  Revtmne  (lode;.  'I'he 
Fund  may  not  concentrate  its 
investments  in  a  particular  indu.strv.  as 
that  term  is  used  in  the  1940  Act.  and 
as  int(;rpreted.  modified,  or  otherwise 
permitted  by  regulatory  authority 
having  juri.sdiction  from  time  to  lime. 

If  FlMCTl  believes  that  economic  or 
markei  conditions  are  unfavorable  to 
investors,  FlMdO  may  temporarily 
invest  up  to  100%  of  the  Fund's  a.ssets 
in  certain  defensive  strategies,  including 
holding  a  substantial  portion  of  the 
Fund’s  assets  in  cash,  cash  (Ujuivalents, 
or  other  highly  rated  short-term 
securities,  including  .securities  issiuul  or 
guaranteed  by  the  IJ.S.  government,  its 
agencies,  or  instrimKmtalities. 

The  Fund  will  not  invest  in  any  non- 
II..S  registenul  (upnty  .securities,  except 
if  such  securities  an;  trachul  on 
exchanges  that  are  members  of  the 
Intermarket  Surveillance  (houp  (“1S(1"). 

The  Fund’s  investments  will  he 
consistent  with  the  Fund’s  investment 
objective  and  will  not  be  used  to 
enhance  leverage.  That  is,  while  the 
Fund  will  he  permitted  to  borrow  as 
permitted  under  the  1040  Act,  the 
Fund’s  investments  will  not  be  used  to 
.seek  ])erformance  that  is  the  multiple  or 
inverse  multiple  (/.e..  2X  and  8X)  of  the 
Fund’s  broad-based  secairities  market 
index  (as  defined  in  Form  N-lA). 

The  Fund  will  not  invest  in  options 
contracts,  futures  contracts,  or  swap 
agrefiinents.  in  accordance  with  the 
Trust's  Exem])tive  Order. 

Additional  information  regarding  the 
Trust,  the  Fund,  and  the  Shanis, 
including  investment  strategies,  risks, 
creation  and  redemption  procediinrs. 
fees,  ]K)rtfolio  holdings,  disclosure 
j)olicie.s,  distributions,  and  taxes  is 
included  in  the  Notice  and  Registration 
Statement. 


'■’llii!  |■(!l)rl!.s(!nts  tliiit  tiu!  l-'imd'.s  hroiid- 

l);i.s(!d  socuritio.s  nuirkol  iiidox  will  Ixt  idiMilifiiui  in 
a  luliirn  ainnndnunit  to  iIk;  Kt^^islralinn  .Slal(MiuMil 
Inllowins  tlu!  Mmcr.s  lirsl  lull  cakuidar  ynar  ot 
|K!i'l(irmaiu:o. 

siiimi.  nnUi.s  S  and  4.  rnspnelivniv. 


III.  Discussion  and  (Commission’s 
Findings 

Tlu!  Commission  has  candidly 
reviewed  the  j)ro|)osed  rule  change  and 
linds  that  it  is  consistent  with  the 
requirements  of  Section  (i  of  the  Act 
and  the  rules  and  regulations 
thereunder  ajiiilicahle  to  a  national 
secnritiiis  exchange.--  In  particular,  the 
Commission  finds  that  the  propo.sal  is 
consi.stent  with  Section  (i(h)(5)  of  the 
Act,-  *  which  reipures,  among  other 
things,  that  the  Exchange’s  rules  be 
designed  to  jnevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  e(|uitabl(‘  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  .securities,  to 
remove  imi)ediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  jirotect  investors  and  the 
public  intere.st.  The  Commission  notes 
that  the  Fund  and  the  Shares  must 
comply  with  the  reiiuirements  of  NYSE 
Area  Eijuities  Rule  8.(i()()  to  be  listed  and 
traded  on  the  Exchange. 

The  Commission  finds  that  the 
pro])o.sal  to  li.st  and  trade  the  Shariis  on 
the  Exchange  is  consistent  with  Section 
11  A(a)(1)(C)(iii)  of  the  Act,-  '  which  sets 
forth  (iongress’  finding  that  it  is  in  the 
public  intiirest  and  a|)propriate  for  the 
protection  of  investors  and  the 
maintenance  of  lair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  resjiect  to  (piotations  for.  and 
tran.sactions  in.  .securities.  Quotation 
and  last-.sale  information  for  the  Shares 
will  he  available  via  tlu;  Con.solidated 
Tape  As.sociation  (“CTA”)  high-speed 
line.  In  addition,  the  Portfolio  Indicative 
Value  (“PIV”),  as  defined  in  NYSE  Area 
Eipiities  Rule  8.()()()(c)(8),  will  he  widely 
disseminated  by  one  or  more  major 
market  data  vendors  at  least  everv  15 
seconds  during  the  Exchange’s  ("ore 
Trading  Session.-’’  On  each  business 
day  before  commencement  of  trading  in 
Shares  in  the  Core  Trading  Se.ssion  on 
the  Exchange,  the  Fund  will  disclo.se  on 
its  Web  site  the  Disclosed  Portfolio,-'*  as 


-'  I.".  U..S.(;.  7H1. 

--  111  iipprovin^  Ihi.s  priiposiid  i  iilt;  (:lian<>(!.  Ilii> 
(loininis.sidii  liiis  considdnal  llui  pniposiid  rulis's 
inipacl  (in  (dllcinncy.  cniiipnlitiiin.  and  capilal 
tiinnalinn.  Sira  Ui  yUctl). 

!.'■)  ii..s.(;.  yHltlilF)). 

1.'-)  U.S.C.  7Hk-l(a)ll)((:)(iii). 

-  ' According  In  tin;  K\(:lian”(!.  snvnral  major 
markol  data  vondors  di.splay  or  mako  widolv 
availalilo  I’IVs  lakon  Irom  (U'A  or  ollior  data  foods. 

-'’On  a  daily  liasis,  llio  Advisor  will  discloso  for 
oach  portfolio  .soourity  or  otiior  financial  instrinnont 
ol  tho  l’'nnd  tho  tollowiiifi  inf'innalion:  lickor 
syniliol  (it  applicalilo).  naino  of  soenritv  and 
financial  instrinnont.  nninhor  of  sliaros  or  dollar 
vaino  ol  soenritios  and  financial  instnnnonts  hold 


defined  in  NYSE  Area  Eipiities  Rule 
8.(i()()(c)(2).  that  will  form  the  basis  for 
the  Fund’s  calculation  of  the  net  a.s.set 
value  (“NAV”)  iit  the  end  of  the 
husiiuiss  day.-^  The  NAV  of  the  Fund’s 
Shares  will  hi;  calculated  once  daily 
Monday  through  Friday  as  of  the  close 
of  tntding  on  the  New  S'ork  Stock 
Exchange  (generally,  4:00  p.m.  Eastern 
Time).  In  addition,  iiddrmation 
regarding  market  price  and  trading 
\'olume  ot  the  Shares  will  he  contimially 
available  on  a  real-time  basis  throughout 
the  day  on  brokers’  com])uter  screens 
and  other  electronic  services,  and 
information  regarding  the  jirevious 
day’s  closing  price  and  trading  volume 
information  for  the  Shares  will  be 
published  daily  in  the  financial  .section 
of  newspapers.  The  Trust’s  Web  site 
will  include  a  form  of  the  prospectus  for 
the  Fund  and  additional  data  relating  to 
NAV  and  other  applicable  ipiantitative 
information.  Price  information  for  the 
debt  securities  and  other  financial 
instruments  held  by  the  Fund  will  he 
available  through  major  market  data 
vendors.  Further,  a  basket  com])o.sition 
lile,  which  includes  the  security  names 
and  share  ipiantities.  if  a])])licahle. 
reipured  to  he  deliveri’d  in  exchange  for 
Fund  Shares,  together  with  estimates 
and  actual  cash  componi’iits,  will  he 
jnihlicly  disseminated  dailv  prior  to  the 
opening  of  the  New  York  Stock 
Exchange  via  the  National  Seciiritiiis 
(Hearing  (ioi'iioration.  The  basket 
reinesents  one  “Creation  Unit”  of  the 
Fund. 

The  (Ymnnission  further  believes  that 
the  pro])osal  to  li.st  and  trade  the  Shares 
is  reasonably  designed  to  promote  fair 
disclosure  of  information  that  mav  be 
necessary  to  price  the  Shares 
approjiriately  and  to  prevent  trading 
when  a  reasonable  degree  of 
transparency  cannot  be  assured.  The 
Commi.ssion  notes  that  the  Exchange 
will  obtain  a  repre.sentation  from  the 
issuer  of  the  Shares  that  the  NAV  per 
Share  will  he  calculated  dailv  and  that 
the  NAV  and  the  Disclosed  Portfolio 
will  he  made  available  to  all  market 
participants  at  the  .same  time.*^"  In 
addition,  the  Exchange  will  halt  trading 
in  the  Shares  under  the  sjiecific 


in  llm  piirlldlio.  mul  pnrcnnliii;!!  wni^hliii}'  ol  llm 
.siiciirily  iiiul  fiminciiil  instrnmont  in  tlui  iiortlolio. 
rill!  Well  .sill!  inlorniiilion  will  lii!  pnliliclv  iiviiiliililo 
ill  no  i:liiirf;i!. 

-■  llndor  iicconntin^  prociirliiros  tollow(!(l  In  lliii 
l■'lln(l.  tiiiilii.s  niiidi!  on  lliii  prior  lin.sinoss  diiv  ("'1’") 
will  lid  hookixl  iiiid  rdlldclixl  in  NAV  on  tliii  ciirriinl 
linsiiuiss  diiy  (■■'I'+l").  ,\(:(;ordin"lv.  tliii  I’lmd  will 
1)11  iilild  lo  disclo.sd  ill  llid  l)(!ginnin^  ot  tho  liii.siiidss 
dii\  till!  porllolio  lliiil  will  toriii  llui  liiisis  lor  llui 
NAV  ciilcuhilion  ill  lluidiul  of  llio  Ini.siiids.s  dav.  lliii 
Will)  .sill!  inlorniiilion  will  lin  pnliliclv  availiilild  ill 
no  cliiiriid. 

-“.SVk!  .\Y.S1-;  .Area  kiiuilid.s  Knlii  8.(i(l()(d)(  I  )(l)). 
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circumstances  .set  forth  in  NY.SF  Area 
Fciuities  Rule  ».(j()0((l)(2)(ll).  and  may 
hall  trading  in  the  .Sliares  if  trading  is 
not  occurring  in  tlie  securities  or  the 
fmancial  instruments  constituting  the 
Di.sclo.sed  Rortfolio  of  the  Fund,  or  if 
olluir  unusual  conditions  or 
circumstances  detrimimtal  to  llu; 
maintenance  of  a  fair  and  orderly 
market  are  pnisenl.-”  'I’he  fNchange  will 
consider  the  suspension  of  trading  in  or 
removal  from  listing  of  the  .Shares  if  the 
RIV  is  no  longer  calculated  or  available 
or  the  Disclosiul  Portfolio  is  not  made 
available  to  all  market  jjarticipants  at 
the  same  time.  *"  The  Exchange 
repres(!nts  that  the  Adviser  is  affiliatcul 
with  a  broker-dealer  and  has 
implemented  a  fire  wall  with  resi)ect  to 
its  broker-dealer  affiliate  nigarding 
access  to  information  concerning  the 
composition  and/or  changes  to  the 
l)ortfolio.  "  The  Commission  notes  that 
the  Adviser's  personnel  who  make 
d(!cisions  on  the  Fund's  i)ortfolio 
composition  mu.st  be  subject  to 
procedures  desigmul  to  ])revent  the  use 
and  di.ssemination  of  material,  non¬ 
public  information  regarding  the  Fund's 
portfolio.  *-  Furth(!r.  tin;  C.ommission 
notes  that  the  Reporting  Authority  that 
provides  the  i)isclos(ul  Portfolio  must 
implement  and  maintain,  or  Ih;  subject 

-"'Willi  r(!S|)i;(:l  lo  tiiiiliii^  halls.  Ilia  lixchanj^ii  ma\ 
coiisidiir  all  lolavanl  lacliirs  in  oxaicising  its 
(lisi.ralion  In  hall  nr  siispond  trading  in  Ihn  .Shams 
(il  lho  I'lind.  'I'rading  in  Shams  ol  thn  I'und  will  hn 
halind  it  thn  circuit  hmakcr  iiaramnicrs  in  N^’.SI'i 
.\rca  l'i(|uili(is  Kuln  7.  Hi  have  hei-n  machod.  Trading 
alsi)  inav  he  halted  hecanse  nl  market  conditions  or 
l(ir  masons  that,  in  the  view  ol  the  Kxchange,  make 
trading  in  the  .Shares  inadvisable. 

‘".See  .NY.SI-;  Area  laiuilies  Kule  H.(>tl()(d)(2)(C)(ii). 

"  .See  siipni  note  T-i  and  accom)ian\  ing  text.  The 
('■ommission  notes  that  an  investment  adviser  to  an 
open-end  limd  is  mipiired  to  he  registered  under  the 
Investment  Advisers  ;\ct  ol  1*141)  (‘’.Advisers  .Act"). 
.As  a  result,  the  .Adviser  and  its  related  personnel 
are  suhject  lo  the  provisions  ol  Rule  2()4.A-1  under 
the  .Advisers  .Act  relating  to  codes  of  ethics.  This 
Kule  requires  investment  advisers  to  adopt  a  code 
ot ethics  that  mllecls  the  liduciarv  nature  ol  the 
relationship  lo  clients  as  well  as  compliance  with 
other  ap|)lical)le  securities  laws.  .Accordingiv. 
prociHlums  designed  lo  pnwent  the  communication 
and  misus(!  ol  non-puhlic  inlormation  hy  an 
investment  adviser  must  lx;  consistimt  with  Ruh; 
2I)4.A-1  nnd(!r  the  .Advis(U's  .Act.  In  addition.  Rule 
2tlli(4)-7  under  the  .Advisers  .Act  makes  it  unlawlul 
liir  an  investment  adviser  lo  providi!  inveslm(!nl 
advice  to  cli(mts  mdess  such  inv(!slmenl  adviser  has 
(i)  adopted  and  im|)lementi;d  wriltim  |)olici(!S  and 
pr(H:(ulures  nsisonahlv  desigiuul  to  prevcml 
violation.  h\  the  investnumt  adviser  and  its 
.supm  vised  persons,  ol  the  .Advisers  .Act  and  the 
(ionnni.ssion  rules  adopted  theriainder:  (ii) 
implenumliul.  at  a  minimum,  an  annual  r(wiew 
n!garding  the  adixpiacy  ol  lhe  policies  and 
pr(H:(Hhin!s  (^stahlislnul  pursuant  lo  sid)paragi'aph  (i) 
alxive  and  the  ell(M;tivi!n(*ss  ol  Ilnur 
implementation:  and  (iii)  ihtsignaled  an  individual 
(who  is  a  su|M!rvistul  person)  msponsihle  Tor 
administ(!ring  the  policies  and  |)rocedures  adopliul 
under  subparagraph  (i)  ahovis 

*-  .See  Commentary  .llli  lo  NA'.Sl-;  .Area  Ikpniies 
Rule  d.lillll. 


to.  proccilurtt.s  do.signud  to  pruvoiit  (lit; 
ii.si;  <md  (lis.stMuiiicilion  of  matoriiil.  uon- 
puhlic  inforiuiilion  n;g;u‘ding  iht;  iictuiil 
f:ompou(!Ul.s  of  tho  ])orlfolio. '  *  The 
lyxchtmgo  .stiitus  thiil  it  h.i.s  it  gtmtu'iil 
policy  prohibiting  tho  di.strihution  of 
luiitorial.  non-public  information  by  its 
om])loyoos.  Tho  (iommission  tilso  notos 
thill  tho  Fund  will  not  invttst  in  any 
non-U.vS.-rogistorod  o(|uity  stuairitios. 
oxcopt  if  such  .socuritios  iiro  tnidoil  on 
oxchiingos  thill  iiro  momhors  of  tho  ISd. 
and  tho  Exi;himgo  would  ho  ithlo  to 
tibtiiin  survoillanco  information  via  ISCI 
from  othor  oxchiingos  that  iiro  momhors 
of  ISCi  or  with  which  tho  fixchiingo  has 
ontorotl  into  a  comprohonsivo 
survoilliinco  sharing  agroomont. 

Tho  Exchango  furthor  rojiro.sonts  that 
tho  Sharos  aro  doomod  to  ho  otjiiitv 
socuritios.  thus  rondoring  tniding  in  tho 
Shiiros  suhjoct  lo  tho  Exchango's 
oxisting  rulos  govorning  tho  trading  of 
otpiity  .socuritios.  In  support  of  this 
propositi,  tho  Exchiingo  has  mado 
ropro.sontiitions,  including: 

(1)  Tho  Shiiros  will  conform  to  tho 
initial  and  continuod  listing  critoriii 
tnidor  NYSE  Area  Erpiitios  Rtilo  H.(j(K). 

(2)  Tho  Exchiingo  has  ipiiirojiriiito 
rulos  to  facilitato  transactions  in  tho 
Shiiros  during  all  trading  .sossions. 

(5)  Tho  I’Nchango  hits  in  placo 
survoillanco  |)rocoduros  thiil  aro 
adtupiiito  lo  |)ro|)orly  monitor  Iniding  in 
tho  Sharos  in  all  trading  sossions  iiiid  to 
dolor  iind  dotoct  violations  of  l‘ixchimgo 
rulos  and  a|)plicahlo  fodoral  socuritios 
laws. 

(4)  l^rior  lo  tho  commoncomoiit  of 
trading,  tho  Exchango  will  inform  its 
Erpiity  Tnuling  Pormit  (“FTP”)  lloldors 
in  an  Information  Bullotin  (“Hullotin”) 
of  tho  spocial  charactoristics  and  risks 
associatod  with  trading  tho  Sharos. 
Sjiocifically.  tho  Bullotin  will  discu.ss 
tho  following:  (a)  Tho  pr(K:oduros  for 
purcha.sos  and  rodom])tions  of  Sharos  in 
Croat  ion  Unit  aggregations  (and  that 
Sharos  aro  not  individually  rodoomahlo): 
(h)  NYSE  Arc.i  Etpiitios  Rulo  n.2(a). 
which  imposes  a  duty  of  duo  diligonco 
on  its  FTP  Holders  lo  learn  tho  os.sontiiil 
facts  relating  to  ovory  enstomor  prior  to 
tniding  tho  Shares:  (c)  tho  risks  involved 
in  trading  tho  Sharos  during  the 
Ojioning  iiiid  l.ato  Tniding  Sossions 
when  an  u])d;ilotl  PIV  will  not  ho 
calculated  or  puhliclv  dissomimitod:  (d) 
how  information  regarding  tho  PIV  is 
dissoniinatod;  (o)  tho  rotjniroinont  that 
I'H’P  lloldors  dolivor  a  ])ro.s])octus  to 
investors  purchasing  newly  issued 
Sharos  ]irior  to  or  t:oncurrontly  with  tho 
confirmation  of  a  transaction;  and  (f) 
trading  inforniiition. 

“.Sec-  NY.SI-;  Area  Rquiticcs  Rule  a.lit)f)((l)(2)(li)(ii). 


(.5)  For  initial  and  continuod  listing, 
tho  Fund  will  ho  in  comjilianco  with 
Rulo  l()A-5  iindor  tho  Act.'*-'  as 
])rovidod  hv  NYSE  Area  I'Aiuitios  Rulo 
.5.5. 

((>)  Tho  Fund  may  hold  nji  to  an 
aggrogiito  amount  of  t5‘){)  of  its  not 
assets  in  illitiuid  socuritios  (calculated 
ill  tho  time  of  invostmonl).  Cortiiin 
fiiiiincial  instrunionts.  including,  lint  not 
limited  to.  Rule  144A  soenritios.  loan 
piirlicipiitions  iind  iissignmonts.  doliiyod 
funding  loans,  revolving  credit  facilities, 
and  fixed-  and  floating-rate  loans  Avill  bo 
inclndod  in  tho  15%  liniiliition  on 
illitiuid  .socuritios. 

(7)  Tho  Fund's  invostmonts  will  lit; 
consistent  with  tho  Fund's  invostmont 
objtictivo  and  Avill  not  bo  usotl  to 
onhanco  lovorago. 

(h)  Tho  Fund  will  normally  limit  its 
ox])o.suro  to  a  single  non-lJ.S.  t:urroncy 
(from  currency  holdings  or  invostmonts 
in  socuritios  donominatod  in  that 
t:urroncy)  to  20%  tif  its  totiil  iissots.  Tho 
Fund  cnrronlly  anticipates  that  at  least 
5()‘)-'<)  of  issues  of  Fixed  hu:omo 
Instriimoiits  hold  by  tho  Fund  will  ho 
rated  iiiA’ostmont  grade  or  dotorminod  by 
PIMCO  to  1)0  of  com])ar<il)lo  (inalitv-  hi 
iiddition.  while  c.orporato  debt  soenritios 
and  debt  .soenritios  ocononiically  tied  to 
an  omorging  mtirkot  t;ountrv  gonorallv 
iiinst  liiivo  .S2()()  million  or  more  par 
amount  outstanding  and  significant  ptir 
value  traded  to  ho  considered  as  iiii 
eligible  invostmont  for  tho  Fund,  at  least 
»()*)(>  of  issues  of  such  socuritios  hold  by 
tho  Fund  must  have  .S2()()  million  or 
more  iittr  amoiinl  ont.standing. 

(?))  Tho  Fund  will  not  invest  in  any 
non-U. S.-rogistorod  otiuily  socuritios. 
oxcojit  if  such  socuritios  aro  traded  on 
oxchangos  that  aro  momhors  of  tho  ISG. 
Tho  Exchango  would  bo  able  to  obtain 
surA’oillanco  information  via  LSCc  from 
othor  oxchangos  that  aro  momhors  of  ISU 
or  with  whicli  tho  Exchango  has  ontorod 
into  a  comprohonsivo  survoillanco 
sharing  agroomont. 

(10)  Tho  Fund  Avill  not  iuA'ost  in 
options  contracts,  futures  contracts,  or 
swap  agroomonts.  in  accordance  with 
tho  Trust's  E.xompti\’o  Order. 

(Tl)  A  mininium  of  1  ()().()()()  Sharos  of 
tho  Fund  will  ho  out.standing  at  tho 
comnioncomont  of  trading  on  tho 
I'ixchiingo. 

This  iijiproval  order  is  based  on  the 
Exchiingo’s  roprosontalions  and 
doscrijilion  of  tho  Fund,  including  those 
sol  forth  iiboA'o  iind  in  tho  Notice. 

For  tho  foregoing  reasons,  tho 
Oommission  finds  that  tho  jiroposod 
rule  change  is  t:onsistont  with  Section 
l)(h)(5)  of  tho  Act  *■'■  and  tho  rulos  and 

17  CI'R  24l).ll)A-:i. 

I, A  Ik.S.C.  78Kh)(.A). 
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regulations  tluireiinder  ai)])li(;al)le  to  a 
national  securities  excliange. 

IV.  (Conclusion 

It  is  Ihcrafore  ordannl.  ])ursuant  to 
S(;ction  1  t)(l))(2)  of  tin;  Act.  “■  that  the 
])ro])o.s(;(l  rule  change  (SR-NYSFArca- 
201 2-133)  h(!.  and  it  her(;hy  is, 
a])|)roved. 

l''()r  llu!  (Commission.  I)y  tlu;  Division  of 
'I'rading  and  Markers,  piirsuanl  to  dilegaltal 
aulliority.-*^ 

Kevin  M.  O’Neill. 

D(-I)iilv  St-cn^ldiT. 

If'R  Dot;.  20i:i-()H4!l()  iMli^d  2-14-i:i;  K:4.T  iiin| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68901;  File  No.  SR-CBOE- 
2013-018] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  to  Amend  the  Fees 
Schedule 

fehniary  11. 2013. 

Rursuant  to  Section  lU(h)(l)  of  the 
Securities  Fxchange  Act  of  1U34  (the 
“Act"),'  and  Rule  19h-4  thereunder.- 
notice  is  hereby  given  that  on  Fehruarv 
1,  2013,  (Chicago  Board  ()|)tions 
Fxchange,  Incorporated  (the  “Fxchange" 
or  “CCBdF")  filed  with  the  Securities 
and  Fxchange  (Connnission  (the 
“CConiinission")  the  jiroposed  rule 
change  as  described  in  Items  1,  II  and  III 
helow,  which  Items  have  been  prepared 
by  the  Exchange.  The  (Commission  is 
|)uhlishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposiul  Rule  Change 

The  Exfdiange  is  proposing  to  amend 
the  Fees  Scluidule.  The  text  of  the 
jiropo.sed  rule  change  is  available  on  the 
fCxchange’s  Web  site  (http:// 
www.cboa.coiu/AhoutdBOE/ 
(iB()EIj;d(ilII(;oul(itory}  Ionia jispx).  at 
the  I'Cxchange’s  Office  of  the  Secretary, 
and  at  the  (Commission. 


"■  l.'i  D..S.C.  78.s(l))(2). 
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II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commi.ssion,  the 
I'Cxchange  included  statements 
concerning  the  jmrpose  of  and  basis  for 
the  propo.sed  rule  change  and  discu.ssed 
any  comments  it  received  on  the 
|)roposed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
places  sjiecified  in  Item  IV  helow.  The 
I'Cxchange  has  jirepared  summaries,  set 
forth  in  sections  A.  B,  and  (C  helow,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Salf-Badulotorv  Organization's 
Stataniant  ol  tha  Pnrpasa  of.  and  tlw 
Statutory  Basis  for,  tba  Proposed  Bala 
Oban go 

1.  Pui’jiose 

fhe  Fxchange  is  ])roposing  to  amend 
its  Fee  Schedule.  Specifically,  the 
Exchange  is  proposing  to  increase  the 
threshold  in  which  it  waives  customer 
transaction  fees,  implement  a  $0.25 
marketing  fee  for  trading  in  SPY  and 
QQQ  o])tions,  and  eliminate  the 
com])lex  order  surcharge. 

First,  the  I'Cxchange  is  proposing  to 
increase  the  threshold  at  which  the 
I'Cxchange  waives  the  customer 
transaction  fee  in  “FTF.  FTN  and 
llOLDRs  Options."  (Currentlv,  the 
Fxchange  waives  tran.saction  fees  for 
customer  orders  of  5)0  contracts  or  less 
in  transactions  in  FTP’s,  F'l’Ns,  and 
IlOLDRs  options.  y\ny  order  that  is  100 
contracts  or  more  is  charged  a  fee  of 
$0.13.  ’flu;  I'Cxchange  is  pro|)osing  to 
increase  this  threshold  and  waive 
transaction  fees  for  cu.stomer  orders  of 
249  contracts  or  less  in  the.se  o])tions. 
The  Fxchange  will  charge  any  leg  of  a 
complex  orders  in  the.se  o])tions  that 
exceeds  245)  even  if  the  leg  is  onlv 
partially  executed  helow  the  245) 
threshold.  For  orders  250  contracts  and 
above,  the  Exchange  will  continue  to 
charge  a  fee  of  $0.13.  (Corresponding 
edits  will  akso  he  made  to  Footnote  5)  in 
the  Fees  Sc:hedule  to  reflect  the  change. 
Raising  the  threshold  for  which  the 
Fxchange  will  waive  transaction  fees 
will  allow  cu.stomers  who  engage  in 
FTF,  F'l'N  and  IlOLDRs  options  trading 
the  o])])ortunity  to  ])ay  lower  fei;s  for 
larger  transactions  and  j)rovide  greater 
incentives  for  such  trading.  In  addition, 
increasing  this  threshold  will  encourage 
more  interaction  with  Fxchange 
customers  and  encourage  the  direction 
of  customer  FTF.  FTN  and  IlOLDRs 
options  orders  to  the  Fxchange. 

Next,  the  Fxchange  is  proposing  to 
imj)lement  a  $0.25  marketing  fee  for 
electronic  trading  in  SPY  and  QQQ 


o])tions.  (Currently,  the  Marketing  Fee 
as.sesseil  on  all  Penny  Pilot  Exchange- 
Traded  Fund  (“I'C’TF”)  options  is  $0.25 
per  contract,  with  the  exception  of  SPY 
and  QQQ.  3'he  Fxchange  only  charges  a 
.$0.25  fee  per  c;ontract  in  SPY  and  QQQ 
options  for  cpialifying  complex  orders 
that  trade  via  the  Fxchange  (Complex 
Order  Book  against  individual  leg 
markets.  'The  Fxchange  is  pro|)o.sing  to 
amend  the  Fees  Schedule  to  assess  this 
.$0.25  fee  per  contract  on  all  ([ualilving 
orders  whether  simple  or  com])lex.  This 
change  will  place  SPY  and  QQQ  on  the 
same)  footing  regarding  the  Marketing 
Fee  as  other  options  in  the  Penny  Pilot 
cla.sses.  Other  exchanges  a.s.se.s.s  their 
marketing  fees  on  SPY  and  QQQ.  ‘  To 
correspond  with  this  jiroposed  change, 
the  Exchange  also  proposes  to  eliminate 
the  “Notes”  section  of  the  "Marketing 
l'’ee”  table  of  the  Fees  Schedule  to 
reflect  this  change.^ 

Finally,  the  Exchange  is  ])ropo.sing  to 
eliminate  the  surcharge  on  comj)lex 
orders.  (Currently,  the  Fxchange  has  a 
$0.10  surcharge  per  contract  for  the 
electronic  execution  leg  of  a  com|)lex 
order  in  multiply-listed  options  that 
executes  against  a  customer  c;omplex 
order.  This  surcharge  is  in  addition  to 
the  other  transaction  fees.  The  Fxchange 
is  pro])osing  to  eliminate  this  surcharge. 
Eliminating  the  surcharge  for  complex 
orders  will  allow  Trading  Permit 
Holders  ("TPlls")  who  engage  in 
complex  order  trading  the  opportunity 
to  pay  lower  fees  for  such  transactions 
and  provide  greater  incentives  for  such 
trading.  In  aridition,  eliminating  the 
$0.10  surcharge  will  encourage  more 
interaction  with  Fxchange  cu.stomers. 

Thus,  the  propo.sed  changes  are 
designed  to  attract  greater  order  flow  to 
the  Exchange.  This  would  bring  greater 
liejuidity  to  the  market,  which  l)enefit.s 
all  market  partici])ants.  'The  proj)ose 
changes  are  to  take  effect  on  Fehruarv  1. 
2013 

2.  Statutory  Basis 

The  Exchange  believes  the  pro]K)sed 
rule  change  is  consistent  with  the 
SecuritiiLs  Fxchange  Act  of  15)34  (the 


‘  .S’c(’ .Siicliim  II.  "I’livmiMil  lor  ()r<li!r  l'1(i\v  I’oo.s." 
ol  Iho  N;is(I<k|  OMX  I’tll.X  ("I’tilx")  Fiu!  .Scluuliilo. 

■'11u!  "NoUis"  soction  ol  llu;  “Markoliii”  Dm!" 

Iiil)l(!  |■(!il(ls  "1  lio  niiirk(4iii^  Ibo  will  iiol  l»!  assossrsil 
OH  (!l(u:lroni(:  tniiisactions  in  .SI”!’  amt  QtJQ.  oxcopl 
lor  d(!(:tronic:  Iran.saclions  rosiiltin^  Iron)  .AIM  aiul 
(:omi)li!X  ordors  llial  Irado  in  oillu^r  ( !().\  or  COD 
((vxcliidiii"  (:oin|)l(!X  ordors  tlial  Irado  against  tlio  l(!^ 
inarkols.  on  which  llii!  inarkrSino  hu;  will  not  l)o 
ass(!S.sod).  11i(!  niark(4ino  hu;  will  conlinno  to  hi; 
as.so.s.sod  on  opon  onicrv  Iransactions  in  .Sl’1'  and 
QQQ."  Docansr!  tlio  Kx(:han<;o  propos<!s  lo  assiiss  IIk; 
Markotiiif;  Mm;  lo  .Sl’N’  and  QQQ  in  llu;  saino  niannor 
as  il  ap|)li(!S  lo  olhin'  I’onnv  I’ilol  clas.siis  llu;  .SI’I’- 
and  QQQ-spocilic  spociticalions  s(!l  onl  in  Iho 
"Nolos"  .s(!clion  an;  no  lonoor  rolox  ani  and  can  ho 
riololod. 


11244 


Federal  Register/ Yol.  78,  No.  32 /Friday,  February  15,  2013 /Notices 


“Act”)  and  the  rules  and  regulations 
thereunder  applicable  to  the  lixchange 
and,  in  |)articular.  the  reciuirenients  of 
,S(!(:tion  ()(h)  of  the  Act.'*  .S|)e{:ifically, 
the  Fxchange  believes  the  pro])ose(l  rule 
change  is  consistent  with  S(!ction  (i(t))(4) 
of  the  Act,'’  which  provides  that 
Fxchange  rules  may  provide  for  the 
ix|uitahie  allocation  of  reasonable  dues, 
fees,  and  other  chai'g(!s  among  its 
Trading  Permit  Holders  and  other 
persons  using  its  facilities. 

In  particular,  the  ])roposed  change  to 
increase  the  thnxshold  at  which  the 
Fxchange  waives  the  transaction  fee  for 
customer  orders  is  reasonable  becau.se  it 
will  allow  customers  who  engage  in 
suc:h  trading  to  trade  larger  orders 
without  any  electronic  tran.saction  fee.  It 
is  equitable  and  not  unfairly 
discriminatory  becau.se.  while 
customers  are  a.sses.sed  different,  and 
often  lower,  fee  rates  than  other  market 
participants,  this  is  a  common  ))ractice 
within  the  options  marketplace,  and 
customers  often  do  not  have  the 
.sophisticated  trading  algorithms  and 
systems  that  other  market  partici))ants 
often  possess.  Further,  to  the  extent  that 
any  change  in  intramarket  competition 
may  result  from  the  j)ropo.sed  change  to 
the  threshold  for  waiving  o])tions 
custoiiKir  transaction  fees,  such  possible 
change  is  justifiable  and  offset  becau.se 
the  clianges  to  such  fees  are  designed  to 
attract  greater  custoimir  order  flow  to 
the  Fxchange.  This  would  bring  greater 
li(|uiditv  to  the  market,  which  benefits 
all  market  participants.  Further,  the 
proposed  change  will  be  applied  to  all 
customers  etiually. 

Next,  the  proposeil  t:hange  to  assess  a 
.St). 2.')  marketing  fee  for  all  .SPY  and 
QQQ  options  contracts  is  reasonable 
because  it  |)uts  trading  in  SPY  and  QQQ 
options  on  the  same  footing  regarding 
the  Marketing  Fee  as  other  o])tion.s  in 
the  Penny  Pilot  Clas.ses.  It  is  ecpiitable 
and  not  unfairly  discriminatorv  because 
it  is  a])|)lied  to  all  TPIls  ecpiallv  and 
|)ut.s  TPHs  trading  .SPY  and  QQQ  on  the 
same  footing,  with  regards  to  the 
Marketing  Fee,  as  other  Penny  Pilot 
classes.  Moreover,  other  exchanges 
assess  their  marketing  fees  on  .SPY  and 
QQQ  transactions." 

I’inally.  the  projiosed  change  to 
eliminate  the  conqilex  order  surcharge 
is  reasonable  because  it  will  allow  'ITlls 
who  engage  in  complex  order  trading 
the  o])])ortnnity  to  jiav  lower  fees  for 
such  transactions.  It  is  ecpiitahle  and  not 
unfairly  di.scriminatory  becau.se  it  is 
a|)plied  to  all  TPHs  ecpially  and  will  no 
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longer  place  non-customer  markiit 
particijiants  on  a  dithn'ent  footing,  with 
regards  to  the  com])lex  order  surchargi!. 
from  cu.stomers. 

B.  S(ill-I{(;;^ul(il()iv  Ori’anization’s 
Stdtcnu'nt  on  Bunion  on  Coinpotition 

(;B()F  does  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition  that  is  not 
neces.sary  or  a])propriate  in  furtherance 
of  the  purposes  of  the  Act.  'I'he 
Fxchange  does  not  believe  that  the 
l)roj)o.sed  changes  to  increase  tin; 
thre.shold  for  waiving  the  electronic 
cu.stomer  transaction  fee  will  cause  any 
unneces.sary  burden  on  intramarket 
competition  Ixjcau.se.  while  customers 
are  as.sessed  different,  and  often  Iowcm', 
fee  rates  than  other  market  partici])ant.s, 
this  is  a  common  practice  within  the 
options  marketplace,  and  customers 
often  do  not  have  the  soi)histicated 
trading  algorithms  and  .systems  that 
other  market  participants  often  po.ssess. 
Furtluir,  to  the  extent  that  any  change  in 
intramarket  competition  may  result 
from  the  pro])o.sed  change  to  tin; 
thre.shold  for  waiving  options  cu.stomer 
tran.saction  fees,  such  ])ossil)le  change  is 
justifiable  and  offset  becau.se  the 
changes  to  such  fees  are  dcysigmul  to 
attract  gnsiter  cu.stomer  ord(;r  flow  to 
the  Fxchange.  This  would  bring  greatiu' 
liciuidity  to  tlu;  market,  which  bcmidits 
all  market  participants.  The  Fxchange 
does  not  believe  that  the  |)ro])osed 
change  will  cause  any  unnecessary 
burden  on  intermarket  competition 
becau.se  the  changes  are  minimal. 
Further,  to  the  extent  that  this  change; 
makes  trading  on  (3f()F  more  attractive 
to  customers  or  other  market 
participants  on  other  exchanges,  thev 
can  alwavs  elect  to  semi  orders  to 
CBOE. 

The  Exchange  does  not  believe  the 
jiroposed  changes  to  a.sse.ss  a  .S0.2.'5  fee 
in  .SPY  and  QQQ  o])tion.s  will  cause  any 
unneces.sary  burden  on  intramarket 
competition  because  it  merely  jnits 
the.se  ojdions  classes  on  the  same 
footing  regarding  the  Marketing  Fee  as 
other  options  in  the  Penny  Pilot  Classt’s 
and  will  be  asses.sed  to  the  .same  market 
participants  as  other  clas.ses  to  which 
tin;  Marketing  f’ee  is  as.s(!.ssed.  The 
Fxchange  does  not  believe  that  the 
])ropo.sed  change  will  cause  any 
unnec(!.s.sary  bunhm  on  intermarket 
conqxitition  l)(!cause  tin;  lee  is  similar  to 
f(H!s  assii.ssed  at  other  (ixchanges  assess 
tlunr  marketing  lees  on  the.se  classes." 

Finally,  the  Fxchange  does  not  believe 
the  pro])osed  changes  to  eliminate  the 
com])lex  order  surcharge  will  cause  anv 
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unnecessary  burden  on  intramarket 
competition  because  the  change  is 
minimal  and  applies  to  a  specific  .set  of 
orders.  Fnrtlnir.  it  puts  non-cu.stomer 
market  jiarticipants  on  the;  same  footing, 
with  regards  to  the  conqilex  order 
surcharge,  as  cu.stomers.  Moreover,  to 
the  extent  that  any  change  in 
intramarket  competition  mav  riisult 
from  the  pro])o.s(;d  c.hange.  such 
possible  change  is  justifiable  and  offset 
because  the  changes  to  such  fees  are 
d(!.signed  to  attract  greater  cu.stomer 
order  flow  to  the  Ivxchange.  3'hi.s  would 
bring  greater  liciuidity  to  the  market, 
which  benefits  all  market  partici])ant,s. 
'fhe  Fxchange  does  not  believe  that  the 
proposed  c;hange  will  cause  any 
unneces.sary  burden  on  intermarket 
competition  because  the  changes  arc; 
very  minimal  and  sjjecific  to  certain 
order  tyjies.  Further,  to  the  extent  that 
this  change  makes  trading  on  CBCJE 
more  attractive  to  market  participants 
on  other  exchanges,  they  c;an  always 
elect  to  .send  orders  to  (33()E. 

The  Fxchange  also  notes  that  it 
operates  in  a  highly-comjietitive  market 
in  which  market  participants  can 
readily  direct  order  flow  to  coni])eting 
venues  if  they  deem  fee  levels  at  a 
])articular  V(!nue  to  he  exc:es.sive.  The 
pro])o.sed  rule  changes  ridlects  a 
competitive  ])ricing  structure  designed 
to  incent  market  ])artici])ant.s  to  direct 
their  ord(;r  flow  to  the  Fxchange,  and 
the  I'Nchange  believes  that  such 
.structure  will  hel])  the  Fxchange  remain 
com])etitive  with  those  fees  and  rebates 
a.ss(!.s.sed  by  other  venues. 

C.  Solf-Bognlatory  Oigoniznt ion's 
Slatoinoni  on  Cionnnonis  on  tlio 
Pi'oposod  Bnlo  (ihnngo  Bocoivod  from 
Mombors.  Participants,  or  Others 

The  Fxchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Propcjsed  Rule  (3iange  and  Timing  for 
(Commission  Action 

The  foregoing  ride  change  has  become 
(iffective  ])ursuant  to  .Section  lt)(l))(3)(A) 
of  the  Act"  and  jiaragra])!!  (f)  of  Rule 
l‘)b-4"’  thereunder.  At  any  time  within 
(it)  days  of  the  filing  of  the  pro])os(!d  rule 
change,  the  (Commission  summarilv  mav 
temiKirarily  susjiiaul  such  rule  change  if 
it  ap])ears  to  the  (Commission  that  such 
action  is  nece.ssary  or  ajipropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otluirwise  in  furtherance  of 
the  pur])o.ses  of  the  Act. 
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IV.  Solicitation  of  (Comments 

InttMosted  persons  are  invited  to 
snl)init  writtcai  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  pro])o.sed  rule 
cliangt;  is  consistent  with  the  Act. 
(lonnnents  may  l)e  suhinitted  hv  any  of 
the  following  methods; 

Hloctronic  (^oiuintnits 

•  Use  the  (Commission's  Internet 
comment  form  (/i///j://inrn'..sw;.gov/ 
nil(^s/sro.shtnil)-,  or 

•  Send  an  email  to  rula- 
(:oiiunents@s(!(:.<>ov.  Please  inc:hide  File 
Niimher  SR-CB(1E-2()13-()18  on  the 
subject  line. 

Paper  Comments 

•  .Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Miir])hy.  Secretary, 
.Securities  and  Exchange  (Commission, 
100  F  Street  NE.,  Washington.  DC 
20.540-1000. 

All  submissions  should  refer  to  File 
Nmnher  .SR-(CB()E-2013-018.  This  file 
nmnl)(!r  should  he  inclmhul  on  tlu; 
subject  line  if  email  is  us(;d.  To  help  the 
(Commission  process  and  review  your 
comments  more  effic:ientlv.  please  use 
oidy  one  method.  The  (Commission  will 
|)ost  all  comments  on  the  (Commission’s 
Internet  Web  site  (h11p://\\’i\’i\’.see.gov/ 
rules/sro.shtml).  (Copies  of  the 
suhmi.ssion,  all  suhsecimmt 
amendments,  all  written  statements 
with  res])ect  to  the  ])ro])osed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
(Commission  and  any  ])erson.  other  than 
tho.se  that  may  he  withheld  from  the 
public  in  accordance  with  the 
jH'ovisions  of  5  l)..S.C.  552.  will  be 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room.  100  F  .Street  NE., 
Washington.  D(C  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  such 
filing  al.so  will  he  available;  for 
inspection  and  copying  at  (CBOE’s 
princi])al  office.  All  comments  received 
will  he  pe)sted  without  change;  the 
(Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  .should  submit  only 
information  that  you  wish  to  make 
available  puhliclv.  All  submissions 
should  refer  to  File  Nund)er  .SR-(CB()E- 
2013-018,  aud  should  he;  submitted  on 
or  before  March  8.  2013 


for  llu!  (Commission,  by  llm  Division  of 
Trading  and  MarkiJls,  |)ni'siianl  to  d(;i(;gal(;d 
aniliorilv. ' ' 

Kevin  M.  O'Neill, 

Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68870;  File  No.  SR- 
NYSEArca-2012-139] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Order  Granting  Approval  of 
Proposed  Rule  Change  To  List  and 
Trade  First  Trust  Preferred  Securities 
and  Income  ETF  Under  NYSE  Area 
Equities  Rule  8.600 

l•'(!l)rna^y  8.  201.3. 

I.  Introduction 

On  D(;ceml)(;r  8,  2012,  NY.SE  Area, 

Inc.  (“Exchange”  or  “NY.SE  Area”)  filed 
with  the  .Securities  and  Exchange 
(Commission  (“(Commission”),  ])ursuant 
to  .Section  19(h)(1)  of  the  .Securities 
Exchange  Act  of  1934  (“Act”)  '  and  Rule 
19l)^  thereunder.-  a  proposed  rule 
change  to  list  and  trade  sliares 
(“.Shares”)  of  the  First  Trust  Preferred 
.Securities  and  Income  ETF  (“l‘’und”) 
under  NY.SE  Area  E(juiti(;s  Rule  8.(){)(). 
The  |)roi)os(;d  rule  change;  was 
published  in  the  Federal  Regi.ster  on 
December  20,  2012.  ’  The  (Commission 
received  m;  comments  ein  the  proposal. 
This  order  grants  approval  of  the 
pro])o.sed  rule  change. 

II.  Description  of  the  Proposal 

The  Exchange  jiniposes  to  list  and 
trade  the  .Shar(;s  of  the  Fund  pursuant 
to  NY.SE  Are:a  Eejuities  Rule  8.000. 
which  governs  the  li.sling  and  trading  of 
Managed  Fund  Shares  on  the  Exchange. 
The  Shares  will  lx;  offer(;d  by  First  Trust 
Exchange-Traded  Fund  HI  (“Trust”), 
which  is  organiz(;d  as  a  Ma.ssachusetts 
business  trust  and  is  registered  with  the 
("ommission  as  an  ojjen-end 
management  investment  company. ■*  The 


inve.stment  adviser  to  the  Fund  is  First 
Trust  Advisors  E.P.  (“Adviser”). 
.Slonehridge  Advisors  LL(C  will  .serve  as 
investment  suh-adviser  to  the  Fund 
(“.Suh-Adviser”)  and  will  provide  day- 
to-day  ])orlfolio  management  of  the 
Fund.  First  Trust  l^orlfolios  E.P. 
(“Distributor”)  will  lx;  the  i)rinci])al 
underwriter  and  distributor  of  the 
Fund’s  .Shares.  Brown  Brothers 
llarriman  &  (Co.  will  serve  as 
administrator,  custodian,  and  transfer 
agent  for  the  Fund.  The  Exchange  stales 
that  each  of  the  Adviser  and  .Suh- 
Advis(;r  is  affiliated  with  a  broker-dealer 
and  represents  that  each  such  Advi.ser 
and  .Snh-Adviser  has  implemented  a  fire 
wall  with  respect  to  its  respective 
l)roker-deah;r  affiliate  regarding  access 
to  information  c:oncerning  the 
composition  of  and  changes  to  the 
Fund’s  ])ortfolio.’> 

Description  oj  the  Fund 

The  Fuml’s  objective  will  he  to 
provide  current  income  and  total  return. 
Under  normal  market  conditions,”  the 
Fund  will  invest  at  least  80%  of  its  net 
assets  (including  inv(;stment 
borrowings)  in  preferred  securiti(;s 
(“Preferr(;d  .Securities”)  and  income- 
producing  d(;l)t  securities  (“Income 
.Securities”).^  The  Adviser  re])r(;sents 


.Sec  ('.oiiiniiMilarv  .llli  to  N'l’.Si;  Area  kciuilios 
Knit!  a.IilKl.  i'lu!  lAchangi!  raprosrails  Ihal.  in  lln; 
(ivant  (a)  llu!  Advisor  or  iho  .Sub-Advisor  boconuw 
nowlv  alfilialod  willi  a  brokiu-doahu-.  or  (b)  anv  now 
advisor  or  sub-advisor  iMuionuis  alHlialiul  with  a 
l)rokor-doalor.  it  will  iinploinont  a  liro  wall  with 
ros|)o(:t  lo  sucb  brokor-desdor  n^garding  acersss  to 
inlorniation  ooucorning  Iho  coinposilion  and/or 
obangos  lo  tbo  porltolio.  and  will  bo  subjiu:!  to 
proi:od\iros  dosignod  lo  prcnauil  tbo  uso  aiul 
dissoinination  ol  inatorial.  non-public  iidbnnation 
rogarding  suc:h  portfolio. 

'■Tbo  lorin  '  undor  norin.d  inarkot  conditions" 
includos.  but  is  not  liinilod  to.  Iho  abs(uic(!  of 
oxlromi!  volatility  or  trading  balls  in  tlx;  (!(|uily 
inark(!ts  or  tbo  financial  inarkots  gonorallv; 
o|)oralional  issues  causing  dissoinination  of 
inai:curato  markol  iidorination:  or  force  majouro 
typo  events  sucb  as  .systems  failure,  natural  or  man¬ 
made  disa.slor.  act  of  (aid.  armed  conflict,  act  of 
terrorism,  riot  or  labor  di.sru|)lion.  or  any  similar 
inlorvoning  circumstance. 

'The  Kxcliange  slates  that  Ihi!  risks  and  |)olenlial 
rewards  of  investing  in  the  Fund  mav  at  limes  be 
similar  lo  the  risks  and  potential  rewards  of 
investing  in  both  eipiitv  funds  and  bond  funds. 
Certain  of  the  I’riderred  .Securilies  in  which  the 
Fund  will  invest  will  be  traditional  preferred  slocks 
that  issue  dividends  that  qualifv  for  the  dividend 
rijceived  deduction  under  wbicb  "(pialified" 
domestic  corporations  are  able  lo  exclude  a 
percentage  of  the  dividends  received  from  their 
taxable  income.  Certain  of  the  Preferred  Securilies 
in  wbii:b  the  Fund  will  invest  will  be  preferred 
slock  that  does  not  issue  dividends  that  ipialify  for 
the  dividends  retieived  deduction  for  eligible 
investors  ("non-DKD  preferred  stock"]  that  do  not 
(|ualifv  for  the  dividends  received  deduction  or 
issue  (pialified  dividend  income.  As  described  in 
the  Registration  Statement,  hybrid  preferred 
securilies.  another  Ivpe  of  Preferred  .Securities,  are 
typically  junior  and  fully  subordinated  liabilities  ol 

('.(iiiliiiiii'd 


"  17  CFK  2t)t).:tt)-:t(al(12). 

'  !.'■)  fl.S.C.  7«s(b)(l). 

-  17  CFR  24(l.1<ll)-4. 

‘  See  .Securities  Fxcbaiige  Act  Release  No.  (it{4.')8 
(December  IK,  2012).  77  FR  70148  ("Notice"). 

'  'file  'frusi  is  registered  under  the  Investment 
Com|)any  Act  of  1!I4I)  ("1040  Act").  On  .Seplember 


2;i.  2011.  the 'I'riist  filed  witli  the  Commission  a 
registration  slalemeni  on  Form  N-IA  under  the 
.Securities  Act  of  10:i;i  and  under  the  1040  Act 
relating  lo  the  Fund  (File  Nos.  :i:i:i-170070  and 
81  l-2224,'i)  ("Registration  .Slalemeni").  In  addition. 


the  Commission  has  issued  an  order  granting 


certain  e.xemplive  relief  to  the  'frusi  under  the  1040 
Act.  See  Inveslmimt  Companv  Act  Release  No. 
30020  (April  10.  2012)  (File  No.  812-1370.a) 
("Fxemptive  Order"). 
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that  initially  at  least  .5()‘K)  oi  the  Fund’s 
net  a.ss(!ts  invested  in  I’referred 
.S(!(:urities  and  .50'X>  of  the  Income 
Sifcnrilies  held  by  the  f  und  will  he 
exchange-listed.'*  How(;ver,  the  Fund 
resm  ves  tin;  right  to  nMlnce  the 
l)(!rcentag(!  of  asscits  that  are  exchangi;- 
iisttul.  Frelerred  .Securities  held  by  the 
Inind  generally  pay  tixiul  or  adjnstahle- 
ratci  distributions  to  inviistors  and  have 
preference!  over  common  .stock  in  tlu! 
))avment  of  distrihntions  and  the 
iiepiidation  of  a  company’s  assets,  hut 
are  geiuirally  junior  to  all  forms  of  the 
company’s  debt,  imlnding  both  senior 
and  snhordinateul  debt.  For  ])nrpo.ses  of 
the  8t)%  test  s(!t  forth  above.  Income 
.Securities  consist  of  both  foreign  anil 
domestic  debt  in.struments.  including 
corporate  bonds,  high  yield  bonds, 
convertible  .securities,  and  contingent 
convertible  capital  securities.  In 
addition,  for  pui'iioses  of  the  8()'X)  test 
set  forth  above,  securities  of  other  open- 
end  funds,  closed-end  funds,  or 
exchangii-traded  funds  ("FTFs”) 
registered  under  the  Act  *'  that 
invest  primarily  in  Priiferred  .Siuairities 
or  Incoini!  .Securiti(!s  will  he  deiiined  to 
he  I’referred  .Secnritiiis  or  Income 
.Securiti(!s.  resiiectivelv.  The  Advisiir 
r(!|)resents  that  at  h!ast  80'^  of  the 
I’referred  .Securities  and  Income 
.Securities  held  bv  the  Fund  will  have  a 
minimnm  original  |)rinci|)al  amount 
outstanding  of  .Slot)  million  or  more.  In 
addition,  the  Fund’s  |)ortfolio  will 
comprise  a  minimum  of  1 3  non- 
afliliated  issuers. 

As  stated  above,  the  Fund  may  inv(!st 
in  a  variiity  of  debt  siuairities.  including 
corporate  debt  securities."’  'fhe  broad 

iiii  issiuM'  or  llio  Ix-iu'liciiii'v  ol  a  ^uaninti!(!  that  is 
junior  and  tullv  snhordinated  to  llu!  otlii!r  liahilitius 
ol  ttiu  guarantor. 

"'riiu  loriugn  ix|uil\  sucurilius.  including 
prcliiiTcd.  Iiyhrid-pruldrrt'd.  and  conlingiud 
convciiihlucapital.  siMairilics  in  wliicli  llu!  I•■und 
mav  iinost  ivitl  lx?  liiniti'd  to  siHairitius  tliat  tradt! 
in  inarkuts  tliat  anr  incinlxMS  ol  tlu!  IntorniarkiU 
.Surv(!illancu  ('.roup  ("l.St;").  uhicli  includns  all  U.S. 
national  sixairitius  u.\cliang(!s  and  cintain  lorcign 
fxcliangi!s.  or  aif  partii's  to  a  comprtdiunsivi! 

Mir\  i!illanc:o  sharing  agrixMiuMil  with  the  Kxchangc. 

''l''or  purposes  ol  this  tiling.  l-.TFs.  which  will  he 
listed  on  a  national  s(!curiti(!s  (!\chang(‘.  include  tlx; 
lollowing:  InvesInienI  (ioni|)auv  Units  (as  d(;scrihed 
in  N^'.SK  ,\rca  l'i(|uili(!S  Kid(!  .a.2(j)(a)):  I'ortlolio 
Depositary  Keceipis  (as  descrilxxl  in  \'\'.SK  Area 
I'iipiitif's  Kule  a.  10(1):  and  Managed  I'und  .Shanks  (as 
descrihed  in  N^'.S|•:  Area  lapnties  Rule  It.OOO).  The 
Fund  mav  inv<!sl  in  the  securili(!s  ol  li'l'l-'s  in  (excess 
ol  tlu!  limits  impos(‘d  undix'  IIk;  1040  .Act  pursuant 
to  exmnptivi!  orders  obtained  hv  on  tain  iri’F's  ;ind 
their  sponsors  from  tin;  Commission.  The  Fixchangi! 
slates  that  the  Fund  will  not  invest  in  leveraged, 
inviirse.  or  leveraged  inviase  in'Fs. 

"’.As  d(!scrih(xl  in  the  Registration  .Stateimmt. 
corporate  debt  securiti(!s  an?  Iixed-im.ome  securitii^s 
issuixl  by  husinessiis  to  finance  their  operations. 
Note's.  Ixinds.  debentures,  and  commercial  pa|)(!r 
an!  the  most  common  tv|x's  of  corporate!  de!i)l 
si!e;uritie!s.  with  the!  primary  diffe!re!ne;e  lx!ing  the-ir 


Cittiigorv  of  corponiti!  dcbl  socuritio.s 
inclndo.s  debt  i.ssimd  by  l)..S.  tind  non- 
II. .S.  comptmics  of  oil  kind.s,  including 
(host!  with  sniiill-.  mid-,  itml  litrgc- 
cojtitoli/.iition.s.' '  (iorporotu  debt  niitv 
ciiny  fixed  or  flotiling  nito.s  of  intorost. 

Iniliolly.  the  Fund  will  inve.st  <it  Itiitst 
8()'X»  of  the  k’niid’s  net  tissets  in  Income 
.Securitie.s  of  i.s.stting  firms  (“issuers”) 
that  have  a  long-term  issuer  credit  rtiting 
of  investment  gnide  ;it  the  time  of  the 
investment.  However,  the  Fund  reserves 
the  right  to  reduce  the  |)ercentiige  of 
ii.ssets  invested  in  investment  grade 
issuers.  "Investment  gniiie”  is  defined 
as  those  issuers  thiit  have  a  long-term 
credit  niting  of  "8138  —  ”  or  higher  by 
.Standard  Poor’s  Kitting  (Iroup,  it 
division  of  McHraw  Hill  (lompiinies. 

Inc.  (“.S^xP”):  “8aii3”  or  higher  by 
Moody’s  Investors  .Service.  Inc. 
("Moody’s”);  or  a  com])iiriihle  rating  by 
iinother  nationiilly  recogniztul  statistical 
niting  org.mizitt ion  (“NR.SRO").  The 
Fund  mav  also  invest  in  securities  thiit 
iire  unriited  by  iin  NR.SRO  if  such 
securities  iire  of  comitiinthle  criidit 
(Itiiility.  Oompitiitble  credit  iiuiility  of 
securities  thiit  art!  unratiul  by  an  NR.SRO 
will  he  determined  by  tht!  .Sub-Adviser 
ha.sed  on  ftindamental  credit  analysis  of 
the  unrated  issuer  and  compariihle 
NR.SRO- rated  (teer  issuers  of  the  .same 
industry  sector.  On  ii  best  efforts  basis, 
the  .Sith-Adviser  will  iittempt  to  imike  a 
rating  (lelermination  ha.sed  on  ])tihlicly 
iivailable  diitii.  luictors  taken  into 
consideration  in  determining  the 
comititnible  credit  tptiilily  of  the  unrated 
issuer  will  he  company  leverage.  cii])itiil 
structure,  liipiidity.  funding, 
sustainahility  of  cash  flows,  ttarnings 
quality,  market  ])osition.  and  asset 
ipiality.  In  the  event  that  a  securitv  is 
rated  by  mtilti])le  NRSROs  and  receives 
divergent  ratings,  the  F'tind  will  tretit  the 
issuer  as  being  nited  in  the  highest 
rating  categorv  received  from  an 
NR.SRO. 

Initiiilly,  the  Fund  may  inve.st  u|)  to 
2l)%  of  the  k’niid’s  net  a.ssets  in  Income 
.Securities  issued  by  helow-investment- 
grade  issuers  if  such  securities  have 
acceittable  credit  quality  iind  attractive 
relative  value.  However,  the  Fund 

matm'iti(!S  mid  si!(:m'i!(l  (ir  imsaciinxi  .slaliis.  (;(!rhiin 
(h!l)t  s(!i:iirilit!s  bald  by  thi!  Fimd  mav  iiichidi!  d(!bt 
insti'immnts  tbat  art!  similar  in  many  ri!spi!(:ts  In 
pr(!l(!rr(!d  s(!(:uritii!s. 

"  I  Indi!!’ iitirmal  markt!!  ctmdilinns.  at  hxisl  }i(l"ii 
of  tiu!  Fund's  invi!slm(!nts  in  II. ,S.  i:orporiitt!  bonds 
must  havt!  SUIIl  million  or  mort!  par  amoiml 
outstanding  to  Ix!  (:onsidt!ri!d  as  an  (!ligibl(! 
inv(!stm(!nl  :md  a  non-|I..S.  corporati!  bond  must 
bavt!  .S2()(l  million  or  mort!  |)ar  amount  outstanding 
and  significant  par  vahit!  traili!d  to  Ix!  i:onsid(!ri!d  as 
an  i!ligibl(!  inv(!stm(!nl.  Fconomic  iind  olbi!r 
conditions  may.  from  timt!  to  timi!.  Itsid  to  a 
d(!cr(!as(!  in  lIu!  av(!rag(!  par  amount  outstanding  of 
bond  issuances. 


riiserves  the  right  to  incretisi!  the 
Itercentage  of  assets  invested  in  htilow- 
investment-gnide  securities.  "8i!low 
investment  gnide"  is  defined  ;is  those 
issuers  thiit  hiive  it  long-term  credit 
lilting  of  "888  —  or  lower  hv  ".SK:P.’’ 
"8itit3’’  or  lower  by  Moody’s,  or  it 
compariihle  niting  by  another  NR.SRO. 

The  Fund  mav  iilso  invtist  in  .securities 
that  are  unrated  by  an  NRSRO  if  such 
securities  are  of  compiirable  entdit 
quality  as  determined  by  the  .Sub- 
Adviser. 

The  Fund  intends  to  inve.st  itt  least 
2.5%  of  its  assets  in  securities  of 
financial  companies.  Financial 
companies  include,  hut  are  not  limitiul 
to.  com])imies  involved  in  activities 
such  its  hiinkiiig,  mortgage  finance, 
consumer  finance,  sjiecialized  finance, 
investment  hanking  and  brokerage,  asset 
maiiiigement  and  custody,  corporate 
lending,  insurance  and  financial 
investment,  and  niitl  estate,  including 
hut  not  limited  to  real  estate  investment 
trusts. 

Othar  Invcfitinants  oj  tin;  Finul 

While  the  Fund,  under  normal  niiirket 
conditions,  will  inve.st  iit  letist  HO'J'o  of 
its  net  iissets  (including  investment 
borrowings)  in  Preferred  .Securities  and 
Income  .Securities,  the  f’uud  akso  mav 
inve.st  the  remainder  of  its  a.ssets  in 
other  investmiints,  its  de.scribed  below. 

Normally,  the  Fund  nuty  invest  up  to 
15'>li  of  its  net  a.ssets  in  securities  with 
miiturities  of  less  than  one  year  or  cash 
etpiivalents.  or  it  may  hold  cash.  The 
liercentiige  of  the  Fund  invested  in  sneh 
iioldings  will  varv  and  depend  on 
sevenil  lactors.  including  market 
conditions.  F’or  temjKHary  defensive 
])urpo.se.s  and  during  j)eriod.s  of  high 
cash  inflows  or  outflows,  the  F’niul  may 
depart  from  its  princi])al  investment 
strategies  and  invest  ])art  or  all  of  its 
assets  in  these  securities  or  it  may  hold 
cash.  During  such  periods,  the  Fund 
nuty  not  he  tihle  to  achieve  its 
investment  objective.  The  Fund  may 
ado])t  a  defensive  strategy  when  the 
.Sub-Adviser  or  the  Adviser  believes 
securities  in  which  the  Fund  normally 
invests  have  elevated  risks  due  to 
(lolitical  or  economic  lactors  and  in 
other  extniordinarv  circumstances. 

Tht!  Fund  mav  also  inve.st  in  IJ..S. 
government  securities  or  short-term 

n..S.  govormiionl  s(!i:iiriti(!s  iiii:lu(h!  tl.,S. 
I'nxiMirv  obligiitioii.s  xiicl  s(!(;iirilii!s  issmxl  or 
giiiinintc!(!(l  bv  viirimis  agoiicios  of  lb(!  I  I..S. 
govormnont.  or  bv  various  iiis(rumi!nlalilic!s  whicb 
bavt!  Ix!(!ii  (!stablish(!(l  or  spoiisorcxi  bv  tht!  U..S. 
govt!rnnu!u(.  II..S.  tn!!isury  obligations  art!  bac.kt!(l  by 
till!  "full  faith  iind  crixlit  "  of  tht!  I  I..S.  gt)vt!ri)mt!nt. 
.St!t:uritit!s  issutxl  tir  guiiriintotxl  hv  ft!tlt!riil  !igt!iu:it!S 
iinti  U..S.  gt)Vt!riunt!nt  sptiiistirtxl  instruint!ntalitit!S 
niiiy  tir  may  ntit  bo  biif.ktxl  by  tlu!  full  fiiith  iintl 
t:rt!tlit  t)f  tht!  U..S.  gt)vt!rumt!nt. 
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(lol)t  securities  to  keej)  cash  on  hand 
hilly  invested  or  for  temporary 
(hd'ensive  jnirposi;s.  The  use;  of 
tianporarv  investments  is  not  a  part  of 
th(!  ])rinci])al  investment  strategv  of  the 
Mind.  .Short-term  debt  siuairities  are 
securities  from  issuers  having  a  long¬ 
term  deht  rating  of  at  hiasi  A  hv 
Moody's,  or  Filch.  Inc.  and  having  a 
matnrity  of  one  year  or  less.  .Short-term 
deht  securities  are  defined  to  include, 
without  limitation,  the  following: 

(1)  II. .S.  government-.seenrities, 
including  hills,  notes,  and  honds 
differing  as  to  matnrity  and  rates  of 
interest,  which  are  either  issued  or 
guaranteed  by  the  l)..S.  treasury  or  hv 
IJ..S.  government  agencies  or 
instrumentalities. 

(2)  Certificates  of  deposit  issued 
against  funds  deposited  in  a  hank  or 
.savings  and  loan  association.  .Such 
certificates  are  for  a  definite  period  of 
time,  earn  a  s|)ecified  rate  of  return,  and 
are  normally  negotiable.  If  such 
certificates  of  deposit  are  non- 
negotialile,  they  will  he  considered 
illicpiid  .securities  and  he  subject  to  the 
Fund’s  1.5'Xi  restriction  on  investments 
in  illitiuid  securities. 

(3)  Bankers’  accejitances,  which  arii 
short-term  credit  instruments  used  to 
finance  commercial  transactions. 

(4)  Kcipurchase  agreements,  which 
involve  purchases  of  deht  securities.  In 
such  an  action,  at  the  time  the  Fund 
purchases  the  security,  it 
simullaiHiously  agrecis  to  re.sell  and 
redeliver  the  siicurity  to  the  seller,  who 
akso  sinndtaneonsly  agrees  to  hnv  hack 
the  security  at  a  fixed  price  and  time. 

(.5)  Bank  time  de])o.sits,  which  are 
monies  kept  on  de])osit  with  hanks  or 
.savings  and  loan  a.ssociations  for  a 
.stated  |)eriod  of  time  at  a  fixed  rate  of 
interest. 

(6)  Commercial  ])a])er,  which  are 
short-term  unsoc:ured  promissory  notes, 
including  variable  rate  master  demand 
notes  issued  by  corjiorations  to  finance 
their  current  o])erations.  Master  demand 
notes  are  direct  lending  arrangements 
between  the  Fund  and  a  corporation. 
'I’here  is  no  scicondary  market  for  the 
notes,  and  they  will  he  considered 
illicpud  .securities  and  he  subject  to  the 
Fund’s  15%  restriction  on  investimaits 
in  illi(|nid  .securities.  However,  they  an; 
redeemable  by  the  Fund  at  anv  time. 

The  Fund’s  .Suh-Adviser  will  consider 
tin;  financial  condition  of  tin; 
corporation  (e.g.,  earning  power,  cash 
flow,  and  other  licpiiditv  ratios)  and  will 
continuously  monitor  the  corporation’s 
ability  to  meet  all  of  its  financial 
obligations,  hecau.se  the  Fund’s  licpiidity 
might  he  impaired  if  the  corporation 
were  unable  to  pay  principal  and 
interest  on  demand.  The  Fund  mav  only 


invest  in  commercial  paper  rated  A-2  or 
higher  by  Brim(;-2  or  higher  by 
Moody’s,  or  F2  or  high(;r  by  Fitch,  Inc. 

The  Fund  may  akso  invest  in  senior 
loans,  second  lien  loans,  loan 
])artici  pat  ions,  payment-in-kind 
securitii;.s,  zero  conjion  honds.  hank 
certificates  of  de|)osit.  fixed-time 
deposits,  hankers’  accejitances,  IJ.S. 
government  s(;cnritie.s,  or  fixed  income 
s(;cnritie,s  issued  hv  non-U. S. 
governments  denominated  in  IJ.S. 
dollars. 

The  Fund  may  inve.st  in  warrants. 
Warrants  ac(]nir(;d  hv  the  Fund  entitle  it 
to  buy  common  .stock  from  the  issuer  at 
a  specified  price  and  time.  They  do  not 
repre.sent  ownership  of  the  .s(;curitie.s 
hilt  only  the  right  to  buy  them.  Warrants 
an;  subject  to  the  same  market  risks  as 
stocks,  hut  may  he  more  volatile  in 
])rice.  The  F’und’s  investment  in 
warrants  will  not  entitle  it  to  receive 
dividends  or  exercise  voting  rights  and 
will  become  worthle.ss  if  the  warrants 
cannot  he  ])rofital)lv  (;xen:ised  hi;fore 
their  expiration  date. 

The  Fund  may  inve.st  in  other  |)ooled 
investment  vehicles  and  business 
d(;velo])ment  com])anie.s  that  are 
exchange;  li.st(;d  and  that  inv(;.st 
primarily  in  .s(;ciiriti(;.s  of  the  types  in 
which  the  Fund  may  invest  directly. 

The  Fund  may  hold  np  to  an  aggregate 
amount  of  15%  of  its  net  as.sets  in 
illiipiid  .s(;cnrities  (calculated  at  tlu;  time 
of  investment),  including  (1 )  non- 
n(;gotiahle  c(;rtificate.s  of  d(;])o.sit  and 
mast(;r  demand  notes,  (2)  Rule  144A 
securities,  and  (3)  .senior  loans,  second 
lien  loans,  and  loan  participation 
interests.  The  Fund  will  monitor  its 
portfolio  liijnidity  on  an  ongoing  basis 
to  determine  whether,  in  light  of  current 
circnm.stances,  an  adeipiate  level  of 
liiluidity  is  being  maintained,  and  will 
consider  taking  a])pro])riate  ste]).s  in 
order  to  maintain  adeipiate  liipiidity  if, 
through  a  change  in  values,  net  a.ssets, 
or  other  circumstances,  more  than  1^1% 
of  the  Fund’s  net  assets  are  held  in 
illiquid  securities.  Illi(]uid  securities 
include  .securities  subject  to  contractual 
or  other  restrictions  on  re.sale  and  other 
instruments  that  lack  readily  available 
markets  as  determined  in  accordance 
with  Commission  staff  guidance. 

The  Fund  will  he  classified  as  “non- 
diver.sified”  under  the  1940  Act  and  as 
a  result  may  inve.st  a  relativelv  high 
liercentage  of  its  as.sets  in  a  limited 
number  of  issuers,  'flu;  F’und  will  onlv 
he  limited  as  to  the  jiercentage  of  its 
as.sets  which  mav  he  invested  in  the 
securities  of  any  one  issuer  hv  the 
diversification  reipiirements  imposed  hv 
the  Internal  Revenue  Code  of  lOHti.  as 
amended  (“Code”).  Other  than  financial 
companies,  the  Fund  mav  not  inve.st 


25%  or  more  of  the  value  of  its  total 
assets  in  securities  of  issuers  in  anv  one 
indu.stry  or  group  of  industries.  This 
restriction  does  not  apply  to  obligations 
issued  or  gnarante(;d  hv  the  IJ..S. 
government,  its  agencies,  or 
instrumentalities.  In  addition,  the  F’und 
int(;nd.s  to  ipialify  annually  and  to  elect 
to  hi;  treated  as  a  regulated  investment 
conqiany  under  the  Code. 

Consistent  with  the  Rxenqitive  Order, 
the  Fund  will  not  invest  in  options 
contracts,  futures  contracts,  or  swap 
agreements.  The  Fund  will  not  take 
short  positions  in  sec.nrities.  The  Fund’s 
inve.stments  will  he  consistent  with  the 
Fund’s  investment  objective  and  will 
not  he  u.sed  to  enhance  leverage. 

The  Exchange  represents  that  that  the 
Shares  will  conform  to  the  initial  and 
continued  listing  criteria  under  NYSE 
Area  Equities  Rule  8.(i()().  The  Exchange 
further  represents  that,  for  initial  and/or 
continued  listing,  the  Fund  will  he  in 
compliance  with  Rule  l()A-3  under  the 
Act.' '  as  provided  hv  NYSE  Area 
Equities  Rule  5.3.  A  minimum  of 
100. ()()()  Shares  will  he  outstanding  at 
the  commencement  of  trading  on  the 
Exchange.  The  Exc.hange  will  obtain  a 
reiiresentation  from  the  issuer  of  the 
Shares  that  the  net  a.s.set  value  ("NAV”) 
per  .Share  will  he  calculated  daily  and 
that  the  NAV  and  the  Disclosed 
Bortfolio  will  he  made  available  to  all 
market  |)artici])ants  at  the  .same  time. 

Additional  information  regarding  the 
Trust,  the  Fund,  and  the  .Shares, 
including  investment  strategies,  risks, 
creation  and  redenqition  ])rocedure.s, 
fees,  portfolio  holdings  di.sclosure 
l)olicies.  distrihutions,  and  taxes,  among 
other  things,  is  included  in  the  Notice 
and  Registration  .Statement. 

III.  Discussion  and  (Commission’s 
Findings 

riu;  (Commission  has  carefully 
reviewed  the  projjosed  rule  change  and 
finds  that  it  is  consistent  with  the 
requirements  of  .Section  (i  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
.securities  exchange.'"  In  particular,  the 
(Commission  finds  that  the  projiosal  is 
consistent  with  Section  (i(h)(5)  of  the 
Act,'"  which  requires,  among  other 
things,  that  the  Exchange’s  rules  he 
designed  to  promote  ju.st  and  equitable 
princi])les  of  trade,  to  remove 

'  ‘  17  r.i-R  24i).u),\-:t. 

.Sec  Nolico  iiiul  Kogislration  .SlaliMiKMil.  sii/jiii 
notes  a  and  4.  |■(!S|)l!(:liv(d\  . 

'  ■  ir.  II..S.I;.  7HI. 

"■  In  approving  this  proposed  rut;?  clianfie.  lln! 
Connnission  tias  considered  tile  propositi  ride's 
impact  on  eliiciency.  coinp(4ition.  and  ca|)ilal 
Idrmalion.  .S'ee  l.'i  li..S.(;.  7Hc(l). 
ll.S.C.  78l(l))(.a). 
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inipediiiKMits  to  and  perfect  the 
niechanisni  of  a  fnu;  and  ojmmi  market 
and  a  national  market  system,  and.  in 
gcmeral.  to  protect  investors  and  the 
public  intenist.  The  (Commission  notes 
that  the  Fund  and  the  Shanjs  must 
comply  with  the  nupurements  of  NYSE 
Area  lupiilies  Rule  H.OOO  to  he  list(;d  and 
traded  on  the  Exchange. 

The  (Commission  finds  that  the 
pro))osal  to  list  and  trade  the  .Shar(!s  on 
the  I'Cxchange  is  consistent  with  Section 

II  A(a)(l)((C)(iii)  of  the  Act.'“  which  sets 
forth  (Congress'  finding  that  it  is  in  the 
puhlic  interest  and  appropriate  for  tlui 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  a.ssure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  (piotations  for.  and 
transactions  in.  securities.  Quotation 
and  la.st-sale  information  for  the  Shanjs 
will  be  available  via  the  (Consolidated 
Tape  Association  ("CCTA")  high-speed 
line.  In  addition,  information  nigarding 
the  intra-day  value  of  the  Shares 
("indicative  optimized  portfolio  value" 
or  “lOFV").  which  is  the  Portfolio 
Indicative  Value,  as  defined  in  NY.SE 
Area  E(iuities  Rule  8.()()()(c)(3),  will  be 
wiihdv  dis.smninated  hv  one  or  more 
major  market  data  vendors  at  least  (!verv 
1.')  .seconds  during  the  (Core  Trading 
.Session.''*  On  each  husiiKiSS  dav.  hiTore 
commencement  of  trading  in  Shanjs  in 
the  (Core  Trading  Se.ssion  on  the 
Exchange,  tlu!  Fund  will  disclose  on  its 
\V(!h  site  the  Discloscnl  Portfolio,  as 
defined  in  NYSE  Area  ICcpiities  Rule 
H.(i()()(c)(2).  that  will  form  the  basis  for 
th(!  Fund's  calculation  of  NAY  at  the 
end  of  the  business  day.-"  The  Fund's 
NAV  will  be  determined  as  of  the  close; 
of  trading  (normallv  4:00  i).m..  Eastern 
Time)  on  each  day  the  New  York  .Stock 
Exchange  (“NY.SE")  is  ojjen  for 
business.-'  A  ba.sket  com|)osition  file. 

'"1.'-,  l)..S.(:.  7«k-l(ii)(l)((:)(iii). 

A(:(:(H'(lii)!>  to  llu!  KxcliaiiKn.  si!V(!ral  major 
markol  data  vtnulors  displav  and/or  makt;  wiihdv 
availalilo  lOl’Vs  pnlilislu-d  on  tlu;  CT.\  or  otiior  data 
Ii’ihIs. 

-'"On  a  daily  basis,  tlio  Advisor  will  disdoso  tor 
oacli  portlolio  soenritv  or  otiior  linanoial  instruinont 

III  tlio  I'lind  tho  Ibllowin"  inlorination:  'I'iokor 
symbol  (il  a|i|)li(:ablo):  namo  ol  soenritv  and 
llnancial  instruinont:  nnmbor  ot  sbaros  or  dollar 
valuo  ot  soenritios  and  finanoial  instriimonts  bold 
in  tbo  portlolio:  and  |ior(:onta^o  woiobtin<'  ol  tbo 
soenritv  and  linaneial  instrmnont  in  tbo  portlolio. 

-'Tbo  H\i:lianoo  statos  that  tbo  prieo  ol  a  non-U. .S. 
soenritv  that  is  primarily  tradod  on  a  non-U. S. 
oxebanoo  shall  Imi  npdatod.  nsin^  tbo  last  salo  prieo. 
ovorv  l.a  .soeonds  thron^hont  tbo  tradin”  dav. 
providod.  that  upon  tbo  elosiii"  ol  sni:h  non-U. .S. 
oxehanoo.  tbo  elosino  prieo  ol  tho  soenritv.  altor 
iMiin”  eonvortod  to  U..S.  dollars,  will  bo  nsod. 
I•'nrlho^moro.  in  ludenlatin^  tbo  lOl’X'  of  tbo  I'lind's 
.Sbaros.  o.xelian<;o  ratos  mav  bo  nsod  lliron^hont  tbo 
day  (!l:tll)  a.m.  to  4:1.5  p.m..  Kastorn  Timo)  that  may 
dillor  from  tboso  nsod  to  ealenlato  tbo  NAV  por 
.Sbaro  of  tbo  l•'nnd  and  eonsoipiontlv  mav  rosnit  in 
difloroneos  botwinm  tbo  N-\V  and  tbo  Kll’V. 


which  includes  the  security  iiiimes  iind 
share  (]u;mtities  rtttiuintd  to  ht;  dttlivered 
in  exchange  for  the  Fund’s  .Shiirtts. 
togetlu;r  with  (tstiniiites  and  iictmil  cash 
ctmijionents.  will  he  jiublicly 
disst;min:tt(;d  daily  prior  to  the  opttning 
of  the  NY.SE  vi.t  tlu;  Niitional  .S(;curiti(;s 
(Clearing  (Corponttion.  Information 
r(;garding  mark(;t  price  ;uul  tnuling 
voluim;  of  the  .Shares  will  bt;  contimuilly 
iivailiihle  on  a  real-tinu;  b.tsis  throughout 
the  day  on  brokers’  conijuiter  .screens 
and  other  eh;ctronic.  services,  and 
infornuition  r(;garding  the  ])r(;vious 
day’s  closing  price  itnd  traditig  vohtme 
information  for  the  .Shar(;s  will  be 
jmbli.shed  daily  in  the  finitncial  s(;ction 
of  newspapers.  The  intnt-day.  closing, 
and  .settlement  prices  of  the  jiortfolio 
securities  and  other  in.struments  also 
will  be  retidily  avaihible  from  the 
national  securities  exchanges  trading 
such  securities,  automated  (piotation 
systems,  juihlished  or  other  jiuhlic 
sources,  or  on-liiu;  information  services 
such  as  Hloomherg  or  Reuters.  The 
Fund’s  \V(;b  site  will  also  include  a  form 
of  tlu;  pro.spi;ctus  for  the  Fund, 
iidbrmation  relating  to  NAV  (updated 
daily),  and  otlu;r  (juantitativc;  and 
trading  information. 

The  (Commission  furth(;r  l)(;li(;v(;s  that 
the  proposal  to  list  and  trade  the  .Shari;s 
is  r(;a.sonably  designed  to  ])romote  fair 
disclosun;  of  information  that  mav  Im; 
necessarv  to  |)rice  the  .Shar(;s 
appro])riately  and  to  ])r(;vc;nt  trading 
when  a  r(;a.sonahle  degree  of 
tran.s])arency  cannot  lu;  assured.  Tlu; 
(Commission  not(;s  that  tlu;  Exchange 
will  obtain  a  r(;|)re.sentation  from  the 
issuer  of  the  .Shares  that  the  NAV  per 
.Share  will  be  c;alculated  dailv  and  that 
the  NAV  and  tlu;  Disclo.sed  Portlolio 
will  he  made  availahh;  to  all  market 
participants  at  the  same  time.--  In 
addition,  the  Exchange  will  halt  trading 
in  the  .Shares  under  the  specific 
circumstances  set  forth  in  NY.SE  Area 
Efiuities  Rule  8.(i()()(d)(2)(D)  and  may 
halt  trading  in  the  .Shares  if  trading  is 
not  occurring  in  the  securities  and/or 
the  financial  in.strunu;nt.s  comjfrising 
the  Disclosed  Portfolio  of  the  Fund,  or 
if  other  unusual  conditions  or 
circumstances  detrinu;ntal  to  tlu; 
maintenance  of  a  fair  and  orderly 
market  an;  pre.sent.- ‘  Furtlu;r.  the 

--  .Sit  NY.Sk;  Arcii  l':(|uilii!s  Rulo  K.(i(l()((l)(  1  )(li). 

-  ' .SccNV.sk  Aicii  Kipiilics  Kiilcs  H.(i()()|il)(2)((:) 
iinil  a.(i(l()((l)(2)(l)).  Witb  rcspccl  In  leiilin^  bulls,  ibe 
l•A(:b:ln^>c  imiy  cimsiilcr  oibcr  I'clcvmil  biclors  in 
exercisin';  its  iliscrelion  to  Inill  nr  suspend  tradin” 
in  die  .Shares  nl  Ibe  I'lmd.  Tradin”  in  .Shares  nl  Ibe 
I'  lind  will  be  balled  it  Ibe  circuit  breaker  paramelers 
in  NY.SI';  Area  K(|nities  Kiile  7.12  have  been 
reached.  Tradin”  also  mav  be  baited  because  nl 
market  enndilinns  nr  Inr  reasnns  dial,  in  the  view 
nl  llie  Kxcban”e.  make  trading  in  Ibe  .Shares 
inadvisable. 


(Commi.ssion  notes  that  tlu;  Reporting 
Authoritv  that  provides  the  Disclosed 
Portfolio  must  imiilement  and  maintain, 
or  hi;  subject  to.  ])rocedur(;.s  de.sigiu;d  to 
pr(;vent  tlu;  use  and  dissemination  of 
mat(;rial.  non-juiblic  information 
ri;garding  the  actual  components  of  the 
|)ortfolio.-''  The  Ixxchangi;  states  that  it 
has  a  g(;n(;ral  policy  jirohibiting  the 
distribution  of  material,  non-public 
information  bv  its  emplov(;(;.s.  Moreov(;r. 
the  Exchange  .states  that  the  Adviser  and 
.Sub-Adviser  are  each  affiliat(;d  with  a 
l)rok(;r-dealer.  and  r(;])r(;.sents  that  {;ach 
such  Adviser  and  .Sub-Adviser  has 
implemented  a  fire  wall  with  respect  to 
its  resjiective  broker-dealer  affiliate 
r(;garding  access  to  information 
concerning  the  composition  and/or 
changes  to  the  P’und’s  portfolio.--'’  The 
Exchange  further  represents  that  it  is 
able  to  obtain  information  via  the  l.S(J 
from  other  exchanges  that  are  l.S(; 
members,  including  all  U.S.  national 
.si;curities  exchanges,  or  with  which  the 
Exchange  has  in  place  a  compr(;hen.sive 
.surv(;i fiance  sharing  agr(;ement.-" 

Tlu;  Exchange  represents  that  tlu; 
.Shares  are  de(;nu;d  to  be  (;(iuitv 
securities,  thus  rendering  trading  in  the 
.Shar(;s  .suhj(;ct  to  the  Exchange’s 
(;xisting  rules  governing  the  trading  of 

Sec  NX'.SI-;  .'Xi'ca  Kipiilius  Kulu  H.lil)()(d)(2)(H)(ii). 

.Sec  siii>r(i  mill!  5  :md  avciimpimviiig  laxl.  Tim 
Cmiimis.sidn  mila.s  dial  an  inva.sliimnl  adx'isnr  In  an 
(ipiMi-ond  bind  is  I'ciiiiinid  In  bn  rngislnind  imdnr  dm 
liunslnmiil  .Advisors  .-Xrl  nt  1041)  (".Xch  isors  Acl"). 
As  a  losull.  dm  .XiK  isor  and  ils  rolalnd  porsninml 
arn  siibjoci  In  dm  pinvisinns  of  Rulo  2I)4A-1  undor 
dm  .Advisors  .Acl  rolaling  In  endos  nl  olbics.  Tins 
Rulo  roipiiros  invosimoni  advisors  In  adn|)l  a  endo 
nt  olbics  dial  ronocts  Ibo  liduciary  naluronl  llm 
rolalinnsbiii  In  clionis  as  woll  as  cnmplianc:o  wilb 
nllmr  applicablo  socurilios  laws.  .Accordingly, 
prncoduros  dosigimd  In  prox  oni  dm  cnmnuinicalinn 
and  misuso  nl  nnn-)niblic  ininrmalion  bv  an 
invosimoni  advisor  musi  bo  cnnsisloni  wilb  Rulo 
204. X-1  undor  Ibo  .Advisors  Acl.  In  addilinn.  Rulo 
20li(4)-7  undor  tbo  .Advisors  Act  makos  il  unlawbil 
Inr  an  invosimoni  advisor  to  prnx  ido  invosimoni 
advico  In  clionis  unloss  sucb  invosimoni  advisor  bas 
(i)  adnplod  and  implonmnlod  wrilton  pnlicios  and 
prncoduros  roasnnably  rlosignod  In  jirovonl 
vinlalinn.  by  dm  invosimoni  advi.sor  and  ils 
suporvisod  poisons,  nl  Ibo  .Advisors  Acl  and  dm 
Cnmmissinn  rulos  adnplod  tboroundor:  (ii) 
implonmnlod.  at  a  minimum,  an  annual  roviow 
rogarding  tbo  adoipiacv  ntibo  pnlicios  and 
prncoduros  oslablisbod  pursuani  In  subparagrapb  (i) 
abnvo  and  tbo  olioclivonoss  nl  llmir 
implonmnlatinn:  and  (iii)  dosignatod  an  individual 
(wbn  is  a  suporvisod  porsnn)  rospnnsiblo  lor 
adminisloring  tbo  jinlicios  and  prncoduros  adnplod 
undor  subjiaragrapb  (i)  abnvo. 

-'■.As  nntod  abnvo.  tbo  Inroign  oipiilv  socurilios. 
including  prolorrod.  bvbrid-prolorrod.  and 
enniingoni  cnnvorliblo  capital,  .socurilios  in  wbicb 
dm  l''und  may  iinosl  will  bo  limilod  In  socurilios 
dial  trado  in  markols  dial  aro  mombors  nl  I.SC. 
wbicb  ini:ludos  ail  l'..S.  national  socurilios 
oxebangos  and  corlain  Idroign  oxebangos.  nr  aro 
parlios  In  a  cnmprolmnsivo  survoillanco  sbaring 
agroonmni  wilb  Ibo  l'ixt:bango.  Saa  mi/ini  nolo  tl.  In 
addilinn.  I'iTl'S  in  wbicb  tbo  Fund  mav  invosi  will 
bo  listod  nil  a  nalinnal  socurilios  oxebango.  .S'oo 
siipni  nnlo  !). 
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(H|uity  securities,  lii  support  of  tliis 
l)rop()sal,  tlie  Exchange  lias  made 
representations,  inchuling: 

(1)  I’he  Shar(!s  will  c:onform  to  the 
initial  and  continued  listing  criteria 
nnd(!r  NYSl'i  Area  Fcjnities  Rule  H.tiOO. 

(2)  The  Mxchange  has  a])pro])riat(! 
rides  to  facilitate  transactions  in  the 
Shares  during  all  trading  sessions. 

(3)  The  Exchange’s  surveillance 
procedures  ajiplicahle  to  derivative 
products,  which  include  Managed  Fund 
Shares,  are  adeipiate  to  jiroperlv 
monitor  Exchange  trading  of  the  Shares 
in  all  trading  sessions  and  to  deter  and 
detect  violations  of  Exchange  rules  and 
applicable  federal  securities  laws. 

(4)  Prior  to  the  commenc:ement  of 
trading,  the  Exchange  will  inform  its 
lujnity  Trading  Permit  ("ETP")  Holders 
in  an  Information  Bulletin  of  the  sjiecial 
characteristics  and  risks  a.ssociated  with 
trading  the  Shares.  Specifically,  the 
Information  Bulletin  will  discuss  the 
following:  (a)  'fhe  procedures  for 
purchases  and  redemptions  of  Shares  in 
Creation  Unit  aggregations  (and  that 
Shares  are  not  individnallv  redeemahle): 
(b)  NYSE  Area  Eipiities  Rule  t).2(a]. 
which  imjKKses  a  duty  of  due  diligence 
on  its  ETP  Holders  to  learn  the  e.ssential 
facts  relating  to  every  customer  jirior  to 
trading  the  Shares;  (c)  the  risks  involved 
in  trading  the  Shares  during  the 
Ojiening  and  Late  Trading  Sessions 
when  an  npdateil  lOPV  will  not  he 
calc:nlated  or  pnhlicly  disseminated;  (d) 
how  information  regarding  the  lOPY  is 
disseminated;  (e)  the  recinirement  that 
I'H’P  Holders  deliver  a  ])rospectns  to 
investors  purchasing  newlv  issued 
Shares  ])rior  to  or  concurrently  with  the 
confirmation  of  a  transaction:  and  (1] 
trading  information. 

(5)  For  initial  and/or  continued 
listing,  the  Fund  will  he  in  compliance 
with  Rule  l()A-3  under  the  Act.-'  as 
provided  hv  NYSE  Area  Eipiities  Rule 
5.3. 

(B)  Initially,  at  least  50%  of  the  Fund's 
net  assets  invested  in  Preferred 
.Securities  and  lnc:ome  .Securities  will  he 
exchange-listed.-**  In  addition,  at  least 
80%  of  the  Preferred  .Securities  and 
Income  .Securities  held  hv  the  Fund  will 
have  a  minimum  original  princi])al 
amount  outstanding  of  SlOO  million  or 
more.  .Specifically  with  resjiect  to 
corporate  honds,  under  normal  market 
conditions,  at  least  80‘1(>  ol  the  Fund’s 
investments  in  IJ..S.  corporate  honds 
must  have  .SlOO  million  or  more  |)ar 
amount  outstanding  to  be  considered  as 
an  eligible  investment,  and  a  non-U. .S. 
cor|)orate  bond  must  have  8200  million 
or  more  par  amount  outstanding  and 


17  CI'K  24l).ll).\-;). 
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significant  par  value  traded  to  be 
considered  as  an  eligible  inve.stment. 
Further,  the  Fund’s  ])ortfolio  will 
comprise  a  minimum  of  13  non- 
affiliated  issuers. 

(7)  The  Fund  will  invest  at  least  80‘>t> 
of  its  net  assets  in  Income  .Securities  of 
issuing  firms  having  a  long-term  issuer 
credit  rating  of  inve.stment  grade  at  the 
time  of  investment. 

(8)  The  Fund  may  hold  up  to  an 
aggregate  amount  of  1 5%  of  its  net 
a.ssets  in  illitpiid  securities,  including 
non-negotiable  certificates  of  dejiosit 
and  master  demand  notes;  Rule  144 A 
securities;  and  senior  loans,  .second  lien 
loans,  and  loan  participation  interests. 

(9)  The  Fund  will  not;  (a)  Take  short 
positions  in  securities:  and  (h)  pursuant 
to  the  terms  of  the  Exemjitive  Order, 
invest  in  options  contracts,  futures 
contracts,  or  swa])  agreements.  In 
addition,  the  Fund’s  inve.stments  will  he 
consistent  with  its  inve.stment  objective 
and  will  not  he  used  to  enhance 
leverage. 

(10)  A  minimum  of  lOO.OOO  .Shares  of 
the  Fund  will  be  outstanding  at  the 
commencement  of  trading  on  the 
Exchange. 

This  approval  order  is  based  on  all  of 
the  lixchange’s  re])resentations  and 
de.scri])tion  of  the  Fund,  including  those 
set  forth  above  and  in  the  Notice. 

For  the  foregoing  reasons,  the 
(Commission  finds  that  the  jiroposed 
rule  change  is  consistent  with  .Section 
()(b)(5)  of  the  Act-”  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange. 

IV.  (Conclusion 

It  is  thHivforfi  ordered,  pursuant  to 
.Section  19(i))(2)  of  the  Act.  *”  that  the 
])ro])o.sed  rule  change  (SR-NYSEArca- 
2012-139)  he.  and  it  hereby  is. 
ajijiroved. 

l-'or  the  (Commission,  by  the  Ilix  ision  of 
'I’niding  ami  Markets,  imrsmmt  to  delegated 
aiilliority.”' 

Kevin  M.  O’Neill. 

Dapiily  Secreldiy. 

|I  K  Doc.  2(n:t-n:i4fi!)  idled  2-14-1,1:  «:4.'‘)  anil 
BILLING  CODE  8011-01-P 


-'•  15  ll-.s.c.  7al(l))(5). 

15  ll..S.(;.  7«s(l))(2). 

”17  (:i  K2(K).:iO-:i(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68879;  File  No.  SR-CBOE- 
2012-124] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Order  Approving  a 
Proposed  Rule  Change  To  Amend 
Various  CBOE  Rules  Governing 
Letters  of  Guarantee  and  Authorization 

Eehruary  H.  2013. 

On  Ducomber  14.  2012,  the  (Chicago 
Board  Ojitions  Exchange,  Incorporated 
(“Exchange”  or  “(CBOE”)  filed  with  the 
.Securities  and  Exchange  Commission 
(“Commi.ssion”),  pursuant  to  .Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)'  and  Rule  19b-4 
thereunder,-  a  projiosed  rule  change  to 
amend  various  (CBOE  Rules  governing 
letters  of  guarantee  and  authorization. 
The  propo.sed  rule  change  was 
|)uhlished  for  comment  in  the  Federal 
Register  on  December  27,  2012.  *  'I’he 
(Aimmi.ssion  did  not  receive  any 
comment  letters  on  the  projiosal.  This 
order  approves  the  pro|)osed  rule 
change. 

I.  Description  of  the  Proposal 

As  further  de.scrihed  below,  each 
Trading  Permit  Holder  (“TPH”)  that  has 
trading  functions  on  (CBOE  currentlv  is 
reijuired  to  submit  to  (CBOfC  a  letter  of 
guarantee  or  authorization  for  its  trading 
activities  on  (CBOE  from  a  (Clearing 
Trading  Permit  Holder  (“(Clearing 
TPH”).  Tyiiically.  by  a  letter  of 
guarantee,  the  (Clearing  TPH  guarantees 
any  trades  made  its  TPH  customer  and, 
by  a  letter  of  authorization,  a  (Clearing 
TPH  accepts  financial  responsibility  for 
all  transactions  on  (CBOE  made  by  a 
guaranteed  Floor  Broker. 

The  purpose  of  the  proposal  is  to 
amend  various  CBOE  rules  governing 
letters  of  guarantee  and  authorization  to: 

•  Give  CBOE  the  ability  to  jirevent 
access  to  its  marketplace  if  a  TPH  does 
not  have  an  effective  letter  of  guarantee 
or  authorization  on  file  with  the 
Exchange: 

•  Provide  that  any  written  revocation 
of  a  letter  of  guarantee  or  authorization 
will  he  given  effect  as  (piicklv  as  (CBOE 
can  process  it: 

•  Cive  (CBOE  the  ability  to  take  any 
action  neces.sarv  to  give  effect  to  actions 


'  15  U..S.(;.  7Bs(l))(l). 
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l)y  the  (learing  (]()r])oriiti()n.^  such  as 
restricting  the  activities  of  a  deal  ing 
'I'FH  or  snspending  a  Clearing  'I'FH; 

•  Antoinatically  terminate  the  trading 
perniitfs)  and  TFlt  status  ot  a  TlMf  if  the 
TI’H  does  not  have  a  re(|nired  letter  of 
guarantee  or  antliorization  in  place  for 
ninety  consecutive  davs: 

•  Delete  obsolete  and  outdated  ride 
text:  and 

•  Make  technical,  non-snhstantive 
ride  text  changes. 

Cenerally,  these  snh.stantive  changes 
are  designed  to  ensure  that  TPlIs  who 
engage  in  trading  activities  ahvavs  have 
a  valid  letter  of  guarantee  or 
authorization  from  a  deal  ing  TFH. 

C/unige.s-  to  Huh  (Laltars  of 
(hidronloo).  The  Kxchange  propo.ses  to 
amend  d3()E  Rule  3.28  so  that  it  will 
govern  both  letters  of  guarantee  and 
authorization."’  The  Exchange  proposes 
to  add  new  paragraphs  (h)  through  (g)  to 
expressly  ])rovide  (330E  with  remeilial 
powers  in  the  event  the  ()C("  restricts  or 
suspends  a  Clearing  TFH.  The  Exchange 
akso  pro|)o.ses  to  add  new  paragraph  (h) 
to  Ride  3.28  to  govern  the  termination 
of  TIM  1  status  when  a  TlMl  is  without  a 
required  letter  of  guarantee  or 
authorization  for  a  period  ofninetv 
con.seciitive  days. 

Under  new  ])aragra|)h  (h)  of  the  rule, 
a  'I’lMI  may  not  engage  in  any  trading 
activities  on  the  I’]xchange  if  an  effective 
letter  of  guarantee  or  authorization 
required  to  engage  in  tho.se  activities  is 
not  on  file  with  the  Exchange.  If  a 
Trading  Permit  Holder  does  not  have  an 
effective  letter  of  guarantee  or 
authorization  on  file  with  the  Exchange, 
the  Exchange  will  he  permitted  to 
prevent  access  and  connectivitv  to  the 
Exchange  by  that  Trading  Permit 
Holder.  If  a  TPH  has  a  letter  of  guarantee 
or  authorization  that  is  revoked  or 
invalidated  (as  discussed  below),  that 
TPH's  orders  and  ipiotes  will  be  rejected 
after  the  revocation  or  invalidation  after 
the  revocation  or  invalidation  becomes 
effective  unless  and  until  the  I’PH  has 
another  effective  letter  of  guarantee  or 
authorization  in  place  and  on  file  with 
the  Exchange.  This  means  that  a  TPH 
without  an  effective  letter  of  guarantee 
or  authorization  will  not  he  able  to 
continue  to  trade  on  the  Exchange. 

Under  new  paragraph  (c)  of  the  ride, 
letters  of  guarantee  and  authorization 
filed  with  the  Exchange  will  remain  in 
effect  until  a  written  notice  of 


'  ( '.unoiillv.  riic^  Options  Clisirin^  Corponilion 
("OCC")  is  till!  onlv  Chsiring  Corpomtion  ol CliOi;, 
■S'cc  .Nolici!.  stiimi  noli!  ;i.  nt  7li.'l2l).  n.5. 

'’( iurrcMilly.  tlio  nilo  j>o\<Tns  onlv  l(!lt(!rs  ol 
giinninliM!.  Knl(!  (i.72  will  continiu!  to  ■’ovi!in  l.(!tt(!i  s 
ol  .\nthori/.nti(in  lor  I'loor  Hrok(trs  iiiid  Rule  a..S  will 
continue  to  [gov  ern  Outers  ot  ('.luirantee  lor  Market- 
Mak(!rs. 


revocation  has  been  filed  with  the  TPH 
Deparlmetit  and  the  revocation  becomes 
effective  or  the  letter  of  gmirantee  or 
authorization  otherwise  hitcomes 
invidid  pursuimt  to  Excluitige  rules.  A 
written  notice  of  revoc.ition  will  become 
effect iv(!  as  soon  its  the  lixchange  is  able 
to  process  the  revociition.  A  revoctitioti 
will  in  no  wtiy  relieve  it  (Misiring  TIM  t 
of  responsibility  for  transtictions 
giiiiranteed  prior  to  the  effectiveness  of 
the  revociition. 

Under  new  |)aragraph  (d)  of  the  rule, 
if  the  (XXi  restricts  the  activities  of  <i 
Cleiiring  TPH  or  susiiends  a  (ileiiring 
TPH  as  a  (Mearing  Member  of  the  ()(X'„ 
the  Exchange  will  he  permitted  to  give 
effect  to  the  restriction  or  susjiension. 
For  exam])le,  if  the  (XXl  restricts 
tran.sactions  cleared  by  a  Clearing  TPH 
to  "closing  only”  tran.sactions,  the 
Exchange  similiirly  will  he  iihle  to 
restrict  tran.siictions  on  the  Exchange  for 
cleiinmce  by  that  (Mearing  'I'Pfi  <i.s  a 
Clearing  Miiinher  of  the  (XX]  to  “closing 
only"  transiictions;  if  the  (XX]  .sns|)end.s 
<1  (]learing  TPH,  the  Exclumge  similiirly 
will  he  iihle  to  prevent  access  iind 
connectivity  to  the  Exchangi!  by  the 
suspended  (]learing  TPH. 

Under  new  ])iiragrii])h  (e)  of  the  rule, 
if  a  (]leiiring  TIM  i’s  .status  as  ii  (]learing 
Member  of  the  (XX]  is  terminated  or  if 
ii  (]learing  TIM  Ps  status  as  a  (]B()E  TPH 
is  terminiited,  ill  I  letters  of  guiiriintee 
and  anthoriziition  on  file  with  the 
f]xchange  from  thiit  (]l(!iiring 'I'PH  will 
no  longer  he  viilid,  effective  as  of  the 
timi!  till!  Exchiinge  jirocesses  the 
inviilidation  of  tliose  letters.  Similiirly, 
under  new  ])ariigrii])h  (f)  of  the  rule,  if 
a  (]leiiring  TPH  has  been  suspended  as 
a  (]learing  Member  of  the  (XX]  or  iis  a 
(]B()E  'riMl,  all  existing  letters  of 
guariintee  and  authorization  from  that 
Clearing  TPH  will  he  invalid  during  the 
period  of  the  su.s|)en.sion,  effective  as 
soon  iis  the  Exchange  jirocesses  the 
inviilidiition  of  those  letters. “  New 
paragraph  (g)  of  the  rule  jirovides  that 
the  inviilidation  of  a  letter  of  guarantee 
or  iiuthorization  will  in  no  wav  relieve 
the  (]leiiring  TPH  that  issued  the  letter 
of  guarantee  or  iinthoriziition  of 
resiionsihility  from  tninsactions 
guiiiiinteed  ])rior  to  the  effectiveness  of 
the  invalidation. 

Eastly,  under  the  terms  of  new 
])iiriigriiph  (h)  of  the  ride,  if  a  TPH  does 
not  have  a  reipiired  letter  of  guiiriintee 
or  anthoriziition  for  iieriod  of  ninety 
consecutive  days,  its  tniding  permit(.s) 
iind  stiitus  iis  a  TPH  shall  antomatically 
terminate. 


''’I'lit!  Kxchiin^o  stul(!s  Ih.'il  it  will  (Miilixivor  to 
proctsss  r(!V()(:ati()ns  und  inviilidalioiis  uiidur 
proposed  Ridiis  il.liiitc)  and  ;i.2K(l)  in  a  liinnlv 
inannnr.  .Snn  Nolicn.  siipni  nolo  :i.  al  7(>:121. 


('Juingos  to  Hiilo  a. 72  (Lottors  of 
Aiithoriy.ation).  The  Excluinge  ])ro))o.ses 
to  amend  CBOE  Rule  (>.72  to  jnovide 
that  a  letter  of  aiithorizatioii  jireviouslv 
filed  with  the  I’ixc.hiinge  will  reniiiin 
effective  until  a  written  notice  of 
revociition  has  been  filed  with  the  TPH 
De])iirtment  iind  the  revocation  becomes 
effective  or  until  such  time  that  the 
letter  of  authorization  otherwise 
becomes  invalid  under  (]B()l']'.s  rules.  In 
the  event  a  written  notice  of  revociition 
is  ])rovided.  the  Exchiinge  is  proposing 
to  ])rovide  that  the  revociition  shiill 
become  effective  iis  .soon  iis  the 
l']xchange  is  able  to  j^rocess  it.^  The 
Exchiinge  akso  ])ro])ose.s  to  eliminate  a 
])rovision  that  allows  a  Clearing  TPH  to 
reijuest  that  the  Exchange  jiost  notice  of 
the  revoiiiition. 

The  Exchange  also  jiropo.ses  to  add  an 
internal  cross  reference,  which  provides 
that  letters  of  authorization  issued  for 
Floor  Brokers  under  Rule  (>.72  will  he 
subject  to  Rule  3.28.“  The  effects  of  this 
addition  would: 

•  Allow  CBOE  to  prevent  access  to  its 
miirket|)liice  if  a  Floor  Broker  TPH  does 
not  have  iin  effective  letter  of 
iiuthorization  on  file  with  the  Exchange: 

•  Allow  (]BOE  to  take  iiction 
necessary  to  give  effect  to  actions  by  the 
(]leiiring  (]or])oriition,  such  iis  restricting 
the  iictivities  of  a  (ilearing  TPH  or 
sus])ending  ii  (ilearing  TPH: 

•  Allow  (]BOE  to  invalidate  ii  Floor 
Broker’s  letter  of  iinthoriziition  if  it  wiis 
issued  by  ii  (ileiiring  TIM  1  whose 
(ilearing  TPH  status  as  a  (]learing 
Member  of  the  ()(](]  is  terminated  or  if 
a  (ilearing  TPH’s  status  as  a  (]B()E  TPfl 
is  terminiited  effective  as  soon  as  the 
l']xchimge  is  able  to  jirocess  the 
invalidation  of  the  letter  of 
authorization: 

•  Allow  (]B()E  to  invalidate  a  Floor 
Broker’s  letter  of  authorization,  if  it  was 
issued  by  ii  Clearing  TPH  who  has  been 
suspended  as  a  (]learing  Member  of  the 
OCX]  or  as  a  CBOE  TPH.  during  the 
period  of  the  suspension  effective  iis 
soon  as  the  Exchange  is  able  to  jirocess 
the  inviilidation  of  the  letter  of 
iiuthorization: 

•  Provide  that  the  invalidiition  of  a 
letter  of  iiuthorization  shall  in  no  way 
relieve  the  Clearing  I’PH  that  issued  the 
letter  of  authorization  of  responsibility 
from  tnin.sactions  guaninteed  ])rior  to 
the  effectiveness  of  the  inviilidation:  anil 

•  Antomatically  terminate  the  trading 
])ermit(.s)  iind  TPH  status  of  a  P’loor 
Broker  if  the  Floor  Broker  does  not  have 
a  reipiired  letter  of  guarantee  or 


'  CurnMitly.  Ilxi  riilo  sots  Ibrth  n  spiicilio  tiino 
piM'iod  lor  tlio  oilocMvoiioss  rovooalioiis. 

”  l’r(!viouslv.  lotlors  ol  aiilhori/.iition  issiiiul  to 
Floor  Hrokors  won;  govoriiod  oiih  l>v  Rule;  (i.72. 


Federal  Register  /  Vol.  78.  No.  32 /Friday,  February  15.  2013  /  Notices 


11251 


authorization  in  place  for  ninety 
consecntiye  days. 

f.Viu/ige.s'  to  3.5  (Lcttars  of 
(hHirontoo).  The  Fxcliange  j)ropose.s  to 
amend  (330F  Ridi;  }5..5  to  |)royide  that  a 
letter  of  guarantee  pniyiously  fihul  with 
the  Fxchang(!  will  remain  efiectiye  until 
a  written  notice  or  revocation  has  been 
filed  with  theTPll  Ilijpartment  and  the 
rcivocation  becomes  effective;  or  until 
such  time  that  the;  letter  of  guarantee 
otherwi.se  becomes  invalid  und(;r 
(iBOF’s  rules.  In  the  event  a  written 
notice  of  r(;voc:ation  is  provided,  the 
Fxchange  is  proposing  to  provide  that 
the  revocation  shall  h(;come  effective  as 
.soon  as  the  Exchange  is  able  to  j)rot:ess 
it.'*  The  Exchange  also  ])roposes  to 
eliminate  a  provision  that  allows  a 
Clearing  TPll  to  recpiest  that  the 
Exchange  ])ost  notice  of  the  revoc.ation. 

Additionally,  the  Exchange  proposes 
to  add  an  internal  cro.ss-r(;fer(;nce. 
which  ])rovides  that  letters  of  guarantee 
issued  for  Market-Makers  under  Rule 
8. .5  will  hi;  subject  to  Rule  3.28.'*’  The 
effects  of  this  addition  would; 

•  Allow  (33()E  to  prevent  access  to  its 
marketplace  if  a  Market-Maker  TEH 
does  not  havi;  an  effective  letter  of 
guarantee  on  file  with  thi;  E.xchange; 

•  Allow  (;i30E  to  take  action 
nec(;ssary  to  give  (;ff(;ct  to  actions  hv  the 
Clearing  Corporation,  such  as  restricting 
thi;  activities  of  a  Clearing  'I'PI  1  or 
susjjending  a  Clearing  TPH; 

•  Allow  (33()E  to  invalidati;  a  Market- 
Maker’s  letter  of  guarantee  if  it  was 
issued  by  a  Clearing  TPH  whosi; 

Clearing  'I'PH  .status  as  a  Clearing 
Member  of  the  OCC  is  t(;rminated  or  if 

a  Clearing  TPlPs  status  as  a  CBOE  TPH 
is  terminated  effective  as  soon  as  the 
Exchange  is  able  to  ])rocess  the 
invalidation  of  the  letter  of  guarantei;; 

•  Allow  CBOE  to  invalidate  a  Market- 
Maker's  letter  of  guarantee,  if  it  was 
issued  by  a  Clearing  TPH  who  has  been 
suspendi;d  as  a  Clearing  Member  of  the 
OCC  or  as  a  CBOE  TPH.  during  the 
period  of  the  suspension  effective  as 
soon  as  the  Exchange  is  able  to  proce.ss 
the  invalidation  of  the  letter  of 
guarantee; 

•  Provide  that  the  invalidation  of  a 
h;tter  of  guarantee  shall  in  no  wav 
reli(;v(;  the  Clearing  Trading  Holder  that 
issued  the  letter  of  guarantee  of 
resi)on.sil)ility  from  transa(;tions 
guaranteed  j)rior  to  the  effe(;tiveni;ss  of 
the  invalidation;  and 

•  Antomati(;ally  terminate  the  trading 
])ermit(s)  and  'I’PH  status  of  a  Market- 
Maker  if  the  Market-Maker  does  not 


-‘(Imninllv.  Ilio  nili!  s(!ls  loilli  a  spacilic  tima 
IHiiiad  tor  Ilia  aliaalivanass  ravocatioiis. 

I’raviousiv.  lallars  ol  aulliorizalion  issiiad  lo 
Markal  Makars  wara  "ovarnad  ontv  tiv  Riila 


have  a  r(;(]uired  letter  of  guarantee  or 
authorization  in  ])la(;e  for  ninetv 
con.secntive  davs. 

Furtlii;!',  the  Exchange  ])roposes  to 
delete  Interpr(;tations  and  Poli(;ii;s  .01, 
.02  and  .04  from  Rnh;  8. .5  l)e(;aiise  it 
stat(;s  that  thev  are  obsolete.' ' 

(^luingos  to  Ihilos  24A.  I5  and  24B.13 
(Lvltovs  of  (liioraiitoo  or  Aulhorizotion). 
The;  Exchange  pro])0.ses  to  am(;nd  Rules 
24A.15  and  2413.13.  whi(;h  relate  to 
FEEX  options,  by  deleting  a  provision  in 
each  rule  r(;lating  to  OCC  a])proval  of 
l(;tters  of  guarantee  that  are  h(;ing 
amended  to  include  FEEX  option 
transa(;tions.  According  to  the 
Exchange,  that  j)rovislon  is  obsolete 
hecausi;  the  OCC  is  no  longer  involved 
in  apjiroving  (330p]  letters  of 
guarantee. 

Additionally,  the  Exchange  i)roposes 
to  add  an  internal  (;ros.s-reference, 
which  i)rovides  that  letters  of  guarantee 
or  authorization  issued  for  FLEX 
Market-Makers  and  Floor  Brokers  under 
Rules  24A.1.5  and  2413.13  will  he  subject 
to  Rule  3.28.' *  The  effe(;ts  of  this 
addition  would; 

•  Allow  (330E  to  prev(;nt  a(;(;(;ss  to  its 
market])la(;e  if  a  FLEX  Market-Maker  or 
Floor  Broker  TPH  does  not  havi;  an 
effe(;tive  letter  of  guarantee  or 
authorization  on  file  with  tlu;  Ex(;hange; 

•  Allow  CBOli  to  taki;  action 
n(;(;essarv  to  give  effe(;t  to  actions  by  the 
Clearing  Corporation,  such  as  restri(;ting 
the  activities  of  a  Clearing  TPH  or 
susp(;nding  a  (3(;aring  TPH; 

•  Allow  CBOE  to  invalidate  a  FLEX 
Market-Maker  or  Floor  Broker  TPl  Ps 
letter  of  guarantei;  or  authorization  if  it 
was  issued  by  a  Clearing  TPH  who.se 
Clearing  TPH  status  as  a  (bearing 
Member  of  the  (XiC  is  terminated  or  if 
a  Clearing  TPH’s  status  as  a  CBOE  TPH 
is  terminated  effective  as  soon  as  the 
Exchange  is  able  to  process  the 
invalidation  of  the  letter  of  guarantee  or 
authorization: 

•  Allow  (330E  to  invalidate  a  FLEX 
Market-Maker  or  Floor  Broker  TPH’s 
letter  of  guarantee  or  authorization,  if  it 
was  issued  by  a  Clearing  TPH  who  has 
been  suspended  as  a  Clearing  Member 
of  the  ()C(i  or  as  a  CBOE  TPH,  during 
the  period  of  the  suspension  effective  as 
soon  as  the  Exchange  is  able  to  proc.ess 
the  invalidation  of  the  letter  of 
guarantee  or  authorization; 


' '  'IIm!  l  Acliiin'^n  stiiUvs  lliiil  il  no  lonj>(!r  Inidos  tlu? 
product  rotiMdiicod  in  .1)1.  <ind  .1)2  iind  .1)4  iiii! 
ot)soiolo  l)i!Ciin.s(!  iIk!  (XX;  is  no  lon}>(!r  involviMl  in 
iipprovin!^  C.liOl';  iotlors  ot  ^^inininliH!.  .S’cc  Nolici;. 
.snp/'o  nol(!  :i.  ill  7li;i22. 

'  -  Sim  ill. 

' ‘t’roviously.  Icitors  ot  iinllioi'i/.iilion  issuoct  lo 
Id.RX  Miii'knt-Miiknrs  or  Moor  Itrokors  worn  onlv 
<>ovt!rnoii  liv  Rnlos  24A.l.'j  iiiut  241!.!.'). 


•  Provide  that  the  invalidation  of  a 
letter  of  guarantee  or  authorization  shall 
in  no  way  relieve  the  Clearing  Trading 
Holder  that  issued  the  letter  of 
guarantee  or  authorization  of 
responsibility  from  transactions 
guaranteed  i)rior  to  the  effectiveness  of 
the  invalidation;  and 

•  Automatically  terminate  the  trading 
])ermit(.s)  and  TPH  status  of  a  FLEX 
Market-Maker  or  Floor  Broker  if  the 
I’LEX  Market-Maker  or  Floor  Broker 
does  not  have  a  required  letter  of 
guarantee  or  authorization  in  place  for 
ninety  consecutive  davs. 

Changos  to  Riilos  23.11  (Markot- 
Makors]  and  23.13  (Floor  Brokor 
Financied  Baqiiiranwnts).  CBOE  Rules 
28.11  and  28.13  relate  to  market  basket 
contrac.ts,  which  the  Exchange  does  not 
currently  list  for  trading.  The  Exchange 
])ropo.ses  to  amend  tho.se  rules  by 
deleting  a  i)rovision  in  each  rule  relating 
to  OCC  approval  of  letters  of  guarantee 
that  are  amended  to  include  market 
basket  tran.sactions.  '  • 

Additionallv.  the  Exchange  ])ropo.ses 
to  add  an  internal  cro.ss-reference, 
which  provides  that  letters  of  guarantee 
or  authorization  issued  for  Market- 
Makers  in  market  basket  contracts,  and 
letters  of  authorization  issued  for  Floor 
Brokers  in  market  basket  contracts, 
under  Rules  2().l  1  and  28.13, 
respectively,  will  he  subject  to  Rule 
3.28.''’  The  effects  of  this  addition 
would; 

•  Allow  CBOl'i  lo  ])revent  access  to  its 
market])lace  if  a  Market-Maker  or  Floor 
Broker  TPH  in  market  basket  contracts 
does  not  have  an  effective  letter  of 
guarantee  or  authorization  on  file  with 
the  Exchange; 

•  Allow  (]B()E  to  take  action 
necessary  to  give  effect  to  actions  hv  the 
C.learing  Corporation,  such  as  restricting 
the  activities  of  a  Cilearing  'I'PH  or 
suspending  a  Clearing  TPH; 

•  Allow  C330E  to  invalidate  a  market 
basket  Market-Maker  or  Floor  Broker 
I'PH’s  letter  of  guarantee  or 
authorization  if  it  was  issued  hv  a 
Clearing  TPH  who.se  Cleai  ing  TPH 
status  as  a  (bearing  Member  of  the  OCC 
is  terminated  or  if  a  Clearing  TPH’s 
status  as  a  CBOE  'I’PH  is  terminated 
effective  as  soon  as  the  Exchange  is  able 
to  process  the  invalidation  of  the  letter 
of  guarantee  or  authorization; 

•  Allow  (iBOE  lo  invalidate  a  market 
basket  Market-Maker  or  Floor  Broker 


'  ‘’llu;  slaliis  lhal  prox  ision  is  (ilisolali! 

liiicaiisi!  llu!  (KX;  is  no  lon};(M'  involvod  in  a|ipi()vinj> 
(XiOR  liillors  ot  auaranUM!.  Sur  Nolica.  siiprii  nola 
a.  ai  /lisaa. 

'  '  rlioso  lallars  otauaranlaa  or  aulhoi'izalion 
issuad  lo  Markal-Makars  and  Moor  Hrokars  in 
markal  liaskal  aoniraals  praviously  wara  govarnad 
only  hy  Ridas  21).  1 1  and  21).  1  a. 
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TPH's  hitter  oi  guarantee  or 
authorization,  if  it  was  issued  l)y  a 
(Hearing  TlMl  wlio  has  been  suspendcid 
as  a  Clearing  Meinlxir  of  the  (XiC  or  as 
a  CHOF  TPH,  during  tin;  pcii  iod  of  the 
suspension  effective  as  soon  as  the 
Kxchange  is  able  to  process  tlie 
invalidation  of  the  letter  of  guarantee  or 
authorization; 

•  Provide  that  tlui  invalidation  of  a 
letter  of  guarantei!  or  authorization  shall 
in  no  way  relieve  the  Chuuing  't’rading 
Holder  that  issiuid  the  hitter  of 
guarantee  or  authorization  of 
ixisponsihility  from  transactions 
guaranteed  prior  to  the  (iffectiveness  of 
the  invalidation:  and 

•  Automatically  terminate  the  trading 
permit(s)  and  'I'PH  status  of  a  Market- 
Maker  or  Floor  Hrokcir  in  markcit  basket 
contracts  if  the  Market-Maker  or  Floor 
Broker  in  market  basket  contracts  does 
not  have  a  nicpiired  hitter  of  guarantee 
or  authorization  in  place  for  ninety 
cons(iCUtive  days. 

II.  Discussion  and  (Commission's 
Findings 

After  caniful  review.  th(i  Commission 
finds  that  the  propo.sed  rule  change  is 
consistent  with  the  recpiiniments  of  the 
Act  and  the  ruhis  and  nigulations 
Iluireunder  applicahhi  to  a  national 
.s(icuriti(is  exchange."’  In  particular,  the 
Commi.ssion  finds  that  tlui  proposed 
rule  change  is  consistciiit  with  Section 
(»(!))(.'))  of  the  Act.''  which  recpiires. 
among  other  things,  that  the  Fxi:hange’s 
rules  h(i  designed  to  pniveni  fraudulent 
and  mani])ulativ(;  acts  and  practices,  to 
j)romott!  just  ami  ecpiitahle  principles  of 
trad(!.  to  fo.ster  cooperation  ami 
coordination  with  persons  engaged  in 
facilitating  tran.saclions  in  securities,  to 
remove  impeiliments  to  and  ])erfect  the 
mechanism  of  a  fnu;  and  open  market 
and  a  national  market  sy.stem.  and.  in 
g»!neral.  to  protect  investors  and  the 
public  interest.  I’he  Fxchange's  pro])osal 
will  remove  im]M:diinents  to  and  to 
|)erfect  the  mechani.sm  for  a  free  and 
open  market  and.  in  general,  protect 
investors  by  nupiiring  that  a  TPH  have 
an  effective  and  unrestricted  letter  of 
guarantee!,  which  will  help  prevent  the 
execution  of  trades  on  CBOF  that 
ultimately  may  not  lx;  able  to  he  cleared 
and  settled. 

'riu!  (iommission  also  finds  that  the 
propo.sed  rule  change  is  also  consisteint 
with  the  Section  (i(l))(7)  of  the  Act."* 
which  reepiinis  that  the  rules  of  an 
(ixchange  provide  a  fair  procedure!  fe)r 

III  ii|>|>iiivin^  tins  |>ni|)(isiui  ruin  clxin^n.  thn 
t'Aiininissinn  Ixis  cniisidnrnd  tlin  |)r()|>iisnd  ruin's 
iinpiict  (Ml  ntlii:iniu:y.  i:iiinpnliti(in  iind  cupital 
Itiriniilioii.  Sri’  1.5  li.S.O.  7H(:(I). 

'=■  1.5  U..S.(;.  7Hl(l))(.5). 

'»  1.5  ll..S.(:.  7K1(1))(7). 


tlu!  eleinial  of  me!mlx!r.shi])  tei  any  pensein 
seieking  memlxirship  the!ri!in  and  the! 
prohibition  eir  limitation  by  iiii  e!Xt:h<mge 
of  any  iier.son  with  rt!.spi!i;t  to  acce!ss  to 
si!rvie;e!s  e)ffe!re!rl  by  the  exeHiange!.  llnde!r 
the!  propo.si!(l  rule  eihiinge!,  a  'I'Pl  1 
withemt  an  e!fie!e:live!  l(!tle!r  of  guarantee! 
or  authorization  will  neit  Ix!  able  to 
continue!  to  trade  on  the!  Fxe;hange!  and. 
if  a  TPH  eloe!s  not  have  <i  r(!tiuire!tl  ledtetr 
eif  guaranteu!  eir  authorization  in  ])lace! 
for  nine!ty  ceinseeaitive  ehivs.  tlu!  permit 
of  the  TPl  1  is  automatically  terminated, 
riie  (iommissiem  helieve!S  that  it  is 
approiiriate  tei  prohibit  a  TPH  from 
trailing  on  ('.B(iF  without  a  finaneiial 
guarantee!,  anel  the  tK)-elay  ])e!rio(l 
l)rovide!S  the!  'PPll  adeejuiite  time  to  e:ure 
its  de!fie:ie!ne;y.  The  (iommi.ssion  ne)te!.s 
that  (H3()F  state!el  that  the  automatic 
termination  jirovision  eloes  not  prohibit 
or  limit  a  pnn'iously  terminatixl  TPH 
from  ai)])lying  again  to  he!e;ome!  a  TPH 
once  the  TPH  ai;eiuire!s  the  rexjuired 
le!tte!r  of  guarantee  or  iiulhorization. 

III.  (Conclusion 

It  is  tlwivfovv  ordfiiad,  pursuant  tei 
.S(!e;tion  l‘)(h)(2)  of  the!  Ae:t,-'’  that  the 
])ro])e)se!el  rule!  i:hange!  (SK-(]B()F-2()  12- 
124)  Ix!,  anel  it  h(!re!l)y  is,  approveel. 

I'’()r  tlu!  (Coiuiiiission.  Iiv  llu!  Division  of 
Trading  and  Markels.  luirKuanl  to  ddlegaled 
aniluirilv.-' 

Ke!vin  M.  ()'Ni!ill. 
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Change  To  Amend  the  Fees  Schedule 

I-'dliniarv  II.  201:1. 

Pursuant  to  Se!e:tion  l‘)(l))(l)  of  the! 
Se!e:urltii!s  Fxe;hangei  Ae:t  of  l‘)34  (the: 
“Ae:t"),'  and  Rule:  15)l)-4  theaiiunele!!'.- 
ne)tie;e!  is  hem:!))' give!n  that  on  I’ohruary 
1. 2013.  C2  Options  Fxe;hange!. 
lncor]K)rate!(l  (the:  ‘‘Fxi:hange!”  eir  “(;2”) 
file!d  with  the:  .Se!curitie!.s  and  Fxchange! 
(Commission  (the:  "(Commission'')  the: 
pre)])ose!el  rule!  e;hange:  as  de!.se:rilx!el  in 
ite!ms  1.  11.  anel  Ill  below,  whie:h  Itexns 
have:  he!i!n  pre!j)are!d  hv  the:  Fxeihange:. 

.\iili<:(!.  siijmi  noli!  :i.  at  7li:i24. 

1.5  IL.S.C.  7«s(l))(2). 

-'17  CI'K  2(l().:!()-:i(a)(12). 

I  1.5  II..S.(:.  7Hs(l))(l). 

-  17  CI-'K  24().l‘ll)-4. 


The:  (Commission  is  publishing  this 
notieie!  to  seilicit  ct)mme!nts  on  the: 
pro])o.se!(l  rule!  e;hange!  from  inte!re!,sle!(l 
persons. 

I.  Se!ll-Re!giilalorv  Organization’s 
Slati!me!nt  of  the:  Terms  ed'the  Suhstani:e! 
of  the  Proposeel  Rule:  (Change 

The  l'Cxe:hange  proi)ose!s  to  ameml  its 
Fei!S  Sediedule.  The  text  of  the:  jirojio.sed 
rule  chiingi!  |sie:l  available  on  the 
Fxcihange's  Web  site  [http:// 
\v\\’\\'.(:2(!\(:lning(;.(:()ni/lA;g(d/).  at  the 
l’Cxe:hange!’s  ()ffie:e!  of  the  St!cre!lary.  and 
at  the  (Commission. 

II.  Self-Re!gulalorv  Organization’s 
Statement  of  the  Purpose  of,  anel 
Statutory  Basis  for,  the  Proposeel  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Fxchange  inclueled  .statements 
i:one:e!rning  the  ])ur])ose  of  anel  basis  for 
the  jiroposetl  rule  eihange  anel  dise;us.se:el 
anv  e;omme:nts  it  re:e:e!ive!d  on  the 
pro|)o,se!(l  rule  change.  The  text  of  tht!se! 
statements  may  he  examineel  at  the 
plae:es  sjiexiifiexl  in  Item  IV  Ixilow.  The: 
Fxt;hange  has  |)re!pari!(l  .summ!irie!s,  set 
feirth  in  .seeitions  A.  B,  anel  (C  below,  of 
the:  most  signiiit:ant  aspects  of  sue:h 
statements. 

/\.  S(;ll-I{(;<’id(it()iv  OrganiyAdion’s 
Stat(nii(;iit  oft  ha  Piirposa  of.  and 
Statiitorv  Basis  for,  tha  Proposed  Bala 
(ihan<’a 

1.  Pur])ose! 

The  Fxchange!  proposeLs  to  amenel  its 
FeuLs  Schedule.  First,  to  correspond  with 
other  e:hange!s  tei  eepiitv  options  fe!es  that 
the  l'Cxe:hange!  has  ])re)])e)setl  to  take  effeeit 
on  February  1. 2013.  *  (C2  ]jropose!.s  tei 
state:  that  for  all  e;e)m])le!x  eireler 
transae;tions  in  expiity  eiptions  classes, 
all  e:e)mpone:nt,s  of  sue;h  tran.sat:tion.s 
(ine;lueling  simjile,  non-t:omple!X  orelers 
aiul/eir  eiueites  that  exeeiute  against  a 
complex  onler)  will  he  a.sse.ssed  no  fee 
(or  rebate).  In  SR-(C2-201 3-004,  the 
FxeihcUige  pre)j)e)se!.s  tei  aelopt  eepiity 
optieins  transae:tion  fexLs  that  are  haseiel, 
in  part,  on  the  (C2  BBO  Market  VVielth. 
Bexiause  it  woulel  he  diffie:ult  tei 
tle:ti!rmine!  the:  C2  BBO  Marke!t  VVielth  for 
sjirexiel  transactions  (whit:h  inveilve 
e:omple:x  eirelers).  the  Fxt:h;mge:  is  .still  in 
the  pre)e;es.s  eif  eleteirmining  heiw  tei 
a.sse!s.s  lees  feir  .sut;h  trimsae;tions.  As 
sue:h,(C2  jiropo.ses,  until  making  .sue:h 
elelerminaliein,  to  as.sess  nei  teees  (eir 
reihates)  feir  all  e:eim])le!x  eireleir 
transactieins.  The  Fxe.hange  eleies  neit 
iinticipate  reeieiving  many  e;e}mple!x 

'  Srr  .SR-(:2-2eii;!-eXI4.  aviiiliilili!  lor  viewing  at 
hltirj7\\\\\y.c2r\cluiiirr.com/lAig(il/ 
liiilrl‘'ilin;ASMspx. 
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orders  in  etiuity  options  in  the  near 
Intnre. 

In  conjunction  with  (.2  s  rec(;nt 
adojjtion  ol  Designated  Ihiinary  Market- 
Makers  ("Dl’Ms”)  '  lor  ecpiity  options 
classes,  the  Fxchaiige  also  projxises  to 
amend  its  l‘(!es  Schculnh!  to  ex(.lnde 
I’nhlic  ('.nstoiner  orders  (in  ecpnty^ 
o])tions  cdass(^s)  from  th(^  l.inkiige 
Routing  Fee  of  SO-fiO  per  routed  contract 
in  addition  to  applicable  C2  taker  lee. 
Instead,  for  Fnhlic  Customer  orders  in 
(upiity  o])tions  classes.  (.2  projioses  to 
pass  through  the  actual  transaction  fee 
assessed  hy  the  exchange(s)  to  which 
the  order  was  routed.  Other  exc.hanges 
that  use  the  DFM/Siiecialist  model, 
including  (Chicago  Hoard  Options 
Exchange.  Incorporated  (•‘OBOE")  and 
NYSE  MKT  EEC  (■‘Amex”).  pass 
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through  fees  (with  some  modifications) 
for  such  customer  order  routing.'’ 

The  Exchange  has  determined  to 
increase  the  (pioting  handwidth 
allowance  for  a  Market-Maker  Hermit  in 
order  to  provide  greater  (inoting 
(;a])eu:ity  lor  Miukot-Makors.  (>urr(nitly, 
such  allowance  is  the  equivalent  to 
l.'jti.OOO.DtH)  (jnotes  over  the  course  ol  a 
day.  This  allowance  will  he  increa.sed  to 
lt)5.()(K).00()  (jiiotes  over  the  course  ol  a 
ilav. 

Hecaii.se  ihe  registration  cost  tor 
SPXHM  is  1.0.  a  full  Market-Maker 
Trailing  Hermit  (cost  S.'j.OOO  per  month) 
is  reipiired  tor  an  Exchange  1  ratting 
Hermit  Holder  (“3HH  )  to  act  as  a 
Market-Maker  in  SHXHM.  As  such, 
hecause  the  Exchange  intends  to  cease 
the  listing  and  trading  of  SHXHM 


Description 


options  following  the  close  of  trading  on 
Friday.  Fehruary  15.  2013.  the  Exchange 
proposes  that,  for  any  Market-Makei 
Hermit  used  in  Fehruary  2013  .solely  to 
act  as  a  Market-Maker  in  SHXHM.  ('.2 
will  credit  hack  to  the  Market-Maker  a 
pro-rated  amount  (corresponding  to  the 
liortion  of  the  month  during  which 
SHXHM  is  not  listed  on  (’.2)  of  the 
Market-Maker  Hermit  co.st. 

The  Exchange  also  proposes  to 
eliminate  the  distinction  hetween 
Siionsored  Users  and  non-Sponsored 
Users  as  they  relate  to  Uonnectivity 
Charges.  Currently.  Sixmsored  Users  are 
charged  twice  the  regular  monthly  lees 
for  such  charges,  with  the  types  and 
amounts  ol  suiih  lees  described  in  the 
chart  below: 


Regular 
monthly  fee 


Sponsored 
user  monthly 
fee 


Network  Access  Port  (1  Gbps)  . 

Network  Access  Port  (10  Gbps)  .. 

CMI  Login  ID . 

FIX  Login  ID . 


Coing  forward,  the  Exchange  projroses 
to  assess  to  Si)on.sored  Users  and  all 
other  non-THlls  the  same  Connectivity 
Charges  as  are  asses.sed  to  THl  Is.  and  to 
.state  that  all  .such  fees  apply  to  non- 
THl  Is  as  well  as  THl  Is.  The  purpo.se  ol 
the  jiroposed  change  is  to  sinqilily  the 
Exchange’s  lees  structure  lor 
connectivity  to  the  Exchange  and  have 
a  standard  set  of  connec.tivity  lees  that 
applv  to  both  THUS  and  non-'rHHs. 

2.  Statutory  Basis 

The  Exchange  believes  the  proinrsed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  ajiplicahle  to  the  Exi.hange 
and.  in  particular,  the  requirements  ol 
Section  (i(h)  ol  the  Act.'  Specilicallx . 
the  Exchange  believes  the  proi)osed  ride 
change  is  consistent  with  Section  (Hh)(4) 
of  the  Act."  which  jirovides  that 
Exchange  rules  mav  jirovide  for  the 
equitable  alloc.ation  of  rea.sonahle  dues, 
fees,  and  other  charges  among  its 
Trading  Hermit  Holders  and  other 
|)erson.s  using  its  lacilities. 

Assessing  no  lees  lor  comjilex  oidei 
executions  in  equity  options  cla.sses  is 
reasonable  hecause  market  ])aiticipants 
will  not  have  to  pav  a  fee  for  such 
exec.ntions.  This  change  is  equitable  and 

'  Srr  .SiHAiritiiis  lAchmim!  Acl  R(!li!asi!  No.  ()Hl)7() 
(Ootobor  IH.  2012).  77  FR  (K'R);i7  (Oclol.or  24.  2012) 
(SR-(;2-20 12-024). 

•••I.inka-o"  i.s  llio  c:ommonly-usi!il  tonn  that 
lolors  lo  llu!  Options  Onlor  I’loloclion  and  l.ockiul/ 
Crossiid  Mai'kot  Plan. 


not  unfairly  discriminatory  because  it 
would  otherwi.se  be  dillicult  to 
determine  the  amount  ol  lees  lor  spread 
tran.sactions  (given  the  l-Nchange’s  new 
manner  of  determining  equity  options 
fees),  iind  hecau.se  all  market 
jiarticijiants  will  be  assessed  no  lee  loi 
such  transactions.  Further,  many 
exchanges  (inclnding  C2)  currently  ofler 
different  pricing  for  complex  orders 
than  for  simple  orders." 

Hassing  through  Einkage  Fees  lor 
Huhlic  UiKstomer  orders  i.s  reasonable 
because  it  will  merely  require  Huhlic 
(Aistomers  to  pay  the  amount  of  fees 
a.sses.sed  for  the  execution  of  their 
orders  on  the  away  niarket(s)  on  which 
such  orders  are  executeil.  I  his  i.hange  is 
equitable  and  not  unfairly 
discriminatorv  because,  while  it  allows 
Huhlic  Cu.stomers  to  avoid  the  SO. 50  per 
contract  fee  (in  addition  to  the 
aiiplicable  (72  taker  fee)  that  is  assessed 
to  other  market  ^larticijiaiits  lor  Einkage 
orders,  it  may  encourage  Huhlic 
Unstomers  to  send  more  orders  to  the 
Exchange  (without  worrying  about  the 
fees  that  would  he  incurred  il  such 
orders  are  sent  to  away  markets).  Thus, 
more  Huhlic  Customer  orders  (some  that 
do  get  sent  to  away  markets,  and  .some 
1  that  do  not)  may  be  sent  to  the 

'•.S(.v(;iiOi;P<Mis  Siihodul.!.  labli!  on  l.inkaHO  P.n:s 
anil  Ainox  Ronlins  Snir.hai}>o. 

7  15  Ik.S.C;.  7al(l)). 

»  15  IL.S.C.  7Hl(l))(4). 


Exchange.  This  provides  greater 
liipiidity.  which  benefits  all  market 
participants.  Further,  there  is  a  history 
within  the  ojitions  marketplace  ol 
providing  different  fee  structures  for 
Huhlic  Customers  than  for  other  market 
jiarticipants.  Moreover,  a  nnmbei  ol 
other  exchanges,  inclnding  (.BOE  and 
Amex.  pass  through  Einkage  fees  to 
Huhlic  Customers  and  assess  different 
Einkage  fees  to  Huhlic  Customers  than  to 
other  market  jiarticipants  (indeed.  C2’s 
jirojiosed  jiass-throngh  ol  Huhlii. 
Customer  Einkage  Fees  is  favorable  to 
that  on  Amex.  which  jiasses  through  the 
fee  and  adds  an  SO.  11  I^pi'  contract 
surcharge)."’ 

Increasing  the  (juoting  bandwidth 

allowance  is  reasonable  because  it  will 
allow  Market-Makers  to  ijiiote  more. 

This  increase  is  ecjuitahle  and  not 
nnfairlv  di.scriminatorv  hecau.se  it  will 
ajijily  to  all  Market-Maker  Hermits. 
Further,  the  increase  in  ijuoting 
handwidth  allowance  will  allow 
Market-Makers  to  ijiiote  more,  which 
will  jirovide  more  trading  ojiiiortunity 
for  all  market  jiarticijiaiits. 

Crediting  hack  to  a  Market-Makei  the 
jiro-rated  amount  of  the  Market-Maker 
Hermit  fee  for  a  Market-Maker  Hermit 
that  is  n.sed  solely  for  a  ’I'HH  to  act  as 

•'.Sec  \mi'x  i-'iic  .Si  IumIuIi!  (ind  Inloniiitiniial 
.SiH-uritios  Rxchansii.  l-LC  C  ISi:")  .Siliiululo  i.l  I'nos 
.Suction  II  nndtilsoCl  Poos  Schoilulo.  .Soclion  U- 
.Son  C.liOK  Poos  .Scluiilulo.  lalilo  on  Pinkaai! 
Poos,  and  Aniox  Ronlin"  .Surchargo. 
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a  Market-Maker  in  SFXFM  during 
February  2013  is  reasonal)le  because 
SFXFM  will  only  be  listed  and  tradtul 
during  a  |)orti()u  of  tb(^  luouth  t)f 
February  2013.  so  it  makes  sense  to  only 
ass(!ss  the  Market-Maker  Permit  lee  for 
that  portion  of  the  mouth.  Tbis  is 
(H|uitai)le  and  not  uufairlv 
discriminatory  bcicause  it  will  ap])ly  to 
all  Market-Maker  Permits  that  are  used 
solely  for  a  TPll  to  act  as  a  Market- 
Maker  in  .SPXPM  during  February  2013. 

Flimiuatiug.  for  the  ])urj)o.se  t)f 
(louuectivitv  (iharges.  the  distinction 
between  .Sponsored  IJ.sers  and  stating 
that  these  fees  apj)ly  to  both  'I'PHs  and 
non-TPIls  is  reasonable  because  it  will 
allow  Sponsored  Users  and  other  non- 
TPMs  to  pay  half  the  amount  that 
.Sj)onsored  Users  are  currently  a.sses.sed 
for  such  fees  and  ensure  that  fPlls  and 
non-TPMs  pay  the  same  amounts  in 
coniKictivity  fees.  The  proj)o.sed  change 
is  equitable  and  not  unfairlv 
discriminatory  because  it  will  allow 
.S])onsored  Users  and  non-TPMs  to  he 
assessed  the  same  amounts  as  TPMs. 

li.  Sclf-lie^uldtory  Organizcition's 
Stdtamtnit  on  lidrdon  on  ('.oinpotilion 

C,2  does  not  hidicwe  that  the  i)ropo.sed 
rule  change  will  impose!  anv  burden  on 
(.ompiitition  that  is  not  neces.sarv  e)r 
ap|)ropriate  in  furtherance!  e)f  the 
pnrpe)se!s  e)f  the  Ae;t. 

(12  he!lie!ve!.s  that  a.ssessing  ne)  feu!  leer 
all  e:e)mple!x  e)rele!r  transaelions  in  euinity 
e)])tie)ns  clas.se!s  will  ne)t  impe)se!  any 
hurelen  e)n  intramarked  e:e)mpe!titie)n 
he!e;ause!  all  marked  i)artie;ipants  will  he: 
asse!sse!el  ne)  feu!  leer  such  Iransaelienis.  (^2 
he!lie!ve!s  that  this  will  ne)t  im|)e).se!  a 
hurelen  e)n  inteMinarked  e:e)m})e!tition.  hut 
te)  the  e!xte!nt  that  ned  assessing 
transaelieni  fe!e!S  e)n  all  e:e)mple!x  e)rele!r 
transaedions  in  e!e]nity  e)j)tie)ns  e;lasse!s 
may  attraed  marked  partie:ij)anls  on  eelher 
e)xchanges  te)  C2.  sue:h  market 
|)artie;i])ants  e;an  always  edeud  te)  hee:e)me 
C2  market  partiedpants. 

The  Exediange  he!lieve!S  that  passing 
thre)ngh  an  away  market's  transaction 
fe!e!s  fe)r  Pnhlie;  Cnste)me!r  e)rele!rs  se!nl  te) 
such  away  marked(s)  will  ne)t  im])e)se!  an 
unfair  hurelen  e)n  intramarket 
e;e)mpe!tilie)n  he!e:anse!,  while  it  alle)ws 
Pnhlie:  Unste)me!rs  te)  ave)iel  the  .SCt.-dO  pe!r 
e;e)ntrae;t  lee  (in  aelelitie)n  te)  the 
a])])lie:ahle!  U2  taker  feu!)  that  is  asse!sse!el 
te)  e)the!r  marke!t  partie:ipants  fe)r  Linkage! 
eerelers.  it  may  e!ne;e)nrage!  Pnhlie: 
(',usle)me!rs  te)  senel  me)re!  e)i'ele!is  te)  the 
Lxe:hange!  (without  we)rrying  ahe)nt  the! 
fe!e!S  that  we)ulel  he  ine:nrre!el  if  sne:h 
e)rele!rs  are  sent  te)  away  markets).  Thus. 
me)re!  Pnhlie:  Cnste)me!r  eerelers  (some  tliat 
ele)  ged  sent  te)  away  markets,  anel  some 
that  elo  ned)  may  he!  .sent  te)  the 
Exe:hange.  This  proviele!s  greiater 


liepiielity,  whie:h  he!ne!fils  all  marke!t 
paidie:ipants.  Fnrthe!r.  there!  is  a  histeerv 
within  the  eeptieens  marked])lae:e!  e)f 
pie)vieling  eliffereMit  lee!  strne:ture!s  fe)r 
Pnhlie:  (iusleemers  than  fe)r  edher  m;irke!t 
parlie:ipants.  The!  Fxe:hange!  he!li(!ve!s  that 
this  will  ne)t  imi)e),se!  an  unfair  hmelen  e)n 
inlermarked  e:e)m|)e!titie)n  he!e:anse!  a 
nnmhe!!'  e)f  e)the!r  e!xe:hange!s,  ine:h!eling 
('t3()F  anel  Ameex,  p.iss  ljire)ugh  linkage 
fe!e!s  te)  Pnhlie:  Unste)me!rs  anel  asse:ss 
elifferent  Linkage  fe!e!s  te)  Pnhlie: 
(insteemei's  than  te)  e)the!r  marke!t 
partie:ipants  (ineleu!)!.  (i2  s  pre)pe)se!el 
p!!.ss-thre)ngh  e)f  Pnhlie:  (aiste)me!r 
Linkage  Fe!e!s  is  faveerahle  te)  that  e)n 
Anu!X.  whie:h  pas.ses  thre)ngh  the  fe!e  anel 
aelels  an  .SO. 11  ])e!r  e:e)nti'iie:t  snre:harge:j." 
Te)  the  e!xte!nt  tliat  this  ])ass-thre)ngh  may 
he!  altrae:tive!  to  Pnhlie:  Cn.ste)me!rs  to 
.senel  eerelers  to  C2  insleuiel  e)f  edher 
markeds.  sne:h  Pnhlie:  (aistomers  may 
elee:!  te)  ele)  se). 

The  Exe:hange!  ele)e!s  ned  helieve  that 
ine:re!asing  the  epioting  hanelwielth 
iille)wane:e!  fe)r  Maikel-Make!)’  Permits 
will  e:anse!  an  unfair  hnrele!n  e)n 
inlramarked  e:e)m])e!titie)n  he!e:an.se!  this 
ine:i'e!ase!  applie!.s  te)  e)nlv,  anel  all.  (’.2 
Marke!t-Make!rs  (just  as  eleees  the  e:nne!n1 
hewer  epieeting  hanelwielth  alle)wane:e!). 
l'’nrthe!r.  the!  ine:re!ase!  in  epieding 
hanelwielth  :ille)wane:e!  will  alleew 
Marked-Makers  te)  epieete  meere!.  whie:h 
will  preeviele  meae  traeling  eeppeertnnit v 
leer  all  marked  partie:i])ants.  'i  he 
Lxe:hange!  eloees  ned  heelieve  that  this 
ine:re!ase!  will  e:anse!  an  unfair  hnrele!n  een 
intermarked  e:e)mpe!tilie)n  he!e:anse!.  te)  the 
eextent  that  this  ine:re!a.se!el  eineeling 
hanelwielth  allowane:e!  may  he!  atlrae:tive! 
te)  M<irke!t-Make!is  at  edher  e!xe:hanges. 
sne:h  Market-Makers  mav  re!giste!r  as 
Market-Makers  on  C2. 

The  Fxe:hange!  eleeees  ned  believe!  that 
e:re!eliling  hae:k  to  a  Market-Makea’  the! 
pro-rateel  ameennt  e)f  the  Market-Maker 
lh!rmit  fee  fe)r  a  Mcirke!t-Make!r  Permit 
that  is  nseel  se)lely  feer  a  TPM  to  aed  as 
a  Marked-Maker  in  SPXPM  elnring 
Imhrnary  2013  will  e:anse!  an  unfair 
hurelen  e)n  intramarket  e:e)mpe!titie)n 
he!e:anse!  it  eenly  applie!s  te)  Maiked- 
Makers  using  a  Market-Makea'  Permit 
se)le!ly  te)  aed  as  a  Marke!t-M;ike!r  in 
.SPXPM.  whie:h  is  the  only  e)plie)ns  e:lass 
with  a  full  1.0  re!gistratie)n  e:e)st  that  the! 
Exe:hange!  intenels  te)  e.eaise!  listing  anel 
tnieling  in  the!  mielelle  e)f  Fehrnarv  2013. 
The!  Exe:hange!  ele)e!s  ne)t  he!lie!ve!  that  this 
will  e:anse!  an  unfair  hurelen  e)n 
inte!rmarke!t  e:e)mpe!titie)n  he!e:anse! 
SPXPM  is  e)nly  trael(!el  e)n  (.'.2. 

riu!  Exe:hange!  he!lie!ve!s  that 
eliminating,  for  the  ])nrpe).se!  e)f 
Ue)nne!e:tivity  (Charges,  the  elistine:tie)n 

' '  (;i!()K  F(!1!s  .ScIkuIuIc!.  lablo  on  l.iiikaf^o 

iind  AiiKix  Kouting  Suicliargo. 


he!twe!e!n  Spe)nse)re!el  Users  anel  stilting 
thid  these  ieuFS  a])])ly  te)  he)th  TPMs  anel 
ne)n-TPMs  will  re!lie!ve!  iiny  ])e)ssihle! 
hurelen  e)n  intnnnarked  e:e)mpe!titie)n 
he!e:an.se!  it  will  ensure  that  TPMs  anel 
nem-TPMs  will  he!  ])iiying  the  siime!  fe!e! 
iimeennts.  The  l<;xe:himge!  he!lie!ve!S  thid 
the  pre)pe)se!el  e:himge!  will  ned  impe)se! 
iiny  hurelen  e)n  intermarket  e:e)m])e!titie)n. 
e)r  have  an  impiie:t  e)n  interniiirket 
e:e)m|)e!titie)n.  he!e:iuise!  the  pre)])e)se!el 
e:himge!s  apply  me!re!ly  te)  e:e)nne!e:tie)ns  te) 
C',2.  iinel  eae:!)  e!xe:hiinge!  has  elifferent 
manners  anel  strne:tnre!s  leer  e:e)nne!e:tivity. 
Further,  te)  the  extent  thid  the 
eliminatie)!!  e)f  se!])arate!  higher  fees  ie)r 
.S])e)nse)re!el  Users  anel  the  statement  that 
the  re!gnlar  fees  ajiply  to  he)th  TPMs  anel 
nem-TPMs  e:e)nlel  attrae:t  market 
pai tie:i])imts  e:e)nne!e:ting  to  otheir 
e!xe:himge!s  to  e:e)nnee:t  to  C2.  niiirket 
pindie:ipants  traeling  e)n  othe!!'  e!xe:hange!S 
e:im  always  elee:!  te)  elo  so. 

The  Exe'.hange  also  note^s  that  it 
eeperates  in  ii  highly-e:e)m])editive  marked 
in  whie:h  market  piirtie:ipimts  e:im 
reaelily  elire!e:t  e)rele!r  fle)w  to  e:e)m])e!ting 
ve!nne!S  if  the!y  eleuMn  feu!  h!ve!l.s  at  a 
pindie:nlar  venue  te)  he  e!xe:e!ssive!.  The 
pre)pe)se!el  rule  e:himge!  refle!e:ts  a 
e:ompe!titive!  prie:ing  strne:tnre!  ele!signe!el 
te)  ine:e!nt  market  paidie:i])imts  te)  elireu:! 
their  e)rele!r  fle)w  te)  the  Exe:hiinge!.  anel 
the!  Exe:hange!  he!lie!ve!S  that  sne:h 
slrne:tnre!  will  help  the  Exe:himge!  remiiin 
e:e)mpe!ti1ive!  with  theese  fe!e!s  iinel  rebates 
asse!sse!ei  hv  e)the!r  vennew. 

(J.  S(;lf-H(;<’dI(ilory  Opsonization’s 
Sldldinoni  on  Ooinnumts  on  tho 
Proposod  Hdlc  Ohango  Hocoivod  From 
Memhors.  Participants,  or  Others 

The  Exe:hange!  neither  solieiiteel  nor 
receiveHl  e-.ommeids  on  the  pre)])e)se!el 
rule  e:hange!. 

HI.  Date  of  Efl'ectiveness  of  the 
Prope)se(l  Rule  Change  and  Timing  for 
Commission  Action 

The  fe)re!ge)ing  rule  e:hange!  has  he!e:e)me! 
e!ffe!e:tive!  pursuant  te)  .Se!e:tie)n  19(t))(3)(A) 
of  the  Aed  anel  paragrii])h  (f)  e)f  Rule 
10h-4  '■*  therenneler.  At  any  time  within 
00  elays  e)f  the  filing  e)f  the  ])re)pe)se!el  rule 
e:himge!.  the  C]ommissie)n  snnnnarilv  mav 
te!mj)e)rarily  sns])e!nel  sne:h  rule!  e:hange!  if 
it  iippe!ars  te)  the  Ceimmissie)!)  that  sne:h 
iie:tie)n  is  ne!e:e!.ssarv  e)r  appre)priiite  in  the 
])nhlie:  interest.  fe)r  the  pre)te!e:tie)n  e)f 
inve!ste)rs.  eir  e)the!rwise!  in  fm  therane:e!  e)f 
the  pnr])e)se!s  e)f  the  Ae:l. 

IV.  Solicitation  of  (Comments 

Inte!re!Ste!el  ])e!rse)ns  are  inviteel  te) 
submit  writteai  elata.  vienvs.  anel 
iirgnments  e:e)ne:e!rning  the  fe)re!ge)ing. 

I.T  U..S.(;.  7Hs(l))U)(A). 

'  *  17  CFK  24().l<ll)-4(l). 
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including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
(’.oinmenls  may  l)e  snl)initted  hv  any  of 
the  following  methods: 

Hlactronic  (Joiiinianis 

•  Use  the  (lommission’s  Internet 
comment  form  (/)//p,//n  n'n'..s-er.gfn'/ 
riilas/sro.sh tiul)-,  or 

•  Stmd  an  email  to  riila- 
(:()ninuHits@S(ic.f^ov.  Plea.se  inchid(!  File 
Nnmher  SR-(^2-2()l  3-007  on  the 
subject  line. 

Paper  Cmiuiu ei i  ts 

•  Send  paper  comments  in  tri])licate 
to  Elizabeth  M.  Murphy.  Secretary. 
.S(!curities  and  Exchange  (’.ommission. 
100  F  Street  NE..  Washington.  DC 
20540-1000. 

All  submissions  shouhl  refer  to  File 
Nnmher  SR-(;2-201 3-007.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commi.ssion  |)rocess  and  review  your 
comments  more  efficiently,  ])lease  use 
only  one  method.  The  Commission  will 
])ost  all  comments  on  the  Commission’s 
Internet  Web  site  [httj)://\v\\  \\’.se(:.<>()v/ 
niles/sro.shtml].  Copies  of  the 
snhmi.ssion.  all  siihscuinent 
amendments,  all  written  statements 
with  res])ect  to  the  proj)osed  rul(! 
change  that  are  fihul  with  the 
Commi.ssion,  and  all  written 
communications  relating  to  the 
])ropo.s(!d  rub;  change  between  the 
('.ommission  and  any  ))erson,  other  than 
tho.se  that  mav  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  IJ.S.(].  552,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (’.ommission's  Public 
Reference  Room.  100  F  Street  NE., 
Washington,  DCi  2()54‘)  on  official 
husiiKiss  days  between  the  hours  of 
1():{)()  a.m.  and  3:00  p.m.  Copies  of  such 
filing  ahso  will  h(!  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  ])osted  without  c;hange; 
the  (iommission  does  not  edit  personal 
identifying  information  from 
submissions.  Yon  should  submit  onlv 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Nnmher  SR-C2- 
201.3-007,  and  shoidd  he  submitted  on 
or  before  March  8.  2013. 

l''()r  tiu!  (lonnnission.  l)y  tlie  tlivisieii  et 
'I’rading  and  Markets,  |)iirsiiant  to  delcigaled 
aatliority. 

Kevin  M.  O’Neill. 

Depiilv  Secrete  IT. 

|1'K  Ooi:.  Filed  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68895;  File  No.  SR-BYX- 
201 3-004] 

Self-Regulatory  Organizations;  BATS 
Y-Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Related  to  Fees  for  Use 
of  BATS  Y-Exchange,  Inc. 

I'eliniary  11.  201  :t. 

Pursuant  to  Section  10(1))(1)  of  the 
Securities  Exc:hange  Act  of  lt)34  (the 
“Act").'  and  Rule  lh-4  ihereimder,- 
notice  is  hereby  given  that  on  January 
2t),  2013,  HATS  Y-Exchange.  Inc.  (the 
“Exchange"  or  “BYX")  filed  with  the 
.Securities  and  Exchange  Commission 
(“(Annmission")  the  proposed  rule 
change  as  described  in  Items  1. 11  and  111 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  has 
designated  the  proposed  rule  change  as 
one  e.stahlishing  or  changing  a  member 
due,  fee.  or  other  charge  imiiosed  by  the 
Exchange  under  Section  19(l))(3)(A)(ii) 
of  the  Act  '  and  Ride  10-4(f)(2) 
thereunder,-'  which  renders  the 
])roj)osed  rule  change  effective  u|)on 
filing  with  the  Commission.  The 
("ommission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  ])er,son.s. 

I.  Self-Regulalory  Organization's 
Slateinent  of  the  Terms  of  the  Suhstance 
of  the  Proposeil  Rule  (ihange 

'file  Exchange  jiroiioses  to  amend  the 
fee  schedule  a])|)lical)le  to  Members  ’’ 
and  non-memhers  of  the  Exchange 
luirsuant  to  BYX  Rules  15.1(a)  and  (c). 
(dianges  to  the  fee  schedule  pursuant  to 
this  ])ropo.sal  will  he  effective  ui)on 
filing. 

'I’he  text  of  the  jiroposed  rule  change 
is  available  at  the  Exchange’s  Web  site 
at  http:/ /w’ww.hatstradine. cant,  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(ihange 

In  its  filing  with  the  Commi.ssion.  the 
Exchange  included  statements 
concerning  the  pur])o.se  of  and  basis  for 
the  ])roi)o.sed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  'I’he  text  ofthe.se 


'  i.s  u..s.(:.  7Hs(i))(i). 

-  17  CFK  24(1.  ni-1. 

•  l.l  ll.S.C.  7»s(l))(:i)(A)(ii). 

'  17  CFR  24I).1<)-4(1)(2). 

A  MiMiit)!!!'  is  any  n!»istiin!(t  hroknr  or  doatiM’  Itial 
lias  tioon  adinillod  to  inoinliorsliip  in  Iho  Fxoliango. 


statements  may  he  examined  at  the 
places  sjiecified  in  Item  IV  below.  The 
Exchange  has  prepared  sninmaries.  .set 
forth  in  .Sections  A,  B.  and  ('  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Uegulatory  Organization’s 
Statement  ol  the  Purpose  of,  and 
Statatorv  Basis  for,  the  Proposed  Bale 
Change 

1.  Pui'iiose 

The  Exchange  proposes  to  modifv  its 
fee  .schedule  in  order  to  amend  the  fee 
structure  related  to  its  Retail  Price 
Iminovement  (“RPl")  program.  Under 
the  RPl  program  as  currently 
constituted,  the  Exchange  generally 
provides  a  rebate  of  .S().()()25  jier  share 
for  Retail  Orders  that  remove  liipiidity 
from  the  BYX  Exchange  order  hook  in 
certain  sjiecified  securities  and  provides 
a  rebate  of  SO. 0010  per  share  for  a  Retail 
Order  that  removes  liiiuidity  from  the 
BYX  Exchange  order  hook  in  other 
specified  securities.  For  executions  of 
Type  2  Retail  Orders  that  remove 
dis|)layed  liiiuidity,  however,  the 
Exchange’s  fee  .schedule  states  that  it 
ajiplie.s  .standard  removal  jiricing  (i.e., 
either  a  .S0.0002  per  share  liiiniditv 
removal  rebate  or  an  execution  free  of 
charge)  rather  than  siiecific  RPl  pricing. 

'file  Exchange  wishes  to  note  that  the 
standard  removal  pricing  a])])lied  to 
Type  2  Retail  Orders  that  remove 
displayed  liiiniditv  includes  'I'vpe  2 
Retail  Orders  that  remove  displayed 
orders  at  a  price  more  aggre.ssive  than 
the  displayed  price  of  such  order.s — this 
includes  displayed  orders  subject  to 
display-price  sliding  and  displayed 
discretionary  orders.  The  Exchange 
proposes  to  modify  the  fee  schedule, 
including  a  related  footnote,  to  extend 
the  application  of  its  standard  removal 
pricing  to  include  I’ype  1  Retail  Order.s 
that  remove  displayed  liquidity, 
including  orders  that  are  di.splayed  at  a 
less  aggressive  price,  hut  are  willing  to 
execute  at  a  non-displayed  and  more 
aggressive  price  (again,  di.splayed  order.s 
subject  to  display-price  sliding  and 
displayed  di.scretionary  orders). 

As  })roposed,  all  Retail  Orders  (both 
'I’vpe  1  and  Tvjie  2  Retail  Orders)  that 
remove  dis])layed  liquidity  would  he.  iu 
all  cases,  subject  to  the  Exchange’s 
.standard  removal  fees  or  rebates,  as 
a|)])lic.al)le.  Under  the  proposed  pricing 
structure,  a  Member  that  qualifies  for 
the  Exchange’s  .S0.()()()2  per  share 
liquiditv  removal  rebate  will  receive 
such  rebate  for  aiiv  Retail  Order  that 
removes  di.splayed  liquiditv.  and  a 
Member  that  does  not  qualify  for  the 
liquidity  removal  rebate  would  not 
receive  such  rebate,  hut  would  instead 
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i-eceive  the  execution  of  a  Retail  Order 
that  removes  displayed  licpudity  free  t)f 
cliai'ge.  With  this  in  mind,  the  Fxchange 
hidieves  that  providing  a  lower  rehate  or 
a  free  execution  for  incoming  Retail 
Orders  tliat  interact  with  displaved 
li(|nidity  at  price  improving  prices  is 
reasonable  due  to  the  price 
im|)rovement  received:  such  ])rice 
improvement  will  hidp  to  offset  and 
likely  exceiul  the  nuinction  in  rebates 
for  such  orders.  Further,  the  Fxchange 
Ixdieves  that  this  change  will  ensure 
that  MemlHMs  are  properly  incented  to 
continue  to  add  aggre.ssively  priccnl. 
dis|)laved  liquidity  to  the  Fxchange. 

2.  Statntorv  Basis 

The  Fxchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regnlations  thereunder  that 
are  applicable  to  a  national  .securities 
exchange,  and.  in  j)articular.  with  the 
nHiuinanents  of  .Section  (i  of  the  Act.’’ 
.Specificallv.  the  Fxchange  believes  that 
the  propo.scul  rule  change  is  c;onsi.stent 
with  .Section  (i(l))(4)  of  the  Act,'  in  that 
it  provides  for  the  iKpiitahh;  allocation 
of  reasonable  dues,  fees  and  other 
chai'ges  among  members  and  oth(;r 
pcir.sons  using  any  facility  or  svstem 
which  the  Fxchange  operat(5s  or 
controls.  Tin;  Fxchange  notes  that  it 
opcnates  in  a  highlv  competitive  market 
in  which  market  particijiants  can 
readily  direct  order  flow  to  competing 
v(;nue.s  if  they  deem  fee  levels  at  a 
particular  v(;nue  to  he;  excessive. 

The  Fxchange  believes  that  its 
proposal  to  modify  the  fe(!  schedule  and 
footnote  ndated  to  the  RBI  j)rogram  is 
reasonable,  ecputahlv  allocated  and  not 
unfairly  discriminatory  because  this 
change  will  result  in  the  a])])lication  of 
standard  pricing  to  remove  displayed 
licpiidity.  The  Exchange  is  concerned 
that  applying  higher  pricing  to 
displayed  orders  that  are  aggressively 
))riced  to  the  extent  such  orders  are 
displayed  by  the  Fxchange  and  interact 
with  incoming  Retail  Orders  mav  result 
in  reduced  levels  of  aggressively  ])riceil, 
displaved  litjuidity  on  the  Fxchange. 
Additionally,  the  Fxchange  believes  that 
|)roviding  a  lower  rebate  or  no  nihate  to 
incoming  Retail  Orders  that  interact 
with  displaved  licpiidity  is  reasonable 
l)i;cau.se,  to  the  extent  that  such  orders 
interact  with  dis])lay(!d  licpiidity  at  mon; 
aggrcissive.  non-displayed  prices,  the 
price  improvement  received  for  such 
executions  will  help  to  offset  or  exceed 
the  reduction  in  rebates  for  such  orders. 
Accordingly,  the  Fxchange  believes  it  is 
reasonable  to  apply  .standard  pricing  to 


any  order  disjilayed  by  the  Fxchange, 
even  if  nnnoved  by  a  Retail  Order 
pursuant  to  the  RBI  program. 

]}.  S(!lf-l{(}gul(i1oiy  (hyani'/Aition's 
StdlaiiKnit  on  Bunion  on  (ioinpoiition 

Bcicau.se  the  market  for  ordcir 
execution  is  extremely  competitive. 
Members  mav  choose  to  preference 
other  market  centers  ahead  of  the 
Fxchange  if  they  heliev'e  that  they  can 
receive  better  fees  or  rcihatcis  elsewhere. 
The  Fxchange  does  not  believe  that  the 
projjo.sed  rule  change  will  result  in  any 
Inirden  on  conqietition  that  is  not 
neces.sary  or  ajipropriate  in  furtherance 
of  the  ])ur])oses  of  the  Act,  as  amended. 
The  Exchange  believes  that  its  pricing 
for  dis])layed  orders  is  approjiriately 
competitive  vis-a-vis  the  Exchange's 
competitors.  Further,  the  Exchange 
believes  that  continuing  to  inc;entivize 
the  entry  of  aggressively  ])riced, 
disjjlaved  licpiidity  fosters  intra-market 
conqietition  to  the  benefit  of  all  market 
partici])ant.s  that  enter  orders  to  the 
Fxchange,  including  Retail  Orders. 

C.  Soll-Bo<’nlaiorv  Oiyani/Ailion’s 
Slotoinont  on  (ionnnonts  on  tho 
Pi'oposod  Bnlo  C/iangc;  Bocoivod  I'roin 
Moinbors,  Borticiponis,  or  Olhors 

No  written  comments  were  .solicited 
or  received. 

III.  Date  of  Fif'ectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
Oommission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  .Section  1t)(h)(3KA) 
of  the  Act  “  and  paragraph  (f)  of  Rule 
l‘)-4  thereunder.’'  At  any  time  within  80 
days  of  the  filing  of  the  jiroposed  rule 
change,  the  O.ommission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commi.ssion  that  such 
action  is  necessary  or  apiirojiriate  in  the 
])uhlic  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpo.ses  of  the  Act. 

IV.  Solicitation  of  (Aiininents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argnmimts  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
(lomments  may  la;  submitted  hv  anv  of 
the  following  methods: 

Eloct ionic  (A)ininonts 

•  Use  the  (lommi.ssion’s  Intcanet 
comment  form  (ldtj)://\yi\’\\’. soc.gov/ 
ridos/sro.shtinl):  or 

•  .Send  an  lanail  to  rnlo- 
connnoni.s@soc.gov.  Blea.se  include  File 


Numher  .SR-BYX-2()1 3-004  on  the 
subject  line. 

Bajior  (Joininonts 

•  .Send  paper  comments  in  tri])licat(! 
to  Elizabeth  M.  Murphy,  .Secretary, 
.Securities  and  F.xchange  (iommission, 
100  F  .String  NF..  Washington,  IXi 
2t).540-1000. 

All  submissions  should  refer  to  File 
Numher  .SR-BYX-201 3-004.  This  file 
number  should  In;  included  on  the 
subject  line  if  email  is  used.  To  hel|)  the 
(’.ommission  jirocess  and  review  your 
comments  more  efficientlv.  please  u.se 
only  one  method.  The  Commission  will 
jiost  all  comments  on  the  (Commission's 
Internet  Web  site  [http://\v\v\v.soc.gov/ 
ndos/sro.shtnd).  C.ojnes  of  the 
submission,  all  suhsecpient 
amendments,  all  written  statements 
with  respect  to  the  jiroposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
|)ro|K),sed  rule  change  between  the 
Commission  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  thi; 
public  in  accordance  with  the 
jirovisions  of  .5  II..S.(].  .5.52.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  C.ommission's  Bublic 
Reference  Room.  100  F  .Street  Nli., 
Washington.  DC  20540,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  he  available  for 
inspection  and  copying  at  tbe  jirincijial 
office  of  the  Fxchange.  All  comments 
received  will  be  posted  without  change: 
the  (Commission  does  not  edit  personal 
identifying  information  from 
submi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  rehir  to  File  Number  SR-BYX- 
2()13-()()4,  and  should  be  submitted  on 
or  before  March  8,  2013. 

l‘’()r  llio  (Commission,  by  llie  Division  of 
'I'liiding  and  Markets,  pnrsnani  to  delegatiHl 
aniliority. 

Kevin  M.  O'Neill, 

Dopiity  Socivtory. 

|I  K  Doc.  2()i;i-(i:i.")2()  l■■ill!(l  2-14-1  :t;  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68899;  File  No.  SR- 
NASDAQ-201 3-027] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  a 
Pricing  Clarification 

l'’(;l)niarv  1 1 , 201 3. 

Pursuant  to  Section  in(l))(l)  of  the 
S(!cnrities  Exchange  Act  of  1034 
(“Act”],'  and  Rule  lt)l)-4  tlierennder.- 
notice  is  hereby  given  tliat  on  Fehrnarv 
4,  2013,  The  NASDAQ  Stock  Market 
EEC  (“NASDAQ"  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Coininission  (“SEC”  or  "Commission”) 
the  ])ro])osed  rule  change  as  described 
in  Items  1,  11,  and  111  below,  which  Items 
have  been  jirepared  by  NASDAQ.  The 
Commi.ssion  is  publishing  this  notice  to 
.solicit  comments  on  the  jiropo.sed  rule 
change  from  interested  iiersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASDAQ  ])ro])oses  to  add  references 
to  certain  terms  in  Chajiter  XV,  entitled 
“Ojitions  Pricing.”  which  governs 
juicing  for  NASDAQ  members  using  the 
NASDAQ  Ojitions  Market  (“NOM”). 
NASDAQ’S  facility  for  (ixecnting  and 
routing  standardized  (equity  and  index 
ojitions.  The  Exchange  also  ju’ojioses  a 
technical  amendment  to  Section  2  of 
Cha])t(!r  XV.  entitled  “NASDAQ  Ojitions 
Market — Fees  and  Rebates.” 

The  text  of  the  jirojiosed  rule  change 
is  also  available  on  the  Exchange's  Web 
site  at  \\n\rJI 

www'.ndsdcKj.cchwdJIstivHt.coni,  at  the 
])rinci])al  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  inclmhul  statements 
concerning  the  jnirjiose  of  and  basis  for 
the  jirojiosed  rule  change.  The  text  of 
these  statements  may  he  examined  at 
the  jilaces  sjiecified  in  Item  IV  below. 
The  Exchange  has  jnejiared  summaries, 
set  forth  in  sections  A.  B,  and  C  below, 
of  the  mo.st  significant  asjiects  of  such 
.statements. 


I  KS  7«s(h)(l). 

-  17  CFK  24().l!)l)-4. 


A.  Salf-lidi^dldtorv  ()rj>dniy.dtion's 
Sldtcinuni  o!  tlw  Pdiposd  of,  dud  tho 
Stdidlorv  Basis  for,  the  Proposed  Hale 
Change 

1.  Pnrjiose 

'I’he  ])nr])o.se  of  this  filing  is  to  add 
certain  references  to  Chajiter  XV  in 
order  to  jirovide  guxilm'  clarilv  to  the 
terms  used  throughout  this  Chajiter  for 
the  j)ur|)ose  of  a.ss(!ssing  fees  and  jiaying 
nihales.  S|)(!cifically.  the  Exchange 
jnojioses  to  add  llu;  terms  “Customer,” 
“NOM  Market  Maker,”  “Non-NOM 
Market  Maker,”  “Firm,”  “Professional.” 
and  “Broker-Dealer”  to  Chajiter  XV  to 
jirovide  guidance  on  how  the  Exchange 
ajijjlies  the  fees  and  rebates  in  Chajiter 
XV  to  these;  categories  of  market 
jiarticijiants.  The  Exchange  jirojio.ses  to 
state  that  the  term  "Customer”  or  (“C”) 
ajijilies  to  any  transaction  that  is 
identified  by  a  NOM  Particijiant  for 
cl(;aring  in  the  Cu.stomer  range  at  The 
0])tions  Clearing  Cor|)orat ion  (“OCC”) 
which  is  not  for  the  account  of  a  broker 
or  deah;r  or  for  the  account  of  a 
“Professional”  (as  that  term  is  d(;fined 
in  Chaj)ter  1.  Section  1(a)(48)).  The 
Exchange  ])roj)oses  to  state  that  the  term 
“NOM  Market  Maker”  or  (“M”)  is  a 
NOM  Particijiant  that  has  registered  as 
a  Market  Maker  on  NOM  jnirsnant  to 
Chajiter  VIE  Section  2,  and  must  also 
remain  in  good  standing  jinrsnant  to 
Cha])t(;r  VIl,  .Section  4.  In  order  to 
receive  NOM  Market  M.iker  ])ricing  in 
all  securities,  the  NOM  Particijiant  mu.st 
he  regist(;red  as  a  NOM  Market  Maker  in 
at  least  one  .security.  The  Exchange 
|iroj)o.ses  to  state  that  the  t(;rm  “Non- 
NOM  Market  Maker”  or  (“O”)  is  a 
r(;gistered  market  maker  on  another 
ojitions  exchange  that  is  not  a  NOM 
Market  Maker.  A  Non-NOM  Market 
Maker  mu.st  ajjjiend  the  jirojier  Non- 
NOM  Market  Maker  designation  to 
orders  routed  to  NOM.  The  IXchange 
j)ro])oses  to  state  that  the  t(;rm  "Firm” 
or  (“E”’)  ajq)lie.s  to  any  tran.saction  that 
is  identified  by  a  NOM  Particijiant  for 
clearing  in  the  E’irm  range  at  ()CC.  The 
Exchange  ])ro|)o.se.s  to  state  that  the  term 
"Professional”  or  (“P”)  means  any 
jierson  or  entity  that  (i)  is  not  a  broker 
or  dealer  in  securities,  and  (ii)  jjlaces 
more  than  3!U)  orders  in  listed  ojitions 
jier  day  on  average;  during  a  calendar 
month  for  its  own  l)en(;ficial  account(.s) 
|)nrsuant  to  Chaj)t(;r  1,  .Section  l(a)(48). 
All  Professional  orders  shall  he 
a|)|)ro|)riately  mark(;d  by  NOM 
Parlici])ant.s.  Finallv,  tin;  Exchange 
|)ro])o.s(;s  to  state  that  the  term  “Broker- 
Deal(;r”  or  (“B”)  a])])lies  to  anv 
tran.saction  which  is  not  subject  to  anv 
of  the  other  transaction  fees  aj)|)licahle 
within  a  jiarticular  category.  The;  order 
cajiacity  codes,  “M,”  “O,”  "F,” 


“P.”  and  “B”  are  cod(;.s  that  have;  been 
e;.st{il)lishe;el  by  the;  Exe:hange;  re;liite;el  te; 
the;  eereler  entry  jjea  ts  using  the;  E’inane:ial 
Infe)rmatie)n  IXe:hange;  (“E3X”)  |)re)te)e:e)E 
The;  Exe;hange;  alse;  ])re)i)e).se;s  te;  ele;fine; 
the;  term  "Oe)mme)n  Ownershij)”  in 
Ohai)le;r  XV.  That  term  is  eairrently 
elefineel  anel  n.seel  thronghe)nt  .Se;e;tie)n  2 
e)f  Ohiej)te;r  XV.  The;  EXe:hange;  j)re)j)e)se;.s 
te;  eie;fine;  it  e)ne;e;  at  the;  l)e;ginning  e)f 
Cha])te;r  XV  eis  Partied jeants  uneler  7.5% 
e:e)mme)n  owne;r.shi])  or  e;e)nlre)l  anel 
re;me)ve;  all  other  eleefinitieens  in  ,Se;e:tie)n 
2.  The;  Eixe:hange;  is  not  ameneling  the; 
eairrent  ei.se;  of  that  te;rm,  hut  rather 
jireijieising  to  e:re;ate  a  single;  elefinition 
feir  ease  e)f  re;fere;ne;e;. 

The;  Eixediange;  also  |)re)j)e).st;.s  te;  elefine; 
the  terms  “adeling  liejuielity”  anel 
“re;me)ving  liejuielity”  for  jiurjieises  of 
Chaj)te;r  XV.  Seediem  2(1)  jiriedng. 
.Speedfically,  the;  Exchange;  jireijio.ses  to 
stcite  that  “(wlith  re;.sj)e;e;t  to  Chajiter  XV, 
.Seediems  2(1)  anel  (2)  the;  eireler  that  is 
re;e:e;ive;el  by  the;  traeling  svstean  fir.sl  in 
time;  shall  he;  e:on.siele;re;el  an  oreler 
aeleling  liejuielity  anel  an  eireler  that  traeles 
against  that  eireler  shall  he  e'.einsiele;re;el  an 
eireler  reaneiving  liejuielity.”  The; 

Exediange;  tie;lie;ve;.s  that  ,sjie;e;ifying  whiedi 
eirelers  are;  eainsielereel  aeleling  anel  whie:h 
eirele;r.s  are;  e:ein.siele;re;el  re;meiving 
liejuielity  weiidel  further  ed.irifv  NOM’s 
jiriedng. 

E’inally,  the;  Exe:hange;  jireijieise;.s  tei 
amenel  the;  nnmlie;ring  in  .Se;e:tiein  2  eif 
Ohajite;r  XV  tei  re;nnmlie;r  the;  eairrent 
.Se;e;tiein  2(4).  'fhe  Exediange;  re;e;e;ntly 
fileel  a  rule  ediange;  tei  elimimile;  .Se;e:tiein 
2(3).  *  At  this  lime,  the;  Exchange;  is 
jirojieising  tei  re;nnmlie;r  .Seediein  2(4)  as 
.Seedion  2(3). 

2.  Statutory  Basis 

NA.SDAQ  believes  that  its  jireijiei.sal  tei 
amenel  Chajiter  XV  of  the;  Riileis  tei  aelel 
re;fe;re;ne;es  to  various  terms  is  cainsistent 
with  .Seiedion  6(li)  of  the;  Act  -*  in  general, 
anel  furthe;r.s  the;  eitije;edive;.s  eif  .Se;ediein 
(i(h)(5)  eif  the  Aed  in  partieadar.  The; 
EXediange’s  jirojiosal  to  clarifv  its 
prie;ing  is  inteneleel  tei  jireiviele; 
aelelitieinal  guielanea;  to  market 
jiartieajiants  with  resjieied  tei  the; 
ajijilieaitiein  eif  fe;e;.s  ;mel  re;hate;.s  in 
Chajiteir  XV,  similar  to  either  eijitieins 
eixe.hanges.'*  Further,  the;  IXe.hange  alsei 
jireijiei.ses  tei  jireiviele  edarificcitiein 
re;gareling  the;  mimne;r  in  whie:h  the; 
IXediange  iijijilie;s  fe;e;  anel  re;hate;.s  feir 
aeleling  anel  remeiving  liejuielity  iinel 
ele;fine;  (aimmein  Ownershiji  feir  e;ii.se;  eif 


'.S(;c.SK-N.\.SIl,\Q-2ina-eii:{  (not  yot 
|)ul)lislll!(i). 

'1.S  7Kl(l)). 

■■  I.T  U..S.(;.  7Hr(l))(4)an(l(5)  Isi(;|. 
'■.Sr>(.-N.\.SI1.\Q(}MX  I'lIl.X  LLC's  I'liciiis 
.S(:lu!(lulo.  .SV.'O  f/Asf)  lli(!  IntiM'iiiilional  .Sacuritios 
Kxclianai!.  l,L(7s  Foo  .Scliodiila. 
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n;ierenc(;.  The  Exchange  heliexes  the 
addition  of  these  references  will  j)rovide 
additional  transparency  to  (lhapter  XV 
of  the  Exchange's  Rides. 

The  Exchange  does  not  believe  that 
there  is  confusion  among  market 
|)artici pants  with  respect  to  the  terms 
descriheil  herein,  hnt  rather  that  the 
addition  ofthe.se  terms  to  Clhapter  XV 
would  serve  to  provide  transjiarencv 
and  guidance  to  the  himefit  of  all  market 
jiarticipants.  The  Exchange  believes  that 
the  proposal  is  consistent  with  Section 
(i(h)(.'j)  in  that  it  is  designed  to  proinoti; 
just  and  eipiitahle  princijiles  of  trade,  to 
remove  ini|)ediinents  to  and  jierfect  the 
mechanism  of  a  free  anil  open  market 
and  a  national  market  system,  and.  in 
general  to  jirotect  investors  and  the 
jinhlic  interest,  hy  clarifying  what  fees 
and  rebate  in  Chapter  XV  ajijily  to 
certain  transactions  and  market 
jiarticipants. 

The  Exchange  is  not  amending  the 
manner  in  which  it  apjilies  pricing  to 
various  Participants.  The  propo.sed 
terms  merelv  codifv  the  manner  in 
which  the  Exchange  as.ses.ses  fees  and 
|)ay.s  rebates  today  and  defines  Common 
Ownership  today.  Similarlv,  the  manner 
in  which  fees  and  rebates  for  adding  and 
nmiiwing  liquidity  are  applied  is  not 
changing  hnt  merely  codified  hy  the 
addition  of  the  terms  to  Chajiter  XV. 

I}.  S(‘ll-R(;giil(it()rv  ()r<’(iniz(i1  ion’s 
Stolinnonl  on  Bindon  on  Coinpotition 

NASDAQ  does  not  believe  that  the 
proposed  rule  change  will  imjio.se  any 
burden  on  competition  not  neces.sary  or 
aj)pro|)riate  in  furtherance  of  the 
purposes  of  the  Act.  The  Exchange  is 
merely  filing  this  clarification  to  specify 
how  certain  fees  and  rebates  in  Chapter 
XV  are  applied  to  market  participants. 
The  Exchange  believes  that  this 
clarification  will  provide  greater 
transparency  to  market  participants.  The 
Exchange  does  not  believe  that  this 
amendment  creates  intramarket 
competition  among  Partici])ants  as  it  is 
ap])lied  nniformlv  to  all  Participants. 
The  Exchange  believes  that  clarifying 
the  apjilicability  of  certain  fees  and 
rebates  for  adding  and  removing 
liipiidity  within  the  Pricing  Schednle 
provides  market  participants  clear 
guidance. 

C.  Snil-Rcgnlatory  Organi/Jilion’s 
Stotoniont  on  (ionnnonis  on  tbo 
Proposed  Ihdo  CVionge  /fece/i'ci/  From 
Momhors.  Participants,  or  Others 

No  written  comments  were  either 
solic.ited  or  received. 


III.  Date  of  EITecliveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Hecan.se  the  foregoing  in'ojiosed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  inqio.se  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  3()  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  it  has 
become  effective  jnirsnant  to  Section 
l‘)(b)(3)(A)(ii)  of  the  Act  "  and 
subparagrajih  (!)(())  of  Rule  l‘)b-4 
thereunder." 

At  any  time  within  (it)  days  of  the 
filing  of  the  jiroposed  rule  change,  the 
C'ommission  summarily  may 
tem])orarily  suspend  such  rule  change  if 
it  ajjpears  to  the  Commi.ssion  that  such 
action  is:  (i)  Necessary  or  ajijiropriate  in 
the  jmblic  interest;  (ii)  for  the  protection 
of  inve.stors;  or  (iii)  otherwise  in 
furtherance  of  tin;  purposes  of  the  Act. 

If  the  Commi.ssion  takes  such  action,  the 
Commission  shall  institnti!  proceedings 
to  determine  whether  the  projiosed  rule 
should  he  approved  or  disajjproved.  The 
Exchange  has  jirovided  the  Commission 
written  notice  of  its  intent  to  file  the 
propo.sed  rule  change,  along  with  a  brief 
descrijition  and  text  of  the  jnopo.sed 
rule  change,  at  least  five  hiisine.ss  (lavs 
prior  to  the  date  of  filing  of  the 
pro|)osed  rule  change. 

IV.  Snlicitalinn  of  Comments 

Interested  persons  arii  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  pro])osed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
the  following  methods: 

Fleet ronic  Connnen ts 

•  ll.se  the  Commission's  Internet 
comment  form  (http://\\’\v\\’.sec.gov/ 
rnles/sro.shtmiy,  or 

•  Send  an  email  to  rnle- 
eonnnents@sec.gov.  Please  include  File 
Number  SR-NASUAQ-2()1 3-027  on  the 
subject  line. 

Paper  Oonnnents 

•  Send  ])aper  comments  in  trijilicate 
to  Elizabeth  M.  Mnrphv,  Secretarv, 
.Siicnrities  and  Exchange  Commi.ssion, 
lot)  F  Street,  NE..  Washington,  DC 
2().')40-l()5H). 

All  snhmi.ssions  should  refer  to  File 
Number  SR-NASDAQ-2()1 3-027.  This 
file  numher  should  he  included  on  thi; 
subject  line  if  email  is  used.  To  help  the 
Commission  ])roce.ss  and  review  your 
comments  more  efficiently,  plea.se  use 


7  I.S  7Ks(h)(3)(ii)(ii). 

"UCI'K  240.1  !lt)-4(l)((i). 


only  one  method.  The  ("ommission  will 
post  all  comments  on  the  Commission's 
internet  Wiib  site  (htt}}://\v\v\v.s(u:.gov/ 
rnles/sro.shtinl).  Copies  of  tin; 
submission,  all  snbseipient 
amendments,  all  written  statements 
with  re,s])ect  to  the  pro])o.sed  rule 
change  that  are  filed  with  the 
Commi.ssion.  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
])iihlic  in  accordance  with  the 
provisions  of  ."i  II.S.C.  .'5.'i2,  will  he 
available  for  Web  site  viewing  and 
])rinting  in  the  (kimmission’s  Public 
Reference  Room,  100  F  Street,  NE.. 
Washington.  DC  20.549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  ]).m.  Cojiies  of  such 
filing  also  will  be  available  for 
insjiection  and  copying  at  NASDAQ's 
prineijjal  office.  All  comments  received 
will  be  ])osted  without  change;  the 
(Commission  does  not  edit  ])er.sonal 
identifying  information  from 
snhmi.ssions.  You  should  submit  only 
information  that  yon  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NASDAQ-201 3-027,  and  should  he 
submitted  on  or  befori;  March  8.  2013. 

t''()r  till!  ('.oinmission.  liv  tlu!  tlivision  ol 
'fradiiig  and  Markets,  pursnant  to  deliigated 
aiitliorit  v.-' 

Kevin  M.  O'Neill. 
napiilv  Secretarv. 

|1'K  Doe.  2()i:i-(Ki.S4.")  I’iliut  2-14-1.1:  K:4.'‘)  ain| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68894;  File  No.  SR-CHX- 
2013-06] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  to  Alter  the 
Circumstances  Under  Which  Liquidity 
Providing  Credits  are  Paid  to 
Institutional  Brokers 

l'’el)niarv  1 1 . 201 

Pursuant  to  Section  19(b)(1)  '  of  the 
Suenritios  Exchange  Act  of  1934 
(“Act”)“  and  Rule  19b-4  thereunder,  * 
notice  is  hereby  given  that  on  Fehruarv 
(i,  2013,  the  Chicago  Stock  Exchange, 
Inc.  (“Cl  IX”  or  "Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 


''l7(;i''K  2(l(l.:i0-:i(a)(l2). 
'  l.'i  IL.S.C.  7H.s(l))(1). 

-  I.a  IL.S.C.  7Ha. 
'l7CFR24().l<.ll)-4. 


proposed  riilo  chaii<>(!  as  doscribod  in 
Itcaiis  J,  II  and  III  l)(!lo\v,  which  Items 
have  hemi  prepared  hv  tin;  self- 
nignlatory  or^anizatiem.  'Die 
Cemnnission  is  jinhlishiiif.  this  notice  to 
solicit  comments  on  the  |)roposed  rnie 
(.licm<>e  Iroin  interested  persons. 


£::j;::gl_KeKi>^>er/V„l.  7«.  No.  32/Fnd.y.  F„|,n,„rv  15.  2013/N,„i...... 
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I.  SeU-R(!gii|;,torv  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  1‘roposecl  Rule  Change 

CIIX  iiropo.ses  to  amend  Exchange 
Rules  and  its  Schedule  of  Participant 
f  ees  and  Assessments  (the  "Fee 
Scliednle  )  to  alter  the  circumstances 
imder  which  liquidity  jiroviding  credits 
are  paid  to  Institutional  Brokers.  7’he 
Exchange  proposes  to  imjilement  the  fee 
change  on  Fehrnary  (i.  2013.  The  text  of 
this  proposed  rule  change  is  available 
on  the  Exchange’s  Web  site  at  htli):// 

M  'll  'I  r.  chx.coin/riilas/ 
pmposml_niles.htm.  at  the  jirincipal 
office  of  the  Exchange,  and  at  the 
Commi.ssion’s  Public  Reference  Room. 

11.  Self-ReguJalorv  Organizafion’s 
Sfatement  of  (he  Purpose  of,  and 
Slatufory  Basis  for,  (he  f’roposed  Rule 
(.hange 

In  its  filing  with  the  Cionnnission,  the 
seli-regnlatory  organization  included 
.statements  concerning  the  jiiirpose  of. 
am  basis  for.  the  pro]K).sed  rule  change 
and  di.scn.s.sed  any  comments  it  received 
on  the  jn'ojiosed  rule  change,  fhe  text 
of  those  statements  mav  he  examined  at 
the  places  specified  in  Item  IV  below. 

hi!  Exchange  has  jirepared  summaries 
.set  forth  in  sections  A,  B  and  Ci  below, 
of  the  ino.st  significant  jiarts  of  such 
.statements. 

A.  Self-Rogi,Iai„ry  Organization's 
Statanwnt  of  thaPnrposa  of  and 
Statutory  Basis  for,  the  Proposad  Bala 
(dianga 

1.  Purpose 

'riirougli  this  filing,  the  Exchange 
propo.ses  to  amend  its  Fee  Schedule  to 
alter  the  circumstances  under  which 
iquidity  jiroviding  credits  are  paid  to 
Institutional  Brokers.  The  Exchange 
projio.ses  to  make  the  fee  change 
operative  on  Fehrnary  (i,  2013. 

(mrrently,  for  agency  executions  on 
he  Exchange  through  an  In.stitutional 
Broker,  Section  E.3.a  of  the  Fee 
Schedule  charges  a  fee  of  .S.()()3/.share.  ! 

up  to  a  maxiimnn  of  .$100  per  side  for  f 
all  .securities  priced  .Si  .OO/shari!  or  more  , 
111  all  .se.ssions.  Liijniditv  removing  fees 
are  not  chargi-d  to  Institutional  Brokers 
tor  single  sided  orders  pursuant  to  i 

S(H:tionE.l.{a)  of  the  Fee  .Schedule.  , 

When  a  single  sided  order  inovides 
luinidity.  Section  E.l.(h)  of  the  Fee 
Schedule  specifies  that  a  liquidity 


providing  credit  of  .S().0022/,share  in  all 
IJerivative  .Securities  Products  priced 
Sl.OO/share  or  more  executed  in  the 
Regular  Trading  Se.s.sion  shall  he  paid  to 
o  H!  In.stitutional  Broker  repre.senting  the 
I  art  icijiant  which  originatixl  the  order 
Additionally,  for  single  sided  orders 

Section  E.l.(c)  of  the  Fee  .Schedule 

j-  sjiecifies  that  a  liqniditv  iiroviding 
(■•redit  of  .S0.()()22/.share  in  all  .securities 
priced  .Sl.OO/share  or  mori!  executed  in 
he  Early  or  Late  'frading  Sessions  shall 
he  paid  to  the  In.stitutional  Broker 
ropre.senting  the  Participant  which 
originated  the  order.  Although 
infriKjuent.  this  pricing  structure  can 
rosult  Ill  a  .scenario  in  which  the  fees 
e  l  by  the  Exchange  are  capped  due 

to  the  .SI 00  per  sidi!  cap  while  the 
credits  paid  are  uncajijied,  thus 
resulting  in  tran.saction  that  is  revenue 
negative  to  the  Exchange. 

I  lio  Exchange  now  jirojio.ses  to  amend 
Section  E.l.fh]  of  the  Fee  .Schedule  to 
specify  that  a  liipiidity  providing  credit 
()f  S0.0022/.share  in  all  Derivative 
.Securities  Products  jiriced  .Sl.OO/share 
or  more  exeemted  in  the  Regular  Trading 
Se.ssion  shall  he  paid  to  the  In.stitutional 
Broker  riijiriisenting  the  Particijiant 
which  originated  the  order,  nnle.ss  such 
Institutional  Brok(!r  also  represimts  the 
I  iirticipant  which  originated  the 
matched  liquidity  taking  order. 

Similarly,  the  Exchange  would  amend 
Section  E.1.(c)  of  the  Fee  .Schedule  to 
specify  that  a  liquidity  ])roviding  credit 
of  S0.0022/.share  in  all  securities  priced 
.SD  .OO/share  or  more  execntiid  in  the 
Early  or  Lati!  Trading  Sessions  shall  he 
piiid  to  the  In.stitutional  Broker 
ropre.senting  the  Particijiant  which 
originated  the  order,  unless  such 
Institutional  Broker  akso  represents  the 
Participant  which  originated  the  * 

matched  liquidity  taking  order.  The  ' 

Exchange  believes  that  the.se  changes  ‘ 
will  allow  it  to  continue  to  incent  ”  * 

liquidity  providing  orders  while  at  the  ' 
same  time  limiting  transactions  that  are  ‘ 
rovemie  negative  to  the  Exchange.  The  ' 
Exchange  notes  that  the  rates  a.ssociated  ' 
with  the  fees  being  charged  and  credits  / 
JKnd  do  not  change  as  a  result  of  this  c 
filing.  y 

2.  Statutory  Basis 

I  hi!  Exchange  believes  that  the 
propo.sed  rule  change  is  consi.stent  with  n 

Section  (i(h)  of  the  Act  i  in  general,  and  ri 

hirthers  the  objectives  of  Sections  ,, 

B(l))(4)  and  ()(h)(.'5)  of  the  Act  '■>  in  J, 

particular  because  it  jirovides  for  the 
eiimtahle  allocation  of  reasonahle  dues 
lees,  and  other  charges  among  its 
members  and  i.ssuers  and  other  persons  'i] 


'  i.'j  u..s.(;.  7«i(i)). 

■'l.-5l)..S.(:.  78I(I))(4)  and  (.-5). 


using  Its  facilities  and  does  not  nnfairlv 
di.scriminate  between  customers 
issuers,  or  broker  dealers. 

1  he  Exchange  believes  that  the 
change  jirovides  for  the  equitahle 
•  allocation  of  reasonahle  fees  hecau.se  it 
IK  being  iirojiosed  to  address  a  sjiecific 
.scenario  in  which  the  fees  charged  hv 
the  Exchange  are  cajiiied  while  the  ‘ 
credits  jiaid  under  certain 
'  circninstances  are  uncaiijied.  thus 
resulting  in  tran.saction  that  is  revenue 
negative  to  the  Exchange. 

1  he  Exchange  also  believes  that  the 
projio.sed  change  is  not  unfairly 
di.scriminatory  because  it  ajiplies 
equally  to  all  CIIX  registered 
Institutional  Brokers.  The  Exchange  also 
note.s  that  the  rates  a.ssociated  with  the 
fees  being  charged  and  credits  jiaiil  do 
not  change  as  a  result  of  this  filing, 
j  I’inally,  the  Exchange  note.s  that  it 
ojierate.s  in  a  highly  comjietitive  market 
in  which  market  particijiants  can 
readily  favor  comjieting  venues.  In  such 
ill!  environment,  the  Exchange  must 
,  continually  review,  and  consider 
iidju.stmg,  its  fees  and  credits  to  remain 
(.yimjietitive  with  other  exchanges.  For 
the  reasons  described  above,  the 
Exchange  believes  that  the  iirojio.sed 
rule  change  reflects  this  com|)etitive 
iinvironment. 

/i.  Salj-Bagnlatory  Organization's 
Statainant  on  Bnrdan  on  Ooinpatition 

I  he  Exchange  does  not  believe  that 
the  iirojio.sed  rule  change  will  imjio.se 
miy  hnrden  on  comjietition  that  is  not 
nece.ssary  or  ajijirojiriate  in  furtherance 
oI  the  purjio.ses  of  the  Act.  The  rule 
i-hange  is  de.signed  to  addre.ss  a  sjiecific 
.scemirio  in  which  the  fees  charged  hv 
till!  Exchange  are  ca])|ied  while  the 
credits  jiaiil  under  certain 
c.-ircninstances  are  uncapped,  thus 
resulting  in  tran.saction  that  is  revenue 
negative  to  the  Exchange.  As  .stated 
aliove,  the  rates  a.ssociated  with  the  fees 
being  charged  and  credits  jiaid  do  not 
change  as  a  result  of  this  filing. 

O  Salj-Bagnlatory  Organization’s 
Statanwnt  on  Conwwnts  on  tlw 
Proposad  Bala  Changa  Bacaivad  From 
Mainhars,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  resjiect  to  the  ])ro|)o.sed 
rule  change. 

III.  Date  of  F^fFectivene.ss  of  (he 
Proposeil  Rule  Change  and  Timing  for 
Commission  Action 

'flu!  loregoing  rnle  change  is  effective 
n|)on  filing  jmr.suant  to  Section 
1  !Hh)(.'f)(A](ii)  of  the  Act  “  and 

'•  i.'i  7«,s(i))(a)(A)(ii). 
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siihparagrapli  (0(2)  of  Rule  l‘)l)-4 
tlienuinder  ~  becau.sc!  it  estahlislies  or 
clianges  a  due,  fee  or  olluir  charge 
iiupo.siut  by  the  I-ixcbauge.  At  any  time 
witliiu  (>()  (lays  ol  tlui  tiliug  ot  the 
proposal  rul(!  change,  the  (^ouuuissiou 
summarilv  may  Icmiporarily  suspend 
such  rule  change  il'it  ajjjjears  to  tin; 
('.ommission  that  such  action  is 
luice.ssary  or  appropriate  in  the  public 
iut(;r(ist,  lor  the  prot(!ctiou  of  iuve.stors, 
or  otlierwi.se  in  furtlnuauce  ol  the 
|)urj)os(!s  of  the  Act.  If  the  Ciommi.ssiou 
takiis  such  action,  the  (iommissiou  shall 
institute  prociuidings  to  detcaiuine 
whetluir  tin;  proposed  rule  should  h(* 
approved  or  disapi)rove(l. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguimmts  concerning  the  foregoing, 
including  wlmtlKM’  the  proj)osed  rule 
change  is  consi.stiait  with  the  Act. 
(Comments  may  he  snhmittiKl  hv  anv  of 
tin;  following  nuhliods; 

EUH'.tvonic  (Joituucnls 

•  Use  the  (iommission's  lntern(!t 
comment  form  (/if//;.//mvn'.,se(;.go\'/ 
riilas/sro.shtivl]:  or 

•  Send  an  (anail  to  nilc- 
('()niin(ints@s(H:.g()v.  Rhiase  include  Mle 
Nnmher  SR-(31X-2()13-()()  on  the 
subject  line. 

Papal'  (Aininuints 

•  Send  paper  comments  in  triplicati; 
to  Fli7,ah(;th  M.  Mnri)hy.  S(!cretary. 
S(!cnrifies  and  Fxchange  (’.ommission. 
100  F  Stre(;l  NE..  Washington.  DC 
20.'')40-1000. 

All  submissions  should  refer  to  Fih; 
Nnmher  SR-(;nX-2013-0().  This  file 
nnmher  should  h(!  included  on  the 
.snhj(;ct  line  if  email  is  ns(;d.  'Fo  help  the 
Commi.ssion  process  and  review  your 
comments  more  efficiently,  phuise  n.se 
only  one  method.  'Fhe  (iomnnssion  will 
l)ost  all  comments  on  the  Commission’s 
intermit  Whih  site  [http://\v\v\v.sHc.^()v/ 
rulas/sro.shtinl).  C.opies  of  the 
submission,  all  snhscMpient 
anuauhnents.  all  written  statements 
with  insjaict  to  the  pro])os(!(l  rule 


change  that  an;  filed  with  the; 
Comnnssion,  and  all  writt(;n 
commnnications  rcilating  to  the 
jiroposed  rnh;  change  hetw(;en  the 
Commission  and  any  person,  other  than 
tho.s(!  that  may  he  witlduild  from  tin; 
jiuhlic  in  accordance  with  the 
provisions  of  II..S.(',.  .'j.'j2,  will  he 
available  for  Web  site  vi(!wing  and 
])rinting  in  tin;  Commission’s  Public 
Ref(!r(!nc(!  Room.  100  F  Striiet  Nlv. 
Washington.  DC  20.'j40-1000.  on  official 
hnsine.ss  days  hetween  the  hours  of 
10:00  a. 111.  and  3:00  p.m.  Copies  of  such 
filing  also  will  he  available  for 
in.s|)ection  and  cojiying  at  the  jirincipal 
offices  of  the  F^xchange.  All  comments 
received  will  he  |)osted  without  change; 
the  (iommission  does  not  edit  personal 
identifying  information  from 
.submissions.  Yon  slioidd  snhniit  only 
information  that  yon  wish  to  make 
available  publicly.  All  snhmissions 
should  refer  to  File  Nnmher  SR-(;HX- 
201 3-00.  and  should  he  submitted  on  or 
before  March  8,  2013. 

t''()r  llie  (^oniinissioii.  Iiv  tlu;  IJivisioii  ol 
'I'nuliiig  and  Markets,  inirsnaiil  to  delegalcid 
aiilliurilv.'* 

Kevin  M.  O'Neill, 

Di-piilv  Sacrclan'. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68900;  File  No.  SR-CBOE- 
2013-014] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  to  Amend  its  Fees 
Schedule 

Idilniiai  v  11.  2013. 

Pursuant  to  Section  lt)(h)(l)  of  the 
S(;cnrities  Exchange  Act  of  11)34  (the 
“Act"),'  and  Rule  l‘)h-4  iherennder.- 
notice  is  hereby  given  that  on  Fehrnarv 
1. 2013,  (ihicago  Board  Options 
Exchange.  Incorporated  (the  “Exchange" 


or  "CiBOE")  filed  with  the  Securities 
and  Exchange  Oommission  (tlui 
“(Commission”)  the  jrroposed  ride 
change  as  described  in  Items  1,  II,  and 
III  below,  which  Items  have  been 
jirepared  by  the  fCxchange.  The 
(Commi.ssion  is  publishing  this  notice  to 
.solicit  comments  on  the  projio.sed  ride 
change  from  interested  persons. 

I.  Self-Regidalory  Organization’s 
Slalenient  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  I'Cxchange  projioses  to  amend  its 
Fees  Schedule.  The  text  of  the  projio.sed 
ride  change  is  available  on  the 
1‘Cxchange’s  Web  site  [http:// 

WWW. cboa. coni/ AhoutCAK/E/ 
(Ai()ELcf>alBcgiil(itorvI  Ionic. asjix].  at 
tbe  Exchange’s  Office  of  the  Secretary, 
and  at  the  (Commission. 

II,  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
I'Cxchange  included  .statements 
concerning  the  inirpose  of  and  basis  for 
the  jiroposed  ride  change  and  discns.sed 
any  comments  it  received  on  the 
lirojiosed  ride  change.  The  text  of  these 
.statements  mav  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  snmmaries.  set 
forth  in  sections  A.  B.  and  (C  below,  of 
the  most  significant  as])ects  of  such 
statements. 

/\.  Sclf-Hcgnhitorv  ()r;.>ani/.ation's 
Statement  of  the  Purpose  of,  and 
Statntorv  Basis  for.  the  Proposed  Bale 
(Aian<’e 

1.  Pnr|)ose 

The  Exchange  jnojio.ses  to  eliminate 
the  distinction  between  Sponsored 
Users  and  non-Sponsored  Users  as  they 
relate  to  (CBOE  (Command  Connectivitv 
(Charges.  Currently,  Sponsored  U.sers  are 
charged  twice  the  regular  monthly  fees 
for  .such  charges,  with  the  types  and 
amounts  of  such  fees  described  in  the 
chart  helow: 


Description 

Regular 
monthly  fee 

i _ 

Network  Access  Port  (1  Gbps)  . 

Network  Access  Port  (10  Gbps)  . 

Network  Access  Port  . 

(Disaster  Recovery)  . 

250 

CMI  Login  ID . 

500 

FIX  Login  ID . 

500 

?  17  CI-K  240.1>ll)-4(ll(2).  >  l.'i  7Ks(l))(  1 ). 

'•  17  Cl-K  2()(l.:»0-:»(;i)(12).  -  17  Cl  K  240.  l>ll>-4. 
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('.oing  forward,  tin;  Exchange  j)ro]K)ses 
to  assess  to  Sj)on.sor(Hl  Users  and  all 
other  non-Trading  Ferniit  Holders  the 
.same  UHOE  Uommand  Connectivitv 
enlarges  as  an;  ass(!ss(;d  to  Trading 
Fermil  Holders  (“Tl’Hs"),  and  to  state 
that  all  such  huxs  a])i)ly  to  non-TPHs  as 
well  as  TPHs.  The  pnr])ose  of  the 
])ro|)osed  change  is  to  simplify  tin; 
I'Nchange’s  hujs  strnctnre  for 
connectivity  to  the  I'Nchange  and  have 
a  standard  .set  of  connectivity  fees  that 
apj)ly  to  both  TPHs  and  non-TPHs. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rnle  change  is  consistent  with  the  Act 
and  the  rides  and  regulations 
thereunder  applicable  to  the  Exchange 
and,  in  iiarticidar,  the  requirements  of 
Section  ()(1))  of  the  Act.-*  Sjiecifically. 
the  Exchange  believes  the  |n'oposed  rnle 
change  is  consi.stent  with  Section  (>(h)(4) 
of  the  Act ,4  which  jirovides  that 
Exchange  rides  may  jirovide  for  the 
eiinitahle  allocation  of  rea.sonahle  dues, 
fees,  and  other  charges  among  its 
Trading  Permit  Holders  and  other 
])ersons  using  its  facilities.  Idiminating. 
for  the  inirpose  of  C.BOE  Command 
C]onnectivitv  Charges,  the  distinction 
between  Sponsored  Users  and  stating 
that  the.se  fees  aj)])ly  to  both  TPHs  and 
non-  TPHs  is  reasonable  hecan.se  it  will 
allow  .Sponsored  Users  and  other  non- 
TPHs  to  pav  half  the  amount  that 
Sponsored  Users  are  ciirrentlv  a.sses.sed 
for  such  fees.  'The  jirojiDsed  change  is 
equitable  and  not  iinfairlv 
discriminatory  hec.ause  it  will  allow 
S|)onsored  Users  and  non-TPHs  to  he 
assessed  the  same  amounts  as  'TPHs. 

/?.  Salf-Reguhitory  Organization’s 
Stataniant  on  Bardan  on  Coinpatition 

(3i()E  does  not  believe  that  the 
proposed  rule  change  will  impo.se  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpo.ses  of  the  Act.  Eliminating, 
for  the  purpose  of  CBOE  Command 
Connectivity  Charges,  the  distinction 
between  Sjionsored  Users  and  stating 
that  these  fees  apply  to  both  TPHs  and 
non-TPHs  will  relieve  anv  possible 
burden  on  intramarket  conqietition 
hecan.se  it  will  ensure  that  TPHs  and 
non-TPHs  will  he  paying  the  .same  fee 
amounts.  The  Exchange  believes  that 
the  jiroposed  change  will  not  impo.se 
any  burden  on  intermarket  comjietition. 
or  have  an  impact  on  intermarket 
competition,  because  the  propo.sed 
changes  ap])ly  merely  to  connections  to 
CBOE,  and  each  exchange  has  different 
manners  and  structures  for  connectivity. 
Further,  to  the  extent  that  the 


elimination  of  .separate  higher  fees  for 
.Sponsored  Users  and  the  statement  that 
the  regular  fees  a])i)ly  to  both  TPHs  and 
non-  TPHs  could  attract  market 
partici])ant.s  connecting  to  other 
exchanges  to  connect  to  CBOE.  market 
participants  trading  on  other  exchanges 
can  always  elect  to  do  so. 

O.  Salf-Bagnlatoiy  Organization's 
Statoinant  on  Oonnnants  on  tha 
I^ropose;d  Bala  Ohanga  Bocaivad  From 
Xlamlxns.  Participants,  or  Others 

'The  Exchange  neither  solicited  nor 
received  comments  on  the  propo.sed 
rule  change. 

III.  Date  ol'ElTectiveness  of  the 
Propo.sed  Rule  Change  and  'Timing  for 
Commission  Action 

'The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  1{)(t))(3)(A) 
of  the  Act  and  paragraph  (f)  of  Rule 
inl)-4  '•  thereunder.  At  any  time  within 
no  days  of  the  filing  of  the  ])ro|)o.sed  rule 
change,  the  Commission  summarilv  may 
temporarily  susjiend  such  rule  change  if 
it  a])pear.s  to  the  Commi.ssion  that  such 
action  is  necessary  or  a])])ropriate  in  the 
public  interest,  for  the  ])rotec.tion  of 
investors,  or  otherwise  in  furtherance  of 
the  imrpo.ses  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  per.sons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  hv  anv  of 
the  following  methods: 

Electronic  Oonunents 

•  U.se  the  Commi.ssion’s  Internet 
comment  form  [http:/ /www.sec. gov/ 
rules/sro.shtiniy,  or 

•  .Send  an  email  to  rnle- 
connnents@sec.go\’.  Please  include  File 
Number  SR-CBQE-2()1 3-014  on  the 
subject  line. 

Paper  Oonunents 

•  .Send  ])aper  comments  in  tri})licate 
to  Elizabeth  M.  Murphy,  .Secretary, 
.Securities  and  Exchange  Commi.ssion. 
100  .Street  NE.,  Washington,  DC 
20.'j40-1000. 

All  suhmi.ssions  should  refer  to  File 
Number  SB-OBOK-2() 1 3-01 4.  'This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  u.sed.  'To  help  the 
Commi.ssion  process  and  review  your 
comments  more  efficiently,  plea.se  u.se 
only  one  method.  'The  Commi.ssion  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://\v\v\\'..sec.gov/ 


rnles/sro.shtml).  ('.opies  of  the 
suhmi.ssion.  all  suhseijuent 
amendments,  all  written  statements 
with  re.s|)ect  to  the  jiropo.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
projiosed  rule  change  between  the 
Commi.ssion  and  anv  person,  other  than 
tho.se  that  may  he  withheld  from  the 
])ul)lic  in  accordance  with  the 
provisions  of.")  lJ..S.(i.  .'i.'i2,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commission's  Public 
Reference  Room.  100  I-  .Street  NE.. 
Washington,  DC  20.'i49.  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  akso  will  he  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change; 
the  Commi.ssion  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Numher  SR-CBOE- 
2013-014  and  should  he  suhinitted  on 
or  before  March  8,  2013. 

i''()r  the  Coininission,  liy  the  Division  of 
'Trading  and  Markets,  pursuant  to  delegaliul 
aiilhorily.' 

Kevin  M.  O'Neill. 

Di'putv  S(!(r(4(irv. 

IKK  Dee.  2in:i-lKtr>7(i  Tiltul  2-14-1  :i:  K:4.S  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68898;  File  No.  SR- 
NYSEArca-2013-11] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  the  NYSE  Area 
Options  Fee  Schedule  To  Introduce  a 
New  Electronic  Customer  Rate  for 
Certain  Executions  That  Take  Liquidity 

Eoliriiary  11. 201  ;i. 

Pursuant  to  .Suction  19(1))(1)'  of  thu 
Sucuritius  Exchange  Act  of  1934  (thu 
“Act")-  and  Rulu  19l)-4  thuruundur,  * 
notice  is  hereby  given  that,  on  january 
2‘).  2013,  NY.SE  Area.  Inc.  (the 
“I'ixchange”  or  "NY.SE  Area”)  filed  with 
the  .Securities  and  Exchange 
Commission  (the  "Commission")  the 
])ropo.sed  rule  change  as  de.scrihed  in 
Items  1,  II.  and  III  below,  which  Hems 
have  been  prepared  by  the  self- 


'  17  CTK  2l)(l.:U)-:i(ii)(12). 
'  1.-)  U..S.(;.7Ks(li)(l). 

^  1.T  IK.S.C.  78a. 

‘  17  CFK  24ll.Hll)-4. 


'  U)  IL.S.C.  781(1)). 


■'  U)  IT.S.C.  78s(l))(:i)(A). 
'■  17  C.F.K.  24ll.l!ll)-4(l). 
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regulatory  organization.  'I'lie 
(loiiiiiiission  is  |)ul)lisliing  tliis  notice;  to 
solicit  comments  on  the  proposed  rule; 
cliange  irom  inter(;sted  i)ersons. 

I.  Selt'-Kegiilalory  Organization's 
Statement  of  the  I’erins  of  Siilistance  of 
the  Proposed  Rule  (liange 

TIk;  1‘ixcliange  proposes  to  amend  the 
NY.SI'i  Area  Options  Fee  .Scliednle  (the; 
“F(;(;  Scli(;dule")  to  introduce  a  new 
(;h;ctronic  (aistomer  rate  for  certain 
(;xecutions  that  take;  liepiiditv.  The  text 
of  tlie  propos(;d  rule  change  is  available 
on  the  Exchange's  Weh  site;  at 
www.nyse.coin.  at  the  prine;ipal  e)ffie;e;  e)f 
the  Fxeliange.  anel  at  the;  Oejinmission's 
Puhlie:  Re;fere;ne:e  Re)e)m. 

It.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(liange 

in  its  niing  with  the  (]ommissie)n.  the; 
.se;lf-re;gulate)ry  eirganizatie)!!  inclueleel 
statements  e;e)ne:erning  the  purpe)se;  e)f, 
anel  basis  fe)r.  the  pre)pe)se;d  rule;  eihange; 
anel  eli.se:us.se;el  anv  e;e)mme;nts  it  ree:eive;el 
e)n  the;  pre)i)e)se;el  rule  eliange;.  The;  text 
e)f  the)se;  statements  may  he;  e;xamine;el  at 
the  ])lae:e;s  spe;e:irie;el  in  Itean  IV  l)e;le)w. 
The;  Fxeliange;  has  pre;pare;el  summarie;s. 
set  feerth  in  s(;e:tie)ns  A.  H.  anel  O  he;le)W. 
e)f  the;  meest  signifie:ant  parts  e)f  sue;h 
state;me;nts. 

/\.  Salf-Iiayiihitory  Orytini/.dtion's 
Sldlanudii  ol  flu;  Purpose  of,  and  tho 
Stotutorv  Ikisis  for.  tho  Projyosod  Ihdo 
(duinoo 

1.  Purpexse; 

The  purpe)se  e)f  this  filing  is  te;  ame;nel 
the;  Fxeliange’s  Fe;e;  Se;he;elule;  te; 
intre)elue:e  a  new  eh;e:tre)nie:  Oustejiner 
rate;  e)f.S().()7  per  contract  for  exe;e:utie)ns 
that  take  liepiielity  in  a  non-Penny  Pile)t 
class  fre)m  the  trading  inte;r(;st  of  a  Leael 
Market  Make;r  ("LMM").  if  the  OTP 
He)leler  e)r  OTP  Firm  entering  the 
Ouste)nu;r’s  e)rel(;r  satisfie;s  certain 
ve)lume  thre;.she)lds.  The;  Fxeliange 
pre)pe).se;s  te;  imjileanent  the;  fe;e;  elianges 
ein  Fehruary  1. 2013. 

An  e;lee;tre)nic  (instenm;)'  e;xee;utie)n  in 
a  nem-Peamy  Pileit  ela.ss  is  e;urre;ntly 
sul)je;e;t  te;  a  take  fe;e  eif  .S0.79  pe;r 
e:e)ntrae:t.  Unlike  an  e;xe;e:utie)n  in  a 
l\;nny  Pileit  ela.ss.  the  rate  feir  an 
e;le;e:tre)nie:  e;xecution  in  a  nem-Penny 
Ihleit  e:lass  is  neit  e:urre;ntly  ele;penele;nt  ein 
the;  ae:e:e)unt  tyjie  eif  the;  e:e)nnte;r])artv. 
The  I'ixeliange;  jireipeises  tei  intreieluex;  a 
ne;w  e;le;e;tre)nic  Ouste)me;r  take;  rate  eif 
.SO. 07  jie;!' eaintract  feir  exenaitieins  that 
take  lie|uielity  in  a  nein-i’eainv  Pileit  ela.ss 
from  the  traeling  interest  of  an  FMM 
(inelueling  eirders  anel  epiotes)  if  the  OTP 
lleileler  eir  OTP  Firm  entering  the; 


('usteime;r’s  eirele;r.  eluring  the;  meinth.  (i) 
transae:ts  an  iive;rage;  eliiily  veilume; 
("ADV")  ein  the  Ivxeliange;  eif  at  least 
l.S.OOO  e:eintrae:ts  freim  ele;e;treinie: 
Ousteimer  eireleas  that  take  liepiielity  in 
nein-Pe;nny  Pileit  e:lasse;s  eir  (ii)  tran.sae:ts 
a  e:eimliine;el  ADV  ein  the  Fxeliange  eif  at 
le;ast  30,000  e;eintrae:ts  in  nein-Pe;nnv 
Pileit  elasse;s  freim  e;le;e:treinie:  Uustome;r 
eirelers  that  take;  lie|uielity  anel  affiliate;el 
e;le;e:treinie:  Marke;t  Make;r  eirele;rs  anel 
e|ueite;s  that  ]ieist  liepiielity  in  nein-Peainv 
Pileit  elasseis.^ 

The;  I’ixeliange;  lie;lie;ve;s  that  the; 
prei|iei.se;el  rate,  whieli  weiulel  only  a]i]ily 
tei  the;  Ousteimer  siele;  eif  an  e;xe;e;utiein 
that  takes  liepiielity  ageiinst  traeling 
inte;re;st  eif  an  FMM,  will  ineient 
aelelitieinal  peisteiel  liepiielity  at  the;  NBBO 
liy  FMMs  as  we;ll  as  aelelitieinal 
Ousteimer  eirelers  being  sent  tei  the; 
Exe;hange;  for  e;xe;e;utiein. 

The;  Fxe;hange;  neite;s  that  the;  preijieiseel 
e;hange;  is  neit  eithe;rwise;  inteneleel  tei 
aelelreiss  any  eithe;r  i.ssueis,  anel  the; 
Fxe:hange;  is  neit  aware  eif  any  ]ireilile;ms 
that  Ousteimers,  f.MMs,  OTP  Ueilele;rs  eir 
O  TP  Firms  weiulel  have;  in  e:om]ilying 
with  the;  preipeise;el  e:hange;. 

2.  .Statuteirv  Basis 

The;  l'ixe:hange;  he;lie;ve;s  that  the; 
prei]ieise;el  rule;  e:hange;  is  e:einsiste;nt  with 
Se;e:tiein  ()(li)  eif  the;  Aeit."’  in  ge;ne;ral,  anel 
furthe;rs  the;  eilije;e:tive;.s  eif  .Se;e:tieins 
()(li)(4)  anel  (i(li)(.'i)  eif  the;  Ae:t.“  in 
partieailar,  lie;e:ause;  it  jireivieles  feir  the; 
eepiitahle;  alleieiatiein  eif  re;aseinalile;  elue;s. 
fe;e;s.  anel  either  e;harge;s  aineing  its 
memhers.  issueirs  anel  eithe;r  pe;rseins 
using  its  fae:ilitie;s  emel  eleieis  neit  unfairlv 
eliseaiminate;  he;twe;e;n  e:usteime;rs. 
issueirs,  lireike;rs  eir  eleialers. 

The;  Fxe:hange  he;lie;ve;s  th.it  the; 
prei]iei.se;el  e;hange;  is  re;aseinalile;  lie;e:ause 
the  ]ireipeise;el  rate.  whie;h  weiidel  einlv 
apply  tei  the;  Ousteime;r  siele;  eif  an 
e;xe;e:utiein  that  takes  liepiielity  against 
traeling  interest  eif  an  FMM,  will  ine:e;nt 
aelelitieinal  jieisteel  liepiielity  at  the;  NB130 
by  FMMs  as  well  as  aelelitieinal 
(aisteimer  oreleirs  lie;ing  sent  tei  the; 
Fxe;hange;  feir  e;xe;e:utiein.  First,  the; 
preipeise;el  leiwer  Ousteime;r  rate;  weiulel 
ine;e;nt  an  OTP  fleileleir  eir  OTP  Firm  tei 
se;nel  aelelitieinal  (iusteime;r  eirelers  tei  the; 
Fxe;hange;  he;e:au.se;  its  eaisteimers' 
transae;tiein  exists  eaiiilel  he  eleeae;ase;el. 
Se;e:einel.  an  O'fP  1  leileler  eir  OTP  Firm 
that  is  affiliate;el  with  an  FMM  ein  the 


■’  I-’or  purposes  olCiilciiliilin^  ADV  lor  tiu; 
(piiiliriciilioii.  lli(;'riik(;  l.i(|iji(lil\  llir(;sliol(l  (lo(;s  not 
includi;  orders  tli.il  un;  routed  lo  oilier  ex(:li!in<ees 
lor  execution  at  the  Nalioual  llesi  Mid  and  (lller 
("NllliO  "):  I’osI  or  Take  l.iepudily  caleadalioiis  do 
not  intdude  volume  Irom  Idecironic  Complex 
Orders. 

'•  Ui  li..S.C.  7KHI)). 

"  l.'i  U..S.C.  7Hl(l))(4)  and  (,'5). 


Fxe:hange;  weiulel  he;  ine:ente;el  to  se;nel 
aelelitieinal  (iiisteime;]'  eirele;r  fleiw  tei  the; 
Fxe:hange;  feir  e;xe;eaitiein  in  eirele;r  tei 
inea'ea.se  the;  likeliheieiel  that  its  FMM 
will  inte;rae:t  with  thei.se;  eirele;rs.  Thirel, 
anel  huileling  ein  the;  twei  peiints  aheive;. 
an  FMM  weiulel  he;  ine:e;nte;el  tei  peist 
aelelitieinal  liepiielitv  at  the;  NBBO. 
the;re;liy  re;nele;ring  a  Ousteime;r  eirele;r  that 
e;xe;eaite;s  against  the;  FMM's  traeling 
inte;re;st  a  take;r  eif  liepiielitv  anel  eiligilile; 
feir  the;  leiwe;r  (iusteime;!'  take;  rate;. 

The;  I'ixeihange;  lie;lie;ve;s  that  the; 
jireipei,se;el  ne;w  nite;  anel  re;late;el 
thre;sheilels  are;  re;aseinalile;  he;e:ause;  the;y 
are;  .se;t  at  le;ve;ls  that  will  e;ne:eiurage;  OTP 
Heilele;rs  anel  O  l'P  Firms  tei  .semel 
aelelitieinal  Ousteime;r  eirele;rs  to  the; 
Fxe:hange;.  Furtheir.  the;  Fxeihange; 
lie;lie;ve;s  that  the;  ]ireijiei,se;el  thre;sheilels 
are;  re;aseinalile;  lie;cause;,  ele;s]iite;  he;ing  se;t 
at  le;ve;ls  that  OTP  Meilele;rs  anel  OTP 
Firms  elei  neit  e:urre;ntly  .satisfy,  the; 
Fxe:hange;  lie;lie;ve;s  the;y  are;  achie;valile; 
feir  OTP  Heilele;rs  anel  OTP  Firms  that 
.semel  Custeimeir  eireleirs  to  the;  lixeihange;, 
whe;the;r  they  are;  O'FP  Holeleirs  anel  O  TP 
Firms  th.it  ]ire;eleiminantlv  se;nel 
(iusteime;!'  eirele;rs  to  the;  F.xchange;  or  OTl’ 
lleilile;rs  anel  OTP  Firms  that  are; 
affiliate;el  with  a  Marke;t  Make;r  ein  the; 
I'ixe^iange;. 

The;  I'ixeJiange;  lie;lie;ve;s  that  the; 
prei|ieise;el  ne;w  rate;  is  e;epiitalile;  anel  neit 
unfairly  eli.seaiminateiry  lie;e:ause;  it  will 
he;  available;  tei  all  O  fl’  Heilele;rs  anel  OTP 
Firms  that  transaeit  e;le;e:treinie;  Ousteimeir 
eireleirs  ein  the;  Fxeihange;.  ein  an  e;epial  anel 
nein-elise;riniinateirv  basis. 

The;  Fxe:hange;  furthe;r  lie;lie;ve;s  that  it 
is  e;epiitalile;  anel  neit  unfairly 
elisea  iminateiry  tei  ge;ne;rally  charge;  a 
leiwe;r  foe;  tei  Custeimors,  as  e:eimjiare;el  to 
nein-Uiisteimors.  lioeaui.se;  Caisteimors  are; 
le;,ss  seiphisticateiel  than  non-(aisteimors 
anel  the;  preipei.soel  eihange;  is  intoneloel  tei 
attraed  a  higheir  lovol  of  Customor  eirelor 
flow  tei  the;  Fxeihango.  whie:h  hemofits 
lieith  Custeimors  anel  nein-Custeime;rs.  In 
this  reigarel.  tho  Exeihange;  holioveis  that 
the;  ]irei]ieise;el  eihange;  is  oejuitalile;  anel 
neit  unfairly  diseiriminateirv  he;e:ause;  the; 
lowor  Custeime;r  take;  rate;  weiulel  ineiont 
O'fP  Heilelors  anel  OTP  Firms  tei  .semel 
aelelitieinal  Custeimor  eirele;r  fleiw  tei  the; 
Fxe:hange;  feir  e;xe;e:utiein,  whie;h  weiulel 
lionofit  the;  epiality  eif  the;  Fxe;hange;'s 
markot  anel,  in  turn,  he;  lie;ne;fieaal  tei  all 
markot  ]iartieap<mts.  Ae:e:eirelingly.  the; 
preipei.se;el  now  (iusteime;]'  take;  rate;  weiulel 
he;  re;aseinalily  re;late;el  tei  the;  value;  tei  the; 
Fxe:hange;’s  markot  epiality  asseie;iate;el 
with  highor  veilumos  in  (iusteimor  eirele;r 
lleiw. 

B.  Solf-Bcgidolory  Oryoni/.aiion’s 
Siaioiuoni  on  Burdon  on  (joinpoiition 

The;  Fxe;hango  eleie;s  not  holiovo  that 
the;  ]irojieise;el  rule;  e:hange;  will  impeise; 
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any  l)ur(lon  on  competition  that  is  not 
necessary  or  appro])riate  in  furtherance 
of  the  pnr])o.ses  of  llu;  Act.  S])ecifii:allv. 
the  Hxchange  notes  that  it  opcaates  in  a 
highly  com])(;titive  market  in  which 
market  |)articipants  can  readily  favor 
competing  vemuas.  In  such  an 
environment,  tin;  Fxchange  must 
continually  review,  and  consider 
adjusting,  its  fees  and  credits  ti)  remain 
competitive  with  oth(;r  exchanges.  In 
this  regard,  and  for  the  naisons 
descrihetl  above,  the  Exchange  helieviis 
that  the  jjroposed  rule  change  reflects 
this  com])etitive  environment  and 
would  permit  the  Exchange's  pricing  for 
(ilectronic  (Customer  executions  in  non- 
l\;nnv  Pilot  cla.sses  that  take  li(inidity 
while  executing  against  LMMs  to 
remain  competitive  with  pricing 
a])])licahle  on  other  o])tion  exchanges. 

(J.  Self-Rnguldtorv  Oi'ganizat ion's 
Stdloinonl  on  (ioinnwnts  on  tho 
Proposod  Ihdf;  Chongo  Rocoived  From 
Moinhors.  Porticiponls,  or  Othors 

No  written  comments  were  solicittid 
or  r(;c(!ived  with  resjiect  to  tlu;  i)roposed 
rule  chang(;. 

III.  Dale  of  Ellectiveness  of  the 
Proposed  Rule  (liange  and  Timing  for 
(loinmi.ssion  Action 

The  foregoing  rnh;  change  is  ellective 
upon  filing  ])iirsuant  to  Section 
l‘)(h)(3)(A) '  of  the  Act  and 
subparagraph  (0(2)  of  Rnh;  l‘)l)-4  " 
thereunder.  h(;cau.se  it  establishes  a  due. 
fee.  or  other  charge  imposed  by  NYSE 
Area. 

At  any  time  within  (iO  days  of  the 
filing  of  such  projjo.sed  rule  change,  the 
(k)mmi.ssion  summarily  mav 
temporarily  suspend  such  rule  change  if 
it  ai)|)ears  to  the  (Commission  that  such 
action  is  nece.ssarv  or  ajjjn'opriate  in  the 
public  interest,  for  the  ])rotection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
(iommi.ssion  takes  such  action,  the 
Commission  shall  institute  ])roc(!edings 
under  Section  19(h)(2)(B)”  uf  the  Act  to 
d(!termine  whether  the  i)roj)osed  rule 
change  should  he  approved  or 
disapprovcul. 

IV.  Solicitation  of  (Comments 

lnter(;sted  i)ersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  tin;  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
tin;  following  methods: 


7  !.'>  U..S.(:.  78s(li)(:!)(.\). 
«17(:i'K  24().li)l)-4(il(2). 
"  l.'j  78s(l)){2)(H). 


EUictronic  (Jonnnonts 

•  D.se  the  Commission’s  Internet 
coimiKmt  form  (http://u'\\'\v.soc.gov/ 
rnids/sro. shindy,  or 

•  Send  an  email  to  rido- 
connnonls@s(;(:.gov.  Please  incliid(!  File 
NninlMM-  SR-NYSEARCA-2()13-11  on 
the  snhj(;ct  line. 

I^dpor  (ioinmonls 

•  Send  j)aper  comimmts  in  triplicate 
to  Elizah(!th  M.  Murphy.  Secretary’. 
Securities  and  ICxchange  Commi.ssion, 
lot)  F  Street  NE..  Washington.  IX; 
20549-1 090. 

All  suhmi.ssions  should  refer  to  File 
Nnmher  SR-NYSEARCA-2013-11.  This 
file  numher  should  he  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
Commission  proce.ss  and  review  your 
comments  more  efficiently,  ])lea.se  u.se 
only  one  method.  The  Commission  will 
l)ost  all  comments  on  the  Commission's 
Internet  Web  site  (liltpd/ww’w.soc.gov/ 
rnlos/sro.sldml).  (lopies  of  tin; 
submission,  all  snh.serjnent 
amendments,  all  written  statements 
with  res])(!ct  to  the  projjo.sed  ride 
change  that  are  filed  with  the 
(kmnnission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  |)erson,  other  than 
those  that  mav  he  withheld  from  the 
jnihlic  in  accordaiu;e  with  the 
provisions  of  5  IJ.S.C.  552,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room.  100  F  Street  NE.. 
Washington.  D(C  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  ami  3:00  p.m.  (Copies  of  such 
filing  also  will  he  available  for 
insjjection  and  copying  at  NYSE’s 
j)rinci])al  office  and  on  its  Internet  Web 
site  at  w’wiv.nvso.coin.  All  comments 
received  will  he  jjo.sted  without  change: 
the  Commission  does  not  edit  personal 
identifving  information  from 
submissions.  Yon  should  submit  only 
information  that  you  wish  to  make 
available  jmhliclv.  All  submissions 
should  refer  to  File  Nnmher  SR- 
NYSE7\R(CA-2()13-11.  and  should  he 
submitted  on  or  before  March  8.  2013. 

I'lir  the  (Coniniission.  by  the  Division  ol 
'I'railing  and  Markets.  |nnsnanl  to  delegated 
authority."’ 

Kevin  M.  O'Neill. 

Drpiily  Sucrrlary. 

II'K  Doe.  2(n:i-l):ir>72  idled  2-14-i:t:  8:4.'>  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Bnsine.ss  Administration. 

ACTION:  Notice  of  re])orting  re(|nirements 
submitted  forOMB  review. 


SUMMARY:  Under  the  provisions  of  the 
Pa])erwork  Reduction  Act  (44  l)..S.(C. 
(Chapter  35).  agencies  are  nupiired  to 
submit  pro])osed  reporting  and 
recordkeeping  reipiirements  to  OMB  for 
review  and  ajiproval,  and  to  publish  a 
notice  in  the  Federal  Register  notifving 
the  ])nhlic  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
March  18.  2013.  If  you  intend  to 
comment  hut  cannot  prepare  comments 
promptly.  ])lease  advi.se  the  OMB 
Reviewer  and  the  Agency  (Clearance 
Officer  before  the  deadline. 

Copids:  Rerpiest  for  clearance  (OMB 
83-1).  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  he  obtained  from  the 
Agency  (Clearance  Officer. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agonev 
(dcdronco  Officor.  (Curtis  Rich. 
(Ciirtis.rich@sha.gov  Small  Business 
Admini.stration.  409  3rd  Street  SW.,  5th 
Floor.  Washington.  IXC  20418:  and  OMR 
Rdvidwar.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
D(C  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

(Curtis  Rich.  Agency  (Clearance  Officer. 
(202)  205-7030. 

SUPPLEMENTARY  INFORMATION: 

Titlo:  “Statement  of  Personal 
History.” 

Froquonev:  On  Occasion. 

SEA  Form  Niimhor:  912. 

Doscription  of  Respondents:  (Character 
determination  for  SBA  A])])licant. 
Resjjonses:  142.000. 

AnnudI  Rnrden:  35,000. 

Title:  “Microloan  Program  Electronic 
Reporting  System." 

Frecinenev:  On  Occasion. 

SRA  Form  Nnmlyer:  N/A. 

Des(:ri})tion  of  Respondents: 
Partici])ants  for  the  Microloan  ])rogram. 
Responses:  2 .500. 

Anmud  Rnrden:  825. 

(Curtis  Rich. 

Mdiuigeineiit  Analvsl. 

|1'K  Ooc.  2(n:i-(K«i():i  MIM  2-l4-i:i:  8:4,">  :mi| 
BILLING  CODE  P 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review; 
National  Women’s  Business  Council 

ACTION:  Notice  of  R(!))ortinj> 
K(!(jiiin!imMils  .Siil)initt(ul  for  OMO 
Roviiiw. 


SUMMARY:  Under  llie  |)rovisions  of  llu; 
Paperwork  Reduction  Act  (44  ll.S.fk 
Uhai)t(!r  3.5).  agencie.s  are  r(;(|nir(!d  to 
snl)init  proposed  reporting  and 
r(!cordkee|)ing  nuininanents  to  OMR  for 
niview  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  pul)lic  that  the  agency  has  made 
such  a  snhniission. 

DATES:  .Snl)init  comments  on  or  liefore 
March  18,  2013.  If  yon  intend  to 
comment  hut  cannot  prepare  comments 
promptlv,  pleas(!  advise  the  OMH 
Reviewer  and  the  Agency  (Clearance 
Office!!'  hefon!  the  deadline. 

(topics:  RiHiiKist  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  snhmitteul  to  OMB  for 
revi(!W  may  he  ohtaimid  from  the 
Ag(!ncy  0U:iiranc(!  Officer. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Diivciov  of 
Hosoorch  ond  Polir.y.  Hiuilv  Bruno 
Bniilv.Bnino&nwhc.i’ov  or  ('Aooranco 
Offiror.  Onrtis  Rich. 

(Airlis.Bich@sho.‘>ov  Small  Business 
Administration.  400  3rd  Stre(!t  S\V..  .5th 
Floor.  Washington.  1X1  20410:  ami  OMB 
Bovioivor.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Fxeentive  Office  Building,  Washington. 
DO  20.503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Onrtis  Rich.  Agency  (dearance  Officer. 
(202) 205-7030. 

SUPPLEMENTARY  INFORMATION: 

Tillo:  "Focus  Oroii])  Research:  Women 
Fntreprenenrs.  Scilf-Limiting 
B(!rc<!])tion.s.  and  Segmentation." 
I'rocjuoncv:  On  Occasion. 

BBA  Form  Numhor:  N/A. 

Doscription  of  Bospondonts:  Woimiii 
entrepreneurs  in  a  range  of  indn.stries 
and  sectors  across  the  United  States. 
Bosj)onsos:  144. 

Anniud  Burdon:  144. 

Anil!  |.  liorja. 

Fsacutiw  Diivclor . 

II  K  Ooc.  2(n;t-(K!.'>.'j7  Filod  2-14-1:!;  ami 
BILLING  CODE  P 


DEPARTMENT  OF  STATE 
[Public  Notice  8186] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  “The 
Cyrus  Cylinder  in  Ancient  Persia:  A 
New  Beginning’’ 

SUMMARY:  Notice  is  heriihv  giviin  of  tlu! 
following  d(!terniinations:  I’nrsnant  to 
the  authority  ve.stiul  in  me  hy  the  Act  of 
Oc:toher  It).  l‘)()5  (7t)  Stat.  t)85:  22  II.S.C. 
245‘)).  Fxeentive  Ord(!r  12047  of  March 
27.  1078.  the  Foreign  Affairs  Reform  and 
Re.st met n ring  Act  of  l‘)08  (112  Stat. 

2081.  of  so(].:  22  l)..S.(;.  0501  note,  of 
soq.].  Delegation  of  Authority  No.  234  of 
October  1.  1000,  Delegation  of  Authority 
No.  230-3  of  August  28.  2000  (and,  as 
approjiriate.  Delegation  of  Authority  No. 
257  of  April  15,  2003),  I  heriihv 
d(!terniine  that  the  objects  to  hi! 
included  in  the  (!xhihition  "'rhe  Cyrus 
Cylinder  in  Ancient  Persia:  A  New 
B(!ginning."  import(!d  from  abroad  for 
temjiorary  (!xhil)ition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  ari!  imiiorted  pursuant  to  loan 
agr(!emenls  with  the  foreign  owiii!!'  or 
cn.stodian.  1  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
ohj(!ct.s  at  the  Arthur  M.  Sackler  Call(!ry. 
Smithsonian  Institution.  Washington. 
DC.  from,  on  or  about  March  0.  2013. 
until  on  or  about  April  28.  2013;  The 
Mnsenm  of  Fine  Arts,  llon.ston.  TX, 
from  on  or  about  May  3,  2013,  until  on 
or  about  )nne  14,  2013;  The 
Metrojiolitan  Mnsenm  of  Art.  New  York. 
NY,  from  on  or  about  jnne  20,  2013, 
until  on  or  about  August  4.  2013;  'rhe 
Asian  Art  Mnsenm,  San  Franci.sco.  CA. 
from  on  or  about  August  0.  2013.  until 
on  or  about  .September  22,  2013;  the 
(a!tty  Villa,  'rhe  ).  Paul  Cetty  Mu.senm, 
Los  Angeles,  CA.  from  on  or  about 
Octohi!!'  2,  2013,  until  or  about 
December  2,  2013.  and  at  jiossihle 
additional  exhibitions  or  venues  vet  to 
he  determined,  is  in  the  national 
interest.  I  have  ordiiied  that  Public 
Notice!  ofthe.se  Determinations  he 
jmhlished  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  f  or 
fnrth(!r  information,  including  a  list  of 
the  exhibit  objects,  contact  )nlie 
.Simpson,  Attornev-Advis(!r,  Offici!  of 
the  Legal  Advi.ser,  U.S.  D(!])artment  of 
.Stall!  (telejihone:  202-032-0407).  The 
mailing  aildriLss  is  U..S.  De])artm(!nt  of 
.State,  .SA-5.  L/PD,  I'Mlth  Floor  (.Suite 
5H03).  Washington,  DC  20522-0505. 


l)at{!(l:  l•'(!l)l■uarv  11.  2013. 

|.  Ailiiin  Kreli, 

PrincijHd  Deputy  Assistant  Soen'tary,  Buroau 
of  Fducdtionul  and  (iultund  Affidrs. 
f)o])uitmont  of  State. 

II'K  Doc.  2()i:!-():!()l)>l  I'il(!(l  2-14-i:i:  1!:4.S  iiinl 
BILLING  CODE  4710-05-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection 
Activities:  Requests  for  Comments; 
Clearance  of  Renewed  Approval  of 
Information  Collection:  National  Flight 
Data  Center  Web  Portal 

agency:  Federal  Aviation 
Administration  (FAA),  DO'r. 

ACTION:  Notice  and  request  for 
comments 

SUMMARY:  In  accordance  with  the 
Pajierwork  Reduction  Act  of  191)5,  FAA 
invites  ]nihlic  comments  about  onr 
intention  to  request  the  Office  of 
Management  and  Budget  (OMB) 
a|)])roval  to  renew  an  information 
coll(!ction.  NFDC  Web  Portal  forms  are 
us(!d  to  collect  aiironantical  information, 
detailing  the  jihysical  diiscription  and 
o])erational  status  of  all  components  of 
the  National  Airs])ace  .Svslein  (NA.S). 
'I’liis  collection  was  granted  em(!rgencv 
cl(!arance  by  OMB  on  jannary  23,  2012. 
'I'liis  submission  includes  the  additional 
])uhlic  burden  for  the  .Special  P’lighl 
Area  processing  tool. 

DATES:  Written  comments  should  hi! 
snhmitled  hy  April  10.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  DePae])e  at  (405)  <).54-t)302.  or  by 
email  at:  Kufhv.A.DoPoopo@fao.oov. 
SUPPLEMENTARY  INFORMATION: 

OMB  (Jonfrol  \himbor:  2120-0754. 

Tiflo:  National  Flight  Data  Center  Web 
Portal. 

Form  Numhors:  FAA  Forms  7900-5. 
7900-0.  7900-XX. 

Tvpo  of  Boviow:  Renewal  of  an 
information  collection. 

Background:  Tho.  National  Flight  Data 
Center  (NFD(^)  is  the  authoritative 
government  source  for  collecting, 
validating,  storing,  maintaining,  and 
dis.seminating  aeronautical  data 
concerning  the  United  .States  and  its 
territories  to  snp])ort  real-time  aviation 
activities,  'rhe  information  collected 
ensures  the  safe  and  efficient  navigation 
of  the  national  airs])ace.  I’lie 
information  collec.ted  is  maintained  in 
the  National  Airspace  .System  Resources 
(NA.SR)  database  which  .serves  as  the 
official  repository  for  NA.S  data  and  is 
provided  to  government,  military,  and 
])rivate  producers  of  aeronautical  charts. 
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])ul)li(:ati()ns,  and  fliglit  management 
systems. 

liaspondcnts:  7,318  r(!|)resentatives  of 
tl.S.  pul)lic:  air])orts,  II.S.  ])rivately- 
owned  inslrnmenl  landing  svslcMiis.  and 
non-l‘’edeial  wanilher  systems. 

I'lCiiutincv:  Information  is  colUicted 
on  occasion. 

Hsti united  /\v(;r(i;^(!  Burden  per 
Besfionse:  25  minutes  ])er  response. 

Hsiinnited  Total  Annual  Barden: 
l,2t)()  hours. 

ADDRESSES:  Send  comments  to  tlie  f'AA 
at  tlu;  following  address:  Ms.  Kathy 
DePae])e.  Room  1280.  Federal  Aviation 
Administration.  AES-2()().  (>500  S. 
MacArthur  blvd.,  Oklahoma  (atv.  OK 
73109. 

Public  (ionnnents  In\'ited:You  are 
asked  to  comment  on  any  as])ect  of  this 
information  collection,  including  (a) 
Whether  the  jjroposed  collection  of 
information  is  necessary  for  FAA’s 
])erformance:  (h)  the  ai:cnracy  of  the 
estimated  hurden;  (c)  ways  for  FAA  to 
enhance  the  (juality,  utility  and  clarity 
of  the  information  collec:tion:  and  (d) 
ways  that  the  hurden  coidd  he 
minimized  without  reducing  the  (jualitv 
of  the  collected  iiddrmation.  TIk;  agency 
will  summarize  and/or  im;lude  yonr 
comments  in  the  re(|ne.st  for  OMR’s 
clearance  of  this  information  colhiction. 

Issued  in  Wasliingloii.  IKion  Mihruarv  11, 
2013. 

Albert  R.  Spence, 

Assistant  Information  Collection 
Clearance  Officer.  I'l' Enterprises  Business 
Seivices  Division.  AES-2()(). 

IKK  nee,  Mled  »:4,">  am] 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection 
Activities:  Requests  for  Comments; 
Clearance  of  Renewed  Approval  of 
Information  Collection:  Aircraft 
Registration  Renewal 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  and  re(|ue.st  for 
comments. 

SUMMARY:  In  accordance  with  the 
I’ajierwork  Reduction  Act  of  1995,  FAA 
invites  public  comments  about  onr 
intention  to  reciuest  the  Office  of 
Management  and  Budget  (OMB) 
approval  to  renew  an  information 
collection.  Aircraft  owners  are  recpiired 
to  complete  the  Aircraft  Regi.stration 
Renewal  to  verify  the  regi.stration 
information  and  renew  registration 
trienniallv.  The  information  collected 


on  an  Aircraft  Re-Registration 
Application.  A(]  f'orm  8050-1 A  and  an 
Aircraft  Registration  Renewal 
Application.  AO  Form  8050— IB,  will  be 
used  by  the  f’AA  to  verify  and  update 
aircraft  registration  information 
collected  for  an  airc:raft  when  it  was  first 
registered. 

DATES:  Written  comments  should  he 
submitted  by  A])ril  !(>,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  nePae])e  at  (405)  954-9302.  or  by 
email  at:  Kathv.A.DePaepe@faa.p,ov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Nninher:  2120-0729. 

Title:  Airc:raft  Re-Registration  and 
Regist  rat  ion  Renewa  1 . 

Form  Ninnbers:  A(1  Forms  8050-1 A 
and  8050-1 B. 

Type  of  Beview:  Renewal  of  an 
information  collection. 

Background:  'I’he  information 
collected  on  an  Aircraft  Re-Registration 
Ap|)lication  (AC  Form  8050-1  A)  and 
Aircraft  Registration  Renewal 
Application  (AC  Form  8050-lB)  will  he 
used  by  the  FAA  to  verify  and  njxlate 
the  aircraft  registration  information 
c;ollected  for  an  aircraft  when  it  was  first 
regi.stered. 

’Fhe  updated  registration  dataha.se  will 
then  he  used  by  the  FAA  to  monitor  and 
control  IJ.S.  airsjiace  and  to  distribute 
safety  notices  and  airworthiness 
directives  to  aircraft  owners.  Law 
enforcement  and  national  .security 
agencies  will  use  the  database  to 
supjiort  drug  interdiction  and  activities 
related  to  national  security. 

Bespondents:  Apjnoximately  121,0(>0 
aircraft  owners. 

Preipiency:  Information  is  collected 
trienniallv. 

Estimated  Average  Burden  per 
Besponse:  30  minutes. 

Estimated  Total  Annual  Burden: 
00,830  hours. 

ADDRESSES:  Send  comments  to  the  FAA 
at  the  following  addre.ss:  Ms.  Kathv 
DePaepe,  Room  120B,  Federal  Aviation 
Administration.  AES-200,  0500  S. 
MacArthur  Blvd.,  Oklahoma  City,  OK 
731  ()9. 

Public  Comments  Invited:  You  are 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including  (a) 
whether  the  ])ro])osed  collection  of 
information  is  necessary  for  FAA's 
performance;  (h)  the  accuracy  of  the 
e.stimated  hurden;  (c)  ways  for  FAA  to 
enhance  the  (|nality,  utility  and  clarity 
of  the  information  collection;  and  (d) 
wavs  that  the  burden  could  he 
minimized  without  reducing  the  (piality 
of  the  collected  information.  'I’he  agency 
will  summarize  and/or  include  your 
comments  in  the  reejnest  for  OMB’s 
clearance  of  this  information  collection. 


Issued  in  Washington.  IKi.  on  Fehruarv  11 . 
2013. 

Albert  R.  Sptuice, 

EAA  Assistant  Infonnation  Collection 
Clearance  Officer.  IT  Enterprises  Business 
Seivices  Division.  AES~2tH). 

IKK  Doc.  2()i:i-(i:i,'').14  Kilecl  2-14-i:t:  H:4.">  iiin| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2013-03] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Admini.stration  (FAA).  DOT. 

ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  'Phis  notice  contains  a 
summary  of  a  jietition  seeking  relief 
from  sjiecified  reijuirements  of  14  CP’R. 
'I’he  pur])ose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
])articipation  in,  this  as])ect  of  the  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  sinmnary 
is  intended  to  affect  the  legal  .status  of 
the  petition  or  its  final  disposition. 
DATES:  (Comments  on  this  petition  must 
identify  the  petition  docket  number 
involved  and  must  he  received  on  or 
before  March  7,  2013. 

ADDRESSES:  You  mav  .send  comments 
identified  by  Docket  Number  FAA- 
2012-0700  using  anv  of  the  following 
methods: 

•  Covernment-wide  rulemaking  iveb 
site:  do  to  bttp://\v\v\v. regulations. gov 
and  follow  the  instructions  for  sending 
your  comments  electronically. 

•  Mail:  Send  comments  to  the  Docket 
Management  Facility:  LI.S.  Department 
of  Transportation,  1200  New  jersey 
Avenue  SE.,  West  Building  Ground 
Floor.  Room  W12-140,  Washington,  D(] 
20590. 

•  Pax:  Fax  comments  to  the  Docket 
Management  Facility  at  202-493-2251. 

•  Hand  Delivery:  Bring  comments  to 
the  Docket  Management  Facility  in 
Room  Wl  2-140  of  the  West  Building 
Ground  Floor  at  1200  New  jer.sey 
Avenue  SE.,  Washington.  DG.  between  9 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Privacy:  We  will  post  all  comments 
we  receive,  without  change,  to  http:// 
WWW. regulations. gov.  including  any 
personal  information  you  provide. 

Using  the  search  function  of  our  docket 
web  site,  anyone  can  find  and  read  the 
comments  received  into  any  of  our 
dockets,  including  the  name  of  the 
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individual  sending  the  comment  (or 
signing  the  comment  for  an  a.ssociation. 
l)nsiness,  labor  union,  etc.).  Yon  may 
niview  DOT’s  com])lete  Privacy  Act 
Statemeid  in  the  Federal  Register 
pid)lish(!{l  on  April  11, 2()(K)  ((i.'i  FR 
10477-78), 

l)()t:k(‘t:'Vo  n;ad  hackground 
documents  or  comments  received,  go  to 
liHl)://\v\\  \v.r(i<’iil(iti()iis.^()v  at  any  time 
or  to  the  Dot:kel  Management  Facilitv  in 
Room  \V12-14()  of  the  West  Building 
(’ii'oimd  Floor  at  1200  New  jersey 
Avenue  SF.,  Washington.  IXi,  between  0 
a.m.  and  .'j  p.m.,  Monday  through 
F’ridav,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Forseth.  ANM-113.  Federal 
Aviation  Administration.  KiOl  Lind 
Avenue  SW..  Renton.  WA  08057-3330: 
email  nuirk.forsf^lIi@f(ia.gov.  jdione 
(425)  227-2700;  or  Andrea  (k)i)eland. 
ARM-208,  Office  of  Rulemaking, 

Federal  Aviation  Administration,  800 
Independence  Avenue  .SW., 

Washington,  1X1  20501:  email 
imdw(i.copel(tnd@fa(i.f^ov.  i)hone  (202) 
207-8081. 

'I'his  notice  is  published  pursuant  to 
14  CFR  11.85. 

IssiuhI  in  Washington.  IKl.  on  Mljinarv  7. 
2()i:t. 

I.irio  Liu, 

Director.  Office  of  lhilenuikin<’. 

Petition  For  Exemption 

Docknl  Mo.:  FAA-201 2-0700. 
Politionar:  The  Boeing  Oom])any. 
Section  of  14  (iPH  Affected: 
25.081(a)(3)  at  Amendment  25-04. 
Description  of  lielief  Sought: 
Exemption  from  the  rcxiuirements  of 
fuel-tank  striu:tural  lightning  i)rotection 
for  the  fuel  tanks  on  Boeing  Model  707- 
2(1  aii'iilanes.  I'his  is  a  correction  to  a 
prior  snmmary  notice,  ])uhlishe(t  in  the 
Federal  Register  on  October  30.  2012 
(77  FR  05703),  that  incorrectly  si)ecifie(l 
747-8  airplanes. 

|FR  Ooc.  2in;j-():i402  Filiul  2-14-i:e  8:4.")  ami 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[Docket  No.  FHWA-201 3-0003] 

Agency  Information  Collection 
Activities:  Request  for  Comments  for  a 
New  Information  Collection 

AGENCY:  Federal  Highway 
Administration  (FH\VA).  DOT. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  'I’he  F'HWA  invites  public 
comments  about  our  intention  to  recjue.st 


the  Office  of  Management  and  Budget’s 
(OMB)  approval  fora  new  information 
collection,  which  is  summarized  below 
under  SUPPLEMENTARY  INFORMATION.  We 
are  nupiired  to  publish  this  notice  in  the 
Federal  Register  by  the  Paperwork 
Reduction  Act  of  1?)!15. 

DATES:  Please  submit  comments  hv 
Ajiril  l(i.  2013. 

ADDRESSES:  You  may  submit  comments 
identified  hv  DOT  Docket  ID  201 3-0003 
by  any  of  the  following  methods: 

Web  Site:  F'or  access  to  the  docket  to 
read  hackground  documents  or 
comments  received  go  to  the  Federal 
eRulemaking  Portal;  do  to  http:// 

WWW’. regnhitions.gov.  Follow  the  online 
instructions  for  submitting  c:omments. 

Pox:  1 -202-403-225 1 . 

Mail:  Docket  Management  Facility. 

II..S.  Deiiartment  of  Trans|)ortation. 

West  Building  dround  Floor,  Room 
W12-140.  1200  New  jersey  Avenue  .SE., 
Washington.  Dd  20500-0001. 

Hand  Delivery  or  (ionrier:  II..S. 
Dejiartment  of  Transportation,  West 
Building  dround  F'loor,  Room  W12-140, 
1200  New  jersey  Avenue  SE.. 
Washington,  Dd  2055)0,  between  5)  a.m. 
and  5  i).m.  E'l',  Monday  through  Friday, 
except  k’ederal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Shaue  D.  Boone.  202— 45)3— 30()4. 
Nonde.structive  Evaluation  Research 
Program,  k’ederal  Highway 
Administration.  Department  of 
'rransportation,  0300  deorgetown  Pike. 
McLean.  VA  22101.  Office  hours  are 
from  8  a.m.  to  5  p.m.,  Mondav  through 
Friday,  except  Fedcnal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Non-Destructive  Insjjection 
Protocol  for  Reinforced  doncrete 
Highway  Barriers  and  Bridge  Railings. 

Background:  Highway  barriers  and 
j)ridge  railings  serve  to  prevent  errant 
vehicles  from  dej)arting  the  travelway  at 
grade  separations.  Most  bridge  railings 
are  made  of  reiidbrced  concrete.  Despite 
the  important  role  that  they  plav  in 
maintaining  safety  and  their  uhieputous 
nature,  harrier  inspection  rarely  moves 
beyond  visual  inspection.  In  August  of 
2008,  tractor-trailer  dislodged  a  section 
of  barrier  on  the  William  Preston  Lane, 
jr.  Miiinorial  Bridge.  Portions  of  the 
displaced  harrier  .separated  and  the 
tractor-trailer  fatally  de])arted  the 
bridge.  Investigations  following  the 
accident  ideidiliiul  significant  corrosion 
of  the  anc:hor  bolts  attaching  the  bridge 
railing  to  the  bridge  ileck. 

As  a  result  of  the  information 
gathenul  during  its  investigation  of  the 
accident,  the  National  Transportation 
Safety  Board  (NTSB)  made 
recommendations  to  the  Federal 
Highway  Admini.stration  concerning 


Non-Destructive  Evaluation  of  concrete 
bridge  railings.  One  of  the.se 
Uicommendations  (11-10-18)  is  as 
follows; 

Expand  llu!  research  and  diividopimnil  of 
nondcisirnclive  evaluation  l(!(:linologies  to 
diivelo])  tiridgc!  insjieclion  nuithods  that 
anginenl  visual  inspections:  offer  relialile 
ineasiireineni  lechni(|nes:  and  are  |)ractical. 
holh  in  terms  of  lime  and  cost,  for  field 
inspection  work:  and  |)romole  the  use  of 
these  technologies  hv  bridge  owners. 

The  harrier  on  the  Preston  Lane,  jr. 
Memoriiil  Bridge  was  unitiue  in  that  the 
anchor  holts  connecting  the  harrier  to 
the  deck  were  exposed.  This  exposure 
allowed  inspection  of  the  remaining 
anchor  holts  directly  using  ultra.sonic 
te.sling.  In  contrast,  most  harriers  have 
configurations  where  the  steel 
cinchorage  is  comi)letely  embedded  in 
the  deck  tmd  harrier.  Mo.st  reinforced 
concrete  harriers  are  anchored  to  the 
deck  of  cl  bridge  or  retaining  wall  using 
reinforcing  steel  ])rotruding  from  the 
niiiin  structure  or  by  anchored  h.irs  or 
holts  during  retrofits,  (lorrosion  of  .steel 
bars  or  bolls  can  weaken  this  attachment 
and  reduce  the  cajjacity  of  the  harrier. 
The  mo.st  direct  damage  resulting  from 
corrosion  is  the  nuluction  of  steel 
diam(!ter  and  cross-sectional  area.  .Steel 
corrosion  in  concrete  is  caused 
])rimarily  by  two  reasons;  chloride 
indiK:ed  corrosion  and  carhonation 
induced  c:orrosion.  Barriers  are 
generally  locateil  at  or  very  near  the 
gutter-liiK!  of  a  roadwav  and  mav  have 
significant  long-term  ex])osure  to 
corrosive  deicing  materials. 

It  is  beyond  the  capacity  of  visual 
inspec;lion  to  identify  and  evaluate 
concrete  voids  and  corrosion  t)f 
anchorage  mechanisms  embedded  in 
concrete.  A  literature  review  revealed 
that  some  promising  re.search  has  been 
done  using  NDE  methods  to  evaluate 
nnnforced  concrete  and  the  emheddcxi 
steel  reinforcement. 

Effective  corrosion  detection  methods 
are  just  one  piece  of  the  harrier  and 
railing  maintenance  puzzle. 
Identification  of  when  to  use  advanccul 
NDE  tools  as  well  as  to  what  level  the 
cajjacitv  is  likely  impat:ted  hv  the 
measured  deterioration  will  he 
examined  as  a  ])art  of  this  i)roject.  In 
order  to  most  effectively  investigate  the 
correct  harrier  and  railing  designs,  it 
was  noted  that  in])ut  from  the  state 
DOTs  was  recpiired.  Thus,  a  survey  to 
determine  what  jjrotocols  for  design, 
fabrication,  installation,  and  ins])ection 
was  created  and  should  hi;  di.sseminatiid 
to  the  50  state  IXTl's  and  also  to  the  1X1 
and  Puerto  Rico  DOTs. 

Bes})ondents:  All  50  state  DO'I’s  and 
also  DO  and  Puerto  Rico  DOTs.  52  total. 

Frequency:  Once. 
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Estinidtad  /Ireruge  Burden  pev 
BdS])ons(;:  A])pr()xiinately  2  liours  to 
collect  the  necessary  intbnnation  and  1 
hour  to  fill  out  tlu;  survey. 

Hslinuiidd  Total  Annual  Barden 
//oiu’.s;  Approximately  15()  hours. 

Bid)li(:  (lonnnants  Invited:  You  are 
ask(!(l  to  coiumeut  on  any  aspect  of  this 
iufonuatiou  c;ollectiou.  iuchuliug:  (1) 
Whether  the  proposed  collection  is 
uec(?.ssary  for  the  FllWA’s  ])erformauc;e; 
(2)  the  accuracy  of  tin;  estimated 
burdens;  (3)  ways  for  the  FHWA  to 
eidiauce  the  (piality,  usefuliKiss.  and 
clarity  of  the  collected  information:  and 
(4)  ways  that  the  hunhm  could  he 
minimized,  including  the  use  of 
electronic  technology,  without  reducing 
the  (piality  of  the  collected  information. 
I'he  agency  will  summarize  and/or 
include  your  comments  in  the  reipiest 
for  OMB's  clearance  of  this  information 
collection. 

Authority:  'tlu;  t’aixa  work  Reduction  Act 
of  44  ll.S.t;.  Cliapter  ttii.  as  amended; 

and  4!)  CI  R  1.4». 

tssned  on:  l-'etirnarv  11. 201  :i. 

Micliael  Howell, 

Infornuilion  (Jol lection  Officer. 

|1'K  Dee.  2in:i-():t.">1l)  I’il(!il  2-14-ia:  and 

BILLING  CODE  4910-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Notice  of  Final  Federal  Agency  Actions 
on  Proposed  Highway  in  California 

AGENCY:  Federal  Highway 
Administration  (FH\VA),  IXFl’. 

ACTION:  Notice  of  Limitation  on  Claims 
for  Judicial  Review  of  Actions  hv  the 
California  Department  of 'rransportation 
(C.altrans),  pursuant  to  23  II.S.C.  327. 

summary:  'I’he  FHWA.  on  behalf  of 
Caltrans,  is  issuing  this  notice  to 
announce  actions  taken  hv  Caltrans,  that 
are  final  within  the  meaning  of  23 
H.S.C.  §  139(/)(1).  The  actions  relate  to 
a  projiosed  highway  jiroject  on  the  West 
Mission  Bay  Drive  crossing  of  the  San 
Diego  River  flood  control  channel 
between  We.st  Mission  Bay  Drive/Sea 
World  Drive  intersection  and  the  Sjiorts 
Arena  Bonlevard/1-8  intersection  in  the 
County  of  San  Diego,  State  of  California. 
Those  actions  grant  licenses,  ])ermits, 
and  a])provals  for  the  ])roject. 

DATES:  By  this  notice,  the  FHWA.  on 
behalf  of  Caltrans,  is  advising  the  public 
of  final  agency  actions  subject  to  23 
II.S.C.  139(y)(l).  A  claim  seeking 
judicial  review  of  the  f  ederal  agenev 
actions  on  the  highway  project  will  he 
barred  unless  the  claim  is  filed  on  or 
before  July  15,  2013.  If  the  Federal  law 


that  authorizes  judicial  review  of  a 
claim  provides  a  time  period  of  less 
than  150  days  for  filing  such  claim,  then 
that  shorter  time  period  still  applies. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Caltrans:  Kevin  llovey.  Senior 
Fnvironmental  Flanner,  Caltrans.  4050 
'I’aylor  Street,  San  Diego,  CA  92110,  7 
a.m.-3  ]).m..  019-(iH»-0240. 

Kevin  J  love\'@dot  .ca.eov. 

SUPPLEMENTARY  tNFORMATION:  Effective 
Inly  1, 2007.  the  Federal  Highway 
Administration  (FHWA)  a.ssigned,  and 
the  California  De|)artment  of 
Transportation  (Caltrans)  as.sumed, 
environmental  responsibilities  for  this 
project  jnirsnant  to  23  II.S.C.  327. 

Notice  is  hereby  given  that  the  Caltrans. 
has  taken  final  agency  actions  subject  to 
23  II.S.C.  139(/)(1)  by  issuing  licenses, 
liermits,  and  apjirovals  for  the  following 
highway  ])roject  in  the  State  of 
California:  Imjirove  the  West  Mission 
Bay  Drive  Bridge  by  removing  the 
existing  four-lane  bridge  and  replacing 
it  with  two.  new,  thre(;-lane,  jiarallel 
bridge  .structures.  The  total  length  of  the 
new  bridge  will  be  approximately  1,300 
feet.  The  jiroject  is  located  within  the 
City  of  San  Diego  and  s])ans  the  San 
Diego  River  flood  control  channel 
between  West  Mi.ssion  Bav  Drive/Sea 
World  Drive  inter.section  and  the  Sports 
Arena  Bonlevard/1— 8  inter.section.  The 
federal  aide  project  number  is  BHLS- 
5004(049).  'flu;  actions  by  the  Federal 
agenev,  and  the  laws  under  which  such 
actions  were  taken,  are  described  in  the 
Final  Environmental  Assessment  (FEA) 
for  the  ])roject.  approved  on  2/8/13,  in 
the  FHWA  Finding  of  No  Significant 
Impact  (FONSl)  issued  on  2/8/13.  and  in 
other  documents  in  the  FHWA  jiroject 
records.  The  FEA.  FONSl,  and  other 
project  records  are  available  by 
contacting  Caltrans  at  the  addres.ses 
provided  above.  'Lhis  notice  applies  to 
all  Federal  agency  decisions  as  of  the 

i.ssuance  date  of  this  notice  and  all  laws 
under  which  such  actions  were  taken, 
including  hut  not  limited  to 

1.  Council  on  Environmental  Quality 

Regulations 

2.  National  Environmental  Policy  Act  of 

1989,  as  amended.  42  II.S.C.  4321  et 

se(|. 

3.  f’ederal-Aid  Highwav  Act  of  1970,  23 

II.S.C  109 

4.  MAP-21,  the  Moving  Ahead  for 

Progress  in  the  21st  C.enturv  Act 

(Pul).  L.  112-141) 

5.  Clean  Air  Act  Amendments  of  1990 

(CAAA) 

0.  Clean  Water  Act  of  1977  and  1987 

7.  Federal  Water  Pollution  Control  Act 

of  1972  (.see  Clean  Water  Act  of 

1977  K  1987) 


8.  Federal  Land  Policy  and  Management 

Act  of  1970  (Paleontological 
Resources) 

9.  Noi.se  Control  Act  of  1972 

10.  Safe  Drinking  Water  Act  of  1944,  as 

amended 

11.  Endangered  .S])ecie.s  Act  of  1973 

12.  Executive  Order  11990,  Protection  of 

Wetlands 

13.  Executive  Order  13112,  Invasive 

Species 

14.  Executive  Order  13180,  Migratory 

Birds 

15.  Fish  and  Wildlife  (x)ordination  Act 

of  1934,  as  amended 
10.  Migratory  Bird  Treaty  Act 

17.  Water  Bank  Act  Wetlands  Mitigation 

Banks,  ISTEA  1991.  Sections  1000- 
1007 

18.  Wildflowers,  Surface  Transjxjrtation 

and  Uniform  Relocation  Act  of  1987 
Section  130 

19.  Coa.stal  Zone  Management  Act  of 

1972 

20.  Coa.stal  Zone  Management  Act 

Reauthorization  Amendments  Of 
1990 

21.  Executive  Order  11988,  ldood|)lain 

Management 

22.  De|)artment  of  Transportation  (DO'f) 

fJxecutive  Order  5()50.2 — 

Floodi)lain  Management  and 
Protection  (Ajiril  23,  1979) 

23.  Rivers  and  Harbors  A|)propriation 

Act  of  1899,  Sections  9  and  10 
24  '1  itle  Y1  of  the  Civil  Rights  Act  of 
1904.  as  amended 
25.  Executive  Order  12898.  Federal 
Actions  to  Address  Environmental 
justice  and  Low-Income 
Populations 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.20.5.  Highwav  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
t'edeial  i)rograms  and  activities  ap|)ly  to  lliis 
jirogram.) 

Aiifhority:  23  II.S.C.  139{/)(1). 

Issued  on:  February  1 1. 2013. 

Rebecca  Bennett, 

Director.  Local  Bro‘>ranis.  federal  I li}>ln\  (iv 
Adininislration.  Sacramento,  (kdifornia. 

|FK  Doc.  2()i;i-():i5:i.5  Filed  2-14-1.3:  K:4.5  am| 
BILLING  CODE  4910-RY-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

Sunshine  Act  Meetings;  Unified  Carrier 
Registration  Plan  Board  of  Directors 

AGENCY:  Fodoral  Motor  Carrier  Safely 
Administration  (FMCSA),  DOT. 
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ACTION:  Notice  ot  lluif’ied  (Carrier 
Registration  Flan  tloard  ot  l)irei:tors 
Meeting 

TIME  AND  date:  The  meeting  will  he  held 
on  Fehrnarv  21, 2013.  Iroin  12:00  noon 
to  3:00  p.in..  Fast(;rn  .Standard  I’iine. 
PLACE:  I  his  meeting  will  he;  o])en  to  th(! 
pnhlic  via  conlerence  call.  Any 
interest(!d  pcason  mavcall  1-877-820- 
7831.  passcode,  008048  to  listen  and 
participate  in  this  meeting. 

STATUS:  ()|)en  to  the  pnhlic. 

MATTERS  TO  BE  CONSIDERED:  The  Uniiied 
(Carrier  Regi.stration  Flan  Hoard  oi 
Directors  (the  Hoard)  will  continue  its 
work  in  developing  and  imj)lementing 
the  Unified  ('.ai  rier  Registration  Flan 
and  Agreement  and  to  that  end.  may 
consider  matters  properlv  hefore  the 
Hoard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
.\velino  Untierrez.  (’.hair.  Unified 
Uarrier  Registration  Hoard  of  Directors  at 
(.'■lO.'d  827-4.')0.'l. 

Issued  on:  Fdu  iiarv  11. 2013. 

I.jirrv  \V.  Miiuir, 

Associate  Administrator.  Office  of  Policy. 
Federal  Motor  Oarrier  Safety  Administration. 
IFK  Doc.  2()i:i-():t(i71  l-lled  2-i;i-i:i;  llil-liiinl 
BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

[Docket  FT A-201 3-0001] 

Notice  of  Establishment  of  Emergency 
Relief  Docket  for  Calendar  Year  2013 

AGENCY:  Federal  Transit  Administration 
(FTA).  DOT. 
action:  Notice 

SUMMARY:  'I'he  Federal  Transit 
Admini.stration  (FTA)  is  estahlishing  an 
Fmergency  Relief  Docket  for  calendar 
year  2013  so  grantees  and  snhgrantees 
affected  by  national  or  regional 
emergencies  may  reijnest  relief  from 
I'l'A  admini.strative  and  statutory 
reiiuirements.  Hy  this  notice.  FTA  is 
estahlishing  an  Fmergency  Relief  Docket 
for  calendar  year  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Honnie  1..  (haves.  Altorney-/\dvisor. 
Legislation  and  Regulations  Division. 
Office  of  Ohief  (loiinsel.  Federal  Transit 
Admini.stration.  1200  New  [er.sev  Ave. 
.S.K.,  Room  F.'i0-30l>.  Washington,  IX’. 
20.')00.  phone:  (202)  3()()-4011.  fax:  (202) 
300-3800,  or  email. 
l}()nni(;.(ir(iyes@(lni.gov. 

SUPPLEMENTARY  INFORMATION:  Fiirsiiaiit 
to  title  40  CFR  part  001.  snhpart  D,  FTA 
is  estahlishing  the  Emergency  Relief 


Docket  for  calendar  year  2013.  The 
docket  may  he  opened  at  the  reipiest  of 
a  grantee  or  snhgrantee,  or  on  the 
Administrator's  own  initiative.  When 
the  Ihnergency  Relief  Docket  is  opened, 
FTA  will  post  a  notice  on  its  Web  site, 
at  www.fta.dot.gov.  In  addition,  a  notice 
will  he  |)osted  in  the  dockiO. 

In  the  event  a  grantee  or  snhgrantee 
believes  the  Ihnergency  Relief  Docket 
should  he  o])ened  and  it  has  not  been 
opened,  that  grantee  or  snhgrantee  may 
submit  a  jietition  in  duplicate  to  the 
Ailministrator,  via  U.S.  mail,  to:  Federal 
Transit  Administration,  1200  New 
lersey  Ave.  S.E..  Washington.  DU,  2().'X)(); 
via  teleiihone,  at:  (202)  300-4011;  via 
fax.  at  (202)  300-3472,  or  via  email,  to 
l)onni(;.gr(iv(;s@(fot.g()y.  reiinesting 
opening  of  the  Docket  for  that 
emergency  and  including  the 
information  set  forth  below. 

.Section  .'i324(d)  of  title  40.  U..S.C. 
jirovides  that  a  grant  awarded  under 
section  .'5324  or  under  .section  .'5307  or 
.'5311  that  is  made  to  address  an 
emergency  shall  he  subject  to  the  terms 
and  conditions  the  .Secretarv  determines 
are  nece.ssary.  This  language  allows  FTA 
to  waive  statntorv,  as  well  as 
administrative,  nupiirements.  Effective 
with  calendar  year  2013,  recipients 
aifectiul  by  an  emergmicy  or  major 
disaster  may  reiinest  waivers  of 
provisions  of  cha|)ter  53  of  title  40. 
U..S.U.  when  the  reipiirmnentls)  will 
limit  a  recipient’s  or  snhrecipient’s 
ahilitv  to  res])ond  to  an  emergenev. 
Recipients  must  follow  the  jirocediires 
as  .set  forth  below  when  reiinesting  a 
waiver  of  statutory  or  administrative 
reiiuirements. 

All  petitions  for  relief  from  a 
provision  of  chapter  53  of  title  40. 

U.iS.U.  or  FTA  administrative 
recpiirements  must  he  posted  in  the 
docket  in  order  to  receive  consideration 
by  FTA.  The  docket  is  jnihliclv 
accessible  and  can  be  acce.ssed  24  hours 
a  (lav.  seven  days  a  week,  via  the 
Internet  at  \y\y\y. regulations. guy. 
Fetitions  may  akso  he  submitted  by  U..S. 
mail  or  by  hand  delivery  to  the  DOT 
Docket  Management  Facilitv.  1200  New 
[ersey  Ave.  .S.E..  Room  W12-140. 
Washington.  DU  20500.  Any  grantee  or 
snhgrantee  submitting  jietitions  for 
relief  or  comments  to  the  docket  must 
include  the  agency  name  (Federal 
Transit  Administration)  and  docket 
number  ETA-2013-0001.  Urantees  and 
snhgrantees  making  submissions  to  the 
docket  by  mail  or  hand  delivery  should 
submit  two  copies.  Urantees  and 
suhgrantees  are  .strongly  encouraged  to 
contact  their  FTA  regional  office  and 
notify  FT.'\  of  the  intent  to  submit  a 
jietition  to  the  docket. 


In  the  event  a  grantee  or  snhgrantee 
needs  to  recpiest  immediate  relief  and 
does  not  have  access  to  electronic 
means  to  recpiest  that  relief,  the  grantee 
or  snhgrantee  may  contact  any  F  TA 
regional  office  or  FTA  headipiarters  and 
recpiest  that  ETA  staff  submit  the 
pcitition  on  its  behalf. 

A  patilion  for  relief  shall: 

(a)  Identify  the  grantee  or  snhgrantee 
and  its  geographic  location; 

(h)  Identify  the  section  of  chajiter  53 
of  title  49.  U..S.U...  or  the  FTA  policy 
statement,  circular,  guidance  document 
and/or  rule  from  which  the  grantee  or 
snhgrantee  seeks  relief; 

(c)  .Specifically  address  how  a 
recpiirement  in  chapter  53  of  title  49 
U..S.(k.  or  an  FTA  recpiirement  in  a 
policy  statement,  circular,  agency 
guidance  or  rule  will  limit  a  grantee’s  or 
suhgrantee’s  ability  to  resjiond  to  an 
emergency  or  disaster;  and 

(d)  .Sjiecify  if  the  petition  for  relief  is 
one-time  or  ongoing,  and  if  ongoing 
identify  the  time  period  for  which  the 
relief  is  recpie.sted.  The  time  period  may 
not  exceed  three  months;  however, 
additional  time  may  he  recpiested 
through  a  second  petition  for  relief. 

A  petition  for  relief  from 
administrative  recpiirements  will  he 
conditionally  granted  for  a  period  of 
three  (3)  business  (lavs  from  the  date  it 
is  submitted  to  the  Emergency  Relief 
Docket.  FTA  will  review  the  petition 
after  the  exjiiration  of  the  three  business 
days  and  review  anv  comments 
snhmitted  thereto.  FT.X  may  contact  the 
grantee  or  snhgrantee  that  snhmitted  the 
rcupiest  for  relief,  or  anv  partv  that 
submits  comments  to  tlie  docket,  to 
obtain  more  information  iirior  to  making 
a  decision.  FTA  shall  then  post  a 
decision  to  the  Emergency  Relief 
Docket.  FTA’s  decision  will  he  based  on 
whether  the  ])etition  meets  the  criteria 
for  iKse  of  these  emergency  iirocedures, 
the  substance  of  the  reejnest.  and  the 
comments  snhmitted  regarding  the 
petition.  If  FTA  does  not  resjiond  to  the 
recpiest  for  relief  to  the  docket  within 
three  business  clays,  the  grantee  or 
snhgrantee  may  assume  its  jietition  is 
granted  for  a  jieriod  not  to  exceed  three 
months  until  and  unless  FTA  states 
otherwi.se. 

A  Jietition  for  relief  from  .statutory 
reejuirements  will  not  he  conditionallv 
granted  and  reejuires  a  written  decision 
from  the  ETA  Administrator. 

Fursuant  to  section  ()()4.2(f)  of  FTA’s 
charter  rule  (73  FR  2325,  )an.  14,  2008), 
grantees  and  snhgrantees  may  assist 
with  evacuations  or  other  movement  of 
jieojile  that  might  otherwise  he 
considered  charter  transjiortation  when 
that  transjiortation  is  in  resjionse  to  an 
emergency  declared  hy  the  Fresident, 
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governor,  or  mayor,  or  in  an  einergencv 
reciniring  immediate  action  i)rior  to  a 
ibrmal  declaration,  even  it’ a  formal 
declaration  of  an  emergency  is  not 
eventually  made  by  the  Pnjsident, 
governor  or  mayor.  'rluM  idbn!.  a  nujiiest 
for  r(!li(!f  is  not  nec(;s.sarv  in  order  to 
provide  this  sea  vice.  Howiiver.  if  the 
(anergency  lasts  more  than  45  calendar 
days,  the  grantee  or  snhgrantee  shall 
follow  the  procedures  set  out  in  this 
notice. 

F'l'A  re.sta'ves  tlu;  right  to  r(!oj)(ai  any 
docket  and  reconsider  any  decision 
made  ])nrsuant  to  the.se  emergency 
])rocednr(!s  based  n])on  its  own 
initiative,  based  ni)on  information  or 
comments  received  suhsecpumt  to  the 
three  husine.ss  day  comment  ])eriod.  or 
at  the  najiiest  of  a  grant(;e  or  snhgrantee 
u])on  denial  of  a  request  for  relief.  FTA 
shall  notify  the  grantee  or  snhgrantee  if 
it  plans  to  reconsider  a  decision.  FTA 
decision  letters,  either  granting  or 
denying  a  pcitition,  shall  he  po.sted  in 
the  Emergency  Relief  Docket  and  shall 
reference  the  document  nnnihtn'  of  the 
l)etition  to  which  it  relates. 

tssiuul  in  Wasliingloii.  IKi.  tliis  lltli  day  of 
l''(!l)riiarv  2013. 
rlicrese  \V.  McMillan, 
l)oi)iitv  AdiDinisIralor. 

If'K  Doc.  2(n;i-(i;«U(i  Fil(!(l  3-14-1:!:  fi:4.S  iim| 
BILLING  CODE  P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration.  DOT. 
ACTION:  Notice  and  reipie.st  for 
comments. 

SUMMARY:  In  compliance  with  the 
Fajierwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  at  saq.).  this  notice 
announces  that  the  Information 
Collection  Retjnest  (KiR)  abstracted 
below  is  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comments.  'I’he  ICR 
describes  the  nature  of  the  information 
collection  and  its  exjiected  burden.  A 
Federal  Register  Notice  with  a  (iO-day 
comment  jieriod  soliciting  comments  on 
the  following  information  collection 
was  inihlished  on  December  4.  2012  ami 
comments  were  due  by  Febrnarv  4. 

2013.  No  comments  were  received. 
DATES:  (iomments  should  he  submitted 
on  or  before  March  18,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana.  Maritime 
Admini.stration,  1200  New  Jer.sey 


Avenue  SE..  Washington,  DC  20590. 
Tele])hone:  202— 300— 07()0;  or  email 
mi(:h(ial.hokau(i@dot.gov.  Copies  of  this 
collection  also  can  he  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

'nthr.  jones  Act  VcLssel  Availability 
Determinations. 

OMB  (Control  Niinihar:  2133-0545 
Tvpa  of  Baquast:  kixtension  of 
cnmiiitly  ai)proved  coll(!c;tion. 

/\/>.s/;yjc’/;  The  information  is  lUJeded 
in  order  for  the  Maritime  Administrator 
to  make  a  timely  and  inibrimid  dec.ision 
on  the  availahilitv  of  coastwise  (pialified 
ve.ssels  in  support  of  a  recjuest  from  the 
De])artment  of  Homeland  Security  prior 
to  the  final  decision  on  granting  a 
waiver  nupiest  under  40  ll.S.Ck  Sciction 
501(h).  The  information  will  be 
s])ecifically  used  to  determine  if  there 
are  coa.stwi.s(!  (inalified  ves.sels  available 
for  a  certain  recinirement. 

Affacted  Public:  (ioastwise  (inalified 
vessel  owners,  operators,  chart(a'ers, 
brokers  and  re])re.sentatives. 

Annual  Estimated  Burden  Hours:  383 
hours. 

Forms:  MA-1075.  1075 A. 

ADDRESSES:  Send  connmmts  regarding 
this  information  collection  to  the  Office 
of  Information  and  RiJgulatory  Affairs. 
Office  of  Managcanent  and  Biidgcjt,  725 
S(!V(!nt(!enth  Street  N\V.,  Washington, 
DC,  20503,  Att(!ntion:  MARAD  De.sk 
Officer.  Alternatively,  comments  may  he 
sent  via  email  to  the  Office  of 
Information  and  R(!guiatory  Affairs 
(OIRA).  Office  of  Management  and 
Bndg(!t,  at  the  following  address: 
oir(t.subniissions@omh.eoi).}’ov. 

(Comments  Are  Invited  On:  (a) 
Whether  the  propo.sed  collection  of 
information  is  n(ice.s.sary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  wh(;ther  the 
information  will  have  practical  utility: 
(h)  the  accuracy  of  the  agency’s  (estimate 
of  the  burden  of  the  ])ropo.sed 
information  collection;  (c)  ways  to 
enhance  the  (piality,  utility  and  clarity 
of  the  information  to  he  coll(!cted:  and 
(d)  ways  to  minimize  the  burden  of  the 
colhiction  of  information  on 
resjjondents,  including  the  use  of 
automated  collection  techniepuLs  or 
other  forms  of  information  technologv. 

A  comment  to  OMB  is  best  a.ssured  of 
ha\’ing  its  full  eflect  if  OMB  nicctives  it 
r(!ceiv(;s  it  within  30  days  of 
publication. 

(Authority:  49  (d'R  l.‘)3.) 
llatcul:  l•'(;l)nl^lr\•  11, 2013. 

Iiilie  P.  Agiirwal, 

Secrelurv.  Maritime  Administration. 

II'R  Doc.  201  :!-():!.'■)()(!  Filiid  2-14-1.'!:  H:4.")  am| 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  No.  M ARAD-201 3  0007] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
MOONSPINNER;  Invitation  for  Public 
Comments 

agency:  Maritime  Admini.stration, 
D(!partment  of  'rrans])ortation. 

ACTION:  Notice. 


SUMMARY:  As  authorized  by  48  IJ.S.fk 
12121,  the  Secretary  of  Transportation, 
as  riipre.sented  by  the  Maritime 
Admini.stration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
reciuiriMuent  of  the  coastwise  laws  under 
certain  circumstances.  A  reejnest  for 
such  a  waivtu’  has  been  received  by 
MARAD.  'Fhe  vessel,  and  a  brief 
descrijition  of  the  propo.sed  service,  is 
listtul  below. 

DATES:  Submit  comments  on  or  before 
March  18.  2013. 

ADDRESSES:  Comments  should  refer  to 
docket  nnmher  MARAD-2()1 3-()()()7. 
Written  comments  may  he  siihmittiKl  hv 
hand  or  by  mail  to  tin;  Docket  (ilerk. 

U.S.  Dejiartment  of 'rransportation. 
Docket  Operations.  M-3().  West 
Building  Uronnd  Floor.  Room  W12-140. 
1200  New  jersey  Avenue  SE., 
Washington.  D(i  20590.  You  mav  also 
.send  comments  el(;ctronicallv  via  tin; 
Internet  at  http://\v\v\v.re>’ulotions.*’ov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m.. 
E.T..  Monday  through  Friday,  except 
federal  holidays.  An  electronic  vrirsion 
of  this  doennumt  and  all  docnnuaits 
(Mittaed  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.reau  lot  ions.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  U.S.  D(;partment  of 
Transportation.  Maritime 
Admini.stration,  1200  N(!w  jersey 
Avenue  SE.  Room  W23-453, 
Washington.  D(i  20590.  Teje|)hone  202- 
388-090.3.  Email 
Linda. \\’illi(nns@dot. gov. 

SUPPLEMENTARY  INFORMATION:  As 
descrihiid  by  the  ai)plicant  the  intended 
.service  of  the  vixssel  MOONSPINNER  is: 

Intended  Conunerciul  Use  of  Vessel: 
Private  ves.sel  charters. 
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Geographic  liegion:  California. 

The  coinplele  application  is  given  in 
DOT  (locket  MARAD-2()1 3-0007  at 
lutp://\\\vn’.rcgiilali()ns.g()v.  Interested 
|)arli(?s  may  comment  on  the  ell(u:t  this 
action  may  have  on  U.S.  vcjsstd  hnilders 
or  hnsinesscis  in  the  U.S.  that  ii.se  II. S.- 
llag  ve.ssels.  If  MARAD  determines,  in 
accordance  with  40  II.S.C.  12121  and 
MARAD's  regulations  at  40  CFR  ])art 
388.  that  the  issuance  of  the  waiver  will 
have  an  unduly  adviase  effcct  on  a  U.S.- 
ves.sel  hnilder  or  a  business  that  ii.ses 
U.S. -Hag  vessels  in  that  hnsiness,  a 
waiver  will  not  he  granted.  Comments 
should  refer  to  the  docket  numher  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  ])ro])erly  consider  the 
comments.  Comments  should  also  .state 
the  commenter’s  interest  in  the  waiv(^r 
application,  and  addre.ss  the  waiver 
criteria  giv(;n  in  §  388.4  of  MARAD's 
regulations  at  40  CFR  part  388. 

Privacy  Act 

Anyone  is  able  to  .search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  hv  the 
naim;  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
snhmittcul  on  behalf  of  an  association, 
hnsiness.  labor  union,  (itc.).  Yon  may 
revi(!w  DOT's  coinjilete  Privacy  Act 
Statement  in  the  Federal  Register 
pnhlishiul  on  April  11. 2()(K)  (Vohnm; 
0.8.  Numher  70;  Pag(\s  10477-78). 

8v  ()r(l(!r  of  the  NtariliiiK!  Administrator. 

Dated:  I'Ujniarv  1  1.  2()i;t. 

)idie  P.  Agarwal, 

Sacri^lary.  Marilinw  Adniinislidlion. 

II-K  Doe.  20i:»-(i:».S{)4  Kited  2-14-1 H:4,'i  iim| 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MAR  AD-201 3  0010] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
EVEREST;  Invitation  for  Public 
Comments 

agency:  Maritime  Administration. 
De|)artment  of  Transjiortation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  hv  40  U..S.C. 
12121.  the  Secretary  of  Transportation, 
as  rejiresented  hv  the  Maritime 
y\dministration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
reciuirement  of  the  coastwi.se  laws  under 
certain  circumstances.  A  recpiest  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
descriiition  of  the  jiropo.sed  service,  is 
li.sted  below. 


DATES:  Submit  comments  on  or  before 
March  18.  2013. 

ADDRESSES:  Uomments  should  refer  to 
docket  numher  M  ARAD-201 3-0010. 
Written  comments  may  he  submitted  by 
hand  or  by  mail  to  the  Docket  Ulerk. 

U.S.  Department  of  Trans])ortation. 
Docket  ()])erations.  M-30.  West 
Building  Uround  Floor,  Room  W12-140. 
1200  New  jersey  Avenue  SF.. 
Washington.  DU  20.800.  You  may  al.so 
send  comments  electronically  via  the 
Internet  at  http:/ /w’ww. rcgulalions.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
in.sj)ection  and  cojiying  at  the  above 
addriLss  hetwe(!n  10  a.m.  and  8  p.m.. 

E.T..  Monday  through  Friday,  except 
hnleral  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 

WWW. rcgalat  ions. gov . 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams.  U.S.  Dcijjartmcmt  of 
rransportation.  Maritime 
Administration,  1200  New  jersey 
Avenue  SF.,  Room  W23-483. 
Washington,  DU  20800.  'felejihone  202- 
3()0-000.3.  Fmail 
Linda. \\'illiains@dot. gov. 

SUPPLEMENTARY  tNFORMATION:  As 
(hi.scrihed  by  the  a])plicant  the  intended 
s(;rvice  of  the  ve.ssel  FVFRFST  is: 

Intended  Conunercial  Use  of  Vessel: 
“A  limited  numher  of  overnight  charters 
on  the  east  coast  of  the  US  and  possihlv 
2  east  coast  transits  per  vear.” 

Geographic  Ilegion:  Florida.  Ueorgia. 
South  Uarolina,  North  Uarolina, 

Virginia,  Marvland,  Delaware, 
Washington  DU,  Pennsylvania,  New 
)ersey.  New  York,  Uonnectient, 
Massachu.setts,  Rhode  Island.  Vermont, 
New  Hampshire,  Maine,  Alabama. 
Missi.ssippi,  Louisiana,  Te.xas. 

The  complete  a])])lication  is  given  in 
DOT  docket  M ARAD-201 3-0010  at 
http://www.regulations.gov.  Int(;rested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  ves.sel  hnilders 
or  husiiULsses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  detta  inines,  in 
accordance  with  40  U..S.U.  12121  and 
MARAD’s  nignlations  at  40  UFR  |)art 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse;  effect  on  a  U.S.- 
vesst'l  builder  or  a  husiiu;.ss  that  uses 
U.S. -flag  ve.ssels  in  that  l)usin(;ss,  a 
waiver  will  not  he  grant(;d.  Uomimaits 
should  refer  to  the  docket  numl)(;r  of 
this  notice  and  the  vess(;l  nanu;  in  order 
ha'  MARAD  to  projjerly  consider  the 
comments.  Uomm(;nts  should  al.so  state 
the  conmuaiter's  inter(;st  in  the  waiver 
ap])lication.  and  addr(;s.s  the  waiver 
critea  ia  given  in  §388.4  of  MARAD's 
n;guiation.s  at  40  UFR  j)art  388. 


Privacy  Act 

Anyone  is  able  to  .search  the 
(;l(;ctronic  form  of  all  comments 
receiv(;d  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  tin;  comment,  if 
suhmittial  on  behalf  of  an  association, 
business,  labor  union,  (;tc.).  You  may 
r(;view  DOT’s  com])l(;te  Privacy  Act 
.Statem(;nt  iu  the  Federal  Register 
published  on  April  11, 2()()()  (Volume 
08.  Numher  70;  Pages  10477-78). 

8y  Order  of  llie  Maritinu;  Administrator. 

Dat(;d;  Idihriiary  11.  2013. 
lulii;  P.  Agarwal, 

Secn-tdi'v.  .Maritime  Administralioii. 

IKK  Dec.  201.3-():L")(t7  Kited  2-14-1,3:  K:4.S  :iin| 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-2013  0008] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel  KAI 
ORA;  Invitation  for  Public  Comments 

AGENCY:  Maritime  Administration, 
De])artment  of  Transportation. 

ACTION:  Notice. 

summary:  As  authorized  by  4(i  U.S.U. 
12121,  the  .Secretary  of  Trans])ortation. 
as  rejire.sented  hv  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U..S. -build 
reciuirement  of  the  coastwise  laws  under 
certain  circumstances.  A  retjnest  for 
such  a  waiver  has  been  received  by 
MARAD.  The  ves.sel,  and  a  brief 
description  of  the  projiosed  service,  is 
listed  below. 

DATES:  .Submit  comments  on  or  before 
March  18.  2013. 

ADDRESSES:  Uomments  should  refer  to 
docket  numher  MARAD-2()1 3-0008. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Ulerk. 

U..S.  Department  of  Transportation, 
Dock(;t  Operations.  M-30.  West 
Building  Uround  F'loor,  Room  W12-140, 
1200  New  jersey  Avenue  .SF., 
Washington.  DU  20800.  You  may  al.so 
.send  comments  electronically  via  the 
Internet  at  http://www.regidations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
insjiection  and  copying  at  the  above 
address  h(;tween  10  a.m.  and  8  p.m., 
F.T..  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regii  lot  ions. go  v. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  II. S.  IFjparlment  of 
'rransportatioii,  Maritiim; 
Administration,  1200  New  lersey 
Avenue  SF.,  Room  \V23^.53. 
Washington,  13(1  20.500.  'rele|)hone  202- 
300-0003,  Lmail 
ljn(i(i.\Villi(nns@(]at.(^()v. 

SUPPLEMENTARY  INFORMATION:  As 
described  hv  the  applicant  the  intended 
.service  of  the  ves.sel  KAI  ORA  is: 

Inlonded  Comnuncicd  of  \'oss(!l: 
“Skippered  ('.barter  in  and  around  .San 
Diego.  Maximum  Range:  Near  Ooastal 
from  .Santa  Barbara  to  Ensenada, 
Mexico." 

(jHographic  Region:  Oalifornia. 

The  complete  application  is  given  in 
DO  r  docket  MARAD-201 3-0008  at 
http://\v\v\v. regulations. gov.  Interested 
parties  may  comment  on  the  effect  this 
action  mav  have  on  II..S.  ve.ssel  builders 
or  businesses  in  the  IJ..S.  that  use  II..S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  40  II..S.O.  12121  and 
MARAD’s  regulations  at  40  OFR  part 
388,  that  the  issuance  of  the  waiver  will 
have  an  imdulv  adverse;  effect  on  a  l)..S.- 
vessel  builder  or  a  business  that  n.ses 
l)..S.-flag  vessels  in  that  business,  a 
waiver  will  not  he  granted.  Oomments 
should  refer  to  the  docket  nnmh(;r  of 
this  notie:e  and  the  ves.sel  name  in  order 
for  MARAD  to  properlv  consider  the 
comments.  (Comments  should  also  .state 
the  commenter's  inter(;.st  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  388.4  of  MARAD's 
regulations  at  40  (IFR  part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
receiv(;d  into  any  of  onr  dockets  by  tin; 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  comj)lete  Privacy  Act 
.Statement  in  the  Federal  Register 
IJiihlished  on  A])ril  11,  2000  (Volume 
05,  Nnmher  70:  Pages  lt)477— 78). 

Hy  Order  of  the;  Maritiiiu;  Administrator. 

I)at(;d:  l'’el)niarv  11.  2013. 

Julie  P.  Agarwal, 

Secrelarv.  .Mari lime  A dminislrdlioii . 

H'K  Doc.  20 1 :)-():).')()<)  Kited  2-14-1.!:  anil 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-2013  0009] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel  IL 
MORO  Dl  VENEZIA;  Invitation  for 
Public  Comments 

agency:  Maritime  Administration, 
De])artment  of  'rransjiortation. 
action:  Notice. 

SUMMARY:  As  authorized  by  48  IJ..S.(L 
12121,  the  .Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U..S.-l)uild 
reciuirement  of  the  coastwise  laws  under 
certain  circumstances.  A  n;(]ne.st  for 
such  a  waiver  has  h(;(;n  received  by 
MARAD.  'File  ve.ssel,  and  a  brief 
de.scription  of  the  proposed  service,  is 
listed  below. 

DATES:  .Submit  comments  on  or  before 
March  18,  2013. 

ADDRESSES:  (lomments  should  nifer  to 
docket  number  MARAD-201 3-()()()9. 
Written  comments  may  he  submitted  by 
hand  or  by  mail  to  tin;  Docket  (Ilerk, 

11..S.  D(;partment  of  Trans])ortation, 
Docket  ()])eration.s,  M-30,  West 
Building  ('.round  I'’loor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE, 
Washington,  D(:  20.5‘K).  Yon  may  akso 
send  comments  electronically  via  the 
Internet  at  http:/ /www. regulations. gov. 
All  comments  will  become  jiart  of  this 
docket  and  will  he  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m.. 
E.T.,  Monday  through  Friday,  excejit 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 

WWW. reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  IL.S.  Dejiartment  of 
Trans jiortat ion.  Maritime 
Administration,  1200  New  Jersev 
Avenue  .SE.,  Room  W23-453. 
Washington,  D("  20590.  Tele|)hone  202- 
388-0903,  Email 
Li  nda.Wi  I  Iiains@dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 
described  hv  the  apjilieant  the  intended 
.service  of  tlie  ve.s.sel  IL  MORO  DI 
VENEZIA  is: 

Intended  (ionunerckd  Use  of  Vessel: 
“.Sailing  charters”. 

Geographic  Region:  Oalifornia. 

The  comjilete  application  is  given  in 
DOT  docket  MARAD-201 3-0009  at 
htt])://www.regulat ions. gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  l)..S.  ves.sel  builders 


or  husine.sses  in  the  IJ.S.  that  n.se  II..S.- 
Ilag  vessels.  If  MARAD  determines,  in 
accordance  with  48  11..S.O.  12121  ami 
MARAD’s  regulations  at  48  OF'R  part 
388,  that  the  i.ssuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  l]..S.- 
ves.sel  hnild(;r  or  a  business  that  u.ses 
ll..S.-flag  vessels  in  that  business,  a 
waiver  will  not  hi;  granted.  Oomments 
should  refer  to  the  docket  numher  of 
this  notice  and  the  ve.ssel  name  in  order 
for  MARAD  to  iirojierly  consider  the 
comments.  Oomments  shoiikl  also  .state 
the  commenter’s  interest  in  the  waiver 
apj)lication.  and  addre.ss  the  waiver 
criteria  given  in  §388.4  of  MARAD’s 
regulations  at  48  OFR  jiart  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  snhmitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  Yon  mav 
r(;view  DO’F’s  complete  Privacy  Act 
.Statement  in  the  Federal  Register 
published  on  Ajuil  11.  2()()()  (Volume 
85.  Numher  70:  Pages  19477-78). 

By  Drdcir  of  llu;  MariliiiH;  Administrator. 
Dated:  Kehniary  11.  2013. 

Julie  P.  Agarwal, 

Secretary.  .Marilime  Administralion. 

IKK  Doc.  2(li:!-(i:!.")l)K  Kihul  2-14-13:  a:4.">  :iin| 
BILLING  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Number  NHTSA-2013- 
0018] 

Reports,  Forms,  and  Record  keeping 
Requirements 

agency:  National  Highway  Traffic 
.Safety  Administration  (NHT.SA), 
Department  of  Transportation. 

ACTION:  Reejnest  for  juihlic  comment  on 
projiosed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
])nhlic,  it  must  receive  ajiproval  from 
the  Office  of  Manageimint  and  Budget 
(OMB).  Under  procedures  established 
hv  the  Paperwork  Reduction  Act  of 
1995.  before  seeking  OMB  approval. 
Federal  agencies  must  .solicit  ]mhlic 
comment  on  jiroposed  collections  of 
information,  including  extensions  and 
reinstatement  of  jireviouslv  ajiju'oved 
collections. 

This  document  describes  one 
i:ollection  of  information  for  which 
NHT.SA  intends  to  seek  OMB  approval. 
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DATES:  (Comments  inu.st  l)e  niceived  on 
or  before  Aj)ril  Hi.  2013. 

ADDRESSES:  You  may  submit  comuKmls 
lideutif ied  by  nOT  Docket  No.  NtlTSA— 
2013-00181  in-  any  of  the  tbllowiiig 
methods: 

•  FadiU'dl  (dhildiiHikin;^  l^ortal:  (io  to 
htti)://\\’\\  \\’.r(;giil(it ions. gov.  Follow  the 
ouliue  iu.st ructions  tor  submitting 
comments. 

•  A/o/7;  Docket  Management  Facility: 
II.S.  D(!|)arlment  of  Transi)ortation.  1200 
New  Jer.s(!y  Avenue  SF..  \Vest  llnilding 
(h'onnd  Floor.  Room  \V1 2-140. 
Washington.  DC  20.500-0001 

•  Hand  Dtdivary  or  Conviov:  West 
tluilding  Ch'oimd  f’loor.  Room  W12-140. 
1200  New  Jersey  Avenue  SE..  hetwcuai 

0  a.m.  and  5  p.m.  ET.  Monday  through 
F’riday,  except  Federal  holidays. 
Telephom;:  1-800-047-5527.' 

•  Fo\:  202-4‘)3-2251 

Instructions:  AW  submissions  mn.st 

include  tlie  agency  name  and  ilocket 
number  for  this  propo.sed  colhiclion  of 
information.  Note  that  all  comments 
r(!ceived  will  lx;  ])osted  without  change 
to  http:// WWW. rcgidutions.gov.  including 
any  pcu’.sonal  information  ))rovided. 
I’lea.se  .see  the  Frivacv  Act  heading 
Ixilow. 

Privacy  Ai.t:  Anyone  is  able  to  search 
tlu!  electronic  form  of  all  conmumts 
recciived  into  any  of  our  dockets  by  the 
name  of  the  individual  suhmitliug  the 
comment  (or  signing  the  comment,  if 
submitted  on  hcihalf  of  an  assoc;iation. 
business,  labor  uuiou.  etc.).  You  mav 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
])ul)li.sh(!d  on  A])ril  11.  2()()()  ((>5  FR 
18477-78)  or  you  may  visit  http:// 
nockctsInfo.dot.gov. 

Docket:  For  access  to  the  docket  to 
r(!ad  background  documents  or 
comments  received,  go  to  htt]):// 
www.regidations.gov.  or  the  street 
address  listed  above.  Follow  the  online 
instructions  for  accessing  the  dockets. 
FOR  FURTHER  INFORMATION  CONTACT: 
(iompiete  coj)i(!s  of  (iach  nupiest  for 
collection  of  information  may  be 
obtaimul  at  no  charge  from  Shirlene 
ball,  NHTSA  1200  New  Jersev  Avenue 
SE.,  W51— 217.  NPO  420.  Washington. 
D(^  20500.  Mrs.  tlall's  telephone  number 
is  (202)  30()-2245. 

Please  ichmtify  the  rehivant  collection 
of  information  by  rehuring  to  its  OMb 
('.ontrol  NinnlMU'. 

SUPPLEMENTARY  INFORMATION:  liiuhn’  the 
Pap(;rwork  Reduction  Act  of  10t)5. 
ludbre  an  agency  subnuts  a  proposed 
collection  of  information  to  OMb  for 
approval,  it  mn.st  first  publi.sh  a 
document  in  the  Federal  Register 


providing  a  OO-day  comment  ixn  iod  and 
otherwist!  consult  with  members  of  tlu; 
public  and  affectcnl  agiaicies  couceruing 
each  pro])o.s(!(l  collection  of  information. 
'I'he  OMtl  has  pronudgatcMl  regulations 
(le.scrihing  what  must  lx;  iucliuhul  in 
such  a  docummit.  Under  OMb’s 
iTigulatiou  (at  5U1''R  1320. 8(d).  an  agenev 
must  ask  for  public  commeut  on  tin; 
following: 

(i)  Wluither  tlu!  pro])o.sed  colhictiou  of 
information  is  necessary  for  the  proper 
])erformanceb  of  tlm  functions  of  the 
ageiu:y.  including  whether  the 
information  will  have  i)ractical  utility: 

(ii)  'fhe  accuracy  of  the  agency’s 
estimate!  of  the  burden  of  tlu!  pro])o.s(!(l 
collection  of  information,  inchuling  the 
validity  of  the  methodology  and 
a.ssumptions  used: 

(id)  How  to  enhance  the  (piality. 
utility,  and  clarity  of  the  information  to 
he  collected; 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  ten  tho.se 
who  are!  to  res])on(l,  including  tlu!  use! 
e)f  appre)priate!  iuitejiuateel,  elexitreune:. 
me!e;hauie:al,  e)r  e)the!r  te!e:hne)le)gie:al 
e;e)lh!e;tie)n  te!e;huieiue!.s  eer  e)the!r  feerms  e)f 
iulbrmatie)!!  te!e:hne)le)gy.  e!.g.  |)e!riuittiug 
e!le!e:tre)ide;  suhiuissie)!!  e)f  re!s])e)nse!.s. 

Ill  i:e)mpli;me:e!  with  the!.se! 
re!epdre!me!Ut.s,  NH'l'SA  eisks  for  publie: 
e:e)uune!nts  em  the  Iblleiwiug  pre)i)e)se!el 
e:e)IIe!e:tie)ns  eif  inibrmatiem; 

I'itlc:  Air  b.ig  De!ae;tiv!itie)u. 

OMB  Control  Ninnhcr:  2127-0588. 

Affected  Pnhlic:  Private  iuelivieluals. 
fleet  eiwuers  auel  le!.sse!e!s,  meiteir  ve!hie:le! 
ele!ale!r.s.  repair  busiue!.ss. 

Ahst ruct :  W'  li  jirivate  iiieliviehuil  eir 
le!.sse!e!  wants  tei  in.stall  an  ciir  bag  em-eiff 
swite;h  tei  turn-eiff  e!ithe!r  eir  beith  frontal 
air  hcigs,  they  mn.st  e:euni)le!te!  Form  OMb 
2127-0588  to  e:e!rtily  e:e!rtain  statemeuits 
re!gareling  u.se  eif  the  swite:h.  'Fhe  elealer 
or  bu.sine!.ss  must,  in  turn,  submit  the 
e:e)m]ile!te!el  Ibrms  to  NHTSA  within 
sewen  elays.  The  snhmissiem  of  the 
e;e)mple!te!el  feirms  by  the  elealers  anel 
repair  business  tei  NH'F.SA.  as  re!eiidre!el, 
will  serve!  the!  age!ne;y  several  ])ur]K).se!.s. 
They  will  aiel  the  age!ne:y  in  meiniteiring 
the  uumlx!!'  eif  ■luthorizatiem  re!e]ue!.st.s 
.submitte!d  anel  the!  iialtern  in  e;l<iim.s  eif 
risk  greiup  nuimtxirship.  'Flu!  e;eimple!te!el 
feirms  will  enable!  the!  iige!ne:y  tei 
eleteirmine!  wheitheir  the  eleialers  anel 
rejicnr  business  are  e:eimplying  with  thei 
leirins  eif  tlm  exeimptiein,  whie;h  ine:luele! 
a  reieiuireunent  that  the  eleialeirs  anel 
re!]iair  husineis.seis  ae;e:e!pt  einly  hilly 
e:eimple!te!el  feirms.  Finally,  sidimissiein  eif 
the  e;eimple!te!el  feirms  tei  tlm  iigene.y  will 
]inimeite!  heiimsty  anel  ae:e:urae:y  in  the 
filling  eiut  eif  the  forms  by  ve!hie:le! 
envners.  The  air  Ixig  ein-eiff  sw'ite:hes  arei 


instidleel  einlv  in  ve!hie:le!.s  in  whie;h  the! 
risk  eif  harm  imeels  tei  be  minimizeel  ein 
;i  e:iise!-liy-e:a,se!  basis. 

Estiinuted  Annual  Burden:  375  heiurs. 

Estimated  Numher  of  Bespondents: 
750. 

(ieimnmnts  are  inviteiel  ein:  whetlmrtlm 
prei|iei.se!el  e:eille!e:tiein  eif  infeiruuilion  is 
ne!e;e!ssarv  feir  tlm  jireiper  ]ie!rfeirm:me:e!  eif 
the  fuimtieins  eif  the  De!|iartumnt, 
iue;lueling  wlmtlmr  the  infeirm;itiein  will 
have!  prae;tie:;d  utility:  the  ae:e;urae:y  eif 
tlm  Deiiiartmeut's  estiiuiite  eif  the  liurelem 
of  the  preijio.seel  infeirmatiein  e:eille!e;tiein; 
ways  tei  einhance  the  eiuality,  utility  emel 
e:larity  of  the  infeirmatiein  tei  he 
e:eille!e;teel:  anel  ways  tei  minimize  the 
liurelen  eif  the  e;eille!e;tiein  eif  informatiein 
ein  responelents.  ine;lueling  the  u.se  of 
auteimateel  exilleieition  tee:hnieiim.s  eir 
either  feirms  of  infeirmatiein  te!e:hneileigy. 

Keivin  Malieiniiy, 

Director.  Corporate  Castoiner  Services. 

H'K  Ooi;.  :’(ti:i-(i;i424  l'il(!(l  2-14-1  :i;  H:4,''i  iiiii] 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 

Comment  Request 

l''iil)niai'\’  12.  2013. 

DATES:  (ioniments  sheudel  be  re!e;e!ive!el  ein 
eir  heiibre!  Mare:h  18.  2013  tei  he  a.ssnreel 
of  e;ein.siele!ratiein. 

ADDRESSES:  .Seiiel  e:eimnmnts  reigareling 
the  liurelen  eisliniale!.  eir  any  either  asjme:! 
eif  the  infeirmatiein  e:eillee:tiein.  ine;lueling 
suggeistiein  for  rexlue.ing  the  liurelen.  tei 

(1)  Qffie:e!  eif  Infeirmatiein  anel  Reigulateiry 
Affairs.  Offie;e!  eif  Management  anel 
bnelget,  Attention:  Desk  Officer  for 
Treiasurv.  Neiw  Exe!e;uti\'e  Office 
buileling.  Reieim  10235.  Wa.shington.  DC' 
20503.  or  email  at 

OIBA_Subinission@OMB.EOP.GOV  nm\ 

(2)  Treiasurv  PRA  Clearaneie  Offie:er. 

1750  Penn.sylvania  Ave.  NW..  Suite 
8140.  Washington.  D(]  20220,  eir  email 
cit  PBA@treasiny.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oeijiieis  eif  tlm  .sulimis.siein(s)  may  he 
eilitaineel  by  eialling  (202)  027-5331. 
einiail  at  PBA@tre(tsurv.gov,  eir  tlm  entire! 
infeirmatiein  e:eille!e:tiein  reieiimst  maybe! 
feiunel  at  www.reginfo.gov. 

The  Dep.irtnmnt  eif  the  Treiasurv  will 
sulimit  the  Ibllowing  infeirmatiein 
e:eille!e:tiein  reiepmsts  lei  the  Offie:e!  eif 
Management  iuiel  bnelget  (OMb)  feir 
review  ;uiel  eileianuieie  in  aeieieirelaime 
w'ith  the  Paperwork  Reelueitiein  Ae;l  eif 
1005.  l^iililic  Lciw  104-13,  on  eir  aft  eir  the 
elate  eif  ]iuhlie:citiein  eif  this  neitieiei. 


Federal  Register  /  Vol.  78,  No.  32  /  [‘’riday,  Feljruary  15,  2013 /Notices 


11273 


Internal  Revenue  Service  (IRS) 

OMB  iVuaj/;cr;  1545-0084. 

'I'ypa  ()l  Review:  Extension  witliont 
change  of  a  cnrrentlv  ai)|)rove(l 
collection. 

'I’Hle:  Low-Income  I  lousing  Ciredit. 

Form:  858(). 

Ahstr(i(:l:'Vhe,Tn\  Relonn  Act  ol  lOati 
((lode  section  42)  permits  owners  of 
residential  rental  projects  |)roviding 
low-income  housing  to  claim  a  credit 
against  income  tax  for  part  of  the  cost 
of  con.strncting  or  rehal)ilitating  snc;h 
low-income  housing.  Form  8588  is  used 
l)y  tax])ay(!rs  to  compute  the  credit  and 
by  tRS  to  verify  that  the  correct  credit 
has  been  claimed. 

Affected  Public:  Rrix  ate  Sector: 
Ilnsinesses  and  e)ther  for-profits. 

Estimuted  Tot(d  Burden  Hours: 

88,517. 

OMB  Number:  1545-1440. 

Type  of  Review:  Extension  without 
change  of  a  cnrrentlv  a])proved 
collection. 

Title:  TD  8811 — (iondnit 
Arrangements  Regnlation.s — Final 
(lNTL-84-93). 

This  document  contains 
r(!gnlations  relating  to  when  the  area 
director  may  recharacterize  a  financing 
arrangement  as  a  conduit  arrangement. 
Such  recharacterization  will  affect  the 
amount  of  withholding  tax  due  on 
financing  lransac;tions  that  an;  ])arl  of 
the  financing  arrangement.  TIkjsc! 
regnlation.s  will  affect  withholding 
agents  and  foreign  investors. 

Affected  Public:  Private  .Sector: 
Businesses  or  other  for-profits. 

Estimuted  Toted  Burden  Honrs: 

10.000. 

OMB  Number:  1 545-1848. 

Tvpe  of  Review:  Extension  without 
change  of  a  cnrrentlv  apjnoved 
collection. 

Title:  Revenue  Procedure  2003-48, 
Update  of  Checklist  Qne.stionnaire 
Regarding  Re(|ne.st.s  for  Spin-Off 
Ridings. 

Abstract:  This  revenue  jirocednre 
n])date.s  Rev.  Prot;.  98-30.  which  .sets 
forth  in  a  checklist  (jiie.stionnaire  the 
information  that  must  he  included  in  a 
reipiest  for  riding  under  section  355. 
'I'his  revenue  ])rocednre  njidates 
information  that  taxpayers  must  provide 
in  order  to  receive  letter  ridings  under 
.section  355.  This  information  is 
reiinired  to  determine  whether  a 
tax])ayer  wonld  (pialify  for  non- 
recogn  i  t  i  on  treat  men t . 

Affected  Public:  Ih  ivate  Sector: 
Businesses  or  other  for-jirofits. 

Estimated  Total  Burden  Hours: 
38,000. 

OMB  Numher;  1545-1278. 


Tyf)e  of  Review:  Extension  without 
change  of  a  enrrentiy  apjiroved 
colhiction. 

Title:'VD  8458 — Reat  Estate  Mortgage 
investmimt  (iondnits  (l*’l-88-88). 

Abstract:  SeeWon  880E(e)  impo.ses  an 
exci.se  tax  on  the  transfer  of  a  residual 
interest  in  a  Rl'iMKi  to  a  disipialifiiul 
jiarty.  'I'he  tax  must  he  ])aid  by  the 
transferor  of  a  pas.s-thrn  entitv  of  which 
the  discjiialified  party  is  an  interest 
holder. 

Affected  Public:  l^rivate  Sector: 
Businesses  or  other  for-jirofits. 

Estimuted  Total  Burden  Honrs:  525. 

OMB  Ni/mher;  1545-2018. 

Type  of  Review:  Extension  without 
change  of  a  currently  ajiproved 
collection. 

Title:  Revenue  l^rocednre  2008—31, 
Revocation  of  Election  filed  under  l.R.Ci. 
83(h). 

Abstract:  This  revenue  jirocednre  sets 
forth  the  procedures  to  he  followed  hv 
individuals  who  wish  to  reipiest 
permission  to  revoke  the  election  they 
made  under  section  83(1)). 

Affected  Public:  Individuals  or 
Households. 

Estimuted  'Toted  Bureien  Hejurs:  400. 

OMB  Numbeer:  1545-2188. 

Type:  of  Be;vie;w:  Extension  without 
change  of  a  currently  ajiinoved 
collection. 

Title;:  Application  for  Uronp  or  I’ooled 
'I’nist  Riding. 

Form;  5318. 

Abstrete:t:  (;roni)/|)ooled  trust  s|)onsors 
file  this  form  to  reipiest  a  determination 
letter  from  the  IR.S  for  a  determination 
that  the  trust  is  a  groii])  trust 
arrangement  as  descrihed  in  Rev.  Rnl. 
81-100,  1981-1  C.B.  328  as  modified 
and  clarified  hv  Rev.  Rnl.  2004-()7. 
2004-28  I.R.B.' 

Affe;e:teel  Public:  Slate,  Local,  and 
Tribal  Governments. 

Estimated  'Pedal  Burden  Hours:  3,800. 

Dawn  D.  Wolfgang, 

Treeisiiry  PR  A  CAeemme.e  Office;!-. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities;  Information  Collection 
Renewal;  Comment  Request;  Funding 
and  Liquidity  Risk  Management 

agency:  Office  of  the  Gomptroller  of  the 
(airrency  ((XXi),  Treasury. 

ACTION:  Notice  and  request  for  comment. 


summary:  The  OGG.  as  part  of  its 
continuing  effort  to  reduce  paperwork 


and  res|)ondent  hnrden.  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  liy  the  Pa])erwork 
Rednetion  Act  of  1995. 

Under  the  Paperwork  Rednetion  Act 
of  1995  (PRA).  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
pro|)osed  collection  of  information, 
including  each  proposed  extension  of  an 
exi.sling  c.ollection  of  information  and  to 
allow  80  days  for  puhlic  comment  in 
response  to  the  notice. 

In  accordance  with  the  requirements 
of  the  PRA,  the  (XiC  may  not  conduct 
or  spon.sor,  and  the  respondent  is  not 
required  to  respond  to.  an  information 
collection  unless  it  displays  a  cnrrentlv 
valid  Office  of  Management  and  Budget 
(OMB)  control  numher. 

'Lhe  (XX]  is  soliciting  comment 
concerning  renewal  of  its  information 
collection  titled,  "Funding  and 
Liquidity  Risk  Management.” 

DATES:  Gomments  mn.st  he  received  hv 
Ainil  18.  2013. 

ADDRESSES:  Because  paper  mail  in  the 
Washington,  DG  area  and  at  the  (XX]  is 
subject  to  delay,  commenters  are 
encouraged  to  submit  comments  by 
email  if  ])os,sihle.  (Xmiments  may  he 
.sent  to:  Legislative  and  Regulatorv 
Activities  tlivision.  Office  of  the 
(]omptroller  of  the  (inrrency.  Attention: 
1557-0244.  400  7th  .Street  .SW..  Suite 
3l‘]-218.  Mail  Stop  9\V-1 1  .Washington, 
D(]  20219.  In  addition,  comments  mav 
he  sent  hv  fax  to  (571)  48.5-4328  or  hv 
electronic  mail  to 

re;gs.e:omments@e)e:e:.tre;eis.ge)v.  Yon  may 
])er.sonallv  inspect  and  photocopv 
comments  at  the  CX]G.  400  7th  .Street 
.SW..  Washington.  DG  20219.  For 
.security  reasons,  the  OGG  requires  that 
visitors  make  an  appointment  to  inspect 
comments.  You  may  do  so  by  calling 
(202)  849-8700.  Upon  arrival,  visitors 
will  he  required  to  jiresent  valid 
government-i.ssued  ])hoto  identification 
and  to  submit  to  security  screening  in 
order  to  ins])ect  and  photocopy 
comments. 

All  comments  received,  including 
attachments  and  other  .sn])])orting 
materials,  are  part  of  the  puhlic  record 
and  subject  to  puhlic  disclosure.  Do  not 
enclose  anv  information  in  your 
comment  or  sup])orting  materials  that 
you  consider  confidential  or 
inappropriate  for  |)nhlic  disclosure. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  or  a 
copy  of  the  information  collection  from 
johnny  Vilela  or  Mary  11.  Gottlieb,  (XX] 
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Clearance  OlTicers.  (202)  049-.5400. 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Coinptrolhir  of 
the  Curniiicy.  400  7lh  Stnuit  SW..  .Suite! 
3F-218.  Mailstoj)  0\V-1  1,  Washington, 
DC  20210. 

SUPPLEMENTARY  INFORMATION:  Under  the 
FRA  (44  ll.S.C.  3.501-3.520).  Fculeral 
agencies  must  obtain  approval  from  the 
Office  of  Managiiinent  and  Budget 
(OMB)  for  each  collection  of 
information  thev  conduct  or  sponsor. 
"(Collection  of  information”  is  defined 
in  44  ll.S.C.  3.502(3)  and  5  CFR 
1320.3(c)  to  include  agency  reejuests  or 
reepiireinents  that  inenihers  of  the  public 
submit  rejjorls,  keep  records,  or  jirovide 
information  to  a  third  partv.  .Section 
350(i(c)(2)(A)  of  the  BRA  (44  ll.S.C. 
3500(c)(2)(A))  recjuires  Federal  agencies 
to  provide  a  OO-day  notice  in  th(! 

Federal  Register  concerning  each 
jH'opo.sed  collection  of  information, 
including  each  pro})o.sed  extension  of  an 
existing  collection  of  information, 
luifore  submitting  the  collection  to  OMB 
for  ap|)roval.  To  comi)ly  with  this 
ri!(iuirement.  the  (XXC  is  ])uhli.shing 
notice  of  the  j)roposed  collectic)n  of 
information  set  forth  in  this  document. 

The  (KXC  is  ])ropo.sing  to  extend  OMB 
approval  of  the  following  information 
collection: 

'I'Hli;  ol  Information  (iollaclion: 
Funding  and  Licpiidity  Risk 
Management. 

OMII  Control  No.:  1 557-0244. 

Tvpa  of  llaviaw  :  l*]xl(!nsion,  without 
nivision.  of  a  curniutlv  apj)roved 
collection. 

Description:  'I’lie  lnt(!rag(!ncy  Policy 
.Statenaiut  on  Funding  and  Licpiidity 
Risk  Managiiinent  '  (Policy  .Statement) 
summarizes  the  principles  of  sound 
licpiidity  risk  management  that  the 
agenc:ies  have  i.ssuecl  in  the  jiast  -  and. 
whcire  aiijiropriate.  harmonizes  these 
princ:ij)les  with  the  international 
statement  issued  by  the  Basel 
Committee  on  Banking  .Supervision 
titled  "Princ:iple.s  for  .Sound  Licpiidity 

'  7.')  I'K  Cllif.Ci  (M;ir.  22.  i'lllll). 

-  I'di'  iiiilional  liaiiks  and  iMuldial  savings 
associalitiiis.  s(m!  llin  ComiilrolliT  s  I ItiiKtIiook  on 
LiifiiittHy.  l-'oi'  slab!  iiKMiilini'  hanks  and  hank  holding 
(:oni|)anios.  sis!  Ilic  Idaloral  Kosoi  virs  Coininorciol 
Honk  K\ann'nnlion  Monnol  (soction  402(1).  Hank 
llotilin}’  (loinpanv  Snpen  ision  Monnol  (soction 
4010).  and  Trading  and  C,V//)//(//  Mork(‘ls  ,lc//\7//o.s- 
.\/o/ino/ (s(!Ction  20:)0).  loir  stale  non-inoinhor 
l)anks.  so(!  llio  I'DIC's  Hovisod  lixonnnolion 
I'lOidoncc  for  l.iiinidilv  and  Funds  Mono^onunU 
(Trans.  No.  2002-01 )  (Nov.  10.  2001).  and  I'inancial 
Inslilnlion  I.oIUm'  H4-2001i.  LitjnidHv  Hisk 
Mo}}o<’cincnl  (AngnsI  200K).  I'or  l•'(!d(!|■allv  insnnul 
i:iodil  unions,  soo  l.(!t(((r  to  ('.rodit  Unions  No.  02- 
UU-Cl.a.  I'ixainination  Program  l.iquidilv 
Qmtslionnairo  (Marcli  2002).  Also  s(!o  IJasol 
Uoininillo(!  on  Hanking  .Snporvision.  '  I’rinciphis  tor 
.Sound  l.i(|niditv  Kisk  Managomont  and 
.Snporvision"  (.S(!|)l(!inl)or  200K). 


Risk  Management  and  .Su])ervisic)n.”  ■' 
The  Pc)lic;y  .Statement  enpiliasizes 
supervisory  ex|)ec:tatic)ns  for  all 
clepositorv  institutions  ini:lucling  hanks, 
savings  as.sc)c:iatic)n.s.  and  credit  unions. 

.Scu  tion  14  of  the  PolicA'  .Statement 
provides  that  financ:ial  in.stitutions 
should  camsicler  licpiidity  caists,  henefits, 
and  risks  in  strategic;  planning  and 
budgeting  ])roc:c!.s.ses.  .Signific;ant 
husinciss  ac;tivitic!.s  shoulcl  he  evaluated 
for  licpiidity  risk  exposure  as  well  as 
])rofitahility.  More  c:omplex  and 
sc)phistic:atecl  iinanc:ial  institutions 
should  incorporate  licpiidity  costs, 
benefits,  and  risks  in  the  internal 
j)rc)cluc:t  pric:ing,  perfc)rmanc:e 
measurement,  and  new  jirocluct 
approval  prc)c:ess  for  all  material 
business  lines.  prochic:t.s,  and  activities. 
lnc:orj)C)rating  the  c;ost  of  licpiidity  into 
these  func:tions  shoulcl  align  the  risk¬ 
taking  inc:entivc:s  of  inclivichial  business 
lines  with  the  licpdclily  risk  exposure 
their  ac:tivities  crciate  for  the  institution 
as  a  whole,  'fhe  cpiantification  and 
attribution  of  licpiidity  risks  shoulcl  be 
explic:it  and  transparent  at  the  line 
management  level,  and  shoulcl  inc;hicle 
c:c)usicleralic)n  of  how  licpdclitv  would  hc! 
affec:tecl  under  stressed  conditions. 

.Section  20  of  the  Policy  .Stalciinent 
rcupdres  that  licpiidity  risk  rejiorls 
])rc)vicle  aggregate  information  with 
sufficient  su])|)orling  detail  to  cinahle 
management  to  assess  the  sensitivity  of 
the  institution  to  c:hanges  in  markc:t 
c;onclitic)ns.  its  own  financial 
performanc;e.  and  other  inpiortant  risk 
factors.  Institutions  akso  should  rciport 
on  the  use  of  and  availability  of 
government  support,  suc:h  as  lending 
and  guarantee  programs,  and 
imi)lic:ations  on  licpiidity  positions, 
partic;ularly  sinc;e  these  programs  are 
generally  teinjiorary  or  reservcid  as  a 
sc)urc;e  for  contingent  funding. 

Affected  Public:  Busincisses  or  other 
for-|)rc)fil. 

Estimated  Barden: 

The  (K^C  e.stimatcis  the  burden  of  this 
c:ollec:tion  of  information  on  national 
hanks  and  Federal  savings  a.ssc)c:iatic)ns 
as  follows: 

Estimated  Namher  of  Bespondenis: 
1.833  total  (13  large  (over  .$100  billion 
in  assets),  47  mid-size  (S10-S100 
billion).  1,773  small  (less  than  $10 
billion). 

Estimated  Barden  under  Section  14: 
300  hours  per  large  res])C)nclent,  120 
hours  ])er  mid-size  res])c)nclent,  and  40 
hours  per  small  respondent. 

‘  Hiiscl  UmnmilUH!  on  Ikinking  .Su|)i!rvi.sion. 
"l’iinci|)li!s  lor  .Sound  l.iquidilv  Kisk  Miiiiiigimunil 
iind  .Supervision,”  .Si!pl(!nil)i!r  2(1(111.  Siu! 

\\  \v\v.l)is.ori‘/l)nl}l/l><:l)sH4.hlin.  I''n<l(!r;illv  insured 
credit  unions  iire  not  diriictly  ((deninced  in  ttie 
principles  issued  l)v  llie  Haset  Conunittee. 


Estimated  Barden  under  Section  20:  2 
hours  per  month. 

'l'ot(d  Estimated  Barden  Honrs: 

125.232  hours. 

L’om/nc.’i?/.s';  (lomnumts  suhmilted  in 
response  to  this  notice  will  he 
summarized  and  included  in  the  recpiest 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 
Oomments  are  invited  on: 

(a)  Whether  the  information 
collecitions  are  nece.ssarv  for  the  pr()])er 
performance  of  the  functions  of  the 
(KXk  including  whether  the  information 
has  prac:ti(:al  utility: 

(h)  The  acc;urac:y  of  the  ()(X7s 
estimate  of  the  information  collection 
burden: 

(c)  Wavs  to  enhance  the  (]uality, 
utility,  and  c:larity  of  the  information  to 
he  collected: 

(d)  Wavs  to  minimize  the  burden  of 
information  collections  on  resjiondents, 
inc;hicling  through  the  use  of  automated 
c:c)lle(:tic)n  tcuthnicpies  or  other  forms  of 
information  technolcjgy;  and 

(e)  I'istimates  of  cajiital  or  start-u]) 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  the 
.servic;es  nec;essarv  to  jirovide  the 
recpiircid  information. 

llalcui:  l•'(!l)l■^l^ll•v  H,  2013. 

Micheic!  Mciycir. 

Assistant  Director.  Lef’islative  and  /((.■ga/ci/cav 
Act i\ ’/ 1 ies  Di \  isi on. 

It'K  Doc.  2()i:i-():i.")()2  Filed  2-14-1  :i:  8:4.'")  iuu| 

BILLING  CODE  P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Information  Collection 
Renewal;  Comment  Request; 

Consumer  Protections  for  Depository 
Institution  Sales  of  Insurance 

agency:  Office  of  the  (Xmiiitroller  of  the 
Ourrency  ((XXi),  Treasury. 

ACTION:  Notice  and  retpiest  for  comment. 

SUMMARY:  The  (XX.  as  part  of  its 
continuing  effort  to  reduce  jiajierwork 
and  respondent  burden,  invites  the 
geiuii'al  ])uhlic  and  other  Inideral 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  reipiired  hv  the  Pa]ierwork 
Reduction  Act  of  1D‘)5. 

Under  the  Paperwork  Reduction  Act 
of  1?)t)5  (PRA),  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information  and  to 
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allow  (iO  (lays  for  public  comnuiiit  in 
n;.s])ons(;  to  the  notice. 

In  accordance  with  the  nuiniiHanents 
of  the  ORA,  the  OCX]  may  not  conduct 
or  sponsor,  and  the  r(;.s|)ondent  is  not 
nupiircul  to  res])ond  to.  an  information 
collection  unless  it  dis])lays  a  currently 
valid  Office  of  Management  and  Hudg(!t 
(OMB)  control  numlxM-. 

The  (XXl  is  .soliciting  comment 
concerning  rcnunval  of  its  information 
collection  titled,  ‘‘Oonsinner  Protcictions 
for  De])ository  In.stitution  Sales  of 
Insurance.” 

DATES:  Oomments  must  he  njceived  hv 
April  l(i.  2013. 

ADDRESSES:  Bc^cause  pa])er  mail  in  the 
VVa.shington,  DC  area  and  at  the  OCC  is 
subject  to  delay,  commenters  are 
encouraged  to  submit  conniKaits  by 
(anail  if  po.ssible.  (Comments  may  he 
.sent  to:  Lcigislative  and  Regulatory 
Activities  Division.  Office  of  the 
Comptroller  of  the  (airrency.  Attention: 
15.57-0220,  400  7th  Strt!et  SW..  Suite 
3R-218,  Mail  Stop  0\V-11.  Washington. 
DC  20219.  In  addition,  comments  mav 
hi;  sent  by  fax  to  (571)  4()5^320  or  by 
electronic  mail  to 

iV‘’s.(:c)nuu(ints@o(:(:.tr(;(is.;^ov.  Yon  may 
|)er.sonally  ins])e(;t  and  photocopy 
comments  at  the  OCiC.  400  7th  Stre(!t 
SW.,  Washington,  DC  20219.  For 
.security  nuisons,  the  ()(X1  nupiires  that 
visitors  make  an  a])])ointment  to  inspect 
coimmmts.  Yon  may  do  so  by  calling 
(202)  049-0700.  Upon  arrival,  visitors 
will  he  rcHinired  to  ])resent  valid 
government-i.ssned  photo  identification 
and  to  submit  to  security  scnuming  in 
order  to  insjject  and  photocopy 
comments. 

All  comments  received,  including 
attachments  and  other  supporting 
materials,  are  part  of  the  public  rijcord 
and  subject  to  jjublic  disclosure.  Do  not 
enclose  any  information  in  your 
comment  or  su])porting  materials  that 
you  consider  confidential  or 
ina])j)ro])riate  for  jjuhlic  disclosure. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
mav  nKpie.st  additi(3nal  information  or  a 
copy  of  the  colhiction  from  johnny 
Vilela  or  Mary  H.  Cottlieh,  OCC 
Clearance  Officers,  (202)  ()49-54tK). 
Fcigislative  and  R(;gnlatory  Activities 
Division.  Office  of  the  Comptroller  of 
the  Currency.  400  7th  Street  SW..  Suite 
3F-218.  Mail  Stop  9W-11,  Washington, 
DC  20219. 

SUPPLEMENTARY  INFORMATION:  UiuUa-  the 
PRA  (44  II.S.C.  3501-3520).  l-ederal 
agencies  mn.st  obtain  a])proval  from  the 
()ffice  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sjjonsor. 
“Collection  of  information”  is  defimul 
in  44  II.S.C.  3502(3)  and  5  CFR 


1320.3(c)  to  include  agency  re(]n(!.sts  or 
(■(uiuirements  that  imanbers  of  the  public 
submit  Hiports,  k(!ep  records,  or  provide 
information  to  a  third  |)artv.  S(!ction 
3500(c)(2)(A)  of  the  PRA  (44  II.S.C. 
3500(c)(2)(A))  retpiires  Fiuleral  agenci(;.s 
to  ])rovide  a  00-dav  notice  in  the 
Federal  Register  concerning  (;ach 
pro])osed  collection  of  information, 
including  each  proposed  extension  of  an 
(ixisting  collection  of  iidbrmation, 
hefon;  submitting  the  collection  to  OMB 
for  apj)roval.  To  comply  with  this 
re(]nirement,  the  (XXl  is  publishing 
notice  of  the  pro])os(id  colhiction  of 
information  set  forth  in  this  document. 

The  (XXI  is  pro])osing  to  extend  OMB 
approval  of  the  following  information 
colh^ction: 

Title:  Consumer  Protections  for 
Depository  In.stitution  Sales  of 
Insurance. 

OMB  Control  No.:  1557-0220. 

Tvpe  of  Review:  Extcmsion.  without 
revision,  of  a  currently  a])proved 
collection. 

Description:  This  information 
collection  ((xjuires  national  banks. 
Federal  savings  associations,  and  other 
covered  p(;rsons  involvcul  in  insurance 
sahxs,  as  defiiuid  in  12  CFR  14.20(f)  and 
130.20.  to  make  two  se])arate 
disclosunis  to  consumers.  Under  12  CFR 
14.40  and  13().40,  a  national  hank, 
l'’ed(!ral  savings  association,  or  other 
covered  ])(!r.son  mn.st  preparii  and 
provide,  orally  and  in  writing:  (1) 

Certain  insurance  di.sclosiires  to 
consumers  laifon;  the  completion  of  the 
initial  sale  of  an  insurance  product  or 
annuity  to  the  consumer:  and  (2)  certain 
credit  disclosures  at  the  tiim!  of  the 
consumer’s  a])])lication  for  the 
extension  of  credit  (if  insurance 
products  or  annuities  an;  sold,  solicittxl, 
adverti.sed,  or  offered  in  connection 
with  an  extension  of  credit). 

Affected  Pnblic:  Biisiiuisses  or  other 
for-profit. 

Estimated  Barden:  The  (XIC  estimatixs 
the  burden  of  this  colhiction  of 
information  as  follows: 

Estimated  Nnmher  of  Respondents: 
812. 

Estimated  Number  of  Responses:  812. 

Tot(d  Estimated  Barden  Honrs:  4,()(i() 
hours. 

C'om/;/e;7/.s;  Comments  snhmittcKl  in 
r(3.spons(!  to  this  notice  will  h(! 
summarized  and  included  in  the  re(|ue.st 
for  OMB  a])j)roval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on: 

(a)  Wluither  the  collection  of 
information  is  neces.sary  for  the  proper 
jjerformance  of  the  functions  of  the 
OCC,  including  wlu;ther  the  information 
has  practical  utility; 


(h)  The  accuracy  of  the  OCC’s 
(estimate  of  the  information  coll(!ction 
burden; 

(c)  Ways  to  enhance  the  cpialitv, 
utility,  and  clarity  of  the  information  to 
he  coll(!cted; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  resijondents,  including 
through  the  n.se  of  automated  collection 
techni(in(!.s  or  other  forms  of  information 
t(!chnologv:  and 

(e)  Estimates  of  capital  or  start-np 
costs  and  co.sts  of  operation. 
maint(!nanc(;.  and  purcha.se  of  the 
.s(!rvic(;s  nec(;.ssarv  to  provide  the 
r(!{|uir(!d  information. 

D;it(!(l:  I'Tiliruarv  H.  2013. 

Michele  Meyer, 

Assistant  Director.  Legislative  and  R(‘‘.’nlalorv 
A  cl  h  ities  Division. 

|FR  Doc.  2()i:{-():(,"i(i;}  Filed  2-14-i;J:  H:4.'5  iiin| 
BILLING  CODE  4810-33-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Designation  of  One  (1)  Individual  and 
Four  (4)  Entities  Pursuant  to  Executive 
Order  13628  of  October  9,  2012 

AGENCY:  Office  of  Foreign  Assets 
(lontrol.  rreasury. 

ACTION:  Notice. 

SUMMARY:  'File  'freasiirv  De])artment’s 
Office  of  Foreign  As.sets  (lontrol 
(“OFAd”)  is  publishing  the  name  of  one 
(1)  individual  and  four  (4)  entiti(!s 
(hxsignated  on  Imhruarv  (i,  2013,  as 
jjersons  who.se  ))roperty  and  interests  in 
proj)erty  are  blocked  pursuant  to 
Executive  Order  13028  of  October  9, 

2012.  “Authorizing  the  lm})h!mentation 
of  (lertain  Sanctions  Set  Forth  in  the 
Iran  Threat  Reduction  and  Syria  Unman 
Rights  Act  of  2012  and  Additional 
Sanctions  With  Res])ect  to  Iran.” 

DATES:  The  designation  by  the  Dir(!Ctor 
of  OF" AC  of  the  one  (1)  individual  and 
four  (4)  entities  identified  in  this  notice, 
pursuant  to  Executive  Order  13028  of 
Octob(!r  9.  2012,  is  effective  Februarv  0, 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
A.ssistant  Director,  Sanctions 
(Iom])liance  and  Evaluation,  Office  of 
Foreign  As.sets  (lontrol.  Department  of 
the  Tnxisurv.  Washington,  DC  20220, 
tel.:  202/022-2490. 

SUPPLEMENTARY  INFORMATION; 

Electronic  and  Facsimile  Availability 

rhis  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC’s  Wid)  site 
(www.treasiiry.gov/ofac)  or  via  facsimile 
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thr()iij*h  a  24-lu)ur  fax-on  demand 
service  tel.;  (202)  022-0077. 

Background 

On  October  0.  2012.  the  President 
issued  Kxecntive  Ord(!r  13028, 
“Autliorizing  tlie  linphanentation  of 
Otatain  Sanctions  Set  Fortli  in  the  Iran 
Thriait  Redaction  and  .Syria  Ihnnan 
Rights  Act  of  2012  and  Additional 
.Sanctions  With  Res])ect  to  Iran"  (the 
“Order”).  |)nrsnant  to  the  International 
liinergencv  Fconoinic  Powers  Act  (.50 
D.S.C.  1701  et  .set].),  the  National 
fiinergencies  Act  (50  II..S.C.  1001  at 
saq.).  the  Iran  .Sanctions  Act  of  1000 
(Ihih.  L.  104-172)  (50  D.S.C.  1701  note), 
as  amended,  the  (]om])rehensive  Iran 
.Sanctions.  Accountahility.  and 
Divestment  Act  of  2010  (Pub.  L.  111- 
105)  (22  D.S.C.  8501  et  .seq.).  as 
amended,  the  Iran  Threat  Reduction  and 
.Syria  Human  Rights  Act  of  2012  (Pub. 
b'.  112-158).  .Section  212(11  of  the 
Immigration  and  Nationality  Act  of 
1052.  as  amended  (8  D..S.C.  1182(0).  and 
.Stiction  301  of  title  3.  Dnitcul  .States 
(^ode. 

.Section  3  of  the  Order  blocks,  with 
certain  exc(!])tions.  all  property  and 
int(;r(!sts  in  property  that  an;  in  the 
Dnitiid  .States,  that  conu*  within  th(^ 
Dnitcul  .States,  or  that  are  or  come  within 
the  pos.session  or  control  of  any  Dnitcul 
.States  person,  oi  p(!rsons  determined  by 
the  .Secretary  of  the  I’niasury.  in 
consultation  with,  or  at  the 
recommendation  of.  the  .Secretary  of 
.State,  to  satisfy  certain  criteria  set  forth 
in  the  Onhir. 

On  Fehrnary  (i.  2013.  the  Director  of 
OFA('..  in  consultation  with  or  at  the; 
recommendation  of.  the  Secretary  of 
.State,  designated,  pursuant  to  .Section  3 
of  the  Order,  one  (1)  individual  and  four 
(4)  entities  who.se  names  have  been 
added  to  the  list  of  .Specially  Designatcul 
Nationals  and  Blocked  Persons  and 
whose  property  and  interests  in 
proj)erty  are  blockcul.  3’he  listing  for 
these  individuals  and  entities  is  below. 

Individuals 

1.  ZARfdlAMl.  Ezzatollah  (a.k.a. 
ZARCllAMl.  Ezatollah);  DOB  1959; 
POB  Dezful.  Khuzentan  Province. 

Iran;  'I’itle  Director,  Islamic  Republic 
of  Iran  Broadcasting  (individual) 
IIRAN-TRAI. 

Entities 

1.  IRANIAN  OOMMDNICATIONS 
REfiDEATORY  ADTHORITY  (a.k.a. 
“SAZMAN-E  TANZIM 
MOfdlARARAT”).  Mini.stry  of 
Information  and  Communications 
Technology,  P.O.  Box  15.598-4415. 
1831713781,  Tehran,  Iran;  Web  site 
http  j/www’.cm.ir  IIRAN-  I’RAI. 


1.  IRANIAN  CYBER  POLICE  (a.k.a. 

FATA  POLICE);  Web  site  http:// 
www.cvharpolica.ir  |IRAN-TRA|. 

1.  ISLAMIC  Ri'PDBLIC  OF  IRAN 
BROADCA.STINC;  (a.k.a.  IRIB;  a.k.a. 
ISLAMIC  REPDBLIC  OF  IRAN 
BROADCA.STINC  ORC.;  a.k.a. 
NATIONAL  IRANIAN  RADIO  AND 
'I'ELEVISION),  lamejam  .Street,  Valiasr 
Avenue.  Tehran,  Iran;  .Satellite! 
Department.  IRIB,  |ame  )am  .St., 
'rehran.  Iran;  Department  of  IT-IRIB. 
P.O.  Box  19395-333,  Jaame  )am.  .St, 
Valiasr  Ave.  Tehran.  Iran;  I  T 
Department,  Fanni  Binlding  No  3. 

)ame  jam,  V^aliasr  .St..  1'ehran,  Iran; 

200  Mosaddegh  Avenue.  laaim;  )am 
.Street,  Vali  Asr  Ave,  P.O.  Box  1333. 
Tehran  193933333,  Iran;  Falemi 
Building,  P.O.  Box  15875/4333, 
Tehran.  Iran;  Web  site  \\’\\  \\  .inl).ir:  alt. 
Wei)  site  http:/ /imnsat .ivihAr: 
Regi.stration  ID  1792  |1RAN— 'FRAj. 

4.  IRAN  ELECTRONICS  INDD.STRIES 
(a.k.a.  lEl;  a.k.a.  SAIRAN;  a.k.a. 
.SANAYE  ELECTRONIC  IRAN;  a.k.a. 
.SASAD  IRAN  ELECTRONICS 
INDD.STRIES;  a.k.a.  SlIERKAT 
SANAYEH  ELECTRONICS  IRAN). 

P.O.  Box  19575-385,  .Shahied  Langari 
.Street,  Nohoniad  .Sep  Pasdaran  Ave. 
.Saltanad  Ahad,  Tehran.  Iran;  P.O.  Box 
7138.5-1174,  llo.ssain  Ahad/Ardakan 
Road,  .Shiraz.  Iran;  Hossein  Ahad/ 
Ardakan  Road,  P.O.  Box  .555,  .Sliiraz 
713().5/1174.  Iran:  .Shahid  Langari 
.Street.  Nohonyad  .Scpiare,  Tehran. 

Iran;  Website  w’wwAaiinilAr:  i\\\.  Web 
site  w’wwAaicorp.coni:  Business 
Regi.stration  Document  #  829 
INPWMDl  IIFSRI  lIRAN-TRAj. 

Dated:  I’elu'iiaiy  (>.  201.3. 

Adam  ).  Szubiii, 

Diivclor.  OfficaofFnriAt^n  Assris  (miiIioI. 

II  R  Doe.  2013-():).'i.S2  Riled  2-l4-i:i:  am| 

BILLING  CODE  4810-AL-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Taxpayer  Assistance 
Center  Improvements  Project 
Committee 

agency:  Intermd  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  An  open  meeting  of  the 
Tax|)ayer  Advocacy  P;mel  Tax])<iyer 
Assistance  Center  Improvements  Project 
(Committee  will  he  conducted.  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comments,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  .Service. 


DATES:  The  meeting  will  he  held 
Tuesday,  Mari:h  12.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Y.  Jenkins  at  1-888-912-1227 
or  718-834-2201. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuiint  to  .Section 
10(a)(2)  of  the  Federal  Advisory 
(lommittee  Act.  5  D..S.(;.  Apj).  (1988) 

Ibid  ;i  meeting  of  the  Tiixpayer 
Advocacy  Panel  Taxpayer  Assistance 
(ienter  Imiirovemenls  Project  (Committee 
will  he  held  Tuesday.  March  12,  2013, 
at  2:00  ]).m.  Eastern  Time.  The  ])uhlic  is 
invited  to  make  oral  comments  or 
submit  written  statements  for 
consideration.  Due  to  limited 
conference  lines,  notification  of  intent 
to  i)artici])ate  must  he  made  with 
Audrey  Y.  Jenkins.  For  more 
information  please  contact  Ms.  Audrey 
Y.  Jenkins  at  1-888-912-1227  or  718- 
834-2201,  or  write  TAP  Office.  100 
Myrtle  Avenue  7th.  Brooklyn,  NY 
11201,  or  contact  us  ;d  the  Web  site: 
ht  t}):// WWW  A  inj)rovai  rs.org. 

The  iigenda  will  include  various  IR.S 
Issues. 

Dated:  l-'ehruarv  II.  21)13. 

Otis  Simpsim, 

Acting  Director.  'Dixpovcr  Advocoev  Pond. 

|I  K  Doc.  2()i:i-()3.51  1  Riled  2-14-13;  »:45  ami 
BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Notices  and 
Correspondence  Project  Committee 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  An  o])en  meeting  of  the 
Taxpayer  Advocacy  Panel  Notices  and 
Correspondence  Project  C^ommittee  will 
he  conducted.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas,  and  suggestions  on  im])roving 
customer  service  at  the  Internal  Revenue 
.Service. 

DATES:  The  meeting  will  he  lield 
Wednesday,  Mtirch  13,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  .She])ard  at  1-888-912-1227  or 
2(Ki-22()-8()95. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  ])ur.suanl  to  .Section 
10(<i)(2)  of  the  f  ederal  Advisory 
Committee  Act,  5  D..S.(k  A])]).  (1988) 
tiled  a  meeting  of  the  Tax])aver 
Advocacy  Panel  Notices  and 
Coirespondence  Project  Committee  will 
he  held  Wednesday,  March  13.  2013,  at 
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12  p.in.  Eastern  Tiine  via  teleconference. 
I’lie  public  is  invited  to  make  oral 
comments  or  submit  written  .statements 
for  consitleration.  Doe  to  limited 
conference  lines,  notification  of  intent 
to  participate  must  la;  made  with 
'rimothv  Shepard.  E’or  more  information 
please  contact  Mr.  She|)ard  at  1-888- 
912-1227  or  2()(i-22()-()()9.5.  or  write 
'I’AF  Office!,  ‘)1,5  2nd  Avenue,  MS  VV- 
408,  Seattle.  \VA  08174.  or  contact  us  at 
th(!  Web  site:  httpJ/wn'w.iniprovairs.or^. 

'fbe  agenda  will  include  various  IRS 
Issues. 

Haled:  l’'el)riiaiy  11.  201  It. 

Otis  Simpson, 

Acting  Diivclor.  'I'axpavcr  Advnrncv  Pdiud. 
|I‘K  OdC.  ^OIS-OS.'VI.S  Filed  2-14- Ki:  H:4.'i  :im| 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Tax  Forms  and 
Publications  Project  Committee 

AGENCY:  Internal  Revenue  .Service  (IRS), 
rniasurv. 

ACTION:  Notice  of  meeting. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Ramil  Tax  Forms 
and  Rublications  Project  (iommittiie  will 
b(!  condnc:ted.  'fbe  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  iinjiroving 
customer  service  at  the  Internal  Revenue 
.Serx'ice. 

DATES:  The  meeting  will  he  held 
Wednesday.  March  13.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mari.sa  Knis])el  at  1-888-912-1227  or 
718-834-2203. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advi.sory 
Committee  Act,  .5  IJ.S.Ci.  A]ip.  (Id88) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Tax  Forms  and 
Puhlications  Project  Committee  will  be 
held  Wednesday.  March  13,  2013  at 
11:00  a.m.  Eastern  Time  via 
teleconference.  The  ])ublic  is  invited  to 
make  oral  comments  or  snhmit  written 
statements  for  consideration.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  must  hi!  made  with 
Ms.  Knispel.  For  more  information 
please  contact  Ms.  Knispi!!  at  1-888- 
912-1227  or  718-834-2203,  or  write 
TAP  Office,  2  MetroTech  Center,  100 
Mvrtle  .Street,  Brooklvn.  NY  11201,  or 
post  c:omments  to  the  Weh  site:  http:// 
www.inipmveiirs.ori’. 

The  agenda  will  include  various  IRS 
is.sues. 


Dated;  I'’(!l)i'uary  11. 2013. 

Otis  Sim])son, 

Acting  Diivctor,  Taxpayer  Advocnev  Panel. 
U  K  Hoc.  2(11 3-0:1.') Kl  Filed  2-14-13;  K;4,')  ami 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Joint  Committee 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  An  open  meeting  of  the 
'I’axpayer  Advocacy  Panel  joint 
Committee  will  be  conducted.  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comments,  ideas,  and 
sngge.stions  on  imjiroving  customer 
service  at  the  Internal  Revenue  .Sto  vice. 
DATES:  The  meeting  will  be  held 
Wedne.sdav,  March  27,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Su.san  Cilbert  at  1-888-912-1227  or 
(.51.5)  5(i4-()()38. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  inirsuant  to  .Section 
10(a)(2)  of  the  Fiideral  Advisory 
Committee  Act,  5  II..S.(;.  A])]).  (1988) 
that  an  o|K!n  meeting  of  the  3'ax])ayer 
Advocacy  Panel  )oint  ('.ommittee  will  be 
held  Wedne.sdav,  March  27.  2013  at  2:00 
p.ni.  I'iastern  Time  via  teleconference, 
'file  public  is  invited  to  make  oral 
comments  or  submit  written  statenuints 
for  consideration.  Notification  of  intent 
to  partici])ate  must  b(!  made  with  Susan 
(hlbert.  For  more  information  please 
contact  M.s.  Cilhert  at  1-888-912-1227 
or  (515)  504-0038  or  write:  TAP  Office, 
210  Walnut  .Street,  .Stop  5115.  Ues 
Moines.  lA  50309  or  contact  us  at  the 
Weh  site:  http://\v\\’\v.impi'ovnirs.oi'e. 

The  agenda  will  include  various  IR.S 
to])ics. 

Daliid:  I'ehriiary  11.2013. 

Otis  Simpsun, 

Acting  Director.  'Taxpayer  Advocacy  Panel. 
IFR  Doc.  2(11:1-03.')  14  Fikid  2-14-13:  11:4.'')  iim| 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Toll-Free  Phone  Line 
Project  Committee 

agency:  Internal  Revenue  Service  (IR.S), 
Treasury. 

ACTION:  Notice  of  Minding. 


SUMMARY:  An  o])en  meeting  of  the 
Taxpayer  Advocacy  Panel  Toll-Fnn: 
Phone  Line  Proj(!ct  Committee  will  be 
conducted.  The  Taxpayer  Advocacy 
Panel  is  soliciting  ])ut)lic  comments, 
ideas  and  suggestions  on  inpiroving 
customer  .service  at  the  Internal  Revenue 
.Service. 

DATES:  The  meeting  will  he  held 
TiKLsday.  March  19,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Dominguez  at  1-888-912- 
1227  or  954-423-7978. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
heindiv  given  pursuant  to  .Section 
10(a)(2)  of  the  Federal  Advi.sory 
(iommitt(!e  Act.  5  II.S.C.  Ajip.  (15)88) 
that  an  open  meeting  of  the  Taxjiaver 
Advocacy  Panel  Toll-Free  Phone  Line 
Project  Committee  will  be  held  'Tuesday, 
March  19,  2013  at  11:00  a.m.  Ea.stern 
Time  via  teleconference.  'The  public  is 
invited  to  make  oral  comments  or 
submit  written  statements  for 
consideration.  Due  to  limited 
confer(!nce  lines,  notification  of  intent 
to  partieijiate  must  be  made  with 
Marianne  Domingmiz.  For  more 
information  plea.se  contact  Ms. 
Domingiuiz  at  1-888-912—1227  or  954- 
423-75)78,  or  write  TAi’  Office.  1000 
.South  Pine  Island  Road.  .Suite  340, 
Plantation,  FL  33324,  or  contact  ns  at 
the  Web  site:  http://\y\y\y.iiupr()V(;irs.org. 

The  agenda  will  include  various  IR.S 
issues. 

Dated:  l•'(!l)nlary  11.  2013. 

Oils  Simpson. 

Acting  Director.  'Taxpayer  Adyocacy  Panel. 

|FK  Doc.  20 1:1-035 12  Filed  2-14-13:  (1:45  am) 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Taxpayer 
Communications  Project  Committee 

agency:  Internal  Revenue  Service  (IR.S), 
'Trciasury. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  An  ojien  meeting  of  the 
Taxpayc!!’  Advocacy  Panel  'Taxjiayer 
Communications  Project  (iommittee  will 
he  conducted.  'The  'Taxjiaver  Advocacy 
Panel  is  soliciting  public  comments, 
ideas,  and  suggestions  on  imjiroving 
customer  service  at  the  Internal  Revenue 
.Service. 

DATES:  'The  meeting  will  be  held 
Thursday.  March  21.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Sinilev  or  Patti  Rohb  at  1-888- 
5)12-1227  or  414-231-2300. 
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SUPPLEMENTARY  INFORMATION:  Notice  is 
h(!rel)v  given  pursuant  to  Section 
l()(a)(2)  of  the  Federal  Advisory 
(Committee  Act,  5  U.S.C.  App.  (1088) 
that  an  open  meeting  of  tlie  Taxpayer 
Advocacv  Panel  Taxpayer 
(ioininunications  I’roject  (ionnnittee  will 
hi!  held  Thursday,  March  21. 2013  at 
2:00  p.in.  Fastern  Time  via 
teleconference.  The  public  is  invited  to 


make  oral  comments  or  submit  written 
.statements  for  consideration.  Due  to 
limited  conference  lines,  notification  of 
intent  to  jjarticipate  must  he  made  with 
Ms.  Fllen  Smiley  or  Ms.  Patti  Rohh.  l'’or 
more  information  please  contact  Ms. 
Smiley  or  Ms.  Rohh  at  1-888-012-1227 
or  414-231-2300.  or  write  TAP  Office. 
.Stop  lOOOMlb,  211  West  Wisconsin 
Avenue.  Milwaukee.  WI  .53203-2221,  or 


post  comments  to  the  Web  site:  httf):// 
wnw’.ini  ])rovei  rs .  nr;^ . 

The  agenda  will  include  various  IR.S 
issues. 

Diitiul;  Peliniarv  11.  2013. 

Otis  Sinipson. 

/\i.'/i/i”  Dimclor.  'I'axixivor  Advocacy  Panel. 
|I•'K  Doc.  201  :!-():{.■) Hi  I’ilod  2-H-i;{;  iiid.S  iiin| 
BILLING  CODE  4830-01-P 
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Bureau  of  Consumer  Financial  Protection 

12  CFR  Part  1026 

Loan  Originator  Compensation  Requirements  Under  the  Truth  in  Lending 
Act  (Regulation  Z);  Final  Rule 
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BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

12CFR  Part  1026 

[Docket  No.  CFPB-201 2-0037] 

RIN  3170-AA13 

Loan  Originator  Compensation 
Requirements  Under  the  Truth  in 
Lending  Act  (Regulation  Z) 

AGENCY:  Hureau  ol  (lonsiinier  Financial 
Frolcjction. 

ACTION:  Final  rule:  official 
interpretations. 

SUMMARY:  The  Hurean  of  ('.onsniner 
Financial  Protection  (Bureau)  is 
amending  Regulation  Z  to  implement 
amendments  to  the  Truth  in  Lending 
Act  (TILA)  made  hy  the  Dodd-Frank 
Wall  .Street  Reform  and  (Consumer 
Protection  Act  (Dodd-Frank  Act).  The 
final  ride  implements  reijuirements  and 
restrictions  imposed  hv  the  Dodd-Frank 
Act  concerning  loan  originator 
compensation:  ijiialifications  of.  and 
registration  or  licensing  of  loan 
originators;  compliance  ])rocednre.s  for 
de|)ository  institutions;  mandatory 
arhitration;  and  the  financing  of  single- 
premium  credit  insurance.  The  final 
rule  revises  or  jirovides  additional 
commentary  on  Regulation  Z's 
restrictions  on  loan  originator 
compensation,  including  a))|)lication  of 
the.se  re.strictions  to  inohihitions  on 
(Inal  compensation  and  compensation 
ha.sed  on  a  term  of  a  transaction  or  a 
proxy  for  a  term  of  a  tran.saction.  and  to 
recordkeeping  retinirements.  The  final 
rule  akso  establishes  tests  for  when  loan 
oi  iginators  can  he  compensated  through 
certain  profits-hased  com])ensation 
arrangements.  At  this  time,  the  Bureau 
is  not  prohihiting  payments  to  and 
receipt  of  payments  hy  loan  originators 
when  a  consumer  pavs  upfront  points  or 
fees  in  the  mortgage  transaction.  Instead 
the  Bureau  will  fir.st  stndv  how  points 
and  fees  function  in  the  market  and  the 
impact  of  this  and  other  mortgage- 
related  rulemakings  on  consumers' 
understanding  of  and  choices  with 
respect  to  points  and  fees.  This  final 
ride  is  designed  |)rimarily  to  protect 
consumers  hy  reducing  incentives  for 
loan  originators  to  steer  consumers  into 
loans  with  jiarticnlar  terms  and  hv 
ensuring  that  loan  originators  are 
adeipiatelv  (pialified. 

DATES:  The  amendments  to  ^  l()2().3(>(h) 
and  (i)  are  effective  on  )nne  1. 2013.  All 
other  provisions  of  the  ride  are  effective 
on  lannary  10.  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  (i.  Brown.  Nora  Rigby,  and 
Michael  (1.  .Silver,  (ionnsels;  Kri.sta  P. 


Ayonl).  and  R.  (iolgate  .Selden.  .Senior 
Oonn.sels;  (iharles  lionig.  Managing 
(ionnsel;  Office  of  Regulations,  at  (202) 
43.5-7700. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  the  Final  Rule 

I'he  mortgage  market  crisis  focn.sed 
attention  on  tlie  critical  role  that  loan 
officers  and  mortgage  brokers  play  in 
the  loan  origination  process.  Because 
consumers  generallv  take  out  onlv  a  few 
home  loans  over  the  conr.se  of  their 
lives,  they  often  rely  heavily  on  loan 
officers  and  brokers  to  guide  them.  But 
prior  to  the  crisis,  training  and 
ipialification  standards  for  loan 
originators  varied  widely,  and 
compensation  was  freijiiently  structured 
to  give  loan  originators  strong  incentives 
to  .steer  consumers  into  more  expensive 
loans.  (Iften.  consumers  paid  loan 
originators  an  njifront  fee  without 
realizing  that  the  creditors  in  the 
tran.sactions  akso  were  ])aving  the  loan 
originators  commissions  that  increased 
with  the  intere.st  rate  or  other  terms. 

The  Dodd-Frank  Wall  .Street  Reform 
and  (lonsnmer  Protection  Act  (Dodd- 
Frank  Act)  ex|)anded  on  previous  efforts 
hy  lawmakers  and  regulators  to 
strengthen  loan  originator  iinalification 
rei|nirements  and  regulate  indnstrv 
compensation  jiractices.  The  Bureau  of 
(ionsnmer  Financial  Protection  (Bureau) 
is  issuing  new  rides  to  implement  the 
Dodd-Frank  Act  requirements,  as  well 
as  to  revise  and  clarify  existing 
regulations  and  commentary  on  loan 
originator  conqiensation.  The  rides  also 
implement  Dodd-Frank  Act  ])rovisions 
that  prohibit  certain  arbitration 
agreements  and  the  financing  of  certain 
credit  insurance  in  connection  with  a 
mortgage  loan. 

The  final  ride  revises  Regulation  Z  to 
implement  amendments  to  the  Truth  in 
Lending  Act  (TILA).  It  contains  the 
following  key  elements: 

Prohibition  Against  Componsation 
liasod  on  a  Tonn  of  a  Transaction  or 
Proxy  for  a  Term  of  a  Transaction. 
Regulation  Z  already  prohibits  basing  a 
loan  originator’s  conqiensation  on  “any 
of  the  transaction’s  terms  or 
conditions.”  The  Dodd-Frank  Act 
codifies  this  ])rohil)ition.  The  final  ride 
implements  the  Dodd-Frank  Act  and 
clarifies  the  scope  of  the  rule  as  follows: 

•  The  final  ride  defines  “a  term  of  a 
transaction’’  as  “any  right  or  obligation 
of  the  ])arties  to  a  credit  transaction.” 
rhis  means,  for  exanqile.  that  a 
mortgage  broker  cannot  receive 
compensation  based  on  the  intere.st  rate 
of  a  loan  or  on  the  fact  that  the  loan 
officer  .steered  a  consumer  to  purchase 
re(|nired  title  insurance  from  an  affiliate 
of  the  broker,  since  the  consumer  is 


obligated  to  pay  interest  and  the 
riupiired  title  insurance  in  connection 
with  the  loan. 

•  To  |)revent  evasion,  the  final  ride 
|)rohihits  compensation  based  on  a 
“])roxy’’  for  a  term  of  a  transaction.  The 
ride  akso  fnriher  clarifies  the  definition 
of  a  proxy  to  focus  on  whether:  (1)  The 
factor  consistently  varies  with  a 
transaction  term  over  a  significant 
ninnher  of  transactions;  and  (2)  the  loan 
originator  has  the  ability,  directly  or 
indirectly,  to  add.  drop,  or  change  the 
factor  in  originating  the  transaction. 

•  To  prevent  evasion,  the  final  rule 
generally  prohibits  loan  originator 
conqiensation  from  being  reduced  to 
offset  the  cost  of  a  change  in  transaction 
terms  (often  called  a  “pricing 
conce.ssion").  However,  the  final  rule 
allows  loan  originators  to  reduce  their 
compensation  to  defray  certain 
unexpected  increases  in  estimated 
settlement  costs. 

•  To  ])revent  incentives  to  “np- 
charge”  consumers  on  their  loans,  the 
final  ride  generally  jirohihits  loan 
originator  conqiensation  based  iqion  the 
]ir(ifitaliility  of  a  transaction  or  a  pool  of 
transactions.  However,  subject  to  certain 
restrictions,  the  final  ride  permits 
certain  bonuses  and  retirement  and 
jirofit-sharing  jilans  to  he  based  on  the 
terms  of  multiiile  loan  originators’ 
transactions.  .Specifically,  the  funds  can 
he  used  for:  (1)  (iontrihntions  to  or 
benefits  under  certain  designated  tax- 
advantaged  retirement  plans,  such  as 
401  (k)  plans  and  certain  pension  ])lans: 
(2)  honnses  and  other  ty]ies  of  non- 
deferred  profits-liased  conqiensation  if 
the  individual  loan  originator  originated 
ten  or  fewer  mortgage  transactions 
during  the  [ireceding  12  months:  and  (3) 
bonuses  and  other  txqies  of  non-deferred 
jirofits-hased  conqiensation  that  does 
not  exceed  10  jiercent  of  the  individual 
loan  originator’s  total  conqiensation. 

Prohibition  Against  Dual 
Compensation.  Regulation  Z  already 
jirovides  that  where  a  loan  originator 
receives  conqiensation  directly  from  a 
consumer  in  connection  with  a 
mortgage  loan,  no  loan  originator  may 
receive  compensation  from  another 
person  in  connection  with  the  same 
tran.saction.  The  Dodd-Frank  Act 
codifies  this  ]irohihition.  which  was 
designed  to  address  consumer  confusion 
over  mortgage  broker  loyalties  where  the 
brokers  were  receiving  jiavments  both 
from  the  consumer  and  the  creditor.  The 
final  ride  implements  this  restriction 
hilt  provides  an  excejition  to  allow 
mortgage  brokers  to  ]iay  their  employees 
or  contractors  commissions,  although 
the  connni.ssions  cannot  he  based  on  the 
terms  of  the  loans  that  they  originate. 
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iVo  Prohibition  on  Cionsninor  Payment 
of  Upfront  lh)ints  and  Pees.  .Section 
1403  ol  the  Dodd-luank  Act  contains  a 
.section  that  wonld  generally  have 
])rohil)it(!d  consumers  from  ])aying 
ii])iront  ])oints  or  lees  on  tran.sactions  in 
which  the  loan  originator  comi)ensation 
is  paid  hy  a  pmson  other  than  tin; 
consumer  (eith(;r  to  the  creditor’s  own 
employee  or  to  a  mortgage  broker). 
However,  the  Dodd-Frank  Act  also 
authorizes  the  Bureau  to  waiva;  or  cnnite 
exem])tions  from  the  prohibition  on 
ui)fronl  points  and  fees  if  the  Bureau 
determines  that  doing  so  wonld  he  in 
the  inter(!st  of  consumers  and  in  the 
])iihlic  interest. 

I’he  Bureau  had  jiroposed  to  waive 
the  ban  so  that  creditors  could  charge 
upfront  ])oints  and  fees  in  connection 
with  a  mortgage  loan,  so  long  as  they 
made  available  to  consumers  an 
alternative  loan  that  did  not  include 
upfront  ])oints  and  fees.  'I'he  jn  oposal 
was  designed  to  facilitate  consumer 
shopping,  enhance  c:onsumer  decision¬ 
making.  and  preserve  consumer  choice 
and  access  to  credit.  The  Bnnxm  has 
decided  not  to  finalize  this  ])art  of  the 
pro|)o.sal  at  this  time.  how(;ver,  because 
of  concerns  that  it  wonld  have  la'cated 
consumer  coidnsion  and  other  negative 
outcomes.  I’lie  Bureau  has  d(K:id(;d 
instead  to  issue  a  comphite  ex(!m|)tion 
to  the  ])rohihition  on  u])front  i)oints  and 
fees  j)ursiiant  to  its  ex(!mplion  authority 
under  section  1403  and  other  authority 
while  it  scrutinizes  .several  cancial 
issues  relating  to  the  proposal's  d(!sign. 
o|)eration.  and  possible  effects  in  a 
mortgage  market  undergoing  regulatorv 
overhaid.  The  Bureau  is  ])lanning 
consumer  testing  and  other  research  to 
understand  how  new  Dodd-Frank  Act 
re(]nirements  affect  consumers' 
understanding  of  and  choices  with 
respect  to  points  and  fees,  so  that  the 
Bunxm  can  determine  whether  further 
regulation  is  appropriate  to  facilitate 
consumer  sho])])ing  and  (mhanced 
decision-making  while  ])rotecting  access 
to  credit. 

Loan  Originator  Qualifications  and 
Identifier  Peciidrements.  The  Dodd- 
Frank  Act  impos(!s  a  duty  on  individual 
loan  officers,  mortgage  brokers,  and 
creditors  to  he  “(lualiluid”  and.  when 
api)lical)le,  registered  or  licensed  to  tin; 
extent  retpiired  under  .State  and  Federal 
law.  The  final  rule  impo.ses  duties  on 
loan  originator  organizations  to  make 
sure  that  their  individual  loan 
originators  an;  licenstui  or  registered  as 
a])plicahle  under  the  Secuni  and  Imir 
I'inforcement  for  Mortgage  Licensing  Act 
of  2008  {.SAFE  Act)  and  other  applicable 
law.  For  loan  originator  employers 
whose  employees  are  not  recpiired  to  he 
licensed,  including  dej)ositorv 


institutions  and  bona  fide  nonprofits, 
the  rule  requires  them  to:  (1)  Ensure  that 
their  loan  originator  employees  m(!et 
character,  fitnciss,  and  criminal 
hackground  standards  similar  to  existing 
.SAFE  Act  licensing  standards;  and  (2) 
])rovid(!  training  to  their  loan  originator 
employees  that  is  appro])riate  and 
consistent  with  those  loan  originators’ 
origination  activities.  Tlu;  final  rule 
contains  sp(;t;ial  |)rovisions  with  respect 
to  criminal  hackground  checks  and  the 
circumstances  in  which  a  criminal 
conviction  is  dis(]ualiiving,  and  with 
respei;t  to  situations  in  which  a  credit 
check  on  a  loan  originator  is  nHiuired. 

The  final  rule  also  im|)lements  a 
Dodd-Frank  Act  requirement  that  loan 
originators  provided  their  unicjue 
identifiers  under  the  Nationwide 
Mortgage  Licensing  .System  and  Regi.strv 
(NML.SR)  on  loan  documents. 
Accortlingly,  mortgage  brokers, 
creditors,  and  individual  loan 
originators  that  are  i)rimarily 
responsible  for  a  particular  origination 
will  he  retjuinul  to  list  on  (mumerated 
loan  documents  their  NML.SR  uni(|ue 
identifiers  (NML.SR  IDs),  if  any.  along 
with  their  names. 

Prohibition  on  Mandatory  Arbitration 
Olan.ses  and  Single  Pnmdnin  Oredit 
Insurance.  Tlu;  final  rule  also  contains 
language;  implementing  two  oth(;r  Dodd- 
Frank  Act  ])rovisions  conc(;rning 
mortgage;  le)an  e)riginatie)ns.  The;  first 
preehihits  the;  ine.hisieHi  e)f  e;lim.se;s 
re;eiuiring  the;  e:e)nsume;r  te;  snhmit 
elis])ute;s  e:e)ne;e;rning  a  re;siele;ntial 
meertgage;  loan  eer  he)me;  e;epnty  line  e)f 
e:re;elit  to  hineling  arhitralie)n.  It  akso 
])re)hihits  the;  ap|)lie:atie)n  eer 
inte;rj)re;tatie)n  e)f  preevisieens  e)f  sue:h 
leeans  e)r  relate;el  agre;e;ments  .so  as  te)  bar 
a  e:e)nsume;r  freem  bringing  <i  e:laim  in 
e;ourt  in  e:onne;e;tie)n  with  any  alle;geel 
violation  of  Fe;ele;ral  law.  The  see;onel 
])re)visie)n  preehihits  the;  financing  e)f  any 
])re;miums  eer  fees  fe)r  eaeelit  insurane:e; 
(sue:h  as  e:re;elit  life  insurane:e)  in 
e:onne;e;tie)n  with  a  e:e)nsunu;r  e:re;elit 
tran.sae:tie)n  se;e;ure;el  hv  a  elwelling.  hut 
alleews  e:re;elit  insurane:e;  te)  he;  paiel  fe)r  e)n 
a  me)nthly  basis. 

Other  Proyisions.  The;  final  rede;  eilse) 
exteneis  e;xi.sting  i'e;e:e)i'elke;eping 
|•e;e^uiI'e;me;nts  e:e)ne:e;rning  le)im  e)riginate)r 
e:e)mpe;n.s;itie)n  se)  thiit  the;y  aj)])ly  te)  he)th 
e:i'e;elite)is  eenel  me)rtgage;  l)ie)ke;is  for  thre;e 
ve;ais.  The  rule;  alse)  e:larifie;s  the 
elefinitie)!!  e)f  “le)im  e)i’iginate)i'”  leer 
l)ui'j)e)se;s  e)f  the;  e:e)mj)e;nsiitie)n  anel 
eiualifie:atie)n  rules.  ine:lueling  e;xe:lusie)ns 
lor  e:e;i1ain  e;m])le)ye;e;s  e)f  mamilae:tui’eel 
he)me  i'e;taile;is,  seivie.eis,  seller 
finane:e;i's,  anel  I’eal  e;st;ite;  hieekers; 
miinageanent,  cle;rie:al,  anel 
administiative  staff;  anel  leean 
j)i  e)e:e;sse)is,  unele;i’writeis,  anel  e;le)se;i's. 


11.  Background 

A.  The  Mortgage  Market 

Ove;rvie;w  e)f  the;  Maiket  eenel  the; 

Me)i  tgage;  (irisis 

The;  meertgiige;  market  is  the;  single; 
l:u'ge;st  market  fe)r  e:e)nseime;r  fin;me;i!il 
pie)elue:ts  eenel  se;i’vie:e;s  in  the  IJniteel 
.Stiites,  with  appieexiniiitely  .SB.t)  trillieen 
in  meertgage;  le);ms  eeutsteeneling. '  During 
the;  last  ele;e:aele;,  the;  maiket  weait 
tlneeugh  an  nnj)re;e:e;eie;nte;el  e:ve:le;  e)f 
e;x))ansie)n  anel  e:e)nti'ae:tie)n  that  was 
fueleel  in  j)art  hy  the;  se;e:uritizatie)n  of 
me)i  tgage;s  anel  e:re;ation  of  ine:re;asingly 
se)phistie:ateel  ele;rivative;  pieeelucts.  .Se) 
many  e)ther  jiarts  of  the;  Ame;rie:an 
finane;ial  system  weie  elrawn  into 
moi’tgage-relateel  ae:tivitie;s  that,  when 
the;  he)using  market  e;e)llap.seel  in  2008,  it 
s])arkeel  the  most  se\’ere  ree:e;ssie)n  in  the; 
Unite;el  .State;s  sine.e;  the;  (he;at 
De;pre;.ssie)n.- 

'I  he;  e;xp;msie)n  in  this  market  is 
e:e)mme)nlv  attrihiiteel  to  beetle  ])ai'tie:ular 
e;e;e)ne)mie:  e:e)nelitie)ns  (ine:lneling  an  era 
e)f  le)w  interest  rates  anel  rising  housing 
])rice;s)  anel  tee  e:hange;s  within  the 
inelustrv.  lnte;ie;st  lates  eheepjieel 
signifie;antlv — hv  meeie;  than  20 
l)e;i'e:ent— fieem  2000  thieeugh  2003.  ‘ 

1  leeusing  prie:e;s  ine:i’e;ase;el  eh'amatie:ally — 
aheeut  152  pe;i'e:e;nt — hetweeen  1097  anel 
2000.'  Di'iven  hy  the;  ele;e:i'e;;i.se;  in  inte;ie;st 
iiite;s  anel  the;  ine:re;ase;  in  heensing  i)rie;e;s, 
the;  veehune;  eef  i'e;fin:me,ings  ine;ie;a.seel 
lapielly.  freem  aheeut  2.5  millieen  beans  in 
2000  to  meeie;  than  15  millieen  in  2003. '■ 

(Iieewth  in  the;  moitgage;  bean  marke;t 
was  pai'tieailarlv  pie)neeune:e;el  in  what 
aie  kneewn  as  "suh]eiime;’'  anel  "Alt-A” 
pioelue:ts.  .Suhprime;  pieeelueits  we;i’e;  solel 


'  Mul.  Rusim'vo  .Sy.s..  I•'l()\v  ol  Funds  Accounts  of 
tlu‘  I  'nilcd  Stnii-s.  M  Ii7  tl)l.l,.U)  (:i()12),  nvnilnlitc  ol 
hltpJ/wmv.fcdcrotrcscirc.gov/rcIcnscs/zl/Cnmml/ 
y.l.[)df[iis  t)l  till!  iMid  oil  lei;  third  (|umli;r  ot  2012). 

-  See  Tliomas  F.  .Sioieis.  tinmding  tiu’  (ncnl 
llcccssion.  Fill.  Insij^hts  (Foil.  Kosorvi;  Bmik  ol  Hall.) 
.May  i:i.  2012.  at  :e.  nvailohic  nl  txUp:// 
\v\\\v.dnllnslcd.oi‘i/nsscls/doctnncnls/t>nnkin"/fhin/ 
////e/2eej./ef//  (.staling  that  tin;  groat  looossioii  "was 
t)io  loiigo.st  and  doo|)(;.st  ocononiit:  contraction,  as 
in(;asnrod  hv  Iho  drop  in  real  C.Dl’.  since  the  (;ri;al 
Doprossion."). 

'Sec  U..S.  Dop'l  ot  Hons.  .S:  lirhan  Dow.  An 
.Xnnlvsis  o/  .l/oe/gngo  /fo/eniini  /n.i;.  21101-2003.  at  2 
(2004)  (".An  .Analysis  of  Mortgago  Kol'inancing. 
2001-2003 ■■)•  ovnitnhic  nl  \\  \\  \v.lnidns(n.or<i/ 

Fnldii  olions/i>dfiMoi1‘^o^tdlcfinoncc03.pill\ 
.Sonphala  (1ioinsisongph(;t  X  Anihonv  I’onninglon- 
eiross.  The  Fvolnlioit  of  Iho  Sidxin  iinc  A/oUgiigo 
Mnrkcl.  8K  F’od.  Kiis.  Bank  of  .St.  Louis  Kov.  ill.  41! 
(2001)).  nviiilnldc  nl  hllit://i'cs('nrch.sllonisfcd.or}’/ 
pnhticnlions/rcvicw  /nrliclc/oO  m. 

'  H.S.  Fin.  Crisis  Inquiry  Connn'n.  The  Finnncint 
(jisis  Iniinirv  Iti^porl:  Finnt  Itcpoii  of  Iho  .\nlionnl 
(Commission  on  I  hr  (Cnnsos  of  I  he  Finnncint  nnd 
Fconomic  Crisis  in  I  he  I  'idled  Slides  n)!)  (Official 
Cov'l  od.  201 1)  (“FCIC  Koporl").  nvnitnhle  id 
hllp://nn\v.<ipo.‘‘ov/fdsvs/pk}i/C}’()-FCIC/pdf/CP()- 
FClC.pdf. 

■An  Analysis  of  MorIgago  Kol'inancing.  2001- 
200;!.  all. 


11282 


Federal  Register  /  Vol.  78.  No.  32  / I’riday.  Fel)ruary  l.'i.  201 3 /Rules  and  Regulations 


jji  iniarily  to  borrowtas  with  poor  or  no 
criidit  history,  although  .some  borrowers 
wlio  would  have  ({ualiried  tor  “prinie" 
loans  were  sttienul  into  suhpriine  loans 
instead.'*  The  Alt-A  category  of  loans 
])(M'initted  borrowers  to  take  out 
mortgage;  loans  while  providing  little;  eer 
ne)  eleee.nmentatieen  eel  ineaeme;  eer  e)the;r 
evielenea;  eel  re;i)ayinenl  ability.  Heeaeuse 
the;.se;  leeans  inve)lve;el  aelelitieinal  risk. 
the;y  we;re;  typie:allv  ineere;  e;xpe;nsive;  tee 
hetrreewers  than  “prime"  me)rtgage;s. 
altlienigh  manv  eel  them  hael  ve;rv  le)w 
intre)elue:te)rv  inte;re;st  rate;s.  In  2()()3. 
sid)|)rime;  anel  Alt-A  eeriginalieen  volume 
was  ahneest  .S4()()  hillieen:  in  2000.  it  hael 
re;ae:he;el  .Si  trillion." 

.Se)  leeng  as  heensing  prie:e;s  were; 
e:e)ntimdng  tee  ine:re;ase;.  it  was  relatively 
e;asy  leer  heerreewers  te)  refinanea;  their 
existing  leeans  inte)  me)re;  alleerelahle 
|)re)elue.ts  to  aveeiel  inte;re;st  rate;  re;.se;ts  anel 
e)the;r  aeljnstments.  \Vhe;n  heensing  prie:e;s 
t)e;gan  te)  ete;e:line;  in  200.').  reiinaneang 
t)e;e;ame;  me)re;  eliffieailt  anel  etelinepieaiew 
rate;s  e)n  the;se;  suhpriine;  anel  Alt-A 
pre)elue:ts  ine:re;ase;et  elramatieailly.’'  Meere; 
anel  meere;  e:e)nsnme;rs.  e;spe;e;iallv  those; 
with  suhpriine;  anel  Alt-A  loans,  were; 
miahte;  e)r  unwilling  te)  make;  the;ir 
meertgage;  payme;nts.  An  e;arlv  sign  e)l  the; 
meertgage;  ea  isis  w;is  an  upswing  in  e;arlv 
pavment  ele;laidts — ge;ne;rallv  eletineel  as 
he)rre)we;rs  being  00  eer  meere;  elavs 
ele;linepie;nt  within  the;  iirsl  ye;ar.  Prieer  te) 
200().  1.1  pe;re:e;nt  e)r  me)rlgage;s  we)nlei 
e;net  up  (iO  e)r  me)re;  elays  eie;linepie;nt 
within  the;  first  ve;ar."  Taking  a  meere; 
e;xpansive;  ele;finitie)n  e)f  e;arly  payment 
elel'anlt  te)  inelnele;  00  elavs  elelineiuent 
within  the;  first  Iwei  ye;ars.  this  figure 
was  elouhle;  the;  histeerie;  average;  eluring 
2000.  2007.  anel  2008."'  In  2000.  2007. 
anel  2008.  2.3  pe;re;e;nt.  2.1  ])e;re;e;nt.  anel 
2.3  ])e;re:ent  of  me)rtgage;s  e;nele;el  uj)  (iO  or 
me)re  elays  elelinejuent  within  the;  first 
two  ye;ars.  re;sj)ee:tive;lv.  In  aclelition.  as 
the  e;e;e)ne)my  we)r.se;neet.  the  rates  e)f 
.serious  ele;lineiuene;y  (00  eer  meere;  elays 
past  elue;  or  in  fe)re;e:losure)  leer  the 


'•For  oxitmple!.  llu;  FtsiltH'al  K(!sitv(!  Board  on  |uU 
2(1.  2(11 1.  issuod  a  consent  cease  and  d(;sisl  order 
and  assesstsi  an  .SH.a  million  civil  inonev  jumaltv 
aaainst  Widls  l•■ar”o  )s  (iotnpany  ol  .San  I'rancisco. 
a  ii!j;islered  liank  lioldin"  coinpane .  and  Widls 
Far”o  Financial.  Inc..  t)l  Diis  Moiints.  The  order 
addresses  all(!;’alions  that  Wells  Faif^o  F'inani:ial 
einplovei-s  stisned  potmilial  priini!  horrowi^rs  into 
more  costiv  snhprime  loans  and  si^paratelv  lalsilliMl 
income  intormation  in  inoii<>a<;e  applications.  In 
addition  to  the  cix  il  money  penalty,  the  order 
nHpnr(!S  that  Wells  F'ar”o  compensate  atl(!cted 
lM)rro\vi!rs.  Sec  bHi)./ /ww  w.U'dmilivsvn  r 
nr\\srvrnls/i>rcss/cnlimvnH‘nt/2(II  If)72l)<i.hliii. 

’'Inside  Mori".  1411..  Orif^iiuilians  l)V 

Pioiliicl.  in  1  Till!  201 1  Morijtaae  Market  .Statistical 
Annual  2(1  (2011). 

*‘I•■{;K;  Report  at  21.')-217. 

''(;ond.of;ic‘s  TrneS(andin"s  .Servicint;  (rellects 
lirsl-liim  morl"a"e  loans)  (data  servica;  accessible 
onlv  lhron"h  paid  suh.scription). 

Id. 


snhprime  imd  Alt-A  products  hi;g<m  o 
st(;ep  incntiise  from  iippr()ximat(;ly  10 
pttrcenl  in  200().  to  20  |)(;rc(;nt  in  2007. 
to  mon;  than  40  p(;rc(;nl  in  2010. ' ' 

The  impact  of  this  level  of 
delimiu(;nci(;s  was  .seven;  on  creditors 
who  held  loans  on  th(;ir  hooks  and  on 
privati;  inv(;st()rs  who  pnr(:ha.s(;(l  loans 
(lir(;ctly  or  through  s(;cnriti/.(;d  v(;hich;s. 
Prior  to  and  during  tin;  housing  bubble, 
the  evolution  of  the  s(;cnriti/ation  of 
m()rlgag(;s  attracted  incr(;asing 
involvem(;nt  from  financial  institutions 
that  were  not  dir(;ctlv  involved  in  the 
(;xten.sion  of  cr(;(lit  to  con.snm(;rs  and 
from  inv(;stors  worldwide. 

.St;cnritization  of  m()rtgagi;s  allows 
originating  creilitors  to  .sell  off  th(;ir 
loans  (and  r(;inv(;st  the  funds  earned  in 
making  new  ones)  to  inv(;st()rs  who 
want  tin  income  stream  over  lime. 
.Securitization  had  h(;en  pioneered  hv 
what  an;  now  call(;(l  government- 
sponsored  enterprisi;s  ((kShs).  including 
the  F(;(lt;ral  National  Mortgagt; 
Association  (Fannie  Mae)  and  tin; 
l''(;deral  Home  Loan  Mortgage 
(;()r])()rati()n  (Freddii;  Mac).  But  hv  the 
earlv  2()()()s.  large  nmnhers  of  private 
financial  in.stitutions  weix;  (l(;(;plv 
inv()lv(;(l  in  cri;ating  incr(;;isinglv 
compl(;x  m()rtgagt;-relal(;(l  investment 
V(;hi(:les  through  .s(;cnriti(;.s  and 
(l(;rivative  |)r()dncts.  Tin;  private 
si;(:nritizati()n-hacke(l  suh])riini;  and  Alt- 
A  mortgagt;  market  ground  to  a  halt  in 
2007  in  the  face  of  the  rising 
(l(;lin(|U(;n(;i(;.s  on  snhpriim;  and  Alt-A 
])ro(hicts.'- 

.Six  y(;ars  lal(;r.  the  United  .Stat(;.s 
(:ontinu(;s  to  grapple  with  the  fallout. 

The  fall  in  housing  prict;s  is  estimat(;d 
to  have  r(;sidl(;(l  in  about  S7  trillion  in 
hou.sehold  wealth  lo.sses. '  *  In  addition. 
distn;ssed  homeownership  and 
for(;closur(;  rates  remain  at 
imprecedenl(;d  levels. 

Response  and  Ciox'ernment  Programs 

In  light  of  thi;.se  conditions,  the 
Federal  (jovernment  h(;gan  ])r()vi(ling 
.sup|)ort  to  the  mortgage  markets  in  2008 
and  continues  to  do  so  at  t;xtraordinary 
l(;vels  today.  The  Housing  and 
Economic  R(;covery  Act  of  2008  (HERA), 
which  became  efi(;(:tive  on  October  1. 


"Id.  at  217. 

>-ld.  at  124. 

'  ’  I’hc  I  '..S'.  Market:  Current  Conditions 

and  Policy  Considendions.  2  (laal.  Reserve  lid.. 
While!  I’a|)er.  2012).  available  at  bllj):// 
\vn\v.lederidreserye.}>ov/i)nbliralions/olber-rei)orts/ 
liles/honsini’-\ybile-})aper-2ttl2l>l()4.j)dl. 

'■*  l.(!iid(!i'  I’rdcessin"  .Servs..  I’dwerl’oinl 
l’r(rsi!i)lati(m.  /./'.S'  .\/dr/"«"e  Monitor:  l')(‘ci‘inber 
2111 2  .Morteaoe  Perbirinanci:  ()bs('irations.  Data  as 
ol  S'oyeniber  2012  .Month  Pnd.  2.  1 1  (l)(!C(!ml)er 
2012).  a\  (dlahle  at  bttp://\v\v\v.li)svcs.cotn/ 
LPSCorporatelnlorni(dion/ConnniinicationCenter/ 
Datid{eportsiPaees/Mortp,ap,e-Monitor.aspx. 


2008.  providttd  both  n(;w  .safeguards  and 
increasttd  regidiition  for  Fannit;  Mae  and 
iM'ttddie  Mcic.  as  w(;ll  as  |)rovisi()n.s  to 
assist  troiihhtd  borrowers  and  the; 
hard(;st  hit  communities.  Fannie  Mae 
and  Freddie  Mac.  which  sup|)ort(;d  tin; 
mainslrttam  mortgage  markttt. 
(;xperi(;nce(l  littavy  los.ses  and  wttrt; 
|)lace(l  in  conservatorshi])  hv  tin; 
lutderal  governnutnt  in  2008  to  suiijiorl 
the  collapsing  mortgage  market.''* 
B(;cause  private  investors  havi; 
withdrawn  from  the  mortgage 
s(;ciirilization  markitt  and  there  an;  no 
oth(;r  effective  secondary  market 
nu;chani.sni.s  in  place,  the  (kSEs’ 
continued  o])eration.s  h(;lp  ensure  that 
the  s(;con(lary  mortgage  mark(;t 
continues  to  function  and  to  assist 
consumers  in  obtaining  new  mortgages 
or  refinancing  existing  mortgag(;s.  The 
Trouhled  Asst;!  Relief  Program  (TARP). 
(;r(;ate(l  to  impl(;ment  programs  to 
stabilize  tin;  financial  system  during  the 
financial  crisis,  was  authorized  through 
the  Emergency  Economic  .Stabilization 
Act  of  2008  (EE.SA).  as  amended  by  the 
Anu;rican  Recov(;ry  and  Reinv(;.stm(;nt 
Act  of  2()()t).  and  includes  ])rograms  to 
h(;lp  struggling  hom(;owners  avoid 
f()r(;cl().snr(;.  "*  .Since  2008.  sev(;ral  oth(;r 


'''11I;R.\.  which  cii!iiti!(l  tlu;  I'cchind  llousiii" 
l•'illil^l:(■  .\"(!ncv  (F11F,\).  "ranl(!(l  lln!  Oinicldf  dl 
I'lll'.X  (liscrclidiiiiiA-  iiiilhdi  ilv  to  ap|)diiit  F'lil'A 
cdiisciA  alor  or  iiiciiivi-r  dt  llu!  Fiitci'iirisiis  "Idr  the 
piirposi!  dl  |■(!d^"alliziIl”.  n!hahililaliii”.  or  windiii" 
up  till!  allairs  ol  a  r(!"ulat(!(l  until v.  "  I  huisiii^  and 
I'iiaiitdUiic  RucdViiry  .Act  ol  2()()K.  sc!c:lidn  12()7(a)(2). 
am(!iidiii"  thu  F'(!dc!ral  lldusiii"  lintuiprisu.s 
Financial  .Salutv  and  .Smindiiuss  Act  ol  1!)!)2.  12 
U..S.(;.  4()1 7(a)(2).  On  .S(!pl(!inl)ur  (i.  2(I()H.  I  'l  IF'.X 
t!xui'cisud  that  anlhdiily.  |)lacin<;  Fannii!  Man  and 
F'i'uddiu  Mac  into  cdns(!i  vatdiships.  Thu  twd  (i.SFis 
have  sintx!  i'(!cuivud  nidiu  thiin  .SlttO  hillion  in 
support  iVdin  thu  D(!parlniun(  olThu  Truasnrv. 
rhrdn"h  thu  .sucond  (]nartur  of  201 2.  F'anniu  Mac! 
has  drawn  .SI  Ki.l  hillion  and  FrcMldic!  Mac  has 
drawn  S71.2  hillion.  lor  an  af"4r(!f’ali!  draw  ol  .S1K7..'> 
hillion  iron)  thu  Uccpartinunt  olThc!  Tn!asnry.  F'(!d. 
Hons.  Fin.  .\"c!ncv.  Conservator's  deport  on  the 
Pnterprises'  Financud  Perforinance.  at  17  (Scxiond 
Qiiarlc!!'  2012).  avtniable  at  bttp://\v\v\v.lbUi.p,ov/ 
ivebliles/24.^4!)/Consenatorslleport2Q2l)I2.pdl. 

"•Thu  .Making  I Idinu  Allordahlc!  I'rograin  (MIIA) 
is  thu  nmhrc!lla  program  lor  Tn!asnrv's  honnunviic!!' 
assistance!  and  ldr(!cldsnn!  mitigation  (!Horls.  Thu 
main  MH.\  t:omj)on(!nls  arc!  thu  Home!  Allordahlc! 
ModiUcalion  I’rogram  (ll.AMI’).  a  Tresisnry  program 
that  nsc!s  T.\R1’  Inncls  to  prov  ide!  incunlivc!s  lor 
mortgage!  sc!rvicc!rs  to  inodil  v  c!ligihlc!  rirsl-lic!n 
moiigagc!s.  and  two  initiictive!S  at  Ihc!  O.Slis  that  nsc! 
non-T.ARl’  Inncls.  Inc:unlivc!  pavmccnis  lor 
moclilic:alions  to  loans  ownccci  or  gnaraniccccci  hv  (hc! 
(i.SFis  arc!  paid  hv  thc!  (i.SFs.  not  T.ARI’.  Trccasm  v 
o\  c!r  time!  c!xp:niclc!d  .Ml  l.A  to  incdndc!  snh-programs 
dc!signc!cl  to  c)vc!rc:omc!  ol)slac:lc!S  to  snslainahlc! 
H.AMl’  moclilic:alions.  TrcNisury  also  alloc:alc!el  TARI’ 
hinds  to  support  two  additional  housing  support 
c!llorls:  an  l•'ll.A  rulinancang  program  and  T.ARI’ 
hmcling  lor  10  stale!  henising  linane:c!  agc!nc;ic!s. 
e:allc!el  Ihc!  1  lousing  F'inaneic! /Agemeiv  llarelc!sl  Hit 
I'nnel.  In  thu  Iirsl  hall  cil  2012.  Trexisnry  e!Xle!nclc!cl 
the!  applie:atiein  purioil  lor  I  I.AMI’  hv  a  vetar  to 
l)c!c:c!mhe!r  21 . 2012.  anel  e>pc!ne!el  1  I.AMI’  tei  nem- 
ownc!r-eie;e:npie!el  re!nlal  |)re)pc!rlie!s  anel  tei  e:onsnmc!rs 
with  a  wielc!!'  range!  orelc!ht-to-inc:omc!  ratios  nnelc!r 
■•llAMI’Tie!r2.'' 
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lunUnal  oovtaninont  ottorts  havo 
oiidoavored  to  koop  llu;  country’s 
housing  liuauco  systcaii  functioning, 
including  tlu;  Treasury  Dci)artni(Mit  s 
and  the  Federal  Reserve  System's 
inortgagi!-l)ac:ked  scaairitiiis  (MBS) 
])urchase  programs  to  hel|)  keeg)  interest 
rates  low  and  the  federal  Housing 
Administration's  (I'HA  s)  imaoiised 
market  pr(!senci!.  As  a  result,  moitgage 
c.redit  has  remained  availahle.  albeit 
with  more  r(5strictive  undeiwiiting 
terms  that  limit  or  preclude  some 
consumers’  access  to  credit.  These  same 
government  agencies  together  with  the 
CISEs  and  other  market  participants 
have  also  undertaken  a  series  of  efforts 
to  hell)  families  avoid  foreclosure 
through  loan-modification  programs. 
loan-refinanc:e  programs  and  loreclosure 
alternatives.'^ 


Size  and  Volume  of  the  Current 
Mortgage  Origination  Market 

Even  with  the  e(X)nomic  downturn  j, 

and  tightening  of  credit  standards,  p 

approximately  SI. 28  trillion  in  mortgage  ( 
loans  were  originated  in  201 1."*  hi  tl 

exchange  tor  an  extension  ot  moitg<igc  ]y 
credit,  consumers  promise  to  make  1, 

regular  mortgage  payments  and  provide 
their  home  or  real  i)roperty  as  collateral.  ^ 
The  overwhelming  majority  ol  1 

homehuyers  continue  to  use  moitgage 
loans  to  finance  at  least  some  of  the 
purcha.se  price  of  their  iiroperty.  In 
2011, 02  jMM'cont  c)i  all  homo  i)ur(:hasos 
were  financed  with  a  mortgage  credit 
transaction.'" 

Consumers  may  obtain  moitgage 
credit  to  purchase  a  home,  to  relinaiu.e 
an  existing  mortgage,  to  access  home 
ecpiity.  or  to  finance  home 
improvement.  Purcha.se  loans  and 
refinancings  together  produced  8.8 
million  new  first-lien  mortgage  loan 
originations  in  2011.-"  The  iiroportion 
of  loans  that  are  for  purchases  a.s 
opposed  to  refinances  varies  with  the 
interest  rate  environment  and  other 
market  factors.  In  2011. 85  percent  ot 
the  market  was  refinance  transactions 

i7Tlu‘  Homi!  AHortlalild  Kctiniinci!  I’logriiiii 
(HAR1>)  is  (losi-ncsl  U)  lu;l))  cli<iil)lo  lioinoou  mns 
lli.nr  ,n(.ilsaKi>.  1  l-MO’  <lasign.sl  t..r 
Ihosi!  hoimiownors  wlu)  an;  curnail  itn  llioir 
morloaK(!  paymanls  l)iit  liav(!  Ihmmi  unaflc;  U) 
Iraililimial  rclinancins  Imciiiisi!  tlu;  valui!  ol  Ukmi 
liomos  has  chuliiuul,  I'or  a  iiiortsaRo  lo 
,„nsidiM(ul  for  a  1 1AKI>  nlinanci^.  il  must  ho  owno.l 
„r  auaranto(!(l  l)y  llu^  CSHs.  HAR1>  onds  on 

l)(!(;oml)or  ;il.  20i:i. 

"•Moodv's  Analvlic:s.  Crodil  /•orct  os(  2012  (2012) 
(••(•.rodil  RorooasI  2012").  (ivoilnhic  <il  hlli>:// 

ix  i\iv.r(:(>iii)iny.<:oni/ili-l<iiill.(isi>  (rolloots  lirst-luni 

morlgaao  loans)  (data  sorvioo  ao(:ossil)lo  onlv 
llu'onjil)  |)aid  s\d)S(:ri|)tion). 

Ol  insido  Mori".  I'in..  \v\v  Homes  Sold  hy 
Fimmcinii.  in  1  llio  2012  Mortoaao  Markot 
Slatistioal  Annual  12  (2012). 

is’Orodil  lM)roc:ast  2012. 


and  85  iiercent  was  purchase  loans,  by 
volume.-'  Historically  the  distribution 
has  been  more  even,  in  2000,  retinaiK.es 
accounted  for  44  iiercent  of  the  market 
while  i)urc.hase  loans  comprised  58 
Iiercent;  in  2005.  the  two  iirodiicts  were 
sjilit  evenly. -- 

With  a  home  ecpiity  transaction,  a 
homeowner  uses  his  or  her  eipiity  as 
collateral  to  secure  consumer  credit. 

The  t;redit  jiroceeds  can  he  used,  lor 
example,  to  (lay  lor  home 
inijn-ovements.  1  lonie  eipiity  credit 
transactions  and  home  equity  lines  of 
credit  resulted  in  an  additional  1.8 
million  mortgage  loan  originations  in 

2011.-  *  ,  .  .  . 

(ISE-eligihle  loans,  together  with  the 
other  federally  insured  or  guaranteed 
loans,  cover  the  majority  of  the  current 
mortgage  market.  Since  enteiing 
conservatorshi])  in  Sejitemher  2008.  the 
(kSEs  have  bought  or  guaranteed  roughly 
three  of  every  four  mortgages  originated 
in  the  country.  Mortgages  guaranteed  by 
FHA  make  iq)  most  of  the  rest.--* 

'  Outside  of  the  securitization  available 
through  the  Covernment  National 
Mortgage  Association  (Chnnie  Mae)  lor 
loans  primarilv  hacked  hy  MIA.  there 
are  very  few  alternatives  in  jilace  today 
to  assume  the  secondary  market 
functions  served  hy  the  (iSEs.-  ’ 


Oontinued  Fragility  ot  the  Moitgtige 
Market 


'I'he  current  mortgage  market  is 
esiieciallv  fragile  as  a  result  of  the  recent 
mortgage  crisis.  Tight  credit  remains  an 
imiiortant  factor  in  the  contraction  in 
mortgage  lending  seen  over  the  past  tew 
years.  Mortgage  loan  terms  and  credit 
standards  have  tightened  most  tor 
consumers  with  lower  credit  scores  and 
with  less  money  availahle  for  a  d()wn 
pavment.  According  to  CoreLogic’s 
TrueStandings  Serviiang.  a  jirojirietary 
data  service  that  covers  about  two-thirds 
of  the  mortgage  market,  average 
underwriting  standards  have  tightened 

7  1  Insidi!  Moris.  Mn..  Slorl;Aiige  ()ri;^i  mil  ions  hy 
Prodncl.  in  1  Tlu;  2012  Nioiif^asd  Market  .Slalislic:al 
.Annual  17  (2012). 

-- Id.  Tlinsd  pnrcimtaHdS  am  basud  nn  Ilia  dollai 

ainnnnl  of  Ilia  loans. 

7:i(;mdit  I'omcasl  2012  (ndlaals  oiian-and  and 
closad-and  homa  acpdly  loans). 

7il'(!d.  Hons.  I'in.  Aaanay.  A  Slroloiiic  Finn  lor 
l-nlmvriso  Consvi  valorships:  The  \vst  " 

Sloir  Hull  A'aads  on  Ending.  al  14  (20 1  -)  (  H 1  '  A 
Rai.orl").  nvnikihh  ol  ),((;;;//n  n  n'.//i(n.«(n  /i> 

2:i:i4-I/Slnilo;4i(:Fl(mConsoivnloisliii)sl-l.\Al..iidl. 

)  :'.r.i.  lll.  A  Raiiorl  al  H-O.  .Saaondary  markal 

issnanaa  minains  haavily  mliani  n|)on  Ilia  axpliaillv 
..ovarninanl  ouaiantaad  saanrilias  ol  I'annia  Maa. 
Kmddia  Mac.  and  (iinnia  Maa.  Tliroiif-li  ilia  InsI 
lliraa  (piarlars  of  2012.  ai)|iioxiniataly  .SI  . 2  tnllnin 
of  Ilia  Sl.:i;i  liillion  in  niorlj>a}>a  originalions  na\a 
liaan  saiairili/.ad.  lass  than  SIO  liillion  ol  llm  S1.2 
liillion  warn  non  af-aiicv  inoilsaaa  liackad 
saa.nritias.  liisida  Moi|n.  Fin.  (Nov.  2.  2012)  al  4. 


considerahlv  since  2007.  Through  the 
first  nine  months  of  2012.  for  consumers 
that  have  received  closed-end  tirst-lieii 
mortgages,  the  weighted  average  FICO^'’ 
.score  was  750,  the  loan-to-vahie  (LTV) 
ratio  was  78  percent,  and  the  deht-to- 
income  (DTI)  ratio  was  84.5  percent.'*^ 
hi  comparison,  in  the  peak  ol  the 
housing  hiihhle  in  2007.  the  weighted 
average  MCX)  score  wa.s  708,  the  LI  V 
was  80  percent,  and  the  DTI  wa.s  80.8 
percent.-'* 

In  this  tight  credit  environment,  the 
data  suggest  that  creditors  are  not 
willing  to  take  significant  ri.sks.  In  terms 
of  the  di.strihution  of  origination 
characteristics,  for  00  percent  of  all  the 
Fannie  Mae  and  Fredilie  Mat.  moitgage 
loans  tiriginated  in  2011 ,  consumers  had 
a  FlCCl  score  over  700  and  a  DTI  less 
than  44  percent.-"  According  to  the 
Federal  Reserve’s  Senior  Loan  Officer 
Opinion  Survey  on  Bank  Lending 
Practices,  in  Ai'nil.  2012  nearly  80 
percent  of  creditors  rejiorted  that  they 
would  he  much  less  likely,  relative  to 
2008,  to  originate  a  conlorming  home- 
purchase  mortgage  *"  to  a  i;onsumer 
with  a  10  Iiercent  down  payment  ami  a 
credit  score  of  (i20— a  traditional  marker 
for  those  consumers  with  weaker  creilit 
histories.  *'  The  Federal  Reserve  Board 
calculates  that  the  share  ol  moitgage 
borrowers  with  c.redit  scores  below  820 
has  fallen  from  about  17  percent  ol 
,1  consumers  al  the  end  ol  2008  lo  about 
,  5  jiercent  more  recently.  *-  (aedilors  also 

appear  to  have  pulled  liack  on  olleiing 
V  these  consumers  loans  insured  by  the 
FHA.  which  provides  mortgage 
insurance  on  loans  made  hy  MfA- 
d  approved  creditors  throughout  the 

United  Slates  and  its  territories  ami  is 


71'  FK'.O  is  il  tvpn  of  cmdit  score  Ihiil  niiikes  np  ii 
snhslinilial  portion  of  the  credit  reiiorl  tlnil  lenders 
use  lo  iissess  iin  applicmifs  credit  risk  and  wlielliei 
to  extend  a  loan. 

77  CoreLofiic.  Trne.Slaiidiiios  Serviciiis  Oatahase. 
ovoilnhie  nr/i(//>.//n  n  n  .(ines(niK///i;i.s.coni  (dala 
reflects  tirst-lieii  iiiortf>a<’e  loiiiis)  (datii  service 
;ic(  essihle  onlv  llironi-li  ))ind  sniiscriplion). 

.According  lo  C.orel.ogic  s  I  rneSlandings  .Servicing. 
FICO  reports  that  in  2011.  aiiiiroxnnalely  .IH  iiercenl 
of  consnniers  receiving  first  lien  mortgage  credil 
hiid  a  1' ICO  score  of  750  or  greater. 

7»  Id. 

A  rDiiionnint*  is  on*^  thiit  is  (1i<;il>H’ 

lor  pnrchiise  or  credil  gniirantee  hv  Fiinnie  Mae  or 
Freddie  Mile. 

o  Fed.  Reserve  lid..  Senior  Ijiiiii  Ollieer  ( >imiion 
Smrevoii  Honk  hmding  Fraelires.  avoilahle  ill 

Iilli)://\\nu.leder(ilresene.i>ov/hoiirddoes/ 

SnI,oimSm\ev/defmdl.hlm. 

>7  Fedei-iil  Reserve  Hoard  staff  ciilcnliilions  liiised 
on  Hie  Federal  Reserve  Hiiiik  of  New  York 
Cons.inier  Credil  I’anel.  The  lOlli  percenl.le  ol 
credil  scores  on  mortgage  originations  rose  Ironi  .iB.i 
in  2000  lo  0:i5  ill  the  end  of  2011. 
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especially  structured  to  help  promote 
aiTordahility.  * ' 

riie  Bureau  is  acutelv  aware  ol  the 
high  levels  ol  aiixicUv  in  the  mortgage 
market  todav.  These  concerns  include 
the  continued  slow  ])ace  ol  r(;coverv.  the 
conllnence  of  mnltiph!  major  nignlatorv 
and  capital  initiatives,  and  the 
compliance  burdens  of  the  various 
Dodd-Frank  Act  rulemakings  (including 
uncertainty  on  what  constitutes  a 
(inalitled  residential  mortgage  (QRM), 
which  relates  to  the  Dodd-Frank  Act’s 
credit  risk  nitention  r(Hpiir(!ments  and 
mortgage  securitizations).  The  Bnrean 
a(  knowledges  that  it  will  likely  take 
.some  time  for  the  mortgage  market  to 
stabilize  and  that  cnulitors  will  ne(!d  to 
adjust  their  operations  to  account  for 
several  major  regulatory  and  capital 
regime  changes. 

The  Mortgage  Origination  Process  and 
Origination  (diannels 

As  discnssiMl  above,  the  mortgage 
market  crisis  focused  attention  on  the 
critical  role  that  loan  officers  and 
mortgage  brokers  play  in  guiding 
consumers  through  the  loan  origination 
])roc(;ss.  Oonsnmers  must  go  through  a 
mortgage  origination  procci.ss  to  obtain  a 
mortgage;  loan.  'I’here  an;  manv  actors 
involved  in  a  mortgage!  e)riginatie)n.  In 
iielelitiem  te)  the  e:reelite)r  ami  the 
e:e)nsnmer,  a  transae:tie)n  mav  inveelve  ;i 
leean  e)ffie;e!r  eiinpheyeul  by  a  e:re!elite)r.  a 
meirtgiige  hreeker.  settleiinent  age!nt. 
appraise!!'.  mnlti])le!  insnranex!  pre)vieie!rs. 
le)e:al  geevea  nment  edea  ks  anel  tax  e)fiie;e!S. 
anel  eetheas.  Pnrediase  mejiiey  le)ans 
inveelve  aelelitieenal  jearties  sne  h  as 
.sellers  anel  reail  estate  age!nts.  Thee.se 
thirel  partie!s  typie:ally  ediarge  feaes  e)r 
e'.e)nmiissie)ns  for  the  se!rvie;es  they 
preeviele!  whie :h  may  be  ])aiel  elireuitly  by 
the  e;e)nsnme!r  e)r  ire)m  leean  ])re)e;e!e!ejs.  eir 
inelire!e;tly  threengh  a  ea'eelite)]'  e)r  broke!!'. 

Application.  Te)  eebtiein  a  enortgage 
leean,  eaensnmea  s  emest  first  a])])ly 
threengh  a  leeae!  eeriginateer.  There  are 
threu!  eliffeerent  “ediaeinels"  fe)!'  meertgage 
le)an  e)riginatie)n  in  the  eairrent  markeet: 

•  lictdil:  'I'lie  e;e)nsi!!i!e!r  eleaels  with  <! 
le)an  e)ffie;e!!'  that  weerks  elire!e:tlv  fe)r  the 
eneertgage  eaeeiiteer.  snedi  as  a  hank,  eaealit 
i!!iie)!i.  e)!'  speuaalizeel  eneertgage!  finane;e! 
e:e)!npany.  The  e;!'e!elite)!'  typie;ally 
e)pe!!'ate!s  a  netweerk  e)f  hraeiedies,  beet  enav 
al.se)  e;e)!mmmie:;!te!  with  e;e)!isnme!!'s 
thre)ngh  enail  aeiel  the  ieiteaeie!!.  The 
eaitire  e)!'iginatie)!i  t!'a!i.sae;tie)!i  is 
e;e)!ulne:te!el  withiei  the  e:e)!'pe)rate! 
.st!'ne;tn!'e!  e)f  the  e:!'e!elite)!'.  aeiel  the  le)an  is 
e:le).se!el  using  fnnels  snpplieai  bv  the 


"  Fll.\  iii.sunis  on  sin^li?  liiinilv  and 

iiiiillilainily  lioinns  including  inanidacInnMl  lioinns 
amt  lio.spilals.  It  isllu;  largnst  insnrer  of  inorigagns 
in  llu!  world,  in.suring  over  :!4  million  |)ro|)(!rli(!S 
since  its  inception  in  ni:i4. 


c.reelite)!'.  Detpetnelitig  etti  the;  type;  e)f 
eaetelite)!'.  the!  c.retelite)!'  itiay  hetlel  the!  letan 
in  its  pe)!'tfe)lie)  etr  sell  the  le)an  te) 
inve!ste)!'s  e)n  the  .se!e:e)!ieli!!'y  tmirked,  <is 
eliseai.sseel  fnrthe!!'  l)e!le)w. 

•  Wholesale:  The!  e:e)nsnme!!'  eleails 
with  at!  inele!pe!nele!!it  ttieertgeige!  hre)ke!r. 
whiedi  tnay  he;  eiti  inelivielnal  e)r  a 
!!ie)!'tgage!  breekeaage!  firtn.  The!  breeker 
tnav  .se!e!k  eeffers  ire)!!)  tnativ  eliffe!!'e!nt 
e:!'e!eiite)r.s.  ;mel  the!n  ae:ts  as  ;i  liai.se)!! 
betwe!!!!)  the!  eaensntner  and  whiediewe!!' 
e:!'e!elite)r  nltittiately  e:le)se!s  the;  leeati.  At 
e:le)sing.  the  leean  is  eaensennmateul  by 
using  the  creeliteer's  Itiiuls.  anel  the; 
meertgage  neete  is  written  in  the  e:re!elite)r'.s 
natne.  Again,  the  e:!'e!elite)!'  niay  heelel 
the  le)a!!  in  its  pe)!'tfe)lie)  e)r  sell  the  leeati 
e)n  the  seuxenelarv  tnarket. 

•  (Correspondent:  The  exensnmer  eleals 
with  a  le)an  offiex!!'  that  works  elireedly 
lor  a  ■‘e:e)!'re!S|)e)nele!nt  leetteler”  that  ele)e!s 
ne)t  eleutl  elireudly  with  the  seuxenelary 
tnarked.  At  e;le)sing.  the  e:e)!'!'e!spe)nele!nt 
leMieler  e:le),se!s  the  leeaeis  nsieig  its  e)wn 
fimels,  hut  the!n  inmieuliatelv  sells  the; 
le)an  te)  an  "aexpiiring  eaeulite)!  ,”  whie;h 
in  turn  e!ithe!!'  he)lel.s  the  le)an  in  pe)rtfe)lie) 
e)!'  .sells  it  e)n  the;  se!e:e)nelarv  enarket. 

He)th  le)a!i  e)ffie:e!!'s  iuiel  !ne)!'tgiige! 
hreikers  geeierally  p!'e)viele!  infe)rmatie)n  te) 
e:e)nsn!ne!rs  aheiiit  eliffe!!'e!nt  type!.s  e)f  le)ans 
aeiel  aelvise;  e'.einsnmeers  een  e:he)e).sing  a 
leiaei.  (ieensieeneers  reely  eeei  leean  e)ffie;e!!'s 
anel  leieertgage  hreekeers  te)  eleterenine  what 
kinel  e)f  le)a!i  heist  suits  the  e:e)!i.snme!r.s’ 
eieieuls.  Leian  eiffie'.ers  iinel  eeieertgage; 
hreikers  alse)  take  <!  eieinsmners’ 
e:e)!nple!te!el  leian  a])])lie;atie)!i  feir 
snhmissie)!!  te)  the  eaeeliteir’s  le);m 
nnelerwrite!!'.  'I’lie!  applie:atie)!is  inednele 
exinsneners’  eaeelit  aeiel  ineieime 
ieifeirmatiem,  alemg  with  informatiein 
aheint  the  heieiie!  te)  he  pneediaseiel. 
(ieinsneiieirs  earn  weirk  with  mnltiple  leiaei 
eiriginateirs  te)  eaimpare  the  leiaei  offers 
that  leian  eiriginators  may  eihtain  eiei  their 
behalf  freieii  eaeelitors.  Oeiex!  the 
eionsnmers  have  eleeaeleel  to  eiieive 
feirwarel  with  a  leiaei,  the  leiaei  eirigieiate)!' 
may  reepeest  iielelitioiial  infeireiiatie)!!  or 
eleicnmeeits  from  the  exieisnmers  te) 
.snp])e)rt  the  infeiremetion  in  the 
applie;atie)!i  iieiel  eihtaiei  an  aiijirai.sal  e)f 
the  ])!'e)pe!!'tv. 

I’lulerwriting.  Histeirieaellv,  the 
eaeeliteir’s  leian  nneleirwriter  nseel  the; 
ap])lie;atie)!i  anel  aelelitieieial  infeirmatie)!) 


‘ '  In  sonu!  cases,  niorlgagi!  brokers  eist!  a  procews 
called  'aalili!  funding."  in  which  the  transaction  is 
cIosimI  using  the  whohisale  creditor's  funds  at  the 
settliMiient  table,  hut  the  loan  is  closed  in  tin; 
hroktn's  naim!.  'I’lu!  broker  siinullantiovislv  assigns 
till!  closed  loan  to  llu;  creditor.  These  types  of 
transactions  generally  ri^(|uiri!  the  us(!  of  approvcal 
title  coinpaui(!s  or  title!  altornevs  of  th(!  creulitor  to 
assure  strict  adh(!r(!nce  to  tin;  crcfditor's  closing 
instructions.  .Such  transactions  are  only  valid  in 
those  states  that  allow  "w(!t  closings."  These!  Iype!s 
e)f  cleisings  iirei  met  ees  e:e)inme)n  teielay. 


lo  confirm  initial  inlbrmafion  ])rovid(!d 
by  the  con.snmer.  'I’lie  nnderwriter 
ti.sse.s.sed  whether  the  cretlitor  .should 
take  on  the  risk  of  making  the  tiiortgage 
loiin.  To  niiike  this  decision,  the 
tmderwriter  cotisidered  whether  the 
i:o!istitiier  cotild  r(!i);iy  the  lo;m  and 
whether  the  home  was  worth  enoitgh  to 
serve  its  colhitenil  idr  the  loan.  If  the 
nnderwriter  foitnd  tlnit  the  consiiiiier 
and  the  home  (inalified,  the  nnderwriter 
would  apjirove  the  consnmer’s  mortgiige 
a|)plication. 

During  the  yetirs  jireceding  the 
mortgage  crisis,  much  of  this  process 
broke  down  as  previously  discussed. 
Underwriting  today  appears  to  have 
largelv  returned  to  these  historical 
norms.  The  Bnrean’s  2013  Ability  To 
Re))ay  (ATR)  Final  Rule  is  designed,  in 
substantial  part,  to  assure  that  as  credit 
continues  ini])rove.  creditors  do  not 
return  to  the  jirohlematic  practices  of 
the  last  decade. 

(Closing.  After  being  ap])!'oved  for  a 
mortgage  loan,  completing  any  closing 
recinirements.  ami  receiving  nece.ssarv 
disclosures,  the  consumer  can  close  on 
the  loan.  Mnltiple  parties  participate  at 
closing,  including  the  consnmer.  the 
creditor,  and  the  .settlement  ag(!nt.  In 
some  instances,  the  loan  originator  also 
fnmdions  as  the  settleinent  agent.  More 
commonly,  a  .se])a!'ate  individual 
handles  the  .settlement,  although  that 
i!idividnal  !nav  1)(!  an  e!nplovee  of  the 
creditor  or  brokerage  firm  or  of  an 
affiliate  of  one  of  those. 

boan  Pricing  a!id  Dispositio!!  of  (dosed 
Loans 

Fro!!!  the  t:onsn!ner’s  pe!'si)ective, 
loan  pricing  dej)ends  o!i  several 
eleiiKints: 

•  Loan  terms.  The  loan  terms  affect 
consnmer  costs  and  how  the  loan  is  to 
he  repaid,  including  the  type  of  loan 
‘‘])!'odnct,'’  the  metliod  of  calculating 
monthly  ))ayments  and  re])ayment  (for 
exainple,  whether  the  jfayfuents  are 
fully  amortizing)  and  the  length  of  the 
loan  term.  *■'’  The  !nost  i!nportant  single 
tenn  in  determining  the  ])rice  is,  of 
course,  the  interest  rate  (and  for 
adjustable  rate  mortgages  the  index  a!id 
niargi!!). 

•  Discount  points  and  cash  rebates. 
Discoufit  points  are  paid  by  consumers 
to  the  creditor  to  ])nrchase  a  lower 
interest  rate,  (ionversely,  creditors  inay 


‘  'Till!  inuaning  of  loan  "proiluct  "  is  nul  finniy 
(!slahlishi!(l  and  yaiius  with  Ihu  pi!rsi)n  usin>;lhi! 
lurin.  hut  it  Hunundly  rufurs  to  yariims  cuinhinatiuns 
of  fi!aturi!s  such  as  thi!  tyjii!  of  interest  rate  and  the 
form  of  amortization.  I•'eature  distinctions  often 
thouf^ht  of  as  distinct  "loan  products"  include,  for 
example,  fixiul  rate  versus  adjustahli!  rate  loans  and 
fully  auiorlizin}>  versus  interesl-ouly  or  neeativelv 
amortizing  loans. 
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ofier  consumers  a  cash  njhate  at  closing 
which  can  help  cover  ui)tronl  closing 
costs  in  exchange!  for  paying  a  higher 
rate!  eever  the  life!  e)f  the  le);ni.  Beeth 
elise:e)nnt  pe)ints  iinel  eaeelite)!'  re!l)ate!S 
inve)lve!  <ni  e!xe:hange!  e)f  eaish  ne)w  (in  the! 
feenn  e)f  ei  piiyinent  e)r  eaeelit  eit  e.leesing) 
leer  eieish  eever  time  (in  the  feerm  e)f  ;i 
re!elue:eei  e)r  ineaaxiseel  inte!re!.st  nite!). 
(;e)nsnme!rs  will  also  ineair  sejine  thirel- 
p:ntv  fe!e!s  in  ce)nnee;tie)n  with  a  meertgage 
ii])])lie:;itie)n  sne;h  as  the  feu!  fe)r  an 
iip])raisal  e)r  for  a  eae!elit  re!i)ort.  The.se! 
m;iy  he  p.tiel  at  eerigineitieen  e)r,  in  seHiie 
e:ase!s,  at  e:le)sing. 

•  Oiigination  points  or  foos.  (Ireeliteers 
anel  le)im  e)riginate)rs  alse)  sejinetimes 
e:harge  origination  ])e)ints  e)r  fees.  whie;h 
are  typically  jirewenteel  as  e:h<irge!s  to 
apply  fe)r  the  le)an.  Origination  fe!es  earn 
take  a  numhe!!'  e)f  forms:  A  flat  ele)llar 
ame)nnt,  a  pe!re:e!ntcege!  of  the  lexm 
eimenint  (/.e..  ;m  ‘‘originatie)n  pe)int”).  or 
a  ce)mhinatiem  of  the  two.  Origination 
pe)ints  e)r  fees  may  also  he!  frameel  as  a 
single  lump  sum  e)r  as  seve!ral  eliflerent 
ie!e!s  (f^.g..  ai)|)lie:atie)n  fee,  nnelerwriting 
feu!,  ele)e:ume!nt  pre!])iinitle)n  feu!). 

•  T7o.sh?g  costs.  01e)sing  e:e)sts  eire  the 
cielelitieenal  u])fre)nt  e:e).sts  e)f  e:e)m])le!ting  a 
meertgage!  transae:tie)n,  ineilueling 
iippniisal  fe!e!S.  title  insunmeie,  re!e:e)reling 
fe!e!s.  teixes,  anel  he)me!e)wne!r’s  insurane:e!, 
leer  e!x;nn])le!.  These!  e:h)sing  e:e)sts.  as 
elistineit  fre)m  npfre)nt  elise;e)unt  peiints 
iinel  eirigimitiem  e:harge!s.  eiften  iire  paiel 
te)  thirel  iiartiees  e)the!r  than  the!  eireeliteir 
or  leian  eniginateir. 

In  priie;tice.  heith  elise:enml  peiints  anel 
eiriginatiem  peiints  eir  fees  iire  revenue  tei 
the  leneler  or  leiiin  eiriginator,  and  that 
revtnuie  is  fimgihle.  The  existeneie!  eif 
two  type!s  e)f  (ees  anel  the  many  names 
lende!rs  use  lor  eiriginatiem  fees — senne 
of  which  may  ajijiear  to  he  ineire! 
ne!gotial)le  than  eithers — has  the 
peitential  to  e:onfuse  cemsumers. 

Deetermining  the  appropriate  traele-eiff 
he!twe!en  paymemts  now  anel  payments 
liiter  reejuires  a  e;e)nsumer  to  have  a  e;leiir 
sen.se  eif  heiw  lemg  he  eir  she  exjiects  tei 
.stay  in  the  heime  anel  in  the  particular 
leian.  If  the  cemsumer  jilans  to  stay  in 
the  heime  for  a  nnmher  eif  years  witheiut 
re!finane:ing.  jiaying  ]ieiint.s  tei  obtain  a 
leiwer  rate  may  make  .sense!  heeiau.se  the 
e:ein.sume!r  will  save!  more  in  memthlv 
payments  than  he!  eir  she  jiays  ii])  fremt 
in  eli.se;einnt  peiints.  If  the  e:einsume!r 
e!X]ie!e:t.s  tei  meive!  eir  reifinaneie  within  a 
few  yeiars,  heiwever,  then  iigreeing  tei  pay 
a  higher  rate  ein  the  leian  tei  reeiueie  out 
eif  ]ieie:ke!t  expenses  at  e:lei.sing  nuiv  niiike 
sense  hee:au.se!  the  e:emsumer  will  save 
more  up  fremt  than  he  or  she  will  piiv 
in  ineireaseel  monthly  payments  hefeire 
meiving  or  refinancing,  'rhere  is  a  break¬ 
even  meimemt  in  time  where  the  present 
value  eif  a  re!ductiem/ine:re!ase  to  tlm  rate 


just  eiepials  the  e:eirre!.spemeling  upfront 
]ieiint.s/e:re!elits.  If  the  e:em.snme!r  meives  or 
re!finane:e!.s  eiarlier  (in  the  e;ii.se  eif 
elise:onnt  peiints)  eir  lateir  (in  the  e:cise!  eif 
eireieliteir  reiliates)  than  the  lireiak-eivem 
meiment,  them  tlm  eiemsumer  will  leise 
memey  e:eim]iare!el  tei  ii  e:em.snme!r  that 
neiither  ]ichel  eli.se:emnt  peiints  neir 
re!e:e!ive!ei  e:re!eliteir  reiheites. 

riu!  e;re!eliteir’.s  as.sessment  eif  prie:ing — 
cinel  in  partie.ular  what  eliffeirent 
e;eimbinatiem.s  eif  ]ieiint.s,  ferns,  anel 
intereist  nites  it  is  willing  tei  eiffeir 
]iartie:idar  eiemsimmr.s — is  alsei  elriven  by 
the  traele-eiff  beitwemn  u])fremt  anel  long¬ 
term  payments.  Oreditors  in  general 
weiulel  ]irefer  to  re!e;e!ive  as  mue;h  menmy 
as  ])os.sible  u|)  fremt,  beicause  having  tei 
wait  for  payments  to  e:eime  in  eiver  the 
life  eif  the  loan  increiases  the  level  of 
risk.  If  consumers  idtimatelv  jiav  eiff  a 
leian  eiarlier  than  expeeiteid  eir  eianneit  pay 
off  a  leian  ehie  to  financial  elistress,  the 
e;reeliteirs  will  neit  eiarn  the  overall 
exjieieiteiel  return  em  the  loan.  However, 
feir  eireieliteirs,  as  feir  eiemsumers.  there  is 
<1  lireiiik-even  jieiint  where  the  pre.sent 
value  eif  a  reielneitiem/iimreiase  tei  the  rate 
just  eiepials  tlm  e:eirre!S])emeling  upfremt 
peiint.s/eireielits.  If  the  eireeliteir  reiehmes 
the  upfremt  eieists  in  reiturn  feir  ;i  higlmr 
intereist  reite  emel  the  eiemsnnmr 
e:emtinims  tei  nuikei  payments  em  tlm  leian 
lieiyemel  the  brei.ik-even  ]ieiint.s,  the 
eireieliteir  will  e:emm  eiut  aheiael. 

The  eireeliteir’s  calemliitiem  eif  these 
traeleieiffs  isgeimrallv  heavilv  infhmnceel 
by  the  seieiemehiry  market.  whie;h  alleiws 
eireeliteirs  to  sell  eiff  tlmir  leians  tei 
inveisteirs,  reeiemp  tlm  capital  tlmy  have 
investeel  in  the  leiiins,  and  reie-.yeile  that 
eiapital  into  imw  leians.  The  investors 
then  benefit  from  tlm  ]iaynmnt  streams 
eiveir  time,  as  well  as  bearing  the  risk  eif 
early  payment  eir  default.  As  described 
abeive.  the  crediteir  e:an  benefit  fremi 
going  on  to  make  adelitiemal  memey  from 
aelelitiemal  loans.  Thus,  althemgh  some 
banks  anel  eiredit  iiniems  heild  semm 
loans  in  peirtfolio  eiver  time,  many 
eireditors  jirefer  not  to  heilel  loans  until 
maturitv.'*' 

When  a  creeliteir  .sells  a  leian  into  the 
se!e:emelarv  markeit,  the  e:reeliteir  is 

"CAs  iisiul  tliriiii^lioiil  tliis  (l(u:inn(!nl.  Ilu;  I(miii 
"hiinks"  also  iiu:lu(l(!s  "saviiij^s  associalioiis." 

I'or  companids  that  aro  attilialiMl  with 
si;t:urili/.(!is.  llu!  |)roi:(!Ssiii<>  tons  involvod  in  oosilin^ 
invoslincMit  voliiclos  on  IIk;  s(M;on(lan  inark(!l  can 
itsoM  l)oc:onu!  a  dislincl  r(!Vonno  stnsiin.  Allliou”li 
llio  .s(!condan’  inark(!t  was  oridinallv  cnsiliul  liv 
j^ovcMnnuint-sponsonsI  i!nl(!i  prisiss  kannio  Mac  and 
I''rcddic!  Mac  to  pnividt!  Ii(|iiidilv  tor  llu;  iiiorlcaj;(! 
inaikcl.  overtime.  Wall  .Strmit  companies  l)i!>;an 
packai^iiif*  moitj^af*!!  loans  into  private-label 
inortga^i!-l)ac:ked  .sijcuritiiss.  .Subprime  and  Alt-A 
loans,  in  particular,  were  olten  sold  into  private- 
label  securities.  Duriii};  Ibe  boom,  a  numb(M-  of  large 
enulitors  started  see:uriti/.ing  the  loans  themselves 
in-bous(!.  tberebv  capturing  the  final  piec:e  of  the 
loan's  valiu!. 


eixchanging  an  asseit  (the  leian)  that 
lireiehte:e!s  reigular  e:;i.sh  flows  (principal 
iinel  inteirest)  for  an  ujifremt  e;a.sh 
paynmnt  from  the!  lmye!r. That  upfremt 
e:a.sh  jiaymeint  reepreKsents  the  Imyer's 
pree.sent  valuatiein  eif  the  leian's  future 
e:ash  lleiws,  using  assumptiems  alieint  the 
rate  eif  preipaynmnis  ehie  tei  meiveis  iinel 
refinaneiings,  the  rate  eif  expeeited 
elefaults,  the  rate  of  return  relative  to 
either  inveistments,  anel  either  fae;teirs. 
.Se!e;emelarv  markeit  Imyeirs  a.ssimm 
eiemsieleralile  ri.sk  in  eletermining  the 
prie;e!  theiy  are  willing  to  pay  feir  a  hum. 

If.  feir  example,  loans  prepay  faster  than 
e!xpeie:le!d  eir  elefaiilt  at  higher  rateis  than 
e!xpee:te!el.  the  investor  will  reuieiive  a 
lower  return  than  ex]iee;teel.  Cemverselv, 
if  loans  preipay  meire  slowly  than 
expeicteel.  eir  elefault  at  lower  rates  than 
eixiieeileel,  the  inve.stor  will  eiarn  a  higlmr 
return  eiver  time  than  expee:ted. 

See:emelary  market  meirtgage  prieies  are 
ty}iically  eiuoted  in  reilation  to  the 
prine;ipal  leian  ameiimt  and  are  speieiific 
to  a  given  interest  rate  anel  otheir  fae:teirs 
that  are  eiorreilateel  with  elefaidt  risk.  Feir 
illustrative  purpeiseis,  iit  .semm  peiint  in 
time,  a  leian  with  an  inteirest  rate  eif  3. .5 
]iere:e!nt  might  eiirn  102. .5  in  the 
seicemelary  market.  This  nm:ms  that  feir 
every  SI 00  in  initial  leian  prine:i]iiil 
ameinnt,  the  .see:emelarv  markeit  Imveir 
will  pay  Sl02..5t).  Of  tlml  cimeiunt.  Si 00 
is  tei  e.eiver  the  ]irine:ip;il  eimemnl  anel 
S2..5t)  is  reivenue  tei  the  eireeliteir  in 
exeilnmge  feir  the  rights  to  the  future 
intereist  jiaynmnts  em  the  leian.  *"  3’he! 
.seeioneliirv  market  jirieie  of  a  leian 
ineireiiises  or  eleieireiases  iilemg  with  the 
leian's  inteireist  rate,  but  the  relatiemshiii 
is  neit  typieially  liimar.  In  either  weirels. 
using  the  abeive  example  at  the  same 
jieiint  in  time,  hums  with  interest  rates 
higher  than  3.5  peireient  will  typically 
earn  more  than  102.5.  anel  loans  with 
inteireist  rateis  lei.ss  than  3.5  pereiemt  will 
typie-.ally  earn  lei.ss  than  102.5.  Heiweiver, 
eae:h  sub.seejuent  0.125  pereient 
ineirenmnt  in  intereist  rate  abeive  eir 
beleiw  3.5  pereiemt  may  neit  he  asseieiiateiel 
with  the  same  size  ineireinmnt  in 

l■'(l^  simplicitv.  Ibis  di.scussion  assinmis  Ibul  Ibi; 
secondary  market  bnveu'  is  a  person  olbiu'  Iban  Ibe 
creditor,  such  as  kannii?  Mae.  krtuldic!  Mac.  or  a 
Wall  .Stre(g  invi^slnuml  bank.  In  practice!,  during  tiu! 
mortgage  boom,  somi!  creditors  s(!curili/.i!d  llu!ir 
own  loans.  In  lliis  cast!.  Ibi!  s(!condarv  mark(!l  jirice 
for  till!  loans  was  (!ff(!clivi!lv  diileninimHl  b\  tbe 
price  invi!slors  were  willing  to  pav  for  tIu! 
subs(!(|U(!nl  s(!curilii!s. 

for  simplicitv.  lb(!si!  examples  do  not  lake!  inlei 
ae:e:eiunl  the!  use!  ed  varieeus  risk  mitigiitie>n 
te!e:bniepie!s.  sue:b  as  risk-sbaring  e:e)unte!rparlie!S  iinel 
leian  liivel  mortgage  or  oilier  seeairilv  eaiielil 
i!nbani:emenls. 

'"Tbe  ea'celilor's  profit  is  ee|Uiil  to  seexineliirv 
niiirkel  reveinue  plus  origimilion  fees  colle!e:leel  bv 
Ibe  i:reelilor  (if  iinv)  plus  value  of  Ibe  morlg.ige 
servieang  rigbls  (M.SRs)  less  origination  expe-nses. 
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siJcondary  market  price.-”  The  same 
I  style  oi  pricing  is  used  when 

correspondent  lenders  sell  loans  to 
I  accpiiring  cnulilors. 

I  In  .some  cases,  secondary  market 

I  prices  can  actually  he  less  than  the 

I  ])rinci])al  amount  oi  the  loan.  A  })nce  of 

i  08.7.5.  for  exam])le.  means  that  for  (iverv 

I  .Slot)  in  |)rincipal.  the  selling  creditor 

I  receives  only  .Stt8.7.5.  This  rei)resents  a 

I  loss  of , SI. 2.5  j)er  .SI 00  of  ))rinci])al  just 

I  on  the  sale  of  the  loan,  hefon;  the 

I  cnuhtor  takes  its  expenses  into  account. 

This  usually  happens  when  the  intercist 
rate  on  the  loan  is  below  pnivailing 
interest  rates,  but  so  long  as  discount 
points  or  other  origination  charges  can 
cover  the  shortfall,  the  creditor  will  still 
make  its  expected  return  on  the  loan. 

lli.scount  j)oints  are  also  valuable  to 
creditors  (and  secondary  market 
investors)  for  another  niason:  because 
payment  of  discount  points  signals  the 
consumer's  expectations  about  how  long 
he  or  she  (expects  to  stay  in  tin;  loan, 
they  make  pr(!j)ayment  risk  easier  to 
preilict.  The  more  di.scount  points  a 
consumer  pavs.  the  longer  the  consumer 
likely  ex|)ects  to  keep  the  loan  in  ])lace. 
This  fact  mitigates  a  creditor's  or 
investor's  uncertainty  al)ont  how  long 
int(!rest  |)ayments  can  Ik;  expected  to 
continue,  which  facilitates  assigning  a 
pn;sent  value  to  the  loan's  vield  and. 
th(;r(;fore.  setting  the  loan's  ])rice. 

I.oan  Originator  (K)mp(;n.sation 

Brokerage  firms  and  loan  officers  an; 
typically  {)aid  a  commission  that  is  a 
p(;rcentage  of  the  loan  amount.  Prior  to 
2010.  it  was  common  for  the  percentage 
to  vary  based  upon  the  inter(;st  rate  of 
the  loan:  commissions  on  loans  with 
higher  inten:.st  rates  w(;re  higher  than 
commission  on  loans  with  lower 
interest  rates  (just  as  the  premiums  j)aid 
by  the  secondary  market  for  loans  vary 
with  the  interest  rate).  This  was 
typically  called  a  “yield  s])read 
premium.''^-  In  the  wholesale  context. 


Susan  K.  Wundwanl.  Url)aii  Insl..  .1  Sludvoi 
(dosinf’  (Uisls  far  FUA  10-1 1  (ll.S.  Ot-p-l 

(it  Hmis.  K  Urban  Dev.  I'OOit).  (ivdiliihir  at:  htlp:// 
WWW  .hiithisi'r.orf'/puhlicdlions/ixll/ 

FUA  closing  Cdsl.pdl. 

■•-.SonKr  cnnnniMiliMs  usn  llu!  Inrni  "vield  S|)n;ad 
prtriniinn"  tn  nder  to  anv  pavmeni  troin  a  creditor 
to  a  inorlf’aj'C!  broker  tbal  is  Innded  liy  incrtsisine 
Ibe  int(;n!st  rale  tlial  would  otherwise  Ih?  cbarecui  to 
llie  consumer  in  I  lie  absence  ot  that  pavinent.  These 
connnenlei-s  ^enerallv  assume  that  anv  p.ivment  to 
Ibe  brokerage  linn  by  tin;  creditor  is  tunded  out  of 
Ibe  interest  rale,  reasoning  that  bad  the  consumer 
paid  the  bnikeraee  firm  dinKlIv.  the  creditor  would 
have  had  lower  expenses  and  would  liave  been  able 
to  cbaree  a  lower  rale.  Other  commenlers  use  Ibe 
term  "vield  spread  premium"  more  narrowlv  to 
reier  onlv  to  a  pavinent  from  a  creditor  to  a 
morl5>a<!e  broker  that  is  basiul  on  Ibe  intere.sl  rale, 
i.e..  the  morleaee  ImikrT  receives  a  lareer  payment 
if  the  consumer  agrees  to  a  bij’her  inliinisl  rale.  To 
avoid  confusion,  the  Bureau  is  limiting  its  use  of 


tlu;  loan  originator  might  keep  tlu;  (tntiro 
yield  .s|)r(;ad  premium  as  it  commi.ssion, 
or  he  or  she  might  provide  .some  of  the 
yield  spread  premium  to  the  borrower 
its  a  cn;dit  agiiinsl  closing  costs.-*  * 

Whih;  this  .system  wiis  in  phice.  it  was 
common  for  lo;m  originator 
commi.ssions  to  mirror  seconditry 
market  pricing  closely.  The  "|)rice”  th.it 
the  creditor  offentd  to  its  brokers  was 
somewhat  lowttr  than  the  jirice  that  the 
cntdilor  expected  to  receive;  from  the 
secondary  imirket — the;  creditor  kept  the 
difference  as  cor|)or:tte  reyeaiue. 
However,  the  underlying  mechanics  of 
the  seconditry  market  Bowed  through  to 
the  loan  originator's  compensation.  The 
higher  the  interest  rate  on  the  loan  or 
the  more  in  u])front  charges  the 
consumer  jiays  to  the  creditor  (or  both), 
the  greater  the  compensiition  available 
to  the  loan  originator.  This  created  a 
situation  in  which  the  lo<m  originator 
had  a  financial  incentive  to  steer 
consumers  into  the  highest  interest  nite 
po.ssible  or  to  im])ose  on  the  consumer 
iidditional  ujifroiit  charges  payable  to 
the  creditor. 

In  it  perfectly  competitive  and 
transparent  market,  competition  would 
(insure  that  this  incentive  would  he 
countered  by  the  need  to  compete  with 
other  loan  originators  to  offer  attractive 
loan  terms  to  consumers.  However,  the 
mortgage  origination  imirket  is  neither 
always  perhtctlv  com])etitive  nor  tilwtivs 
transparent,  and  consumers  (who  t;tke 
out  a  mortgage  only  a  few  times  in  their 
lives)  may  he  nninformed  about  how 
prices  work  and  what  terms  they  c<tn 
exjiect.-*^  Moreover,  prior  to  2010. 
mortgiige  brokers  were  free  to  chttrge 
consumers  directly  for  additional 
origination  ])oint.s  or  fiKts,  which  were 
generally  described  to  the  consumer  as 
compen.sating  for  the  time  and  exjtense 
of  working  with  the  consumer  to  suhmit 
the  loan  ajtjtlicalion.  This  compensation 
structure  was  problematic  both  because 
the  loan  originator  had  an  inc(;ntive  to 
steer  borrowers  into  less  lavorahle 


till!  turn]  Hull  is  iiisl(!iiil  iniirt!  spiicillciillv  (l(!.s(:nbiii^ 
till!  p;iynu!nl  <il  issui!. 

^  ‘ M()il<‘;ij;i!  brokers,  iind  somi!  ri'lail  liiaii  iilficiiis. 
wan!  (:<)inpi!nsal(!(l  in  this  fasbion.  .Siiini!  rntail  loan 
officers  inav  bavi!  Iinnn  paid  a  salarv  with  a  liiinus 
for  loan  volinni;.  ratbi!r  than  vi(!ld  sproad  proininni- 
basod  connnissions. 

lanios  l.acko  and  |anis  I’appalardo.  /ni/iroi7n» 
(-on.snnicr  .\/oi7«((i;<!  l)isdlosiiri‘s:  An  Fnipiricdl 
Asst-ssnirnI  df  (Airwnt  iinil  Frnliilvpn  Disclostiri' 
Forms,  i'odoral  Tradi;  Connnission.  b.S-l^  Oiini! 
:i()()7).  dVdiUihld  dl  htlp://www.H<:.^dv/ds/2(ll)7/(>(i/ 
l’()2.~).l().^Mdrl}id>idl)ist  l(>snrdltdporl.p(ll.  Brian  K. 
Bucks  and  Karon  M.  I’onco.  Dn  llorrowfiy  Know 
llunr  M<ii1tid<id  TonnsY.  ).  of  Urban  Kcon.  I2(I()K). 
dVdildhh'  dl  hllp://works.l>fpmss.(:oin/kdrcn  ponevj 
5.  Hall  and  Woodward.  Did^nosin}’  (.onsnnitr 
(Amfnsion  and  Sid>-(  )pliindl  Shoppin}^  Fflorl: 
Tluxny  and  Moili’d'io-Mdrkct  Fvidcnco  (2(112). 
dvdildl)l('  dl  hllp://w  ww.sldnlord.odn/~rcludl/ 
F)id<i,nosin»l',onsnmoiX',oninsion]nno2()l2. 


pricing  terms  while  the  consumer  may 
hiive  paid  origination  f(;es  to  the  lo;tn 
originator  lutlieving  that  the  loan 
originator  was  working  for  the  horrowt;!-. 
without  knowing  that  the  loan 
originator  wtis  rttceiving  comitenstition 
from  the  creditor  as  well. 

//.  'I'lLA  and  Uaoulation  Z 

(longntss  enacted  the  TILA  ha.sed  on 
findings  tliiit  tlu;  informed  use  of  credit 
resulting  from  consumers'  awiinaiess  of 
the  cost  of  credit  would  eidicince 
(tconomic  stability  and  would 
strengthen  competition  among 
consumer  credit  providers.  1.5  U.S.(^ 
l(i()l(a).  One  of  the  ])nrposes  ofTlhA  is 
to  provide  iiKtaningful  disclosure  of 
credit  terms  to  enable  consinmirs  to 
comitate  credit  terms  available  in  the 
marketplace  more  readily  and  avoid  the 
uninformed  use  of  credit.  Id.  TlLA’s 
disclosures  differ  depending  on  wlutther 
credit  is  an  open-end  (ntvolving)  jtlan  or 
a  clo.sed-end  (installment)  loan.  TILA 
akso  contiiins  ])ro(;(;(hiral  and 
suhstantive  protections  for  consumers. 
TILA  is  imphtmented  by  the  Bureau's 
Regulation  Z.  12  CiFR  itarl  1028.  though 
historically  tin;  Boiird  of  Oovttrnors  of 
the  F(;d(;r€il  R(;serv(;  System  (Board) 
K(;gulati()n  Z,  12  (IFR  part  220.  had 
implemented  riLA.*'’ 

In  the  iiftermath  of  the  mortgagt;  crisis, 
reguhitors  and  lawmakers  h(;gim 
focusing  on  concerns  about  the  steering 
of  consumers  into  less  favorable  loan 
terms  than  those  for  which  they 
ollutrwise  (lUcilified.  Both  the  Board  and 
the  Department  of  Housing  and  llrhan 
Dev(;lo])ment  (HUD)  had  explored  the 
use  of  disclosures  to  inform  consumers 
about  loan  originator  com]jensation 
practices.  HUD  adojited  a  new 
disclosure  regime  under  the  Real  Estate 
Settlement  Procedures  Act  (RLSPA),  in 
a  2008  final  rule,  which  addressttd 
among  other  matters  the  disclosure  of 
mortgage  broker  compensation.  73  FR 
08204.  08222-27  (Nov.  17.  2008).  The 
Board  also  pro|)os(;(l  a  disclosure-based 
approach  to  addressing  concerns  with 
mortgage  broker  compensation.  73  FR 
1072.  1008  ()an.  0.  2008).  The  Board 
lat(;r  determined,  however,  that  the 
jn-oposed  approach  presented  a 
significant  risk  of  mishtading  con.snmers 
ntgarding  both  the  relative  costs  of 
brokers  and  entditors  and  the  role  of 
brokers  in  their  transactions  cind, 
c()ns(;(pienlly.  withdrew  that  asjtecl  of 
the  2008  jK'opo.sal  as  jiart  of  its  2008 
Home  Owner.ship  and  Etpiily  Protection 


Till!  Biiiinl'.s  mil!  roiiiains  a|)plii:abli!  to  curtain 
riiiilor  vcliicli!  iloalors.  Son  12  U..S.C.  5.al!)  (.Section 
t(l2‘l  olTlii!  Oiiilil-Trank  Act). 
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Act  (llOEFA)  Final  Rule."‘  73  FR  44522. 
44584  Only  30,  2008). 

rhe  Board  in  2009  jjropo.stHl  new 
I'uhis  addressing  in  a  more  .snl)stantive 
fashion  loan  originator  coinpen.sation 
practices.  The  Board's  proi)o.sal 
included,  among  olluir  ])rovisions. 
propo.sed  rnl(!s  ju’ohihiting  certain 
])ayments  to  a  mortgage  broker  or  loan 
officer  based  on  tlie  transaction's  terms 
or  conditions,  prohibiting  dual 
compensation  as  described  al)ove.  and 
IM'ohibiting  a  mortgage  broker  or  loan 
officer  from  "steering"  consumers  to 
transactions  not  in  their  intere.st,  to 
increa.se  mortgage  broker  or  loan  officer 
compensation.  The  Board  based  that 
propo.sal  on  its  authority  to  i)rohibit  acts 
or  ])racticos  in  the  mortgage  market  that 
the  Board  found  to  be  unfair.  decejUive, 
or  (in  the  case  of  refinancings)  abusive 
under  TILA  section  129(1)(2)  (now 
redesignated  as  TILA  section  129(p)(2). 
15  IJ.S.C.  I(j39(p)(2)).  74  FR  43232, 
43279-288  (Aug.  28,  2009).  Although 
the  Board  issued  its  propo.sal  jnior  to 
the  enactment  of  tlu;  Dodd-Frank  Act, 
Congrc:s.s  subseciuently  amended  TILA 
to  codify  significant  elements  of  the 
Board’s  pro])o.sal.  .See.  e.g.,  15  II..S.(;. 
1()39h  (Section  1403  of  tiie  Dodd-Frank 
Act).  The  Board  therefore  decided  in 
2010  to  finalize  the  rules  it  had 
proposed  under  its  ])re(!xi.sting  TILA 
j)owers,  while  acknowledging  that 
further  rulemaking  would  be  r(!(]uired  to 
address  certain  issues  and  adjustments 
made  bv  the  Dodd-Frank  Act.^'  75  FR 
58509  ('Se])t.  24,  2010)  (2010  Loan 
Originator  Final  Ride).  The  Board’s  2010 
Loan  Originator  Final  Rule  took  effect  in 
April  2011. 

Most  notably,  the  Board’s  2010  Loan 
Originator  Final  Rule  snbstantiallv 
restricted  the  payments  to  loan 
originators  which  create  incentives  for 
them  to  .steer  consumers  to  more 
exjiensive  loans.  Under  this  rule. 


"’Tti(!  Boiinl  iiuticalcKl  Iti.il  it  wmitd  coiiliiiiK!  to 
lixptim;  availatjli!  options  to  aditross  potindial 
iintairnoss  associatiut  witli  toan  originator 
coinponsation  |)ra(:tic:os.  7'A  FR  44.S22.  44.S().S  ||nlv 
:«).  2()()fi). 

•'As  tin;  ISoarii  oxplainott:  "Till!  Board  iias 
dt!(:id(!d  to  issno  this  llnal  into  on  toan  ori”inator 
coinponsation  and  stoorin^.  ovon  tlioii>>ti  a 
sidisoipiont  riiioniakinj;  wiil  lio  nocossarv  to 
iniploniont  .Suction  12!lil(c).  ilio  Board  tioliovos  tiiat 
(ionoross  was  awaro  ol  tlio  Board's  |)roposal  and 
tiiat  in  onactiii"  I'il.A  .Suction  lli!)B(c).  (;onf>ross 
soiif^td  to  coditv  till!  Board's  proposed  protiitiitions 
widio  ox|iandinH  tlioni  in  sonio  rospocts  ami  niakin” 
otiior  adjustnionts.  Ttio  Board  liirttior  tioliovos  tiiat 
it  can  tiost  oifoctuato  ttio  io^isiativo  pnrposo  ot  tlio 
|l)odd-l''rank  Act|  liv  linaii/iin^  its  |iro|iosat  rolatiii" 
to  toan  origination  coinponsation  and  stooring  at 
tliis  tinio.  Allowing  onactniont  ol  'III.A  .Soction 
12tlB|c:)  to  dolav  final  action  on  tlio  Board's  prior 
rognlatorv  pro|iosal  would  tiavo  ttio  opposito  olioct 
intondod  liy  tlio  logislation  hv  allowing  tlio 
continnation  of  tlio  practicos  that  (longross  sought 
to  prohiliit.  "  7.'i  FR  .S8.S09  (.Sojit.  24.  2011)). 


creditors  may  not  base  a  lo;m 
originator’s  com|)en.sation  on  the 
tnmsaction’s  terms  or  conditions,  other 
than  the  mortgage  loan  amount.  In 
addition,  the  rule  prohibits  "dual 
compensation,”  in  which  a  loan 
originator  is  ]);iid  com|)ensation  bv  both 
the  consumer  and  the  creditor  (or  .mv 
other  jierson).  .See  gf^nmtily  12  CFR 
228.38(d).  After  authority  for  Regulation 
Z  transferred  from  the  Board,  the  Bureau 
republished  the  rule  at  12  (3'’R 
l()28.38(d).  78  FR  79788  (Dec.  22,  2011). 

C.  Tlu;  SAFE  Act 

The  .Secure  and  Fair  Fnforcement  for 
Mortgage  Licensing  Act  of  2008  (SAFF 
Act),  12  IJ..S.(’,.  5108-5118,  generally 
])rohil)its  an  individual  from  engaging  in 
the  business  of  a  loan  originator  without 
fir.st  obtaining,  and  maintaining 
annually,  a  uniipie  identifier  from  the 
NML.SR  and  either  a  registration  as  a 
regi.stered  loan  originator  or  a  license 
and  registration  as  a  .State-licen.sed  loan 
originator.  12  11..S.C.  5103.  Loan 
originators  who  are  einjilovees  of 
dejiositorv  institutions  ai'e  geneially 
subject  to  the  registration  reciuirement, 
which  is  implemented  by  the  Bureau’s 
Regulation  (I,  12  (iFR  ])art  1007.  Other 
loan  originators  are  geneiallv  subject  to 
the  .State  licensing  re(|uirement.  which 
is  im])lemented  hv  the  Bureau’s 
Regulation  H,  12  CFR  part  1008.  and  by 
.State  law. 

D.  The  Dodd-Fnink  Act 

The  Dodd-Frank  Act  expanded  on 
previous  efforts  by  lawmakers  and 
regulators  to  strengthen  loan  originator 
(jualification  reijuirements  and  regulate 
industrv  com])en.salion  practices.  Fuhlic 
Law  111-203,  124  Stat.  1378  (approved 
July  21.  2010).  The  Dodd-Frank  Act 
adopted  .several  new  juovisions 
concerning  the  coinpen.sation  and 
(jualifications  of  mortgage  oi  iginators, 
defined  related  terms,  ami  prohibited 
certain  arbitration  and  credit  insurance 
financing  juactices.  See  Dodd-Frank  Act 
.sections  1401,  1402,  1403,  and  1414. 
.Section  1401  of  the  Dodd-Frank  Act 
amended  TILA  section  103  to  add 
definitions  of  the  term  "moi  tgage 
originator”  and  of  other  terms  relating  to 
moitgage  loan  origination.  15  l)..S.(;. 
1802.  .Section  1402  of  the  Dodd-Frank 
Act  amended  TILA  section  129  by 
redesignating  existing  text  and  adding 
section  129B  to  reijuire  mortgage 
originators  to  meet  ipialification 
standards  and  depositorv  in.stitutions  to 
e.stablish  and  maintain  jirocedures 
reasonably  designed  to  assure 
compliance  with  the.se  (jualification 
standards,  the  loan  originator 
registration  procedures  established 
pursuant  to  the  SAFF  Act.  and  the  other 


reejuirements  of  TILA  section  12‘)B. 

TILA  section  129B  akso  re(|uire.s 
mortgage  originators  to  provide  their 
license  or  regi .strati on  number  on  loan 
documents.  15  IJ..S.C.  1839h.  .Section 
1403  of  the  Dodd-Frank  Act  amended 
new  TILA  .section  129B  to  jirohihit  loan 
originator  comjiensation  that  varies 
based  on  the  terms  of  the  loan,  other 
than  the  amount  of  the  principal,  and 
generally  to  prohibit  loan  originators 
from  being  compensated  simultaneously 
by  both  the  consumer  and  a  person 
other  than  the  consumer.  .Section  1403 
of  the  Dodd-Frank  Act  also  added  new 
riLA  section  129B(c)(2).  which  would 
generally  have  jirohibited  consumers 
from  jjaying  ujifront  ])oint.s  or  fees  on 
transactions  in  which  the  loan 
originator  comjiensation  is  paid  by  the 
creditor  (either  to  the  creditor’s  own 
emjiloyee  or  to  a  mortgage  broker). 
However,  TILA  section  129B(c)(2)  also 
authorized  the  Bureau  to  waive  or  create 
exemjitions  from  the  prohibition  on 
u])front  jioints  and  fees  if  the  Bureau 
determines  that  doing  so  would  he  in 
the  interest  of  consumers  and  in  the 
jinblic  interest.  .Section  1414  of  the 
Dodd-Fiank  Act  amended  new  TILA 
.section  129C,  in  jiart  to  prohibit  certain 
financing  juactices  for  single-juemium 
credit  insurance  and  debt  cancellation 
or  susjiension  agreements  and  to  restrict 
mandatory  arbitration  agreements. 

III.  .Summary  of  Rulemaking  Process 

/\.  Pi'c-Pi'opos(d  Outreach 

In  develojiing  a  jirojiosal  to 
imjilement  sections  1481,  1402.  1403, 
and  1414  of  the  Dodd-Frank  Act,  the 
Bureau  conducted  extensive  outreach. 
Bureau  .staff  met  with  and  held  in-dej)th 
conference  calls  with  large  and  small 
bank  and  non-bank  mortgage  creditors, 
mortgage  brokers,  trade  associations, 
secondary  market  jiarticijumts, 
consumer  groujis,  nonjuofit 
organizations,  and  .State  regulators. 
Discussions  covered  exi.sting  business 
models  and  comj)en.sation  juactices  and 
the  impact  of  the  exi.sting  2010  Loan 
Originator  (kunjien.sation  Final  Rule. 
They  akso  covered  the  Dodd-Frank  Act 
ju'ovisions  and  the  imjiact  on 
consumers,  loan  originators,  lenders, 
and  secondarv  maiket  jiarticijiants  of 
various  ojitions  for  imjilementing  the 
.statutorv  ju'ovisions.  The  Bui'eau 
develojied  several  of  the  ju’ojiosed 
clarifications  of  exi.sting  regulatory 
reejuirements  in  resjjonse  to  comjiliance 
iiKjuiries  and  with  injuit  from  indu.stry 
j)articij)ants. 

In  addition,  the  Bureau  held 
roundtable  meetings  with  other  Federal 
banking  and  housing  regulators, 
consumer  groujis,  and  indu.stry 
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rej)res(!ntatives  regarding  the  .Small 
Business  Review  PaiHil  Outline.  At  the 
Bureau's  reciue.st.  many  ol  the 
participants  j)rovide(i  huHlhack.  which 
the  Bunniu  considered  in  ])reparing  the 
pro])o.sed  rule  as  well  as  this  linal  rule. 

li.  Snuill  Business  Review  Panel 

In  May  2t)12.  the  Bunsiu  convemul  a 
.Small  Busiiuiss  Review  I’anel  with  the 
Ohiel doimsel  lor  Advocacy  oi  the  .Small 
Business  Administration  (.SBA 
Advocacy)  and  the  Administrator  ol  the 
Office  of  Information  and  Regulatorv 
Affairs  within  the  Office;  of  Management 
and  Budget  (OMB).^“  As  part  of  this 
process,  the  Bureau  pn;i)ared  an  outline 
of  the  propo.sals  then  under 
consideration  and  the  alternatives 
considered  (.Small  Busine.ss  Review 
Panel  Outline),  which  the  Bureau 
|)osted  on  its  Weh  site  for  review  hy  the 
general  public  as  well  as  the  small 
entities  participating  in  the  panel 
process. The  .Small  Busine.ss  Review 
I’anel  gath(;red  information  from 
representatives  of  small  creditors, 
mortgage  Brokers,  and  not-for-profit 
organizations  and  nuuh;  findings  and 
recommendations  regarding  the 
|)otential  compliance  costs  and  other 
im])act.s  of  the  pro|)osed  rnh;  on  those 
entities.  These  findings  and 
recommendations  wen;  .set  forth  in  tin; 
.Small  Business  Revi(;w  Panel  R(;])ort. 
which  was  made  part  of  the 
administrativ(;  r(;cord  in  this 
rulemaking.'’"  Tlu;  Bnr(;au  car(;lnllv 
consider(;d  these  findings  and 
r(;conun(;ndations  in  preparing  the 
])ropo.s(;d  rule. 

(I.  Proposed  Rule 

On  .Sept(;mh(;r  7.  2012.  the  Bureau 
published  a  proposed  rule  in  the 
Federal  Ri'gister  to  implement  the 
Dodd-Frank  Act  re(piir(;ments,  as  well 
as  to  revise  and  clarify  (;xi.sting 
regulations  and  commentary  on  loan 
originator  comj)ensation.  77  FR  .'5.‘j272 


^“'IIki  .Sniiill  lUisinoss  Koi^uliitorv  KnlorciMiKinl 
K;iinu!s.s  Act  ol  lO'Hi  (.SHKKlvV)  rcqiiinss  llio  Huromi 
lo  convoiK!  a  .Small  Itusinijss  K(!vii;\v  I’aiiol  Ixlon! 
proposing  a  nil(’  that  mav  liavi!  a  sul)stantial 
i^ioiiomic  impact  on  a  si^niiicant  imml)(!r  of  small 
(!nlili(!s.  .S'fc  I’lililic  l.aw  l(W-121.  lit.  II.  1  10  Stat. 
K47.  K.a7  (KlOli)  (as  atmmilod  liv  I’ul).  I,.  1 10-28. 
si!Clion  8202  (2007)). 

I  I..S.  Consimi(!i’  Fin.  I’rot.  Munsin.  ( of 
Proposoh  iintlrr  lUmnidrmtion  oiul  Allcrniilivi-s 
Consitlorcd  (May  0.  2012).  a\ailal))(!  at;  hltpj/filos. 
(:onsiimfrlinitiuf.^ov/f/2(ll 2(1.1  cfpl)  MIX) 

SIIHPPA  Oiillino  of  Proposals. pilf. 

'"11. .S.  Consnima'  I'in.  I’rol.  Ilnroau.  IJ..S.  .Smal) 
llns.  .\(imin..  and  l^.S.  Ollici;  ol  M^mt.  and  llnd;;ct. 
Pinal  lU^porl  of  tin'  Small  liasincss  llrvicw  Panal  on 
(IPPli's  Proposals  I  'nilor  (ionsidoralion  lor 
Itosidi-nlial  .\/o;7»o"(,'  Loan  ()ri<>inalion  Standards 
lUdcinakini’  Only  1 1. 2012)  (.Small  Hnsinoss  Kiivicnv 
I’aiml  Final  K(!poil).  axrdlahliuil  http:// 
fih:s.consnniorfinanc(‘.<’ov/f/2l)l2(llljipl)  IX )_ 
comp  SIIIIPPA.pdf. 


(.Sejit.  7.  2012)  (the  “2012  I.oiiii 
Origiiiiitor  Oomiiensation  Propo.sal"). 

The  proposiil  included  the  following 
main  jirovisions: 

1.  Restrictions  on  Loan  Originator 
OompeiKSiition 

The  ])ro])o.sal  would  liiive  iidjusted 
e.xisting  rules  governing  comjiensation 
to  loan  officers  and  mortgiige  Brokers  in 
connection  with  closed-end  mortgage 
tran.sactions  to  iiccount  for  the  Dodd- 
Frank  Act  and  to  provide  greater  clarity 
iuid  flexihility.  Specifically,  the 
pro])osal  would  have  continm;d  the 
general  ban  on  paying  or  receiving 
commi.ssions  or  other  loan  origimitor 
comjien.sation  ha.sed  on  the  terms  of  the 
transaction  (other  than  loan  amount), 
with  some  refinements. 

Pricing  (Joncessions:  The  projiosal 
would  have  tdlowed  loan  originators  to 
reduce  their  compensiition  to  cover 
unanticijiated  increases  in  closing  costs 
from  non-affi Hated  third  parties  under 
certain  circumstances. 

/Vo.v/e.s;  The  jiropo.std  would  have 
cliirified  when  a  factor  iisitd  as  a  h.isis 
for  com])ensation  is  jirohihited  as  a 
“jiroxy"  for  a  tnmsiiction  term. 

Profit-sharing: 'I’he.  jiroposal  would 
hiive  clarified  and  revised  restrictions 
on  pooled  comi)i;n.sation.  jirofit-sharing. 
and  bonus  plans  for  loan  originators  by 
jiermitting  contributions  from  general 
profits  d(;riv(;d  from  mortgage  activity  to 
401  (k)  plans.  (;mi)loyee  stock  plans,  and 
oth(;r  “(pialified  plans”  under  tax  and 
employm(;nt  law.  The  ])roposal  would 
have  permitt(;d  j)ayment  of  honus(;.s  or 
contributions  to  non-(iualiii(;d  ])rofit- 
sharing  or  retin;ment  ])lans  from  general 
]U’oiits  derived  from  mortgage  activity  if 
either:  (1)  The  loan  originator  aflected 
has  originat(;d  five;  or  fewer  mortgag;; 
tran.sactions  during  the  last  12  months: 
or  (2)  the  company’s  mortgage  business 
reveniu;.s  an;  a  limit(;d  percentage  of  its 
total  revenu(;s.  Tin;  |)roposal  solicited 
comment  on  other  alternatives  to  the 
measun;  based  on  comi^anv  revenue, 
including  an  individual  loan  originator 
total  comj)en.sation  test. 

Dttal  (ioin}}ensa1ion:'V\\e  pro])osal 
would  have  continued  the  general  ban 
on  loan  originators  being  com|)(;nsated 
by  both  consumers  and  other  persons 
hut  would  have;  allow(;d  mortgage 
hrok(;rage  firms  that  an;  |)aid  by  the 
consumer  to  pay  their  individual 
l)rok(;rs  a  commission,  so  long  as  the; 
commi.ssion  is  not  has(;d  on  tin;  t(;rms  of 
the  transaction. 

2.  Restriction  on  lJ])front  Points  and 
F(;es 

The  Bureau  ])ropos(;d  to  use  its 
exem])tion  autliority  un{h;r  tin;  Dodd- 
Frank  Act  to  allow  creditors  and  loan 


originator  organizations  to  continiu; 
making  available  loans  with  consum(;r- 
paid  upfront  points  or  fees,  so  long  as 
they  also  make  availahh;  a  comparable, 
alt(;rnative  loan  without  those;  ])oints  or 
f(;i;s.  The  proposal  g(;n(;rally  would  have; 
re;ejuire;el  that,  beibre;  a  e:reelite)r  e)r  leeiin 
e)riginate)r  eaganizatiein  imiy  impeise 
u])fre)nt  ])e)ints  eir  fe;e;s  ein  a  e:e)n.sume;r  in 
a  e:le)se;el-e;nel  meertgage  tr;msae:tie)n,  the; 
e:re;elite)r  must  make;  available;  te;  the; 
e:e)nsume;r  a  e:e)m])aral)le;,  alternative;  leian 
with  ne;  u])fre)nt  eli.se;e)unt  ])e)ints, 
eaiginatie)!!  pe)ints.  eir  e)riginatie)n  fees 
that  are;  re;t;iine;el  by  the  e:re;elite)r,  breeker. 
ea'  an  affiliate  e)f  either  (a  ‘‘ze;re)-zere) 
alternative”).  The;  reepiirement  weeidel 
ne)t  have;  a]jj)lie;el  where;  the;  e;onsume;r  is 
unlikely  to  epialify  feir  the  z(;re)-zere) 
alternative.  The  Burt;au  solie:iteel 
e:e)mment.s  een  variatieins  anel  alte;rnative;s 
te)  this  ap])roae:h. 

8.  Loan  ()riginate)r  Qualifie:ation 
Re;e|uire;nu;nts 

The;  pre)pe)sal  we)idel  have 
im])leme;nteel  the  De)elel-Frank  y\e;t 
])re)visie)n  re;e|uiring  e;ae;h  le)an  e)riginate)r 
l)e)th  te)  he;  “epialifieel"  anel  te)  ine:luele;  his 
e)r  her  NML.SR  ID  e)n  e:ertain  spe;e;ifie;el 
le)an  ele)e:ume;nts.  The;  pre)])e)sal  we)ulel 
have;  re;e]uire;el  le)an  e)rigin;ite)r 
e)rgimizatie)ns  te;  eaisure  their  le)an 
e)riginiite)rs  ne)t  alre;aely  re;epure;el  te;  he; 
lie;e;nse;el  uneler  the;  .SAFE  Ae;t  meet 
e:harae:te;r,  fitne.ss.  iinel  e:riminal 
I)ae:kgre)unei  e:he;e;k  stanelarels  that  eire; 
similar  te;  .SAFE  Ae;t  re;eiuire;me;nts  anel 
re;e:e;ive;  training  e;e)mmensurate  with 
their  elutie;s.  The  leean  e)riginate)r 
e)rganizatie)n  anel  the  indivielual  le)an 
e)riginate)rs  that  are;  ])rimarily 
re;s])e)nsible;  lor  a  ])artie;ular  tran.sae:tie)n 
we)ulel  have  he;e;n  re;quireel  to  list  their 
NML.SR  ID  anel  names  em  certain  key 
le)an  eie)e;ume;nts. 

4.  ()the;r  Pre)visie)ns 

The  j)roposal  we)ulel  have  hanneel 
he)th  agreeane;nts  re;(iuiring  e;onsume;rs  te) 
submit  any  elisputi;s  that  may  arise;  te; 
manelate)rv  arbitration  rather  than  filing 
suit  in  e:e)urt,  anel  the  finane;ing  of 
]ire;niiums  fe)r  e;re;elit  insurance. 

D.  Oveiview  of  Public  (knninents 

The  Bure;au  r(;e:e;iveel  718  e;e)mme;nts 
e)n  the  2012  Le)an  Originate)!' 
Oeanpensatie)!!  Pre)pe),sal.  The;  e:e)mme;nts 
e:ame;  fre)m  ineliviehial  ce)n.sume;r.s, 
e:e)nsume;r  gre)uj)s,  e:e)mmunity  biuiks. 
liirge  biinks.  huge;  hank  heeleling 
e;e)m])anie;.s,  se;e;e)nelary  marke;t 
p.irticipants,  e:re;elit  unie)ns.  neenhank 
.se;rvice;rs,  .State;  anel  natieenal  traele; 
asse)e:iatie)ns  Ibr  financi.il  institutie)ns, 
le)e;al  anel  natie)nal  ce)mmunity  gre)ups, 
Feele;ral  anel  .State  re;gulators.  ae:aelemie;s, 
and  e)the;r  interesteel  ])artie;s.  Althe)ugh 
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some  cuininenters  ])rovi(le(l  comments 
on  all  of  the  major  provisions  ol  the 
2012  Loan  Originator  Oompensation 
Proposal,  most  commmiters  I’ocnsed  on 
specilic  as])e{:ts  of' the  proi)osal.  as 
discussed  in  greater  d(!tail  in  the 
.section-hy-section  anah  sis  below. 

Many  commenters  addre.ssed  the 
pro])o.sed  ])rovisions  regarding  rec;ords 
that  creditors  and  loan  originator 
organizations  would  have  been  nupuriul 
to  maintain  to  (hnnon.stratc;  com])lianc(! 
with  the  com])en,sation-related 
provisions  of  tin;  pro])osal.  The  majoritv 
of  commenters  agreed  with  the  Bureau’s 
ludief  that  the  proposed  increase  in  the 
recordkeeping  pciriod  from  two  vcuirs  to 
thre(!  years  would  not  significantlv 
inc:rea,se  costs.  Some  commenters  asked 
for  clarification  nigarding  what  types  of 
records  would  he  recpiired  to  he 
maintained. 

Numerous  commenters  addres.sed  the 
proposed  definition  of  "loan 
originator,”  which  determines  which 
]){;rsons  would  he  subject  to  several  of 
the  provisions  in  the  propo.sal.  The 
topic  that  the  largest  nninher  of 
commenters  addressed  was  the 
exce])tion  from  the  definition  of  "loan 
originator”  for  certain  persons  who 
provide;  financing  to  consumers  who 
purchase  a  dwelling  from  these  jeensons 
[i.o.,  “seller  financing”).  Individuals, 
industry  professionals,  and  small 
business  owners  ceMumented  that  the 
Bur(;an  had  overlook(;d  the  impact  that 
the  pro])osal  would  have  on  consumers, 
stating  that  it  would  r(;duce  access  to 
credit  for  some  while  e;liminating  a 
reliable  retirement  vehicle  for  oth{;rs. 

A  large  nnmher  of  commenters 
addressed  the  Bureau’s  ]3ro])osal  to 
allow  creditors  to  charge  u])front 
origination  points,  di.scoimts,  and  fees 
in  transactions  in  which  someone  other 
than  the  consumer  pays  compensation 
to  a  loan  originator,  provided  that  the 
creditor  make  available  to  the  consumer 
loan  terms  without  upfront  origination 
points,  discount  i)oints,  or  fees  (/.e.,  the 
zero-zero  alternative).  One  of  tin;  mo.st 
common  a.ssertions  from  conmnaiters 
relating  to  jioints  and  f(;es  was  that  the 
zero-zero  alternative  restrictions  were 
dn])licative  of  otln;r  regulations,  or  that 
the  restrictions  being  implemented  in 
other  rules  were  sufficient  and  more; 
(;ffective  at  protecting  consumers. 

Many  hanks,  cr(;dit  unions,  and 
mortgage  professionals  (;xpressed 
concern  that  prohibiting  discount  points 
would  result  in  higher  intere.st  rates, 
could  reduce  ac.ce.ss  to  credit  for 
consumers,  and  would  subject  tin; 
cr(;ditors  to  higher-j)riced  mortgage 
rules.  Banks  and  credit  unions  opined 
that  complying  with  the  propo.sal  would 
make  lower-value  loans  unprofitable 


and  hanks  and  credit  unions  would  no 
longer  he  able  to  profitahlv  serve  that 
segment  of  the  market. 

A  significant  nnmh(;r  of  comm(;nt(;rs 
ass(;rt(;d  that  the  ])roposal  would  have  a 
negative  impact  on  affiliated  businesses, 
namely  inconvenience,  n;dnced  pricing 
advantages,  and  duplicativ(;  ])roc(;,s.ses. 
Other  connn{;nters  advocatecl  exempting 
fees  for  title  services  from  the  tvp(;s  of 
compen.sation  tr{;ated  as  loan  originator 
compen.sation  wh(;n  it  is  paid  to  an 
affiliate.  Sev(;ral  commenters  a.ssert(;d 
that  a  restriction  on  title  servic(;s  would 
not  benefit  consumers  and  could 
detrimentally  limit  consumers’  credit 
o])tions. 

rhere  was  no  consensus  among 
consumer  grou])s  on  whether,  or  how. 
the  Bureau  should  use  its  exemption 
authority  regarding  the  statutory  ban  on 
consumers  j)aying  ui)iront  points  and 
fees.  Some  indu.stry  commenters 
advocated  adjustments  or  alternatives  to 
the  zero-zero  proposal,  rather  than  a 
com])lete  (;xem])tion.  although  the 
a])])roaches  vari(;d  by  comm(;nter. 

A  large  nnmher  of  comments 
addr(;s.sed  (pialification  standards  for 
loan  originators  who  an;  not  .sid)ject  to 
State  lici;n,sing  re(]uir(;m(;nts. 
Repr(;.sentatives  of  hanks  stated  that  tlu; 
])ropos(;d  r(;(piir(;m(;nls  were  du])licativ(; 
of  (;xi.sting  n;(inir(;ments. 

Repr(;sentativi;s  of  nonhank  creditt)rs 
and  l)rok(;rs  argn(;d  that  tlu;  propo.sal 
was  too  l(;nient,  would  allow  for 
un(]nalified  loan  originators  to  work  at 
depository  institutions,  and  would 
create  an  unfair  competitive  advantage 
for  these  institutions. 

ii.  Post-Proposal  Oiitivach 

After  the  proi)osal  was  issuecl,  the 
Bureau  held  roundtable  meetings  with 
other  Federal  hanking  and  housing 
regulators,  consumer  gronjjs.  and 
industry  repre.sentatives  to  di.scuss  the 
proposal  ami  the  final  rule.  At  the 
Bureau’s  r(;(inest,  many  of  the 
])articipants  ])rovided  feedback,  which 
the  Bur(;au  has  consider(;d  in  ])reparing 
the  final  rule. 

F.  Ollwr  Ihilannikings 

In  addition  to  this  final  rule,  the 
Bureau  is  ado])ting  .several  other  final 
rules  and  issuing  om;  propo.sal,  all 
relating  to  mortgage  credit  to  imj)lement 
r(;(purements  of  title  XIV  of  tlu;  Dodd- 
Frank  Act.  The  Bureau  is  also  i.ssning  a 
final  rule  jointlv  with  oth(;r  Federal 
agencies  to  imiilement  re(iuir(;ments  for 
mortgage  appraisals  in  title  XIV.  Each  of 
the  final  rules  follows  a  pro])osal  issued 
in  2011  by  the  Board  or  in  2t)12  hv  the 
Bureau  alone  or  jointly  with  other 
Federal  agencies.  Collectively,  these 


])ro])o.sed  and  final  rules  are  referred  to 
as  the  'Fitle  XIV  Rulemakings. 

•  Ahilitv  to  liopav:  The  Bur(;an 
r(;centlv  i.ssued  a  rnh;.  following  a  Mav 
2011  ])ropo.sal  issued  by  the  Board  (the 
Board’s  2011  ATR  Bro])o.sal),  70  FR 
27300  (May  11,  2011),  to  implem(;nt 
])rovision.s  of  tlu;  Dodd-Frank  Act  (1) 
r(;(]niring  cr(;ditor,s  to  determine  that  a 
consumer  has  a  reasonable  ahilitv  to 
re])ay  covered  mortgage  loans  and 
establishing  standards  for  com|)liance. 
such  as  by  making  a  “(pialified 
mortgage,”  and  (2)  establishing  certain 
limitations  on  prepayment  j)enalties. 
pursuant  to  'LILA  section  12t)C  as 
established  hv  Dodd-FTank  Act  .sections 
1411.  1412.  and  1414.  1.5  U.S.C.  1030c. 
The  Bureau’s  final  rule  is  referred  to  as 
the  2013  ATR  Final  Rule. 

Simultaneously  with  the  2013  A'l’R 
Final  Rule,  the  Bureau  issued  a  propo.sal 
to  amend  the  final  rule  implementing 
the  ahility-to-repay  re(]uirenu;nt.s. 
including  by  the  addition  of  exemptions 
for  certain  nonprofit  creditors  and 
certain  homeownership  stabilization 
programs  and  a  definition  of  a 
"cjualified  mortgage”  for  certain  loans 
mach;  and  Iu;ld  in  portfolio  hv  small 
creditors  (the  2013  A'l’R  (;oncnrr(;nt 
Propo.sal).  The  Bureau  exp(;ct.s  to  act  on 
tlu;  2013  ATR  Concurrent  Propo.sal  on 
an  expedit(;d  basis,  .so  that  anv 
exceptions  or  adjn.stnu;nt.s  to  the  2013 

A  PR  Final  Rule  can  take  (;ffect 
simnltaneously  with  that  rnh;. 

•  Fscrows:  The  Bureau  recently 
issued  a  rule,  following  a  March  2011 
pro])o.saI  issued  by  the  Board  (the 
iloard’s  2011  E.scrows  Pro|)osal).  70  FR 
11508  (Mar.  2,  2011).  to  im])lenu;nt 
certain  provisions  of  the  Dodd-Frank 
Act  expanding  on  exi.sting  rules  that 
recpiire  escrow  accounts  to  be 
established  for  higher-priced  mortgage; 
loans  and  creating  an  exemption  for 
certain  loans  held  by  creditors  operating 
j)redominantlv  in  rural  or  under.serv(;d 
areas,  pursuant  to  TILA  section  129D  as 
established  by  Dodd-Frank  Act  sections 
1401.  15  U.S.C.  1039(1.  'flu;  Bur(;au’s 
final  ride  is  referr(;d  to  as  the  2013 
Escrows  Final  Rule. 

•  HOEPA:  Following  its  Inlv  2012 
projiosal  (the  2012  HOEPA  Projuisal),  77 
FR  49090  (Ang.  15.  2012),  the  Bur(;an 
recently  i.ssiu;d  a  final  rule  to  implement 
Dodd-Frank  Act  r(;(iuin;ment.s 
(;xpanding  jirotections  for  "high-cost 
mortgages”  under  the  Honu;owner.ship 
and  Eiputy  Prot(;ction  Act  (HOEPA), 
])ur.suant  to  TILA  si;ction.s  103(hh)  and 
129,  as  amended  hv  Dodd-Frank  Act 
.sections  1431  through  1433.  15  D.S.fk 
10t)2(hh)  and  103t).  The  Bun;au  n;centlv 
issued  rules  to  imj)h;nu;nt  c»;rtain  title 
XIV  r(;(iuir(;ment.s  concerning 
honu;own(;r.ship  counseling,  including  a 
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nujuinaiuait  that  lenders  jjrovide  lists  of 
homeownershij)  counselors  to 
a])])li(:ants  for  federally  related  inort<>age 
loans,  |)iirsuant  to  RFSFA  section  5(c), 
as  amended  hv  llodd-Frank  Act  .section 
1450.  12  l)..S.(k  2(i04(c).  I’lie  liurean's 
final  ride  is  referred  to  as  the  2013 
IIOFPA  Final  Rule. 

•  .Sen'/f.7ng;  Following  its  August 

2012  pro|)osals  (the  2012  RFSPA 
Servicing  Proposal  and  2012  TII.A 
.Servicing  Projiosal).  77  FR  57200  (.Sejit. 
17.  2012)  (RFSPA):  77  FR  57318  (.Sept. 
17.  2012)  (TIFA).  the  llurean  recently 
issued  final  rules  to  implement  Dodd- 
Frank  Act  reipiirements  regarding  force- 
placed  insurance,  error  re.solution, 
information  requests,  and  payment 
crediting,  as  well  as  niquirements  for 
mortgage  loan  periodic  statements  and 
adjustahle-rate  mortgage  reset 
disclosures,  pursuant  to  section  0  of 
RF.SPA  and  sections  128.  128 A,  120F. 
and  120(J  of 'flFA.  as  amended  or 
estahlished  hv  Dodd-Frank  Act  .sections 
1418,  1420,  1403,  and  1404.  12  II.S.C. 
2005:  15  U.S.C.  1038,  1038a.  103‘)f.  and 
l()30g.  The  Bureau  akso  recently 
finalized  rules  on  earlv  intervention  for 
trouhled  and  delimpient  horrowers,  and 
loss  mitigation  jn'ocedures,  ])ursuant  to 
the  Bureau’s  authority  under  section  (i 
of  RF.SPA.  as  amended  hv  Dodd-Frank 
Act  section  1403.  to  eslahlish 
obligations  for  mortgage  servicers  that  it 
finds  to  he  appropriate  to  carry  out  the 
consumer  jirotection  |)urposes  of 
Rli.SPA.  and  its  authority  under  section 
10(a)  of  RF.SI’A  to  prescribe  rules 
nece.ssarv  to  achieve  the  |nirposes  of 
RIvSPA.  The  Bureau's  final  rule  under 
RI'i.SPA  with  resjiect  to  mortgage 
.servicing  also  e.stahlishes  reipiirements 
for  general  servicing  standards  jiolicies 
and  procedures  and  continuity  of 
contact  inirsuant  to  its  authority  under 
.section  10(a)  of  RF.SPA.  The  Bureau’s 
final  rules  are  referred  to  as  the  2013 
RF.SPA  .Servicing  Final  Rule  and  the 

2013  TILA  Servifiing  Final  Rule, 
respectively. 

•  /\})i)r(iis(ils:T\w  Bureau,  jointly 
with  other  Federal  agencies.^’’  is  issuing 
a  final  rule  implementing  Dodd-Frank 
Act  reijuirements  concerning  ap|)rai.sal.s 
for  higher-risk  mortgages,  ])ur.suant  to 
ril.A  section  12011  as  established  hv 
Dodd-Frank  Act  .section  1471.  15  lI..S.(i. 
1()30h.  fins  ride  follows  the  agencies’ 
August  2012  joint  propo.sal  (the  2012 
Interagimcy  Ajiprai.sals  Ihoposal).  77  FR 
.54722  (.Sept.  5.  2012).  The  agencies’ 
joint  final  rule  is  referred  to  as  the  2013 


''  .Spiu'.iiiciillv.  till:  Itoiinl  iil Ciivcriiors  iil  tin: 
Fi:(li;i'al  Ri:si;m:  .Svslciii.  llu:  OHicc  o)  tin: 

( :imi|)lr(illi:r  111  IIh;  Currancv.  llii;  I''i:(li;r:il  Oiiposil 
Insiiriinci;  Corporatiiin.  tin:  Natiiiiial  (:ri:ilit  llniiiii 
Ailininistratiiin.  anil  tin:  Fi:rli:ral  lliuising  F'lnanni: 
.\f-i:iu:y. 


Interagency  Appraisals  Final  Rule.  In 
addition,  following  its  August  2012 
jtroposal  (the  2012  FOOA  Appraisals 
Proposal),  77  FR  50300  (Aug.  21.  2012). 
the  Bureau  is  issuing  a  final  rule  to 
implement  provisions  of  the  Dodd- 
Frank  Act  reipiiring  that  creditors 
provide  apitlicants  with  a  frei;  cojtv  of 
written  apprai.siils  and  valmitions 
develo|)ed  in  connection  with 
iipplications  for  loiins  secured  hv  a  fir.st 
lien  on  ;i  dwelling,  pursuant  to  .section 
701(e)  of  the  fiiiuiil  Credit  Opportuidty 
Act  (fXX)A)  as  amended  hv  Dodd-Frank 
Act  .section  1474.  15  U.S.C.  1001(e).  The 
Bureau’s  final  rule  is  referred  to  as  the 
2013  F(X)A  ApiJrai.sals  Final  Rule. 

The  Bureau  is  not  at  this  time 
finalizing  jiroposals  conceridng  various 
disclosure  reipiirements  that  were 
added  by  title  XIV  of  the  Dodd-Frank 
Act.  integration  of  mortgage  disclosures 
under  TILA  and  RF.SPA,  or  a  siinjtler. 
more  inclusive  defiidtion  of  the  finance 
charge  for  purposes  of  disclosures  for 
closiul-end  mortgagi!  transactions  under 
Reguliition  Z.  The  Bureau  (!X|)ect.s  to 
finalize  the.se  propo.sals  and  to  consider 
whether  to  .tiljusl  regulatory  thresholds 
unditr  the  Title  XIV  Rulemakings  in 
connection  with  any  change  in  the 
calculiition  of  the  financi!  chiirge  later  in 
2013,  after  it  hits  completed  quiintiliilive 
testing,  and  any  additioiiiil  (|u<ilitative 
tiisting  deemed  appropriate,  of  the  forms 
that  it  itroposed  in  )uly  2012  to  combine 
TILA  mortgiige  disclosures  with  tin; 
good  faith  e.stimate  (RIvSPA  CFF)  and 
settlement  stiitenient  (RF.SPA  settlement 
stiitimieid)  required  under  RF.SPA. 
pursucint  to  Dodd-Frank  Act  section 
1032(0  iind  sections  4(a)  of  RF.SPA  and 
105(1))  of  TILA,  as  amended  by  Dodd- 
Frank  Act  sections  1008  and  ilOOA. 
resjiectively  (the  2012  TILA-RFSPA 
Proiiosal).  77  FR  51110  (Aug.  23.  2012). 
Accordingly,  the  Bureau  already  has 
i.ssue(l  a  final  rule  delaying 
implementation  of  various  affected  title 
XIV  disclosure  ])rovi.sions.  77  FR  70105 
(Nov.  23,  2012).  riie  Bureau’s 
apj)roaches  to  coordinating  the 
im])lementation  of  the  Title  XlV 
Rulemakings  and  to  the  finance  charge 
pro])osal  are  discussed  in  turn  below. 

fj’.  Coovdindied  Iinpluiiwntdtion  of  TUId 
XI\’  Ihddiiuikiiit’s 

As  noted  in  all  of  its  foregoing 
proposals,  the  Bureau  regards  each  of 
the  Title  XIV  Rulemakings  as  affecting 
aspects  of  the  mortgage  industry  and  its 
regulations.  Accordingly,  as  noted  in  its 
jtroposals,  the  Bureau  is  coordinating 
carefully  the  Title  XlV  Rulemakings, 
particularly  with  respect  to  their 
effect iye  dates.  The  Dodd-Frank  Act 
requiremeids  to  he  implemented  by  the 
Title  XIV  Rulemakings  generally  will 


take  effect  on  )anuary  21. 2013,  unle.ss 
final  rules  implementing  those 
requirements  are  i.ssued  on  or  before 
that  date  and  proyide  for  a  different 
effectiye  date.  Sao  Dodd-Frank  Act 
section  1400(c).  15  l]..S.(;.  KiOl  note.  In 
addition,  some  of  the  Title  XIV 
Rulemakings  are  to  take  effect  no  later 
thiin  one  year  after  they  are  i.ssued.  Id. 

The  comments  on  the  appropriate 
inq)lementation  date  for  this  final  rule 
are  discu.ssed  in  detail  below  in  part  VI 
of  this  notice.  In  general,  howeyer, 
consumer  groujis  reipiested  that  the 
Bureau  |)ut  the  jirotections  in  the  Title 
XlV  Rulemakings  into  effect  as  soon  as 
])ractic<ihle.  In  contrast,  the  Bureau 
received  .some  industry  comments 
indicating  that  iin])lementing  so  many 
new  reijuiremeids  at  the  same  time 
would  create  a  significant  cumulative 
burden  for  creditors.  In  addition,  many 
commenters  also  acknowledged  the 
advantiiges  of  im])lementing  inultijile 
revisions  to  the  regulations  in  a 
coordiiiiited  fashion.’’-  Thus,  a  tension 
exists  between  coordinating  the 
adoption  of  the  Title  XIV  Rulemiikings 
iind  facilitating  industry’s 
inqilementation  of  such  a  large  set  of 
new  reijuirements.  .Some  hiive  sugge.sted 
that  the  Bureau  resolve  this  tension  by 
adopting  a  se(|uenced  implementation, 
while  others  have  reipiested  that  the 
Bureau  sim])ly  jirovide  a  longer 
implementation  jieriod  for  all  of  the 
final  rules. 

The  Bureau  recogidzes  that  many  of 
the  new  provisions  will  require 
creditors  and  loan  originators  to  make 
changes  to  automated  systems  and, 
further,  that  most  administrators  of  large 
systems  are  reluctant  to  make  too  many 
changes  to  their  systems  at  once.  At  the 
.same  time,  however,  the  Bureau  notes 
that  the  Dodd-Frank  Act  e.stahlished 
virtually  all  of  these  changes  to 
institutions’  compliance 
re.s])on.sihilities.  and  contemplated  that 
they  he  im])lemented  in  a  relatively 
short  period  of  time.  And.  as  already 
noted,  the  extent  of  interaction  among 


'■-’Ol  llu:  sovonil  liiiiil  nilos  Imiiig  iKlt)|)ti:ii  iinili:r 
llu:  'I'illi:  XlV  Riilunuikings.  six  unl.iil  anu:ntlmi:nts 
to  Ruguliiliiin  Z.  with  llu:  onlv  i:xi:i:|ilii)ns  lioing  llu: 
2l)i:t  Ri:Sl’,\  .Servicing  Final  Ruli:  (Regulalion  .\) 
anil  llu:  201  :t  IXiOA  .Xppraisals  Final  Ruli: 
(Rugiilaliini  8);  llu:  20i:t  HOFI’A  Final  Ruli:  also 
aincnils  Rcgnlalion  X.  in  .uliiiliiin  In  Rcgulalion  Z. 
llu:  six  Rcgulalion  Z  linal  rules  involve  numerous 
inslances  of  inlersecling  provisions,  eillier  liy  cross- 
relerences  lo  each  ollier’s  provisions  or  by  ailo))ling 
parallel  provisions.  1  bus.  ailopling  some  of  lbo.se 
ameiubnenis  wilboiil  also  ailopling  cerlain  olber. 
closelv  relaleil  provisions  woulil  creale  significanl 
lecbnical  issues.  i:.g..  new  provisions  conlaining 
cross-references  lo  olber  prov  isions  Ibal  ilo  nol  vel 
exisl.  wbicb  coulil  uiulermine  llu:  abililv  of 
credilors  anti  olber  parlies  subjeci  lo  llu:  rules  lo 
unilerslaiul  Ibeir  obligalions  anil  implemeni 
appropriale  syslems  dianges  in  an  inlegraleil  iinil 
efficieni  manner. 
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many  of  the  Title  XIV  Rulemakings 
necessitates  that  many  of  their 
provisions  take  effect  together.  I'Miially. 
notwithstanding  connnenters'  (!X))res.se(l 
concerns  for  cumulative;  hnr(h;n.  the 
Ihireau  ex])ects  that  creditors  and  loan 
originators  actually  mav  r(;alize  some 
(;ffici(;ncies  from  adapting  their  systems 
for  comi)liance  with  multiple  new, 
clo.s(;ly  relal(;d  re(]uirem(;nts  at  once, 
(;s])ecially  if  given  snffici(;nt  ov(;rall 
time  to  do  so. 

Acceerdingly,  the  Hnr(;au  is  r{;(]niring 
that,  as  a  general  matter,  creditors,  loan 
originators,  and  other  affected  persons 
begin  com]dying  with  the  final  rnles  on 
lanuarv  10,  2014.  As  noted  above, 
.section  1400(c)  of  the  Dodd-Frank  Ael 
reepiires  that  some  provisions  of  the 
Title  XIV  Rulemakings  take  effect  no 
later  than  one  year  after  the  Bureau 
issues  them.  Accordingly,  the  Bureau  is 
establishing  January  10,  2014,  one  year 
after  issuance  of  the  Bureau's  2013  ATR, 
Fscrows,  and  HOFPA  Final  Rules  (i.e., 
the  earliest  of  the  title  XIV  final  rules), 
as  th(;  baseline  effective  date  for  most  of 
the  Title  XIV  Ridemakings.  The  Bureau 
l){;liev(;s  that,  on  balance,  this  approach 
will  facilitate  the  implementation  of  the 
rules’  overlapping  ])rovisions,  while 
also  id'fording  cr(;ditors  suffici(;nt  time 
to  imj)lem(;nt  the  more  comi)lex  or 
r(;source-intensive  new  r(;(|nirements. 

The  Bureau  has  identifi(;d  certain 
rulemakings  or  selected  aspects  thereof, 
however,  that  do  not  lae.sent  significant 
implementation  burdens  for  industry, 
including  §  1020.3(i(h)  and  (i)  of  this 
final  rule.  Accordingly,  the  Bureau  is 
setting  earlier  effective  dates  for  these 
|)aragraphs  and  certain  other  final  rules 
or  as})ects  thereof,  as  applicable.  I  he 
effective  dates  for  this  final  rule  are  set 
forth  and  explained  in  jiart  VI.  The 
effective  dates  for  the  other  final  rules 
are  discussed  in  the  Federal  Register 
notices  for  those  rules. 

More  Inclusive  Finance  Charge  Proposal 

As  noted  above,  the  Bureau  ])ropo,sed 
in  the  2012  TILA-RESPA  Pro])osal  to 
make  the  definition  of  finance  charge 
more  inclusive,  thus  rendering  the 
finance  charge  and  annual  ])ercentage 
rate  a  more  useful  tool  for  consumers  to 
com])are  the  cost  of  credit  acro.ss 
different  alternatives.  77  FR  .51110, 
51143  (Ang.  23,  2012).  Because  the  new 
definition  would  include  additional 
costs  that  an;  not  currently  counted,  it 
would  can.se  the  finance  charges  and 
APRs  on  many  affected  transactions  to 
increase.  This  in  turn  could  cause  more 
such  transactions  to  become  subject  to 
various  compliance  regimes  under 
Regulation  Z.  Specifically,  the  finance 
charge  is  central  to  the  calculation  of  a 
transai'.tion's  “j)oints  and  fees."  which 


in  turn  has  b(;en  (and  remains)  a 
coverage  threshold  for  the  special 
protections  afford(;d  "high-cost 
mortgages"  und(;r  HOFPA.  Points  and 
fees  also  will  lx;  subject  to  a  3-perc(;nt 
limit  for  purpo.s(;.s  of  determining 
wlu;ther  a  tran.saction  is  a  “(inalifi(;d 
mortgage”  under  the  2013  ATR  Final 
Rule.  M(;anwhile,  tin;  Al^R  s(;rve.s  as  a 
cov(;rage  thr(;.shold  for  HOFPA 
protections  as  well  as  for  c(;rtain 
protetlions  afford(;d  “higher-i)ric(;d 
mortgage  loans”  under  §  1020.35. 
including  the  mandatory  e.scrow 
account  reciuirements  h(;ing  amended  by 
the  2013  Escrows  Final  Rule.  Finally, 
because  the  2013  Interagency  Apjjraisals 
Final  Rule  uses  the  .same  APR-hased 
coverage  te.st  as  is  used  for  identifying 
higher-priced  mortgage  loans,  the  APR 
affects  that  rulemaking  as  well.  Thus, 
the  propo.sed  more;  inclusive  finance 
charge  woidd  have  had  the  indirect 
effect  of  increasing  coverage  under 
HOFPA  and  tin;  e.scrow  and  appraisal 
re(|uirement.s  for  higher-priced  mortgage; 
loans,  as  well  as  decr(;asing  the  number 
of  transactions  that  may  he  (pialified 
mortgage.s — even  holding  actual  loan 
terms  con.stant — sim|)ly  h(;can.se  of  the 
incr(;a.s(;  in  calculated  finance;  e;harge;.s, 
anel  e:e)nse;ejue;ntly  APRs,  lor  e:le).se;ei-e;nel 
meertgage  tnms:ie;tie)n.s  generallv. 

As  ne)te;el  aheeve;,  the;.se;  e;xp<mele;el 
e:e)ve;rage;  e:e)n,se;eine;ne:e;.s  were;  met  the; 
intent  e)f  the;  me)re;  inedusive;  fin<me;e; 
ediarge  pre)])e).sal.  Ae:e:e)relingly.  as 
eliseai.sseel  me)re;  e;xte;n.sive;ly  in  the; 
E.se:re)W.s  l’re)pe).sal.  the;  HOFPA  Pre)pe)sal. 
the  ATR  Pre)pe).sal,  and  the;  lnte;ragene:y 
Apprai.sals  Preepexsal,  the;  Bexirel  ;mel 
suh.si;eiue;ntly  the;  Bureau  (anel  other 
age;ne:ie;.s)  seeught  e:e)mme;nt  e)n  e:e;rtain 
aeljustments  to  the;  affe;cte;el  re;gulatory 
thre;.she)lel.s  te)  e:ejunte;rae:t  this 
uninte;neieet  effee:t.  First,  the  Boarel  anel 
then  the;  Bureau  j)re)j)e).se;el  to  aelojjt  a 
“trcm.sae:tie)n  e:e)verage  rate"  fe)r  u.se;  as 
the  metrie;  tee  ele;termine  e.overage  e)f 
these  re;gime;.s  in  plae;e;  of  the  APR.  The; 
tran.sae:tie)n  e;overage;  rate  we)idel  hcive 
been  e;ale;ulateel  solely  lor  e;e)ve;riege 
ele;te;rminatie)n  ])ur])e),se;s  anel  weenlel  ne)t 
have;  he;e;n  eliscloseel  te)  e;on.sume;rs,  wlu) 
still  we)idel  have;  re;e:e;ive;el  eenly  a 
eli.se:le).snre;  e)f  the;  e;xpaneleel  APR.  fhe 
tran.saedieen  e:e)ve;rage;  rate;  e;ale:idatie)n 
we)idel  e;xe;lnele;  fre)m  the;  ])re;])aiel  finaneu; 
ediarge  all  e;e)st.s  e)the;rwi.se;  ine.lueleel  fe)r 
pnri)e)se;.s  e)f  the;  APR  exileailatieen  e;xe:e;])t 
e;harge;.s  retaineel  by  the;  eaeeliteer,  emy 
meertgage;  hre)ke;r,  or  any  affiliiite;  e)f 
e;ithe;r.  Similarly,  the;  Be)inel  anel  Bureau 
])re)])e).se;el  te)  re;ve;r.se;  the;  e;ffe;e:t.s  e)f  the; 
me)re;  inednsive  finaneu;  ediarge  e)n  the; 
e:ale;ulation  e)f  peeints  anel  fe;e;s;  the  points 
anel  fe;e;.s  figure  is  e:ale:ulate;el  e)nly  as  a 
HOFPA  anel  epialifieel  mortgage  e;e)verage 


metrie:  anel  is  ne)t  eli.se;le)se;el  to 
e:e)n.snme;r.s.  The;  Bure;au  also  se)ught 
e;e)mme;nt  e)n  e)the;r  potential  mitigatie)n 
me;asure;.s,  sne;h  as  aeljn.sting  the  numerie: 
thre;she)Iels  leer  p<irtie;id<ir  e;e)mpliane;e; 
re;gime;s  te)  ae:e:e)nnt  fe)r  the;  ge;ne;ral  shift 
in  affe;e:te;el  transae:tie)ns’  APRs. 

The;  Bureau’s  2012  TIFA-RFSPA 
Pre)])e).s;il  .se)Ught  e:e)mme;nt  e)n  whe;the;r  te) 
finalize;  the;  me)re;  ine:Iu.sive;  fincme;e; 
e;harge  pre)pe).sal  in  e;e)njunctie)n  with  the; 
Title;  XIV  Rulemakings  e)r  with  the;  rest 
e)f  the;  TlLA-RIvSPA  Preepeesal 
e:e)ne:e;rning  the;  inte;gratie)n  e)f  meertgage; 
elise:le)snre;  forms.  77  FR  51110,  51125 
(Ang.  23,  2012).  lJpe)n  aelelitie)nal 
e:e)n.siele;ratie)n  anel  re;vie;w  of  ce)mmt;nt.s 
re;ce;ive;el,  the;  Bureau  ele;e:ieleel  to  elefer  a 
ele)e;isie)n  whe;the;r  te)  aele)pt  the;  more; 
inclusive;  finane;e  e;harge  ])rope).sal  anel 
any  re;late;el  aeljustments  to  re^gidatorv 
threjsholds  until  it  later  finalizes  the 
TILA-RFSPA  Preeposal.  77  FR  54843 
(Sept.  0,  2012);  77  FR  54844  (Sept.  0, 
2012).^’  *  Ae:e;e)relingly.  the;  2013  Fse:re)ws, 
HOFPA,  ATR,  anel  Inte;rage;ne:y 
Apprai.sals  Final  Rule;.s  all  are;  ele;fe;rring 
ciny  ae:tie)n  on  the;ir  re;.spe;e:tive;  pre)])e)se;ei 
aeljnstme;nt.s  te;  re;gidate)ry  thre;she)lel.s. 

IV.  Legal  Authority 

On  Jidy  21,  2011,  se;e;tie)n  1001  e)f  the; 
De)elel-Fnmk  Ae:t  transfe;rre;el  te)  the; 
Bure;;!!!  the  “e:e)n.snme;r  finane;ial 
pre)te;e;tie)n  fnne;tie)ns’’  previeensly  ve;.ste;el 
in  e:e;rtain  e)the;r  Fe;ele;r<il  age;ne;ie;s, 
ine;hieling  the;  Be)arel.  The;  te;rm 
“e:e)nsnme;r  finane:ial  pre)te;e:tie)n 
fune:tie)n’’  is  elefineel  to  ine:lnele;  "all 
antheerity  to  pre;.se:ril)e;  rule;s  e)r  issue 
e)rele;r.s  e)r  gnielelines  pursuant  te)  any 
Feeleral  ce)n.snme;r  finane:ial  law. 
ine:lneling  pe;rfe)rming  appre)priate 
fune:tie)ns  te)  promulgate  anel  review 
sue;!)  rules,  orelers.  anel  gnieleline;s.’’  12 
U.S.C.  5581(a)(1).  TILA  is  a  Feele;ral 
e:e)n.snmer  finane;ial  law.  I3e)elel-Frank 
Ae:t  .se;e;tie)n  1002(14),  12  II.S.O.  .5481(14) 
(elefining  "Fe;eleral  e:e)nsume;r  finane:ial 
law”  te)  ine;luele  the  “enumerateel 
e:e)nsume;r  hiws"  iinel  the;  ))re)vi.sie)ns  e)f 
title  X  of  the;  De)elel-Frank  Ae:t);  Deeelel- 
Fnmk  Ae:t  .se;e;tie)n  1002(12),  12  H.S.C. 
5481(12)  (elefining  "e;nnme;rate;el 
e;e)nsume;r  laws"  te)  ine:luele;  TILA). 
Ae:e:e)relingly.  the;  Bure;au  has  authority 
te)  i.ssne  re;gidatie)ns  pursuant  to  TILA. 
This  fin.il  rule;  is  issueel  on  lanuarv  20. 
2013,  in  ae;e:e)relane;e;  with  12  (iFR 
1074.1. 


■’‘l  li(!.s(!  iiolicos  (!Xl(!iul(!(l  till!  coiniiKMil  iKM'idil  (in 
llu!  tiuii'd  incliisivd  I'in.incd  (:l)ar<>(!  iind 
ceirrdspdiuiiii'’  mi’ll  la  Icirv  thrdsluild  adjuslnidiits 
imdar  tiui  21)1 2  Tll..\-Ki;.SI>.\  and  HOKl'A 
I’nipdsals.  1  lidv  did  not  clian^i;  anv  ollidr  aspnet  dt 
dithar  prd|)dsal. 
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A.  The  Tnilh  in  Lendin^j,  Act 
'I'lLA  .S(u;ti()n  l()8((:(;)(2)(F)(v) 

As  added  by  the  Dodd-luank  Act, 

TlbA  section  l()8(cc)(2)(F)(v),  1.5  ll.S.d. 
l(j()2(cc)(2)(l'])(v)  aulliori/.es  the  Bureau 
to  |)r(!scril)(!  otluir  critinia  that  scdler 
liuaucers  need  to  uuua.  aside  iroiu  tho.se 
euuuMuatcid  iu  tlie  statute,  to  (jiialilv  lor 
llie  S(!ller  liuaucer  (ixclusiou  Iroui  tlie 
(lel'iuiliou  oi  tlie  term  ‘‘mortgage 
originator.  The  Bureau's  exercise  of  that 
authority  is  di.scussed  iu  the  sectiou-hy- 
.sectiou  analysis  of  the  seller  liuaucer 
exclusion. 

TlhA  Section  105(a) 

As  amended  hv  the  Dodd-Frank  Act. 
TILA  .section  l()5(a).  15  U.S.C.  1004(a), 
directs  the  Bureau  to  prescribe 
regulations  to  carry  out  the  piirjio.ses  oi 
TILA.  and  provides  that  such 
regulations  may  contain  additional 
reipiirements.  classifications, 
differentiations,  or  other  provisions,  and 
may  provide  for  such  adjustments  and 
exceptions  for  all  or  anv  class  of 
transactions,  that  the  Bureau  judges  are 
necessarv  or  proper  to  ellectnate  the 
l)ur|)ose.s  of  TILA,  to  jirevent 
circumvention  or  evasion  thereof,  or  to 
facilitate  compliance.  The  |uirpose  of 
TILA  is  "to  assure  a  meaningful 
disclosure  ol  credit  terms  .so  that  the 
consumer  will  he  able  to  conpiare  more 
reatlily  the  various  credit  terms 
available  to  him  and  avoid  the 
uninformed  use  of  credit."  TILA  section 
l()2(a):  15  U.S.C.  l(i()l(a).  These  stated 
juirposes  are  tied  to  Congre.ss's  finding 
that  “economic  stabilization  would  he 
enhanced  and  the  comjietition  among 
the  various  financial  institutions  and 
other  firms  engaged  in  the  extension  of 
consumer  credit  would  he  strengthened 
by  the  informed  u.se  of  credit.”  TILA 
.section  l()2(a).  Thus,  strengthened 
competition  among  financial 
institutions  is  a  goal  of  TILA.  achieved 
through  the  effectuation  of  TlLA’s 
|)ur|)oses.  In  addition.  TILA  section 
129B(a)(2)  e.stahlishes  a  purpo.se  of  TILA 
sections  12911  and  129C  to  "assure 
consumers  are  oIFmchI  and  receive 
residential  mortgage  loans  on  tcnins  that 
nnisonahly  ndlcjct  their  ability  to  re])ay 
the  loans  and  that  are  nnderstandahle 
and  not  unfair.  dece])tive  or  abusive." 

15  U.S.C.  l()89h(a)(2). 

Historically.  TILA  .section  l()5(a)  has 
serv'ed  as  a  broad  source  of  authoritv  lor 
rules  that  promote!  the  informed  use  of 
credit  through  nupiired  disclosunis  and 
suhstantivi!  regulation  of  certain 
|)raclices.  However.  Dodd-Frank  Act 
.s(!ction  TIOOA  clariluid  the  Bureau's 
.section  l()5(a)  authority  by  amending 
that  section  to  provide  expre.ss  authority 
to  j)re.scrihe  regulations  that  contain 


"additional  nHiuirements”  that  tlu! 
Bureiau  finds  are  lUicessary  or  pro])er  to 
ellectnate  tlu!  ])nrpo.ses  of  TILA,  to 
pr(!V(!nt  circnmv(!ntion  or  (wasion 
ih(!reof.  or  to  facilitate!  e:e)mpliane:e!.  This 
amenelment  e:larifie!el  the!  autheeritv  le) 
e!xe:re;ise!  TILA  .se!e:tie)n  l()5(a)  te) 
pre!se;rihe!  re!epure!me!nts  heweenel  therse 
spe!e;ifie:ally  listeel  in  the  statute!  that 
me!e!t  the  stiuielarels  e)ntliue!el  in  se!e:tie)n 
l()5(a).  The  Deeelel-Frank  Ae;l  iilse) 
e:larifie!el  the  Bnre!aii's  rulemaking 
autheu  ity  eweir  e:e!rtain  high-e:e)st 
me)rtgage!s  ]uirsuant  te)  se!e:tie)n  lU5(a).  As 
ameneleul  by  the  Deeelel-Frank  Ae:l.  the 
Bureiau's  TILA  se!e;tie)n  1()5(a)  autheuity 
te)  make  aeljustments  anel  e)xe:e!])tie)ns  te) 
the  reiepiiremeuils  e)f  TILA  a])])lie)s  te)  all 
transae;tie)ns  suhjee:!  te)  TILA.  e!xe:e!|)l 
with  respee:!  te)  the  substantive 
pre)te)e:tie)ns  e)f  TILA  seulieui  129.  15 
U.S.(].  1()89.'’'  whie:h  apply  te)  the  high- 
e:e)st  me)rtgage!S  rederreel  te)  in  TILA 
.seulion  l()8(hh).  15  U.S.C.  1802(1)1)). 

This  final  rule  imi)le!me!nts  the  De)elel- 
Frank  Ae;t  re!epure!menls  anel  eistahlishes 
sue:h  aelelitieuial  re!epiire)me!nt.s. 
aeijustmeints,  anel  exeuiptieens  as.  in  the 
Burexui's  jnelgmeml.  are!  neuiessary  anel 
pre)pe!r  te)  e:arrv  e)nt  the  pnrpe)se).s  e)f 
TILA.  |)re!ve!nt  e:ire:nmve!ntie)n  e)r  evasie))! 
the!r)!e)f,  e)r  te)  fae:ilitate!  e;e)m|)Iiane:e.  In 
ele!ve)le)ping  iheise  as|)e!e:ts  e)f  the  final 
ride!  pursuant  te)  its  authe)rity  unele!r 
TILA  .se!e:tie)n  1()5(a).  the  Bureau  has 
i:e)nsiele!re!el  the  purpe)se!s  e)f  TILA. 
inediuling  e!nsuring  meaningful 
elise:le)snre!s.  fae:ilitating  e:e)nsume!rs' 
ability  te)  e:ompare!  eaeielit  te!rms.  anel 
he!li)ing  e:e)nsinne!rs  avoiel  the 
uninfe)rme:el  use!  e)f  e;re!elit,  as  well  as 
ensuring  e;e)nsume:rs  are:  e)ife!re!el  anel 
re)e:eive!  resielential  meertgage  leeans  e)n 
terms  that  reiaseenahly  refleeit  their  ability 
to  re!])ay  the  leeans  anel  that  are 
imelerstanelahle  anel  ne)t  unfair, 
ele)e:eptive  e)r  abusive.  In  elevelojiing  this 
final  rule  anel  using  its  autheerity  uneler 
TILA  .see;tie)n  105(a),  the  Bureum  alse)  has 
e:e)nsiele!reel  the  finelings  e)f  TILA, 
inedueling  strengtluiiiing  exempetitieen 
ameeng  finane;ial  institntieens  anel 
pre)me)ting  euxeneemie:  stabilization. 

TILA  .Se)e:tie)n  129B(e;) 

De)elel-Frank  Ae:t  se!e;tie)n  1408 
ameneleiel  TILA  seulieen  12‘)B  by 
impe)sing  twe)  limitalieens  e)n  le)an 
e)ri<^inate)r  e;e)m])e!nsatie)n  te)  re!elue:e)  e)r 
e:liminate  .steuiiing  ine.eintivexs  fe)r 
re!.siele!ntial  me)rtgage  le)ans.^’'’  15  U.S.C. 


'■‘'I'll.A  st!(:lioi)  1 2!)  coDtiiiies  riHiuinimoDts  Ibr 
(:(!iliiin  liij;l)-(:()sl  morlKiiflus.  (!stiil)lisli(!(l  l)y  HOM’.A. 
wliicli  iiri!  coniiiiouly  citlltid  IIDM’A  lomis. 

'"'.Suction  1402  oil  lie  Doild-l'rank  Act  also  addiid 
n(!\v  'ril.,\  section  12!)li(c){:t).  wliicli  r(!(|nii'(!S  the 
linrcan  to  proscrihi!  rc^nlalions  to  proliil)il  certain 
kinds  of  sl(!>!i'ine.  abusive  or  unlair  lending 
practices,  iniscliaraclia  i/.alion  of  credit  histories  or 


l()8‘)h(e:).  First,  it  genetnillv  prohibits 
loan  origimitors  from  reextiving 
tx)mi)en.siitit)n  for  <my  resiele:ntial 
mortgiige  loan  tluit  varies  haseel  on  the 
terms  of  the  lotm.  other  than  the:  amount 
of  tilt!  i)rint;ipal.  ,Se!tx)ntL  TlLy\  stxditin 
129B  gt!nt!r;illy  iillttws  ttnly  ex)nsume!rs 
tt)  tx)mpe!ns<itt!  Iti.m  etrigimitetrs,  theeugh 
cin  i!xex!ptie)n  pt!rmits  e)the!r  ptirsetns  te) 
|)iiy  "iin  e)riginatit)n  fe!e  t)r  elitirge!"  te)  ii 
it)im  t)riginatt)r.  hut  t)nly  if  twt) 
ex)ntlitie)ns  <ire:  mt)t:  (1)  The  lt)an 
t)riginittt)r  tlt)e)s  nt)t  re!ex:ive!  ;my 
tx)mpe!nsati))n  elirexdly  fre)m  a  tx)nstime!r: 
anel  (2)  the  tx)nsumer  elt)es  nt)t  make  an 
tipfrt)nt  ])aymt!nt  e)f  tlisex)nnt  ])t)ints. 
t)riginatie)n  pt)ints.  t)r  fetes  (t)ther  than 
ht)n<i  fitle  thirel-party  fexts  that  are  not 
rtitaineel  by  the  t:retlitt)r.  the  lt)an 
t)riginator.  t)r  the  affiliates  t)f  either). 

The  Burttau  has  authority  to  pre.sta  ihe) 
reigulations  tt)  prt)hihit  the  aht)ve! 
])ritt:tiex!s.  In  aelelition.  TILA  stxlion 
129B(t:)(2)(B)(ii)  autht)rizes  the  Bureau 
tt)  eaeate  t!xt!mptit)ns  fre)m  the 
extx)])tie)n's  .setx)nel  iireireepiisite,  that  the 
tx)nsumt!r  must  nt)t  make!  tiny  tipfreent 
])aymt!nts  e)f  pt)ints  e)r  fetes,  whetre  the 
Bnrttau  eledttrmines  that  elt)ing  so  “is  in 
the  interest  e)f  exuisumetrs  anel  in  the 
jtiihlit;  intetretst." 

TILA  St!t:tit)n  12t)(]d(8) 

Tht!  De)tltl-Frank  Ae:t  .imentlettl  TILA 
hv  atleling,  in  new  .settdit)!)  12t).  it  hrt)<itl 
numeliitt!  tt)  ])rt)hihit  extrtain  ae:ts  <mel 
pnitditxts  in  the  m))rtgagt!  inelustry.  In 
piirtiexilar.  TILA  seedit)!!  12‘)(p)(2).  ;is 
reteletsignatetel  by  De)eltl-Frank  At;t  ,set;tie)n 
1488(ii)  anti  amentlettl  by  Dtetltl-Fnmk 
Ae:t  setedit)!!  IIOOA,  retpiirtts  thet  Bureau 
te)  prt)hihit.  by  retgulation  or  e)relt!r.  aeds 
))!'  pnitdiexts  in  tx)nnt:tdit)n  with 
mt)rtgage  le)ans  that  the  Bureiaii  fintls  te) 
he  indair.  eleexiptive,  or  elesigntxl  to 
t!vatle  the  ])rovisit)ns  t)f  flOEPA.  15 
U.S.C.  l()89(p)(2).  Liktnvi.se,  TILA 
ret]uirt!s  the  Biiretau  to  prohibit,  by 
regulation  eir  oixler.  aeds  t)r  pratdiexxs  in 
ex)nnt!tdie)n  with  the  retfinanc.ing  t)f 
me)rtgage  le)ans  that  the  Bnrtxui  finels  tt) 
he  as.soedateel  with  abusive  lentling 
])ratditx!s.  t)r  that  are  otherwi.se  ne)t  in 
the  intertist  t)f  the  tx)nsumt!r.  Id. 

The!  iuitheeritv  granteel  tt)  tht!  Bureau 
iinelt!!’  TILA  .seedit)!!  129(]))(2)  is  hrt)ael. 


appraisals,  and  discouraging  consinni!rs  li'oin 
sliojjping  with  other  niorlgagc  originators.  !.'>  l!..S.{;. 
Ili;i!)l)(c)(2).  This  final  rule  does  not  address  those 
provisions.  Hecan.si!  they  an;  sirncinred  as  a 
r(!ipnr(!inent  that  llu!  Ifurism  |)rescrih(!  regulations 
establishing  the  sid)slantive  prohibitions, 
notwithstanding  Dodd-Mank  Act  s)!clion  14l)l)(c)(2). 
l.a  U..S.(1.  IlilU  note,  llu!  Hureau  h(!liev(!s  that  the 
suhstanlive  prohihilions  cannot  take  ellbcl  until  the 
ri!gulalions  esiahlishing  them  have  been  prescrihcul 
and  lak)!n  elltict.  The  Hureau  intends  to  |)rescrihe 
such  regidalions  in  a  future  rulemaking.  Until  such 
linu!.  no  ohiigations  aie  iin|)osed  on  mortgage 
originators  or  other  persons  under  I'll, .A  section 
]2<)15(c)(;i). 
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It  reaches  mortgage  loans  with  rales  and 
fees  that  do  not  meet  HOHFA's  rate  or 
f'e(!  trigger  in  TILA  section  l()3(hl)),  1,5 
lJ.,S.(i.  l()()2(hl)].  as  w(!ll  as  mortgage 
loans  not  covenul  under  that  ,s(;c:tion. 
llbA  section  12t)(])K2)  is  not  limited  to 
acts  or  practices  l)v  crculitors,  or  to  loan 
terms  or  lending  i)ractic(!s. 

’I’ll, A  ,Section  1 2nH(e) 

Dodd-h'rank  Act  s(;ction  14()5(a) 
anuauled  TILA  to  add  new  s(;ction 
12‘)n(e),  15  II.S.C.  I(i3‘)h(e).  That 
section,  as  amended  hv  Dodd-Frank  Act 
,section  llOOA,  i)rovides  for  the  Bureau 
to  prohibit  or  condition  terms,  acts,  or 
practices  relating  to  residential  mortgage 
loans  on  a  variety  of  ha.ses,  including 
when  the  Bureau  finds  the  terms,  acts, 
or  practices  are  not  in  the  interest  of  the 
consumer.  In  developing  jiroposed  rules 
under  TILA  .section  129B(e).  the  Bureau 
has  considered  all  of  the  bases  for  its 
authority  set  forth  in  that  section. 

TILA  .Section  12‘JC(d) 

Dodd-Frank  Act  section  1414(a) 
amended  TILA  to  add  new  section 
12n(:(d),  15  D.S.C.  I(i39c(d).  That 
.section  ])rohihits  the  financing  of  cialain 
single-preminm  cnalit  insurance 
])rodncl.s.  As  di.scnssed  more  fully  in  the 
section-hy-section  analysis  below,  the 
Biinam  is  ])roposing  to  imi)lement  this 
prohibition  in  new  1  ()2().3()(i). 

TILA  .Section  12!)(:(e) 

Dodd-Frank  Act  section  1414(a) 
amended  TILA  to  add  mnv  section 
129(:(e).  15  D.S.C.  l()39c(e).  That 
.section  restricts  mandatorv  arbitration 
agreements  in  residential  mortgage 
loans  and  extensions  of  o])en-end  cnulit 
secured  by  the  consumer’s  principal 
dwelling.  It  akso  prohibits  provisions  of 
the.se  loans  and  related  agreements  from 
ln;ing  applied  or  interpreted  to  bar  a 
i:onsumer  from  bringing  a  Federal  claim 
in  court.  As  discussed  more  fully  in  the 
section-by-section  analysis  below,  the 
Bureau  is  proposing  to  im])lement  the.se 
restrictions  in  new  §  l()2().3(i(h). 

B.  I'liH  Dodd-Fmnk  Act 

.Section  l()22(h)(l)  of  the  Dodd-Frank 
Act  authorizes  the  Bureau  to  prescribe 
rules  “as  may  hi?  luice.ssary  or 
appropriate  to  enable  the  Bureau  to 
administer  and  carry  out  the  pnrpo.s(!.s 
and  objectives  of  the  Federal  consumer 
financial  laws,  and  to  prevent  evasions 
theniof.”  12  l)..S.C.  5512(b)(1).  TILA  and 
title  X  of  the  Dodd-Frank  Act  are 
Federal  consumer  financial  laws. 
Accordingly,  the  Bunuui  is  exercising  its 
authority  under  Dodd-Frank  Act  .section 
1()22(1))(1)  to  ])rescribe  rules  that  carry 
out  the  purjjo.ses  and  objectives  of  TILA 


and  title  X  and  prevent  evasion  of  tho.st; 
laws. 

V.  Seclion-by-Section  Analysis  of  the 
Final  Rule 

This  final  rule  implements  new  TILA 
sections  12‘)B(h)(l),  (l))(2),  (c)(1),  and 
(c)(2)  and  129(](d)  and  (e),  as  added  by 
sections  1402,  1403,  and  1414(a)  of  the 
Dodd-Frank  Act.  As  discussed  in  mon) 
detail  in  the  sfiction-by-section  analysis 
of  1020.30(1)  and  (g),  'Ll  LA  section 
129B(I))(1)  recpiires  (!ach  mortgage 
originator  to  he  (pialifi(!d  and  include 
imitiue  identification  numb(!rs  on  U)an 
documents.  As  discussed  in  more  detail 
in  the  section-by-section  analysis  of 
§  1020.30(d)(l )  and  (2).  TILA  .section 
129B(c)(l)  and  (2)  prohibits  “mortgage 
originators”  in  “residential  mortgage 
loans”  from  receiving  compensation 
that  varies  ha.sed  on  loan  terms  and  from 
receiving  origination  charges  or  fees 
from  per.sons  other  than  tlu;  consumer 
except  in  certain  circumstances. 
Additionally,  as  di.scu.ssed  in  more 
detail  in  tlu;  section-hy-.section  analysis 
of  §  l()2(>.3(i(i),  TILA  section  129C;(d) 
cr(;ates  ])rohihition.s  on  .singl(!-])r(!miiim 
cnulit  insurance.  As  discussed  in  the 
s(!ction-hv-.section  analysis  of 
S  l()2().3(l(h).  TILy\  section  129(;((!) 
provides  nistrictions  on  mandatorv 
arbitration  agnunuents  and  waivers  of 
h’ederal  claims.  I'diially.  as  discussed  in 
more  detail  in  the  .s(!ction-l)y-section 
analysis  of  §  1  ()2().3(i(j),  TILA  section 
129B(h)(2).  r(!(]uires  the  Bnnxm  to 
prescribe  ri;gnlations  nuiuiring 
depository  institutions  to  establish  and 
maintain  ])rocedures  reasonably 
designed  to  assure  and  monitor  the 
compliance  of  such  depository 
institutions,  the  subsidiaries  of  such 
institutions,  and  the  employees  of  such 
institutions  or  subsidiaries  with  the 
recpiiremeuts  of  TILA  .section  129B  and 
the  registration  ])rocedure.s  established 
under  section  1507  of  the  .SAFE  Act,  12 
lJ..S.Ci.  5101  ct  scq. 

Section  1026.25  Record  Retention 

Exi.sting  §  1020.25  rec|uir(!s  creditors 
to  retain  evidence  of  compliance  with 
R(!gulation  Z.  The  Bureau  pro])o,sed 
adding  1020.25(c)(2)  to  e.stablish 
record  ret(!ntion  re(]uir(;ments  for 
compliance  with  the  loan  originator 
compensation  restrictions  in  TILA 
section  129B  as  imphmienttul  by 
S  1020.30(d).  Proposed  section 
1020.25(c)(2)  woidd  have:  (1)  Pixtended 
the  time  period  for  retention  hv 
creditors  of  comi)(!n.sation-related 
r(!cords  from  two  years  to  thnu;  years; 
(2)  recpiired  loan  originator 
organizations  (i.e.,  generally,  mortgage 
broker  c:ompanies)  to  maintain  certain 
com])ensation-relaled  records  for  three 


years;  and  (3)  clarified  the  tvpes  of 
compensation-related  records  that  are 
nuiuired  to  h(!  maintained  under  the 
rule.  Proposed  l()20.2,5(c)(3)  would 
have  r(!(iuired  creditors  to  maintain 
records  evidencing  compliance  with  the 
re(|inr(!ments  related  to  discount  points 
and  origination  ])oints  or  fees  set  forth 
in  |)roi)o.sed  ^  l()2(i.3()(d)(2)(ii). 

25(a)  (leneral  Rule 

Pixisting  comment  25(a)-5  clarifi(!S  tin; 
nature  of  the  rijcord  retention 
reejuirements  under  S  1()2().25  as  applied 
to  Regulation  Z's  loan  originator 
comj)ensation  provisions.  The  comment 
provides  that,  for  each  transaction 
subject  to  the  loan  originator 
compensation  provisions  in 

l()2(i.3(i(d)(l).  a  creditor  should 
maintain  records  of  the  com))en.sation  it 
provided  to  the  loan  originator  for  the 
transaction  as  well  as  the  com])en,sation 
agreement  in  effei:t  on  the  date  the 
interest  rate  was  ,set  for  the  transai:tion. 
The  comment  also  states  that  when;  a 
loan  originator  is  a  mortgage  broker,  a 
disclosure  of  com])en.sation  or  other 
broker  agreement  nuiiunul  hv  applicable 
.State  law  that  complies  with  §1929.25 
is  pnisumed  to  he  a  record  of  tin; 
amount  actually  paid  to  the  loan 
originator  in  connection  with  the 
transaction. 

The  Bureau  i)ropo.sed  new 
§  1()2(). 25(c)(2).  winch  sets  forth  certain 
new  record  retention  nuinirenumts  for 
com])en.sation  i)aid  to  loan  originators, 
as  di.scu.ssed  below.  The  Bureau  also 
pro])o.sed  new  comments  25(c.)(2)-l  and 
-2.  which  incor])orate  substantially  the 
same  interpretations  as  existing 
comment  25(a)-5.  P"or  the  sake  of 
imjjroved  organization  of  the 
commentary  and  to  prevent  duplication, 
the  Bureau  pro])osed  to  remove  exi.sting 
comment  25(a)-5.  No  suh.stantive 
change  was  intended  by  this  |)ropo.saL 
The  Bureau  received  no  public 
comments  on  the  ])roposaI  to  remove 
comment  25(a)-5.  Therefore,  this  final 
rule  is  removing  comment  25(a)-5  as 
unnecessary,  consistent  with  the 
proposed  rule. 

25(c)  Records  Related  to  Ciertain 
Re(]uirements  for  Mortgage  Loans 

25(c)(2)  Records  Related  to 
Rfuiuirements  for  Loan  Originator 
(Compensation 

Three-Year  Record  Retention 

riLA  does  not  contain  re(|nirements 
to  r(;tain  sj)ecific  records,  hut  §  1029.25 
recjuires  cnulitors  to  retain  evidence  of 
compliance  with  Regulation  Z  for  two 
years  after  the  date  disclosures  are 
reciuired  to  be  made  or  action  is 
required  to  he  taken.  .Section  1404  of  the 


11294 


Federal  Register/ Vol.  7H,  No.  32 /Friday.  February  l.'i,  201 3 /Rules  and  Regulations 


Dodd-Frank  Act  amended  TlbA  section 
12011.  wliicli  im])oses  substantive 
re.strictions  on  loan  originator 
compensation  and  ])roviiles  civil 
lial)ilitv  tor  any  mortgage  originator  tor 
failure  to  comply  with  the  nHinirements 
oi  riLA  section  12011  and  anv  oi  its 
iinjilemenling  regulations.  1.1  D.S.d. 
Hi30h(d).  Section  141(i(h)  of  the  Dodd- 
Frank  Act  amended  s(!ction  130(e)  ot 
'I’lbA  to  provide  a  thre(!-year  limitations 
jMiriod  for  civil  actions  alleging  a 
violation  ofcin  tain  sections  of  TILA. 
including  section  12011  concerning  loan 
originator  compensation,  heginning  c)n 
the  date  of  the  occurrence  of  the 
violation.  I.")  U.S.C.  I(i4()(e).  Prior  to 
amendment  by  the  Dodd-Frank  Act.  the 
limitations  period  for  individual  actions 
alleging  violations  of  TlbA  was 
generally  one  year,  l.'i  U.S.Ci.  I(i4()(e) 
(2008).  In  view  of  the  statutory  changes 
to  TlbA.  the  provisions  of  existing 
§  1020. 2.').  which  im])o.se  a  two-year 
record  retention  ])eriod.  do  not  reflect 
the  a])plicahle  limitations  period  for 
canscis  of  action  that  may  ht;  hronght 
under  TlbA  .section  12011.  Moreover,  the 
record  retention  provisions  in  1020.2.'! 
cnrnmtly  an;  limited  to  creditors. 
wher(;as  tlu;  comiiensalion  restrictions 
in  TlbA  section  12011,  as  added  by  the 
Dodd-Frank  Act.  cover  all  mortgage 
originators  and  not  solely  creditors. 

To  refl(;ct  lhe.se  statutory  changes,  the 
llnrean  proposed  t?  1020.2.'j(c)(2),  which 
would  have  made  two  changes  to  the 
ex i. sting  record  retention  provisions. 

I’irst,  the  i)ro|)osed  rule  would  have 
r(;(|nired  that  a  creditor  maintain  records 
snlTicient  to  evidence  the  com])en.sation 
it  pays  to  a  loan  originator  and  the 
governing  compensation  agreement,  for 
three;  years  after  the  date  of  payment. 
.S(;cond,  the  proposed  rule;  would  have 
n;(pnn;d  a  loan  originator  organization 
to  maintain  for  thr(;(;  years  records  of  the 
compensation:  (1)  It  n;ceive.s  from  a 
creditor,  a  consumer,  or  amether  ])erson: 
and  (2)  it  pays  to  any  individual  loan 
originators.  The  loan  originator 
organization  abso  must  maintain  the 
compensation  agreement  that  governs 
tho.se  receipts  or  jeayments  for  three 
years  after  the  date;  of  the  receipts  or 
payments.  The  llnrean  ])roposed  the.se 
chang(;.s  ])nrsnant  to  its  authority  under 
.s(;ction  l().'>(a)  of  TlbA  to  ])r(;vent 
circumvention  or  (;vasion  of  TlbA  by 
r(;(]niring  records  that  can  Im;  used  to 
establish  comi)lianc(;.  'I’lie  llnrean  stat(;d 
its  h(;lief  that  the.se  proj)osed 
modifications  would  ensnn;  records 
associated  with  loan  originator 
comjjensation  are  r(;tain(;d  for  a  time 
|)(;riod  commensurate  with  the  statute  of 
limitations  for  causes  of  action  under 
TlbA  .section  130  and  are  readily 


available  for  examination.  In  addition, 
the  llnrean  stated  its  h(;li(;f  that  the 
modifications  an;  n(;ces.sary  to  pn;vent 
circumvention  of  and  to  facilitate 
com])liance  with  TlbA. 

rhe  llnrean  recognized  that  incn;asing 
the  period  a  cr(;ditor  must  retain  records 
for  sp(;cific  information  r(;lat(;d  to  loan 
originator  comp(;n.sation  from  two  years, 
as  cnrr(;ntly  ])rt)vided  in  Regidation  Z. 
to  three  years  may  impose  some 
marginal  incr(;ase  in  the  cn;ditor'.s 
com|)lianc(;  burden  in  the  form  of 
incremental  cost  of  storage,  'flu;  llnrean 
slated  its  belief,  however,  that  cr(;ditors 
should  he  able  to  use  (;xisting 
recordkeeping  sy.stems  to  maintain  tin; 
n;cords  for  an  additional  year  at 
minimal  co.st.  Similarly,  although  loan 
originator  organizations  would  incur 
some  costs  to  establish  and  maintain 
recordkeei)ing  systems,  the  llnrean 
expi;cted  that  loan  originator 
organizations  would  he;  able  to  adopt  at 
minimal  co.st  their  (;xisling 
r(;cordkeej)ing  systems  to  serve  these 
newly  recjiured  pnri)ose.s.  During  the 
Small  llnsiness  Review  Panel,  the  .Small 
Entity  Re))resenlative.s  were  asked  about 
their  cnrr(;nt  r(;cord  r(;tention  practici;s 
and  the  ])otential  im|)act  of  the 
])rt)po,sed  enhanc(;d  record  retention 
r(;(inirements.  Of  the  lew  .Small  Ibitity 
Representatives  that  provid(;d  feedback 
on  the  issue,  one  cr(;ditor  .Small  Ibitity 
R(;pr(;.s(;ntativ(;  stated  that  it  maintained 
detailed  records  of  compensation  ])aid 
to  all  of  its  employees  and  that  a 
regulator  already  revi(;ws  its 
compensation  ])lan.s  r(;gnlarly.  Another 
cr(;dilor  .Small  Entity  Rejjre.sentative 
reported  that  it  did  not  lM;lieve  that  the 
proposed  record  r(;tention  re(piir(;ment 
would  reipuri;  it  It)  change  its  curr(;nt 
practices. 

In  addition,  the  llnrean  recognized 
that  applying  the  existing  two-year 
record  retention  j)eriod  to  information 
specified  in  §  l()2(i.2.‘j(c)(2)  could 
adver.sely  affect  the  ability  of  consumers 
to  bring  actions  under  'I'lbA.  As  the 
llnrean  stated  in  tin;  pro])o.sal,  the 
extension  also  would  serve  to  reduce 
litigation  risk  and  maintain  consistency 
between  creditors  and  loan  originator 
organizations,  'bln;  Hnr(;an  ther(;fore 
believed  that  it  was  ai)propriat(;  to 
ex])and  the  time  ])(;riod  for  record 
r(;tention  to  (;ffectnat(;  the  thre(;-y(;ar 
statute  of  limitations  ])eriod  (;.stahli.shed 
by  C'.ongress  for  actions  against  loan 
originators  under  section  125)11  of'ribA. 

Most  comment(;rs  agreed  that 
extending  the  retention  period  from  two 
years  to  thret;  yi;ars  would  not 
significantly  increase  the  cost  of 
compliance,  'rhongh  some  commenters 
o])ined  that  the  changes  in  l()2().2.')(c) 
would  significantly  increa.se  their 


com])liance  l)urd(;n.  tho.se  comments 
a])peared  to  he  dir(;cti;d  to  the  pro])o.sed 
r(;cord  ret(;ntion  provisions  relat(;d  to 
propo.s(;d  re.strictions  on  di.sconnt  ])oinl.s 
and  origination  |)oint.s  or  fees  in 
pro])osed  ^  l()2().3(»(d)(2)(ii).  Ilecanse 
the  llur(;au  is  not  finalizing  in  this  ride 
the  points  and  fees  pro])osal  (or  tlu; 
attendant  ri;cord  r(;tention  re{inir(;ment). 
the  additional  record  r(;tenlion 
reipiirement  impo.s(;d  by  this  final  rule 
is  minimal. 

The  llnrean  invited  public  comment 
on  whether  a  record  retention  period  of 
five  years,  rather  than  three  years, 
would  he  ai)])ropriat(;.  The  llnrean 
explained  that  relevant  actions  and 
comjiensation  i)ractice.s  that  must  he 
evidenced  in  retained  records  may  in 
.some  cases  occur  prior  to  the  heginning 
of  the  three-year  period  of  enforceability 
that  applies  to  a  particular  transaction. 

In  addition,  the  running  of  the  three- 
V(;ar  period  may  he  toll(;d  under  some 
circumstances,  resulting  in  a  period  of 
(;nforceahility  that  ends  more  than  three 
years  following  an  occurrence  of  a 
violation  of  ajijilicahle  r(;(pnr(;ments. 
Accordingly,  the  proiJosal  .stati;d  that  a 
record  retention  period  that  is  longer 
than  thr(;i;  vears  mav  helj)  en.snre  that 
consnm(;r.s  are  able  to  avail  themselves 
of  TIl.A  jirotections  while  imposing 
minimal  incremental  hurd(;n  on 
creditors  and  loan  originators.  'I'lie 
llnrean  noted  that  many  .Stall;  and  local 
laws  related  to  transactions  involving 
r(;al  inoperty  may  set  a  record  retention 
period,  or  may  de])end  on  the 
information  being  available,  for  five 
years.  Additionally,  a  five-year  record 
retention  period  would  he  consistent 
with  ])ropo,sed  provisions  in  the 
llureau’s  2012  TIbA-RE.SPA  Proposal. 

Most  commenters  objected  to  a  five- 
year  record  retention  period  as  overly 
burdensome.  In  addition,  the 
implementing  regulations  of  the 
Paperwork  Reduction  Act  (PRA)  reiiuire 
that  there  he  a  showing  of  ‘‘snh.stantial 
n(;ed'’  to  impose  a  record  retention 
r(;(|iiirement  of  longer  than  three  vears. 

.'5  (3"R  132().5(d)(2)(iv).  Giv(;n  the  PRA’s 
preference  for  retention  ])eriods  of  three 
years  or  l(;ss.  the  llnrean  is  adopting 
§  l()2().2.')(c)(2)’.s  three-year  retention 
period  as  pro])os(;d.  notwithstanding 
.sonu;  of  the  noted  advantages  of  a  longer 
retention  ])eriod.'’'‘ 


■■‘■Tlu;  lim”iiag(;  oi  l)  ll)2.'){(:)(2)(i)  is  n;visi;(l 
slightiv  Iroin  tlu;  proposiil  lor  llu;  sake;  ol  siniplicilv. 
Tlu;  |)i'oposal  would  liav(;  l■(;(Hli^;(l  a  crodilor  lo 
inainlaiu  n;(:onls  n;ri(;(:ting  (:onip(;iisalion  paid  lo  "a 
loan  originator  orgaiii/.alioii  or  llu;  (:r(;ditor's 
individual  loan  originators."  Tlu;  linal  rnit;  r(;(pdr(;s 
a  (:n;ditor  to  maintain  rncords  rollocling 
(:oin|)(;nsalion  paid  "lo  a  loan  originator,  as  dnlinnd 
in  S  l()2li.;i(i(a)(  1 )."  .No  snlistantivo  cliangt;  is 
iidnnclnd. 
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Ai)|)li(;alion  to  Loan  Originator 
Organizations 

'I'lie  Bureau  stated  in  the  ])ro|)osal  that 
it  would  1)(;  n(!(;essary  to  recinin!  both 
creditors  and  loan  originator 
organizations  to  retain  tor  three  years 
evidence  of  coin])liance  with  the 
riuinireinents  of  ^  l()2().3(j((l)(l ). 

Although  creditors  would  retain  some  of 
th(!  rec:ords  needed  to  demon.strate 
compliance  with  TILA  section  129B  and 
its  imi)lementing  regulations,  in  some 
circumstances,  the  rcicords  would  he 
availahle  solely  from  the  loan  originator 
organization.  For  example,  if  a  creditor 
compensates  a  loan  originator 
organization  for  originating  a 
tran.saction  and  the  loan  originator 
organization  in  turn  allocates  a  ])ortion 
of  that  compensation  to  an  individual 
loan  originator  as  a  commission,  the; 
creditor  may  not  possess  a  copy  of  the 
commission  agreement  setting  forth  the 
arrangement  between  the  loan  originator 
organization  and  the  individual  loan 
originator  or  any  record  of  the  ])ayment 
of  tlie  commission.  The  Bnnian  .stated 
that  apjrlying  this  recjuireimait  to  both 
cr(;ditors  and  loan  originator 
organizations  would  prevent 
circumvention  of  and  facilitate 
c:ompliance  with  TILA.  as  amended  hv 
the  Dodd-Frank  Act. 

The  Bureau  did  not  receive!  any 
comments  regarding  the  exteiiision  of  the 
record  retention  re()nirements  to  loan 
originator  organizations.  Because  the 
Bureau  continues  to  believe!  that 
reuiniring  le)an  originate)!’  organizatieens 
te)  retain  re!e;e)rels  releiteel  te) 
exempensation  will  fae:ililate  exempliance 
with  TILA.  the  Bureau  is  aelo])ting 
S  l()2().25(e;)(2)’s  applie;ahility  to  loan 
e)riginate)r  e)rganizatie)ns  as  preepee.seel. 

Exchisie)!!  e)f  Indiviehial  Leean 
Originators 

Pro])oseel  §  l()2(i.2.5(e:](2]  woulel  ne)t 
have  ajjplieel  Re!gulatie)n  Z 
re!e;orelke!e!ping  reejuirements  to 
inelivieliial  loan  originators.  Although 
.seedion  12nB(el)  of  TILA,  as  aeleleel  by 
the  Deeelel-Frimk  Ae;t,  ])e!rmits  exrnsumems 
to  bring  aedieens  against  me)rtgiige! 
e)riginate)rs  (whiedi  ineilnele  ineliviehuil 
leean  eeriginateers),  the  Bureau  steiteel  its 
he!lie!f  that  a])])lying  the  reuxerel  retentieen 
reuiuireMnents  e)f  ^  1()2().23  te)  inelivielucil 
le)an  e)riginate)rs  is  imne!e:e!.ss<u’v.  IJneler 
§1()2().2.5  as  pre)])e),se!el.  Ie)an  e)rigincite)r 
e)rganizatie)ns  anel  e;re!elite)rs  we)nlel  have 
l)e!e!n  reupiireel  te)  retain  exatain  re!ex)rels 
re!gareling  all  e)f  their  inelivieliial  leean 
e)riginate)rs.  The!  jereamhle!  stateel  that 
aj)plying  the  same  reaxeixl  redentieen 
reupiireauents  to  the  inelivieliial  loan 
originator  e!mple)ye!e!s  them.selvees  woulel 
he  eln])lie:ative!.  In  aelelition,  such  a 


rexjuirement  might  ne)t  he  fexisihle  in  all 
exi.ses,  heuxuise  inelivieliial  loan 
originators  might  not  have  aex’.ess  to  the 
types  of  reexirels  riMiuireel  to  he!  re!t;nne!el 
mule!!’  §  1()2().2.5.  p;irtie:nlarly  aftea’  thew 
ex!ase!  tei  he!  e!m])le)ye!el  by  the  e:re!elite)r  eir 
leian  eiriginateir  eirganizatiem.  IJneler  the 
lireipeisal,  an  inelivieliial  loan  originator 
who  is  a  .sole  jiroprieitor,  however, 
winilil  have  l)e!i:n  reisiionsihle  for 
e.omplianix!  with  provisions  that  apjily 
to  the  lU’oprieitorsliip  (whiedi  is  a  loan 
originator  organization)  anel.  eis  a  result, 
is  respemsihle  for  eximpliemex!  with  the 
reiexirel  retentiem  reaiiiirements. 

Similarly,  a  natural  persem  whei  is  a 
eaeelile)!'  weuilel  have  been  snhjead  to  the 
reKinirements  that  ap|)ly  to  eaeeliteirs. 

The  Bureau  eliel  ne)t  re!e:eive!  exanments 
on  the  exe-.hision  of  inelivieliial  loan 
originators.  For  the  reasons  elisexis.seel 
above,  the  Bureau  is  aelopting 
§  l()2().2.5(e:)(2)  without  making  it 
appliexihle  to  inelivieliial  loan 
originators,  as  proposeel.  The  Bureau 
notes  that  while  the  preamble  to  the 
j)ro])e)sal  eli.seais.seiel  inelivieliial  loan 
originator  employees,  the  exediision 
ai)])lies  to  all  inelivieliial  loan 
originators,  as  that  term  is  elefineel  in 
§  l()2().3()(a)(  1),  whether  or  not 
employees. 

Siihstanex!  of  Riuxirel  Retention 
Reejuirements 

As  eliseaisseiel  aheive.  jireijieiseiel 

l()2().2.5(e:)(2)  weuilel  have  inaele  twe) 
edianges  tei  the  eixisting  reu’.orel  redentiem 
juxivisiems.  First,  §  l()2().2.5(e:)(2)(i) 
weuilel  have  reujnireiel  a  eaexlitor  te) 
maintain  fe)r  threx!  vears  re!ex)rels 
siiffieaent  to  evielenex!  all  ex)mj)e!nsatie)n 
it  |)ays  to  a  le)cin  e)riginate)r  anel  a  ex)j)y 
e)f  the  ge)verning  ex)mj)e!n.satie)n 
agreement.  Seex)nel,  §  l()2().2.5(e:)(2)(ii) 
woulel  have  reejiiireel  a  loan  eeriginator 
e)rganization  to  maintain  fe)r  threie  yexirs 
reex)rels  e)f  all  ex)m})e!nsatie)n  that  it 
reexiives  from  a  eaeielitor,  a  exmsumer.  e)r 
another  i)er.se)n  or  that  it  |)ay.s  to  its 
inelivieliial  loan  originators  anel  a  cojiv 
e)f  the  exunjiensatieui  agrexunent  that 
geiverns  theise  rexxiijits  or  jiaymeuits. 

Preijio.seel  e:e)nime!nt  25(e:)(2)-l  .i  woulel 
have  e:larifiexl  that.  imele!r 
§  l()2().25(e:)(2),  rex'.orels  are  snffiedent  te) 
eivielemex!  th<it  ex)m|)e!n.satie)n  was  ])aiel 
anel  rexxiiveel  if  tlmy  elemeenstrate  faeds 
eniimerateel  in  the  exemment.  The 
exemment  gives  e!xam])le!s  e)f  the  tvj)e!S  e)f 
rexxerels  that,  eie!])e!neling  een  the  faeds  anel 
e:ireamistanex!.s,  imiy  he!  siiffieaent  te) 
evielenex!  ex)m|)lianex!.  One  e:e)mnie!nte!r 
e!X])re!s.se!el  e:e)nex!rn  that  the!  exemment 
e:e)iilel  he!  rexiel  te)  rexjuire  redention  e)f  all 
re!ex)rels  listeel;  however,  the  exunment 
edearly  states  that  the  re!ix)rels  li.stexl  are 
e!xam|)le!S  only  anel  what  rexxerels  weeulel 
he  siiffieaent  woulel  he  elejienident  eui  the 


faeds  anel  eareaimstanexis  anel  weuilel  vary 
eui  a  e:ase!-hy-e;a.se!  basis.  Te)  |)re!ve!nt  anv 
imexudiiinty,  he)we!ve!r,  the  ex)mme!nt  is 
edarifieiel  te)  elesea  ibe  whiedi  rexxerels 
might  he!  siiffieaent  elejieiiieling  em  the 
tyjie  e)f  exuniiensatiem  at  issue  in  exudain 
eareaimstanexis.  Feir  e!x;nn|)le!,  the 
exunment  exjilains  that,  feir 
exunjiensation  in  the  feuin  eif  a 
exmtrihiition  tei  eir  benefit  imeler  a 
elesignateel  tax-aelvantageel  reitireauent 
jilan.  reexuxls  te)  he  maintaineel  might 
inediiele  ex)j)ie!s  e)f  rexjuireel  filings  iinele!r 
edher  aj)j)lie:ahle!  .statiiteis  relating  to  sue;h 
|)lans.  ex)|)ie!s  of  the  j)lan  anel 
amenelmenits  thereto  anel  the  names  e)f 
any  bean  eeriginateers  exeveireel  by  .such 
j)lans.  e)r  clederminatie)!!  letteas  from  the 
Internal  Revenue  Serviex!  (IRS)  regareling 
siiedi  j)lans.  The  Burexui  is  alse)  edarifving 
the  ex)nnnent  by  removing  the  referenex! 
to  exudain  agreements  being  “])resiime!d” 
to  be  a  rexx)rel  of  the  ameeimt  of 
ex)m|)e!nsatie)n  aediially  i)aiel  to  the  leean 
eeriginator.  Instexiel.  as  revisexL  the 
exemment  jerovieles  that  siiedi  agrexnneuits 
are  a  reexerel  e)f  the  ameennt  aediially  jiaiel 
to  the  loan  originator  unless  aednal 
exunjiensation  eleviateis  freuii  the  ameumt 
in  the  elisedeisiire  eir  agrexunent. 

riu!  Burexui  is  further  revising 
exunment  2.5(e:)(2)-l.i  tei  ineliexite  that  if 
exunjiensatieui  liiis  been  eleeuexisexl  tei 
elefray  the  exist,  in  wlieile  eir  jiart.  eif  an 
imforesexui  inexea.se  in  an  aediial 
.settlement  exist  eiver  an  eistiniateel 
sedt lenient  exist  elisedeisexl  tei  the 
exuisnmer  juirsiiant  tei  sexdieui  .5(e;)  eif 
RFSFA  (eir  eunittexl  freun  that 
elisedeisiire],  reexuxls  tei  he!  maintainexl  are 
thei.se  eleieximenting  the  elee^excse  in 
exuiijiensation  anel  the  rexiseuis  feir  it. 

This  revision  exureesjieuiels  with  ediangexs 
tei  the  exunmentary  to  §  l()2().3()(el)(  1 ) 
edarifying  that  the  sexdion  jireihibits  a 
loan  eu'iginator  from  reehiedng  its 
exuiipensatiem  to  hexir  the  exist  of  a 
ediaiige  in  traiisaediem  terms  except  to 
elefray  siiedi  unfeireseen  ineuxiases  in 
sedt  lenient  exist.  Retaining  the.se  re!e;orel.s 
will  eilleiw  feir  age!ne;y  eixaminatiein  aheiiit 
whedher  a  jiaidiexilar  elexuexise  in  leian 
eiriginateir  exuiijieuisation  is  truly  haseel 
ein  iinfeiresexui  inexea.seis  to  sedtlemeuit 
exists,  /.f?..  whether  it  ineliexiteis  a  jiattern 
eir  jiraedice  of  the!  leian  eiriginateir 
rejiexdeelly  elexnxxising  loan  originator 
exunjiensatieui  tei  elefray  the  exists  eif 
jiriedng  exinexissieins  feir  the  .same 
exiteigeiries  eif  .settlement  exists  ae;rei.s.s 
imiltijile  transaedieins.  Like  other  rexxuxls 
snffiedent  tei  evielenex!  exinij)e!nsation 
Jiaiel  tei  leian  eiriginateirs,  the  Burexui 
believes  that  reexirels  eif  elexuexi.seis  in 
leian  eiriginateir  eximjienscitiem  in 
imfeire.sexui  cireximstances  to  elefray  the 
exists  of  ine:re!a.se!el  .settlement  exist  alieiye 
thei.se  estimateel  sheiiild  he  redaineel  for  a 


11296 


Federal  Register / Vol.  78,  No.  32 /Friday,  Fobriiary  l.'i,  2013 /Rules  and  Regulations 


lime  period  commensurate  with  the 
statute  of  limitations  for  causes  of  action 
under  TILA  section  130  and  he  readily 
availahh;  for  examination,  which  is 
nece.ssarv  to  jjievent  circumvention  t)f 
and  to  facilitate  compliance  with  TILA. 

Proposed  comment  2.'j(c)(2)-l  .ii 
would  have  clarified  that  the 
com|)ensation  agreement,  evidence  of 
which  must  lx;  r(;tained  under 
l()2(i.2.')(c)(2).  is  any  agreement,  written 
or  oral,  or  course  of  conduct  that 
establishes  a  compensation  arrangement 
between  the  ])arties.  Pro]x)sed  comment 
2.'j(c;)(2)-l.iii  ])rovided  an  (;xample 
where  the  expiration  of  the  three-year 
retention  period  varies  depending  on 
when  multiple  payments  of 
compensation  are  made.  Proposetl 
comment  2.'i(c)(2)-2  i)rovided  an 
example  of  retention  of  records 
sufficient  to  evidence  jjayment  of 
compensation.  The  Bureau  did  nut 
receive  any  public  comment  on  these 
j)roposed  comments.  The  Bureau  is 
adopting  comments  2.'i(c)(2)-l  .iii  and 
2.1(c)(2)-2  as  i)ro|)osed.  Ciomment 
2.')(c)(2)-l.ii  is  revised  slightly  from  the 
projxKsal  to  clarify  that  where  a 
com|)(;nsation  agre(;ment  is  oral  or  based 
on  a  course  of  conduct  and  cannot  itself 
lx;  maintained,  the  r(;cords  to  he 
maintain(;d  are  tho.sc;.  if  anv.  evidencing 
the  exist(;nce  or  terms  of  the  oral  or 
conr.se  of  conduct  compensation 
agreem(;nt. 

2,^>(c){3)  Records  Related  to 
Rt;(iuirements  for  Di.scount  Points  and 
Origination  Points  or  F(;es 

Pro]X)S(;d  ^  l()2(i.2.‘5(t:)(3)  would  have 
re(iuin;d  creditors  to  retain  n;cords 
jx;rtaining  to  com])lianc(;  with  tlu; 
IM'ovisions  of  propo.sed 

l()2B.3(i(d)(2)(ii).  regarding  the 
|)ayment  of  discount  points  and 
origination  jjoints  or  fees.  Bec:ause  the 
Bureau  is  not  adopting  projjosed 
§  102(i.3(i(d)(2)(ii).  as  discussed  in  the 
•section-hy-section  analysis  of  that 
.section,  below,  the  Bun;au  is  not 
adopting  pro|)oseil  ^  l()2().2.'j(c)(3). 

Saclion  1 026. 36  Prohihiled  Acts  or 
Pntcticcs  and  (Au  tain  Hcqidrcincnts  for 
(Ircdit  Secured  hv  a  Dwelling 

The  Bureau  is  redesignating  comment 
3()-l  as  comm(;nt  3()(h)-l.  'Lhe  analysis 
of  ll)2().3(i(h)  discusses  comment 
3()(h)-l  in  further  d(;tail. 

Fxisting  comment  30-2  provides  that 
the  final  rules  on  loan  originator 
compensation  in  §  l()2(i.3(j(d)  and  (e). 
which  wen;  originally  published  in  the 
Federal  Register  on  September  24.  2010. 
ap])ly  to  transactions  for  whic:h  the 
creditor  receives  an  aj)plication  on  or 
aft(;r  the  effective  date,  which  was  in 
April  2011.  'flu;  comment  further 


jjrovides  an  examjde  for  the  treatm(;nt  of 
a])i)lications  r(;ceived  on  March  2.'5  or  on 
A])ril  8  of  2011.  The  Bureau  is  removing 
this  comment  hecausi;  it  is  no  long(;r 
r(;levant. 

30(a)  Definitions 

'I’B.A  section  103(cc).  which  was 
added  by  S(;ction  1401  of  the  Dodd- 
Frank  Act.  contains  definitions  of 
“mortgage  originator"  and  “residential 
mortgage  loan.”  The.se  definitions  an; 
im])ortant  to  det(;rmine  the  scope  of  new 
snhstantive  TILA  r(;(piirenu;nts  add(;d 
by  the  Dodd-Frank  Act.  including,  the 
.scoj)e  of  restrictions  on  loan  originator 
compensation:  the  r(;quirem(;nt  that  loan 
originators  he  “(lualified:"  i)olicies  and 
pr(x;edures  to  ensure  compliance  with 
various  re(iuir(;ments;  and  the 
prohibitions  on  mandatorv  arbitration, 
waivers  of  Federal  claims,  and  single 
premium  credit  insurance.  .SeeTlI.A 
.sections  123B(h)(l)  and  (2).  (c)(1)  and 
(2)  and  125)C(d)  and  (e).  as  ailded  by 
sections  1402,  1403,  and  1414(a)  of  the 
Dodd-Frank  Act.  In  the  ])ropo.sal.  the 
Bureau  noted  that  the  .statutory 
definitions  larg(;ly  paralh;!  analogous 
definitions  in  the  2010  Loan  Originator 
Final  Rule  and  ollu;r  ])ortions  of 
Regulation  Z  for  “loan  originator"  and 
“consumer  cr(;dit  tran.saction  s(;cur(;d  hv 
a  dw(;lling."  r(;s]x;ctiv(;lv. 

The  propo.sal  explained  the  Bureau’s 
intent  to  retain  tin;  (;xisting  regulatory 
terms  to  maximize;  continuitv.  while; 
iieljusting  the;  re;guliitie)n  anel 
e:e)nune;ntary  te;  re;fle;e:t  eliffe;re;ne:e;s 
he;twe;e;n  the;  e;xisting  Re;gulatie)n  Z 
ele;finitie)n  e)f ‘ie)an  e)riginate)r”  anel  the; 
new  TILA  elefinition  e)f  “mentgage 
e)riginate)r"  anel  te;  ])roviele;  aelelitie)nal 
inte;rpre;tatie)n  anel  e;larlfie:ation.  In  the; 
e:a.se  e)f  “re;siele;ntial  mortgiige  le)an"  anel 
“e:onsume;r  creelit  tran.sactie)n  se;e;ure;el  hv 
a  elwelling."  the;  Bureau  eliel  ne)t  propo.se; 
te)  make;  any  e:hange;s  to  the  re;gedatie)n  eer 
e:e)mme;ntary. 

Finally,  the;  projeeesal  weeidel  have 
aelele;el  thre;e  new  de;finitie)ns  germane;  to 
the  .sceepe;  of  the;  e;ompe;ns:itie)n 
re;strie:tie)ns  anel  eether  aspe;e;ts  of  the; 
pro])e)sal:  (1)  “Le)an  e)riginate)r 
enganizatie)!)"  in  ne;w  102().3()(a)(l  )(ii): 
(2)  "inelivielual  leean  exiginateer"  in  new 

102(i.3()(a)(l)(iii);  anel  (3) 
“e:e)mpe;nsatie)n"  in  ne;w  102(i.3()(ii)(3). 

As  ne)te;el  in  ])art  lll.F  alxeve.  the; 
Bure;au  .se;])ar<ite;lv  is  :eele)pting  several 
other  fiiiiil  ride;s  anel  issuing  enie 
pre)pe).s;il,  all  rehiting  te)  me)rtg;ige;  e:re;efit, 
te)  implement  reeiuirements  e)f  title;  XIV 
e)f  the;  Deeelel-Frank  Ae:t.  Twe)  of  the)se; 
final  rule;s.  the;  2013  A'l’R  Final  Ride;  anel 
2013  flOEPA  Final  Rule,  re;e|uire; 
e;re;elitors  te)  e:<de:ulate;  the;  ])e)ints  anel  fe;e;s 
e;harge;el  in  ce)nne;e:lie)n  with  a 
tran.sae:tie)n  to  ele;te;rmine;  whether 


e.ertain  e:e)ve;r;ige;  te;.sts  unele;r  tho.se;  rules 
hiive  he;e;n  met.  Be)th  e)f  these;  rule;s 
generallv  re;e|uire;  that  e;re;elite)rs  ine:luele; 
in  the;  ])oints  emel  fees  e:ale;ulatie)n  all 
“e;e)m|)e;nsiitie)n”  peiiel  elire;e;tly  eer 
inelire;e;tlv  by  a  e:e)nsume;r  eer  e:re;elite)r  te) 
i)  “loan  e)riginate)r.“  te;rms  that  are; 
elefineel  hreeaelly  in  this  fiiiid  rule.  W'hile; 
the;  Bure;iiu  l)e;lie;ve;s  theit  sue:h  hreeael 
elefinitions  are;  well-suiteel  te)  ae;hie;ving 
the;  De)elel-Frank  Ae;t’s  geeals  fe)r  this 
rulemaking,  the;  Bureau  l)e;lie;ve;s  that  it 
m<iv  he;  a])propriiite;  te)  inte;rpre;t  the; 
terms  me)re;  narreewlv  in  the;  2013  A  PR 
anel  11()1‘]PA  Final  Rules.  The;  ])re;se;nt 
rule;,  for  example;,  e;e)ntains  a  ])re)hihilie)n 
against  p.iying  e;e)m])ensiition  to  a  loan 
eeriginator  based  upeen  loan  terms.  It 
woulel  entirely  ele;fe;;it  the;  pur])e).se  of 
this  rede  if  a  ea  eelitor  were;  fre;e;  to  ]);iy 
elise:re;tie)narv  heenuses  after  a  transae:tie)n 
weis  eionsummated  hase;el  u])e)n  the;  terms 
e)f  that  tr:m.sae:tie)n  anel  thus  fe)r  ])ur])oses 
e)f  this  rule;  the  term  e;om])e;nsatie)n 
e:annot  he;  limiteel  te)  ])iiyme;nts  m.iele,  or 
ele;te;rmine;el,  at  ])artie:ular  moments  in 
time.  In  e:e)ntrast,  in  the;  ATR  and 
HOFPA  e:e)nte;xts,  the;  terms  leean 
e)riginate)r  anel  e:e)mpe;n.siitie)n  are;  useel  te) 
elefine;  a  eliseaete;  input  inte)  the;  peeints 
iinel  fe;e;s  e:aleailatie)n  that  ne;e;els  te)  he; 
m.iele  at  a  s])e;e;ifie:  meement  in  time;  in 
e)rele;r  te)  eletermine;  whe;the;r  the;  e;e)ve;rage; 
tests  are;  met.  Thus,  102{).32(1))(1  )(ii) 
anel  asse)e:iate;el  e:e)mme;ntarv.  as  ;iele)])te;il 
in  the;  2013  ATR  Final  Rule,  proviele; 
that  ce)mpe;nsatie)n  must  he;  ine:luele;el  in 
jxeints  anel  fe;e;s  feir  a  ])artie:ular 
transae:tion  e)nlv  if  sue.h  e;e)m])e;nsatie)n 
e:;m  lx;  attrihuteel  te)  that  partie:ular 
transae:tie)n  at  the;  time  the;  inte;re;st  rate; 
is  se;t.  'rtie;  e:e)mme;ntary  alse)  provieles 
e;xample;s  e)f  ce)mpe;nsatie)n  ty])e;s  (e.g.. 
base  salary)  that,  in  the  Bureiau’s  vie;w, 
are  ne)t  attrihutahle;  te)  a  ])articular 
transae:tie)n  anel  the;re;fore;  are  exe;luele;el 
fre)m  the  ])e)ints  anel  fe;e;s  eadculatieen. 

At  the;  same;  time;  the;  Bure;au  i.ssue;el 
the;  2013  ATR  anel  HOEPA  Final  Rule;s. 
the;  Bureau  also  i.ssueel  the  2013  A’LR 
.  Ce)ne:urre;nt  Pre)pe)sal,  \vhie:h  seeks 
j)ul)lie:  ceemment  on  eetlier  asi)e;e;ts  e)f  the; 
ele;finitie)ns  of  “e:e)mpe;nsatie)n”  anel 
“loan  eerigimitor"  for  ])urj)o.se;s  e)f  the; 
pe)ints  anel  fe;e;s  e:<de:ulatie)n.  Ameeng 
e)the;r  things,  the;  propeesal  se)lie:its 
e:e)mme;nt  e)n  whe;the;r  ailelitie)nal 
guieliineie;  weeulel  he;  useful  in  the;  ATR 
anel  HOEPA  eiontexts  for  the;  tre;atme;nt 
e)f  e;e)mpe;nsatie)n  ])aiel  te)  pe;r.se)ns  wlu) 
are;  “leean  e)riginate)rs”  hut  whe)  are;  ne)t 
e;mple)ye;el  by  a  e:re;elite)r  eer  meertgage; 


.Sixulliciilly.  iis  ii(l()|)li!<l  ill  lliii  2()ia  ATK  I’iiiiil 
Ruin.  *5  ll)2(i.:i2(l))(l)(ii)  pruvidns  lliiil  piiinlsiind 
Inns  lor  a  clo.sod-ond  c.rodil  ll■ansa^:tioll  inchidii 
"lain  conipnnsation  paid  dirnctiv  or  indirocllv  liv  a 
coii.siiiuor  orcrodilor  lo  a  loan  ori);inalor.  as  dolinod 
in  ^  1(121). :{li(a)(l).  dial  can  lie  atiriliutod  to  that 
Iransaction  at  tlio  tiino  tlio  inlorost  ralei  is  sol." 
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l)rok.er  (e.g..  certain  employees  of 
manufactured  home  retailers,  sin  vicers, 
and  other  parlies  that  do  not  meet 
exclusions  s])ecified  in  this  rule). 

15(H:anse  of  llu;  overlapping  issues 
addressed  in  these;  rules,  the  Bnrean  is 
can;fnllv  considering  how  tln;se  rules 
interact  and  r(;(in(;sls  comment  in  the 
concurrent  ])ro])osal  on  wh(;ther  there 
are  additional  factors  that  the  Hurean 
should  e;onsider  to  harmonize  the 
various  ])rovisions. 

3n(a)(l)  Loan  Originator 
30(a)(l)(i) 

Existing  §  l()2(i.3()(a)(l)  defines  the 
term  “loan  originator”  for  pnr])oses  of 
^l()2(i.3().  Section  1401  of  the  Dodd- 
Frank  At:t  defines  the  teian  “mortgage 
originator”  in  TILA  section  103(cc)(2). 

As  discussed  further  helow,  both 
definitions  are  similar  to  hut  not 
identical  with  the  SAFE  Act  definition 
of  “loan  originator”  for  i)urposes  of 
national  r(;gistration  anti  licensing 
ri;(]iiiremenls. 

'i’he  proposal  would  have  retained  the 
l(;rm  “loan  originator”  in  1020. 3(i,  hut 
would  have  made  some  changes  to  the 
d(;finition  and  associated  commentarv 
to  refl(;ct  certain  distinctions  in  the 
Dodd-l’rank  Act’s  definition  of  mortgage; 
originator.  In  the  ])ropos(;d  rule,  the 
Hureau  .stated  that  the  regnlatorv 
definition  of  "loan  originator”  was 
g(;n(;rally  consistent  with  the  statutory 
definition  of  “mortgage  originator.”  The 
l?nr(;au  also  noted  “loan  originator”  has 
h(;(;n  in  wide  use;  since;  first  aele)pte;el  hv 
the  Be)arel  in  2010.  The  Bnr  eau  pe)site;el 
that  e:hange;s  to  the;  te;rmine)le)gv  woulel 
likely  re;c|nire;  stakehe)lelers  te;  make 
e;e)rre;spe)neling  revisie)ns  in  manv 
aspeels  e)f  their  ope^ratiems,  inedueling 
policies  and  pre)e:eelnres.  e:e)mpliane:e 
materials,  anel  software  anel  training. 

A  few  e:reelit  unie)n  exmunenters  urge;el 
the  Biire;au  to  use;  “mortgage  eniginate)!’” 
insteael  e)f  “le)an  originator”  te; 
elistinguish  the  te;rminole)gy  anel  its 
se:ope  e)f  e:e)ve;r;ige  from  the)se  of  the 
.SAFE  Act  anel  its  imple;me;nting 
re;gidatie)ns,  Re;gnlatie)ns  C,  anel  H.  whie:h 
refer  to  a  e;ove;re;el  e;mple)ve;e;  at  a  neai- 
elepeesitory  institutie)n  as  a  “le)an 
e)riginate)r”  anel  a  e:e)ve;re;el  e;mple)ve;e;  at  a 
ele;j)e)site)rv  institutie)n  as  a  "me)rtgage; 
le)an  originate)!'.”  The;  Bure;im  has 
e:e)nsiele;reel  the;  e;e)mment.  hut  e:e)ntinne;s 
te)  he;lie;ve;  that  the;  hurelens  eeiitlineel  in 
the;  ])re)pe)sal  we)ulel  e)utwe;igh  anv  e)f  the; 
pe)te;ntial  hemefits  garnereel  by  sigUiiling 
elifferene:e;s  in  meaning.  Tims,  the;  final 
rule  retains  the  te;rmine)le)gy  “le)an 
e)riginate)r.” 

Althe)ngh  the  Bnre;au  j)re)pe)seel  te) 
retain  the  te;rm  “loan  e)riginator,”  it  eliel 
])re)i)e)se  e:hange;s  to  the  elefinition  of  the 


term  in  102().30(aKl)  to  refleel  the 
se:e)pe;  e)f  the;  te;rm  “meertgage;  e)riginate)r” 
nnele;r  se;e:tie)n  103(e:e:)(2)  e)f  TILA. 
.Spe;e;ifie:ally,  the;  statute;  state;s  “meertgage 
e)riginate)r”: 

(A)  ii)e;aiis  einy  |)(;rse)n  who.  lor  elire;e:l  or 
in(lire;(:t  e:onipe;i)salie)i)  e)r  gain.  e)r  in  the; 
e;xp(;e:lalion  eif  elir(;e:l  e)r  inelin;e:l 
e:e)!n])e;ns;ilion  e)r  giiin — (i)  l;ik(;s  ;i  re;si(le;nlial 
mortgage;  le>cm  a|)plie:<itie)i):  (ii)  .issists  ii 
e:e)nsiime;r  in  obtaining  eer  eipplying  to  ol)tain 
ii  re;sieh;ntiiil  mortgage;  le)an;  e)r  (iii)  ol’le:rs  or 
ne;ge)ti;ite;s  te;rms  of  a  re;siele;ntial  mortgiige; 
le)an; 

(15)  ine:lnele;s  any  ])(;rse)n  whe)  re;pre;se;nts  te) 
the;  i)uhlie:.  through  aelve;rtising  e)r  e)the;r 
me;ans  e)f  e:e)mn)imie:ating  or  |)rovieling 
inlormatie)))  (inelueling  the;  use:  ol  l)usine;ss 
e:arels.  stiitie)ne;rv,  hrexlnirees.  signs,  rate;  lists, 
or  othe;r  |)re)motioniil  ite;ms),  that  sne:h  pe;rse)n 
e;an  e)r  will  preeviele;  any  e)f  the;  s(;rvie:e;s  e)r 
pe;rfe)rm  any  of  the;  ae:ti\’itie;s  ele;se:rih(;el  in 
snl)paragraph  A. 

TILA  seelion  l():5(cc)(4)  further 
elefinees  “a,s,sists  a  e:e)n,snmer  in  e)htaining 
e)r  applying  te;  eebtain  a  resielential 
meertgage  le)an”  te)  inednele,  ame)ng  e)the;r 
things,  aelvising  e)n  terms,  |)re;paring 
le)an  ])ae:kage;,s,  e)r  e:e)lle;e:ting  infe)rmatie)n 
e)n  behalf  e)f  the;  e:e)n,snme;r,  TILA  ,se!e:tie)n 
l()3(e:e:)(2](C;)  threengh  (()]  |)re)viele;,s 
e:e;rteiin  e;xe;ln,sie)n,s  fre)m  the;  ge;ne;nil 
ele;finitie)n  e)f  me)rlg;ige;  eeriginateer, 
inedueling  tm  e;xedu,sie)n  ibr  e:e;rtain 
iielminislrative  anel  ede;rie;iil  staff.  Th);se; 
varie)n.s  e;le;me;nts  are;  eliseai.sseel  further 
he;le)W. 

Existing  ^  l()2().3(i(<i)(1 )  ele;fine;s  “leean 
eeriginate)]'”  iis;  “With  re;si)e;e:t  te)  a 
])arlie:nl;ir  Ir.m.saedie)]),  a  pe;r,se)n  whe)  fe)r 
e:e)m])e;nsatie)n  e)r  e)ther  me)ne;tary  gain.  e)r 
in  e;xpee:tation  e)f  e;e)mpen.satie)n  e)r  e)the;r 
me)ne;tary  gain,  arranges,  ne;ge)tiate;.s.  e)r 
e)the;rwi.se  e)htain.s  an  e;xte;nsie)n  e)f 
e:e)n,snmer  eaeelit  fe)r  another  person.” 

The  Bureau  prope).sed  te)  re;ele;.signate 
§  l()2().3()(a)(l)  as  §  l()2().:5()(a)(l  )(i)  anel 
ex])lained  that  the  ])hra.se  “arranges, 
ne;ge)tlates,  e)r  otherwi.se  obtains  an 
extension  of  ce)nsnme;r  eaeelit  feer  ane)the;r 
j)erse)n”  in  the  elefinition  e)f  “le)an 
e)rigin<ite)r”  e;ne:e)mpa.sseel  a  hreeael  veirietv 
of  aedivities  •'>”  inedueling  the)se;  ele;seaibe;el 
in  ne;w  TILA  se;ctie)n  l()3(e:e:)(2)  with 
re;.spe;e:l  te)  the  ele;finitie)n  e)f  “mortgcige 
originate)!'." 

Neevertheless,  the  Bi!re!;!n  ])re)pe).seel  te) 
re;vi,se!  the;  ge;!U!ral  ele;fi!htie)!i  e)f  le)a!i 
en  igieiietor  emel  a.sse)eaate;el  eaennneeitarv  te) 
inednele;  a  pe;r.se)n  whe)  “take;s  a!i 
a])])lie:atie)!i,  arnniges,  e)ffe;r.s,  !ie;ge)liate;.s, 
or  e)therwi.se;  e)hti!i!i.s  an  exleeisie)!)  e)f 
eaeelit  lor  aeieether  ])e;rse)!i”  as  well  as  to 
!nake;  e;e;rtai!i  e)the;r  re;visie)!is  te)  the; 


‘’'''rliis  viinv  is  consisliiii!  \\  i!li  llii;  lioiird's  rnlaltsl 
nil(!iiiiikiiigs  on  lliis  issiii;.  Siri-  7!)  f'K  SH.SO!!.  .SU.SIH 
(.Sttpl.  24,  2()!()):  74  KK  4;i232.  4327!!  (Aug.  2!). 
2()()<)):  73  I'K  44.')22.  44.5(i,')  ()ulv  3().  2(Km):  73  KK 
!l>72.  !72(i  Oiin.  !).  2()(m);  7C.  KK  273‘)().  27402  (May 

!!.2!ni). 


e)xisting  ele;finitie)n  of  “le)an  e)riginate)r” 
te)  re;fle;ed  ne;w  TILA  se;e:tie)n  l()3(e:e:)(2). 
The;  |)re)pe).sal  e;xplaine;el  that  the;  Bure;an 
i!)te;rprete;el  “arnnige;.s”  broieellv  te) 
ieiednele;  aeiy  task  that  is  part  e)f  the; 
pre)e:e;.ss  e)f  e)rigi!i:!li!ig  <i  ea'e;elit 
tra!isae:tie)n,  ine:h!eli!ig  aelvertisieig  e)r 
e:e)!)nnn!iie:ati!ig  te)  the;  puhlie:  that  e)!ie; 
e;a!i  perfeenn  le);!n  e)rigi!i;!tie)!i  .se;rviea;s 
a!iel  referring  a  eanisuener  to  aeiv  e)ther 
))e;rse)!i  whe)  piirticipiite;.s  in  the 
e)riginatie)!i  pre)e;e;s.s.'*’'  Bartieapating  i!i 
the;  e)rigi!iatie)!i  ])re)e;e;.ss,  in  tnni, 
i!iednele;.s  ;my  task  ieivolveel  i!i  the  leean 
eerigieiatio!)  pre)e:e.ss.  fre)!n  exeemneneaeig 
the  pre)ce;.ss  e)f  eeriginating  a  transaedion 
thre)ugh  arraeigieig  e;e)nsu!n!natie)!i  e)f  the; 
eaeelit  tran.sactie)n  (subjeed  to  eaertaiei 
exedusions).  That  is.  the  ele;fi!iitie)!i 
inedueles  he)th  j)e;r,se)n,s  whe)  partieapate 
in  arraeiging  a  eaeelit  transactieen  with 
eethers  aeiel  pe;rse)!is  whe)  arrange  the 
transaedie)!)  entirely,  ineduelieig  initially 
e:e)ntaeding  aeiel  e)rie;!iling  the;  e:e)!isn!ner 
te)  a  |)artieailar  le);n)  e)riginate)r’s  e)r 
e:re;elite)r's  e)riginatie)n  pre)e;e;.ss.  a.ssistieig 
the;  ea)n.su!ner  te)  apply  fe)r  a  le)a!i,  tiekieig 
the;  a])plie;atie)n.  e)ffe;ri!ig  aeiel  !ie;ge)tiati!)g 
traeisaedie)!)  tenns,  anel  enaking 
arrangeeneeits  for  ea)!i.sn!!unatie)!i  e)f  the; 
eaeelit  tra!isaedie)!i. 

'I’he;  Bureau  alse)  stateel  th.it  “;irr;!!ige;.s. 
!)e;ge)ti:ite;.s,  eer  eetherwise;  e)l)tai!is  a!i 
e;xte;!i.sie)!i  e)f  e.eensnener  eaeelit  fe)r  aneether 
l)e;rse)!i”  iei  the;  e;xisti!ig  ele;fi!iilie)!i  e)f 
“le)a!i  e)rigi!iate)r”  iilre;;iely  ieiedueleel  the; 
fe)lle)wi!)g  aedivities  spe;eafie;el  iei  TILA 
se;edie)n  l()3(e:e;)(2)(A):  (1)  'Dikieeg  a  le)<i!i 
apj)lie:atie)!!;  (2)  a.ssi.stieig  a  e.eensuene;!'  i!i 
e)htaining  e)r  apj)lyi!ig  to  e)bt;!i!i  a  le)a!i; 
a!iel  (3)  e)ffe;ri!ig  or  ne;ge)tialing  tenns  e)f 
a  le)a!i.  Neve;rlhe;le;.ss.  te)  reenove  aeey 
une:ertai!ity  anel  facilitate  e:e)mplian(a;, 
the  Bnre;an  pre)pe)se;el  to  aelel  “take;,s  an 
applicatie)!)”  anel  "eeffers,”  as  i!se;el  ie! 
'LILA  .se;(die)n  l()3(e:e:K2)(A),  te)  the 
elefieiition  of  “le);!n  e)riginate)r”  in 
§  l()2().3()(a)  to  .state  expressly  that  the;.se 
e:e)re  eleenents  were;  inedneleel  in  the 
elefieiitie)!)  e)f  “loa!i  e)riginate)r.” 

.Sienilarlv,  pre)])e).seel  eaeenmeeit  3(){a)- 
l.i.A  woulel  have  state;el  that  “loan 
eerigieiator”  i!ieduele;s  ])e;r.se)!i.s  whe)  assi.st 
a  e:e)!i.sn!ne;r  in  obtaining  or  eipplying  te) 
e)l)tai!i  a  le);ni,  ieiedneling  e;aedi  .spe;e;ifie: 
aedivity  ieleeitifieel  in  the  statute  as 
ieiedneleel  i!i  the;  !ne;a!ii!ig  e)f  “assist.” 

Me).st  e:e)!n!ne;!ite;rs  eliel  !ie)t  fe)e;us  e)n  the 
])re)pe).se;el  re;vi.se;el  elefinitie)!)  as  a  whe)le. 
hut  nithe;!'  e)!i  speedfie:  aedivitie;.s  that  the;y 


,\inuigi!  is  (lulineul  l)V  tlu!  Murriain-Wtdjsiur 
Onlino  Dicliiiiiurv  lo  include!;  ( ! )  "'I'ei  pul  inlee  u 
pro|)e!r  or  inlo  a  correa:!  or  suilahle;  seapieenea!. 
reelalionship.  or  iidju.slineeni'':  (2)  "lo  make; 
|)r(!piira!ions  lor":  and  (3)  "tee  bring  ahoul  an 
iigroeMiionl  or  undursliinding  e:oncorning."  Amingr 
Ih-finilion.  Morriain-Weebsleer.coin.  avuiUilih  at: 
Iillp://ni\i\.m(}iriaiii-\\ol)slrr.com/(li(:li(>niii'\'/ 
<irnin<^<:. 
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iMilieved  should  or  should  not  lie 
inehided  in  the  general  definition  of 
loan  originator.  Manufactured  housing 
financers  generally  coiniiKUited  that  the 
jiroposiul  definition  should  include  a 
more  expansive  list  ofsjiecific  activities 
that  conldnn  to  those  detailed  by  HlID’s 
SAFF  Act  rulemakings  for  inclusion  or 
exclusion  from  the  definition  of  loan 
originator  in  RiJgulation  H  and  its 
appendix  A.  with  some  modifications  to 
exclude  more  emjiloyee  activities.  Some 
non-de|)ositorv  in.stitution  commenters 
.stated  that  the  ])roj)os(!d  definition  of 
“loan  originator"  should  he  more 
closely  aligned  with  the  SAFE  Act 
definition.  Many  depository  institution 
commenters  stated  that  the  jiropo.sed 
definition  was  overly  hroad  because  it 
included  persons  who  normally  woidd 
not  he  considered  loan  originators  and 
should  instead  he  narrowed  to  he 
similar  to  the  definition  of  "mortgage 
loan  originator"  specified  by  the  Federal 
hanking  agencies  in  their  regulations 
implementing  the  SAFE  Act.  .See  7!i  FR 
44().S()  Only  28.  2010). 

As  discussed  in  the  jiroposal  and  in 
more  detail  below,  the  Dodd-Frank  Act 
gives  hroad  meaning  to  the  term 
“mortgage  originator,"  and  the  Bureau 
theriddre  believes  it  appropriate  to  give; 
the  regulatory  term  “loan  originator" 
e(|ually  hroad  meaning.  In  light  of 
commenters'  conciirns  regarding 
particular  activities  covenul  by  the 
definition,  the  Bureau  also  helicn'es 
more  clarity  should  hi;  |)rovid(!d 
Higarding  tlie  s|iecific  activities  that  are 
includecl  or  excluded  hv  the  definition 
of  loan  originator.  In  the  following 
discussion,  the  Bureau  first  addres.ses 
why  it  is  ado])ting  a  hroad  definition  of 
“loan  originator"  and  then  explains 
specific  elements  of  the  definition  and 
related  comments. 

('.ongress  defined  “mortgage 
originator"  for  tin;  pui'iioses  of  TILA.  as 
amended  by  the  Dodd-Frank  Act.  to  lx; 
broader  than  its  definition  of  “loan 
originator"  in  the  .SAFE  Act,  which  it 
enacted  just  two  years  jireviouslv. 
Moniover,  although  (Congress  adopted 
legislation  that  effectively  codified 
major  jirovisions  of  tin;  Board's  2()()t) 
Eoan  Originator  Bropo.sal.  Congress  used 
broader  language  than  the  Board  had 
j)roposed.'‘"  Under  the  Dodd-Frank  Act 
amendments  to  'I’lEA  section 
l()8(cc)(2)(A).  a  |)erson  is  a  "mortgage 
originator”  forTIEA  ])nrpo.ses  if  the 
])erson  engagijs  in  (inv  on(^  of  tin; 
following  activities  for.  or  in 
exp(!ctation  of,  direct  or  indirect 


'’"Tlu!  Itoiinl'.s  |)r()|)()siil  (l(!tint;(l  a  loan  ori^iiialor 
as  (HU!  wlu)  tor  "aiii  "arraii}>(!S.  iui>>olial(!s  or 
olliorwiso  ot>tains  an  (!\t(!iision  ol  (:oiisiinu!r  cnidil." 
'I'lu!  lioard  rinati/.cul  tliis  (t(!l1nilion  in  its  2(110  l.oan 
Originator  I'inai  Kid(!. 


compen.sation  or  gain:  (1)  Takes  a  loan 
apjdication;  (2)  assists  a  consumer  in 
obtaining  or  applying  to  obtain  a  loan; 
or  (8)  offers  or  negotiates  ttirins  of  a 
loan.  Under  the  .SAFE  Act  a  person  is  a 
“loan  originator”  on/v  if  the  person 
engag(!.s  in  both  of  the  following 
activities:  (1)  Takes  a  residential 
mortgage  loan  a])i)lication:  and  (2)  offisrs 
or  negotiates  terms  of  a  residential 
mortgage  loan  for  compensation  or  gain. 
12  U.S.C.  .'■)1()2(4). 

Thus,  there  are  three  main  differences 
between  the  two  definitions,  in  terms  of 
the  activities  involved.'^'  First,  any 
individual  element  under  TILA.  as 
amended  by  the  Dodd-Frank  Act, 
(pialifies  the  iierson  as  a  mortgage 
originator,  while  the  .SAFE  Act  nxjuires 
that  an  individual  must  jiarticipate  in 
both  taking  an  application  and  offering 
or  negotiating  terms  to  trigger  the 
statute's  re(]inrements.  .S(!cond,  the 
TILA  definition  of  “mortgage 
originator"  is  separately  triggered  by 
assi.sting  a  consumer  in  obtaining  or 
applying  to  obtain  a  loan,  which  is 
further  defined  under  Til. A  to  include, 
among  other  things,  advising  on  tiirms. 
l)re|)aring  loan  jiackages,  or  coll(;cting 
information  on  luiludf  of  the  consumer, 
while  the  .SAFE  Act  do(!.s  not 
specifically  reference  this  activitv. 

'I'hird,  “mortgage  originator”  under 
TILA  .section  l()8(cc)(2)(B)  further 
includes  “any  ])i!rson  who  rtiprirsents  to 
the  public  through  advertising  or  other 
means  of  communicating  or  jiroviding 
information  *  *  *  that  such  ])(;rson  can 
or  will  jirovide  any  of  the  sia  vices  or 
perform  any  of  the  activities”  described 
in  TILA  section  l()8(cc)(2KA). 

The  Bureau  believes  that  these 
differences  between  definitions 
evidence  a  congressional  intention 
when  enacting  the  Dodd-P’rank  Act  to 
cast  a  wide  net  to  ensure  consistent 
regulation  of  a  hroad  range  of  pcirsons 
that  may  have  financial  incentives  and 
opportunities  to  steer  consumers  to 
credit  transactions  with  particnlar  terms 
early  in  the  origination  |)rocess.  The 
statutory  definition  even  includes 
persons  who  simply  inform  consumers 
that  they  can  jirovide  mortgage 
origination  services,  |)rior  to  and 
inde])endent  ofactiudly  ])roviding  such 
sia  vices.  The  Buniau  ;dso  believes  that 
both  TILA  and  the  .SAl*'!']  Act  evidence 
a  congre.ssional  concern  .s])(!cificallv 
about  the  risk  that  trusted  advisers  or 
fir.st-in-tinu!  .s(!rvic(!  jnoviders  could 
.st(!er  consumers  to  particular  credit 
])rovider.s,  jiroducts,  and  terms.  Thus. 


Anottidi-  (lifl(!niii(:(i.  not  |)i!rlin(!n(  Ikmc.  is  tliiil 
ttui  .SAl'K  Act's  ''lomi  origiiiiilor"  in(:tu(t(!s  ontv 
iiiitural  persons,  wliortsis  TII.A's  "niortgiigo 
originator"  can  incliuto  organizations. 


for  instance,  the  Bureau  notes  that  in 
both  laws  Uongress  s])ecifically 
included  real  estate  brokers  that  are 
compensiited  by  a  creditor  or  mortgage 
broker  in  the  definitions  of  “mortgage 
originator"  iind  "loan  originator" 
rt!si)ectivelv.  L'i  tl.S.CL  l()()2(cc)(2)(D). 

12  U..S.(:.  .Tl()8(8KA)(iii). 

For  the  retisons  stilted  iihove  iind  iis 
discussed  more  extensively  below,  the 
Bureau  is  redesignating  §  l()2(i.8()(a)(1 ) 
as  §  1()2().8(i(a](l  )(i)  iind  revising  the 
general  definition  of  loan  originator  in 
§  l()2().8()(a)(l )(i).  The  Bureau  also  is 
adopting  additional  provisions  in,  and 
commentarv  to,  ^  l()2(i.8(i(ii)(l)  to 
jirovide  further  clarification  and 
analysis  for  specific  activities  included 
or  excluded  from  the  definition  of  "loan 
originator."  As  described  further  below, 
the  Bureau  is  defining  “loan  originator" 
in  ^  102(1. 8()(a)(l)(i)  to  include  a  jierson 
who  takes  an  a])])lication,  offers, 
arranges,  assists  a  consumer  in 
obtaining  or  applving  to  obtain, 
negotiiites,  or  otherwise  obtains  or 
makes  an  extension  of  consumer  t:re(lit 
for  another  person.  The  Bureau  is  also 
jiroviding  clarifications  that  address  a 
viiriety  of  specific  actions  such  as  taking 
:m  a])j)li(;iition,  niiinagement. 
underwriting,  and  administnitive  or 
clericiil  tasks,  as  well  as  the  treatment  of 
|)iirticuliir  ty])e.s  of  jiersons  such  tis  real 
estiite  brokers,  seller  financers.  housing 
counselors,  financial  advi.sors, 
accountants,  servicers  :md  enpilovees  of 
manufactured  home  retailers.  The 
revisions  to  4?  1  ()2(1.8()(<i)(l )(i)  further 
clarify  that,  to  he  a  loan  originator,  a 
person  needs  onlv  to  receive  or  expect 
to  receive  direct  or  indirect 
comjiensation  in  connection  with 
performing  loan  origination  activities. 
The  revisions  additionally  remove  the 
])hra,se  “with  res|)ect  to  a  particular 
transaction"  from  the  existing  definition 
to  clarify  that  the  definition  applies  to 
persons  engaged  in  the  activities  it 
describes  regardless  of  whether  any 
specific  consumer  credit  transiiction  is 
consummated.  Moreover,  comment 
8(i(a)-l.i.B  clarifies  that  the  definition  of 
loan  originator  includes  not  only 
emjiloyties  hut  akso  agents  and 
contnictors  of  a  creditor  or  mortgage 
broker  that  satisfy  the  definition. 

Ttikes  an  Application,  Offers.  Arranges, 
A.ssists  a  (Consumer,  Negotiates,  or 
Otherwise  Obtains  or  Makes 

As  described  above,  TILA  .section 
l()8(cc)(2)  defines  “mortgtige  originator" 
to  include  a  person  who  “Itikes  a 
residential  mortgiige  loan  applictition," 
“assists  a  consumer  in  obtaining  or 
a])])lying  to  obtain  a  residenti.il 
mortgage  loan,"  or  “offers  or  negotiates 
terms  of  a  residential  mortgage  loan.” 
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'I’ll, A  section  l()8(c(:)(4)  provides  that  a 
IMii'son  “assists  a  consimier  in  obtaining 
or  aj)plying  to  obtain  a  residential 
mortgage  loan”  by  taking  actions  such 
as  “advising  on  residential  mortgage 
loan  terms  (including  rates,  lees,  and 
other  costs),  |)re|)aring  njsidential 
mortgage  loan  packages,  or  collecting 
iiddrmatit)!!  on  bidialf  ot  tlu;  consumer 
with  r(!gard  to  a  residtmtial  mortgage 
loan." 

The  Bureau  proposed  comment  8(j(a)- 
l.i.A  to  ])rovide  further  interpretation  of 
the  j)ro])osed  j)bra,S(i.  “takes  an 
a])plication,  offers,  arranges,  negotiates, 
or  otherwise  obtains,”  to  clarify  the 
phra.se’s  a])])lical)ility  in  light  of  these 
.statutory  provisions.  Specifically,  the 
Bureau  proj)o,sed  to  clarifv  in  comment 
8(i(a)-1.i.A  that  the  definition  of  “loan 
originator”  and,  more  specifically, 
“arranges”  also  includes  all  of  the 
activities  listed  in  TILA  l()8(cc)(4)  that 
define  the  term  “assists  a  consumer  in 
obtaining  or  a])])lying  for  consumer 
credit,”  including  advising  on  credit 
terms,  pre|)aring  a])])lication  packages 
(such  as  a  loan  or  pr(;-ap])roval 
application  or  supporting 
documentation),  and  collecting 
information  on  behalf  of  the  consumer 
to  submit  to  a  loan  originator  or 
creditor.  The  comment  also  would  have 
included  any  person  that  adviatises  or 
communicates  to  the  public  that  such 
|)(!rson  can  or  will  ])rovide  any  of  the 
listed  .services  or  activities.  The  Bureau 
addresses  each  of  these  and  additional 
activities  in  the  "takes  an  aj)j)lication,” 
“offers,  “arranges,”  “assists,”  and 
"negotiates  or  otlun  wise  obtains  or 
mak(!.s”  analy.ses  below. 

T(ik(^s  (tn  applicution.  The  Bureau 
propo.scul  to  add  "takes  an  aijplication,” 
as  used  in  the  definition  of  “mortgage 
originator”  in  TILA  .section 
l()8(cc)(2)(A),  to  the  definition  of  “loan 
originator”  in  §  l()2(i.8(i(a).  A  few 
indu.strv  groups  and  several 
manufactured  housing  financers  raised 
concerns  that  the  j)roj)o.sal  did  not 
define  or  provide  any  interpretation  of 
the  phrase.  One  manufactured  housing 
financer  comnuMited  that  the  mere 
])hysical  act  of  writing  (or  ty])ing) 
information  onto  an  api)lication  form  on 
behalf  of  a  consumer  was  a  purely 
administrative  and  clerical  act  that 
should  not  he  considered  taking  an 
a])plication.  This  commenter  indicated 
that  such  activity  serves  the  interest  of 
low-income  i:onsnmer,s  who  may  1)(> 
uncomfortable  with  the  home  buying 
and  credit  a])])lication  jjrocesses.  'I'he 
commenter  further  noted  that 
comjjleting  the  a])j)lication  in  this 
manner  (msures  that  the  credit 
information  is  accurately  conveyed  and 
clearly  written  to  avoid  unnecessary 


delays  in  the  application  proce.ss. 

Another  industry  group  commenter 
sugge.stiul  that,  nmhir  the  ])ropo.sal. 
merely  delivering  a  complet(;d 
a])])lication  to  a  loan  officer,  without 
mor(c  would  (pialily  as  “tak(!.s  an 
application.” 

In  the  ])roposal,  the  Bureau  noted 
that,  in  conn(;ction  with  the  a])plication 
proce.ss,  certain  minor  actions  alone 
would  not  be  included  in  the;  definition 
of  loan  originator.  For  instance,  the 
proposal  stated  that  ])hvsically  handling 
a  com|)leted  a])])lication  form  to  deliver 
it  to  a  loan  officer  wonld  not  constitute 
acting  as  a  loan  originator  where  the 
person  performing  the  delivery  does  not 
a.ssi.st  the  consumer  in  completing  the 
a])i)lication,  proce.ss  or  analyze  the 
information  reflected  in  the  a])plication, 
or  discuss  specific  transaction  terms  or 
products  with  the  consunun’.  Instcuid. 
these  activities  would  he  considercul 
administrative  and  clerical  and  thus 
within  TILA  .section  l()8(cc)(2)((;)’.s 
ex))res.s  exclusion  from  the  definition  of 
"mortgage  originator”  of  persons  who 
])erform  “i)urely  administrative  and 
clerical  ta.sks  on  behalf  of  mortgage 
originators.”  In  light  of  the  comments 
received,  the  Bureau  is  revising 
comment  8()(a)-4.i  in  the  final  rule  to 
state  ex])licitly  that  such  activiticis  arc; 
not  includcul  in  the  definition  of  loan 
originator. 

'i’he  Bureau  hedievexs,  however,  that 
filling  out  a  consumer’s  ap])lication. 
inputting  the  information  into  an  oidinc; 
a])])lication  or  othm’  antomatcul  sv.stem. 
and  taking  information  from  the 
consumer  over  the  ])hone  to  complete 
the  a])])lication  should  he;  considered 
"taklingl  an  a])])lication”  for  the 
purposexs  of  the  rule,  'riie  Bureau 
belicwes  that  individuals  pcaforming 
these  functions  play  an  important 
enough  role  in  the  origination  jcrocess 
that  thew  should  he  subjecd  to  the 
reejuirements  the  Dodd-Frank  Act 
estahlisluxs  with  r(xs]jc;ct  to  loan 
originators,  inc:luding  the  ])rohihition  on 
compen.sation  that  creates  steciring 
incentivexs.  Consumers  jnoviding 
information  for  an  a])j)lication  during 
the  initial  .stages  of  the  origination 
])roce.ss  are  .susce])til)le  to  stcun'ing 
influeneexs  that  conld  be;  harmful.  For 
(ixample,  the  a|)|)lication  taker  could 
submit  or  charactcirize  the  application  in 
a  way  that  is  more  favorable  to  the; 
application  taker  while  limiting  the 
consumer’s  o])tion.s  or  cjualifying  the 
consumer  for  a  transaction  the 
consumer  cannot  re])ay.  Or,  wlum  taking 
in  the  information  providcal  by  the 
consumer  the  application  taker  could 
encourage  a  consumer  to  seek  certain 
credit  terms  or  products.  'I’he  Bureau  is 
ixwising  comment  8(i(a)-l.i.A  and 


comment  8t)(a)^.i  to  clarifv  which 
activities  do  or  do  not  con.stitute 
“taklingl  an  application”  by  discu.ssing 
how  ])er.son.s  merely  aiding  a  consumer 
to  understand  how  to  com])lete  an 
aj)plication  would  not  he  engaged  in 
taking  an  ap|)lication.  while  per.sons 
who  actually  fill  out  the  application  are 
taking  an  a])|)lication. 

Offins.  'I’ne  Bureau  projjosed  to  nn  ise 
the  general  definition  of  loan  originator 
and  as.sociated  c;ommentarv  to  include  a 
person  who  “offers”  an  extension  of 
credit.  This  revision  would  reflect  new 
'I’lLA  section  l()8(cc)(2)  that  includes  in 
the  definition  of  "mortgage  originator” 
per.sons  who  “offer”  terms  of  a 
residential  mortgage  loan. 

In  propo.sed  comment  8(i(a)-l  and  the 
.su|)plementary  information  of  the 
proposal,  the  Bureau  explained  that 
“arranges”  would  also  include  any  task 
that  is  part  of  the  ])roces.s  of  originating 
a  credit  transaction,  including 
adv(!rti.sing  or  communicating  to  the 
public  by  a  ])er.son  that  the  ])er,son  can 
])erform  loan  origination  services,  as 
well  as  nderring  a  consumer  to  anv 
other  person  who  participates  in  the 
origination  jirocess.  Several  indu.strv 
associations,  hanks,  and  mannfactured 
housing  finance  commenters  urged  the 
Bureau  not  to  include  in  the  definition 
of  “loan  originator”  hank  tellers, 
receptionists,  customer  service 
re})re,sentatives.  or  others  who 
])eriodically  refer  consumers  to  loan 
originators.  A  large  hank  commenter 
indicated  that  the  'FILA  definition  of 
mortgage  originator  does  not  expre.sslv 
include  emi)loyees  who  perform  nderral 
activities. 

Prior  to  tin;  transfer  of  TILA 
rnlemaking  authority  to  the  Bureau,  the 
Board  inter])reted  the  definition  of  loan 
originator  to  include  referrals  when 
such  activity  was  performed  for 
comj)ensation  or  other  monetary  gain  or 
in  the  exj)ectation  of  compensation  or 
otluir  monetary  gain.  'I'he  Bunxiu  further 
notes  that  HUD  also  inter|)r(!ted  the 
SAFK  Act  “offers  and  negotiates”  to 
include  referrals.  ,S])ecificallv. 

R(!gulation  11.  as  nxstated  by  the  Bureau, 
provides  in  12  CFR  l()()8.1()8(c)(2)(i)((]) 
that  an  individual  “offers  or  negotiates 
terms  of  a  r(;sidential  mortgag(!  loan  for 
compemsation  or  gain”  if  the  individual: 
*  *  *  (U)  Recommends,  niters,  or  steers 
a  borrower  or  jirosjjective  borrower  to  a 
particular  lender  or  .set  of  nxsidential 
mortgage  loan  terms,  in  accordance  with 
a  duty  to  or  incentive  from  any  person 
other  than  the  borrower  or  ])ro.spective 
borrower  *  *  *  .  7(i  FR  78488,  78488 
(Dec.  18.  2011).  .See  uho  78  FR  88484. 
8848.5  (lime  80,  2011). 

'I’he  Federal  hanking  agencies,  when 
implementing  the  .SAF’E  Act,  did  not 


11300 


Federal  Registar/ Vol.  78,  No.  32  /  Friday,  Fiihruarv  15.  2()13/RuU;s  and  Kogulatioii.s 


.s|n!(:ifi(:ally  addrnss  wluithiM'  rcrarral 
activities  are  includcui  in  “oUers  or 
negotiates”  terms  ol  a  loan.  However, 
till'  agencies  noted  that  activities 
considiMHMl  to  he  olTering  or  negotiating 
loan  terms  tlo  not  retinire  a  showing  that 
an  emploviH!  nicenved  a  relerral  iec;.  See 
75  FK  44(i.5(i  ()nlv  2H.  2010).  Thns.  tin; 
agencies  ajjpiiar  to  havii  contemplated 
that  referral  activitv  is  included  in  the 
nusming  of  "oUers  or  negotiates"  teams 
ol  a  loan. 

To  maintain  consistenev  with 
Reignlation  11  and  to  facilitate! 
e:e)mj)liane:i!.  the  Hiireani  inte!r|)re!ts 
“eelfers”  fe)r  ])nrpe)se!s  e)f  the  eieiinitie)n  e)f 
le>an  eeriginator  in  1020.30(a)(1)  te) 
inednele  peiiseens  wlu):  (1)  I’reisent  leer 
consieleratieen  hy  a  e:e)nsnmer  partieadar 
e;re!elit  terms:  or  (2)  re!e;onnne!nel,  reilea-.  e)r 
.stena-  ii  ceensinner  tee  ii  i)artie;nlar  leean 
e)riginate)r.  cre!elite)r.  creelit  teams,  or 
e;reelit  pre)elne:t.  The  llnreani  he:lieve!s 
that,  ewen  at  initial  stages  e)f  the 
mortgage  eiriginatie)!!  pre)e:e!.ss.  persems 
who  reie'.onnnenel,  re!le!r.  e)r  ste!e:r 
e:e)nsnmers  to  ii  partieadar  leiiin 
ea  iginate)!'.  e;reelite)r.  set  e)f  e:reelit  terms, 
ea  eireulit  preeelnel  eaenlel  have  inflne:ne:e 
ewer  the  p.ntieadar  e:re:elit  pre)elne:ts  e)r 
e;reelit  terms  thiit  <i  e:e)nsnmer  seuiks  ea- 
nltimiitely  eehteiins.  Me)ree)ver.  heaani.se!  te) 
he!  a  le)an  e)riginate)r  seiineuiiie  wlu)  e)iTers 
e:re!elit  must  ele)  se)  lea',  ea-  in  the 
e!.\pe!e:tatie)n  e)i,  elire!e:t  e)r  inelirea:! 
e;e)mpe!ns!)tie)n  ea- g:nn.  there  ne)l  e)nly  is 
<m  ineaaitive  te)  .steier  the  e:e)n.snme!r  te) 
henelit  the  refearea-  hnt  the!  reileirrer  is 
alse)  elTeuitively  partie-.i]);iting  in  the 
eixteaieling  e)f  em  eilTer  e)f  e:e)nsnmer  e:re!elit 
e)n  heihiilf  e)f  the  perse)!)  whe)  i);iys  the 
referrer's  ea)mpe!n.satie)n.  The  Hineian 
heelieveis  that  the  .statute  was  inteneleal  te) 
re!ae:h  sne:h  sitnatie)ns  and  that  it 
ai)])re)j)riately  regulates  the.se  <ie:tivities 
withe)nt  im])osing  signifie;ant  hnrelens.''- 

Fe)r  instance,  most  per.se)ns  engageel  in 
e:e)mpensated  refearal  ae:tivitie!s  (e^.g.. 
eani)le)ye!e!S  being  ])aid  hy  their 
e!m})le)ve!r.s  fe)r  referral  aeitivities)  re!e:eive! 


'■-'rill!  Hiireiiu  iilso  l)(!lii!V(!s  Ihiil  itiliirnil  iu:livilii!s 
arc  cni  iinipasscel  within  lliii  language  --assists  a 
eriinsiinicr  in  ohtaininc  or  applvini’  to  ohtain  a 
n!siiicntial  morlca^c  loan  "  in  I'lLA  section 
1)).'!((:i:)(:i).  'riL.\  siiction  1)):!(c(  )(4)  provides  tliat  --'a 
jicrson  assists  a  consnnicr  in  olitaininc  or  appivin^ 
to  olitain  a  residential  niort<;a<;e  loan'  liv.  ainoiif^ 
other  lliiir<>s.  advising  on  residential  inortcai'e  loan 
terms.*  *  *‘"rhe  linrean  helieves  that  -'amonf; 
other  things"  encompasses  relerral.  which  is  a  lorm 
ol  advising  a  consumer  on  where  to  ohtain 
consiim)!r  crislit.  'I'o  the  extent  then!  is  any 
nncertaintv  with  respei:t  to  whether  a  person 
engaging  in  relerral  activity  lor  or  in  expectation  ol 
direct  or  indir(!ct  compimsation  is  a  loan  originator, 
the  Ihiriran  is  also  ex(!rcising  its  anthoritv  nnder 
■ni..\  .s(!ction  1(l."i(a)  to  prescrihe  rnliis  that  contain 
additional  riKpnrennmts.  diHer(!ntiations.  or  othi!!' 
provisions.  'I'lie  Hnrean  helieves  that  this 
adjustment  is  necessarv  or  proper  to  ellectnate  thi! 
pnrposi!S  ol  'ril.A  and  to  prevent  circnmviintion  or 
evasion  thereof. 


<1  Hill  f(!(!  for  cilch  rcfcrnil.  A  Ihil  fitt!  i.s 
pcrmi.ssihli!  imdcr  Ihc  oxi.sliiig  iiiid  fiiiiil 
nilt!.  which  in  1()2l).3()(d)(  1)  gcm'iiilly 
|)i-ohil)ils  loiiii  origiiiiiloi-.s  from  receiving 
c()m|)ensiition  thiit  is  hii.sed  on  it  term  of 
it  tnm.siiclion  hnt  |)ermils  com|)(!n.siilion 
hii.sed  on  the  iimoimt  of  the  tiiin.siiction 
(iron  ii  Hill  per-lriin.siiction  hiisis. 
Accordingly,  iip])liciilion  of  the 
regiiliition  will  not  re(|iiire  ii  chiinge  in 
compen.siition  pnictices  where  referrer.s 
iire  compensated  on  a  Hal  fee  basis. 
However,  if  referrers  were  to  rttceive 
compen.sation  based  on  liiinsaction 
terms,  the  Hiirean  helieves  such  persons 
would  also  likely  he  incentivized  to 
steer  consumers  to  jiiirticnlar 
Iran.saction  terms  that  niiiy  he  harmful  to 
the  consumers.  Moreover,  most 
consumers  are  likttly  unaware  that  the 
person  referring  or  recommending  a 
])articnlar  creditor  or  a  |)iirticnliir  credit 
product  may  have  a  financial  incentive 
to  do  .so.  There  is  even  less  consumer 
sensitivity  to  these  potential  harms 
when  ii  trusted  advisor  i.s  engaged  in 
such  referral  activity.  As  iilso  discussed 
in  the  jiroposal.  the  Hnreiin  h(!lieve.s  that 
one  of  the  primiiry  focii.ses  of  the  Hodd- 
l‘'rimk  Act  iind  this  rulemaking  is  to 
])revenl  such  incentives. 

.Similarly,  the  Biirean  helieves  that 
jirovisions  of  the  final  rule  recpiiring 
loan  originators  to  he  appro])riatelv 
"(jiialified"  under  §  H)2().3()(f).  with 
regard  to  hackgroimd  checks,  character 
screening.  and  training  of  loan 
originators,  also  will  not  he  significantly 
hnrdensoine.  The  Hnreau  believes  that 
many  referrers  employed  hy  non- 
de])ository  institutions  likely  already 
meet  the  rule’s  (pialification 
reipiirements.  .States  that  follow  the 
interpretation  of  the  .SAFE  Act  in 
Regulation  H  already  require  certain 
persons  who  refer  consumers,  according 
to  a  duty  or  incentive,  to  ohtain  a  loan 
originator  license.  Fnrthermore,  in 
contrast  with  Regulation  H.  as  doscrihed 
above,  many  .States  have  enacted  a 
broader  definition  of  loan  originator 
Ihan  is  recpiired  under  the  .SAk’E  Act  hy 
using  the  disjunctive,  i.e.,  lakes  an 
ajijilication  “or"  offers  or  negotiates, 
with  the  result  that  jiersons  who  refer 
ari!  alreadv  subject  to  .State  loan 
originator  licensing  reipiiriiments  in 
those  .States  even  if  they  do  not  also 
“take  an  application."''*  Individuals 
who  are  licensed  under  the  .SAl-’l'i  Act 
are  not  subject  to  additional  snhslantive 
re(]uirements  to  he  "qualified”  nnder 
this  final  ride,  as  disciis.sed  further  in 
the  seclion-hy-section  analysis  of 


'■‘.Svt!  till!  .s(!(;li()H-l)y-s(M;tion  iimilysis  ol 
§  l()2(i.:<(i(l)  mill  (g)  bolow  lor  iidditioniil 
hackgroimd  on  thn  .SAk'K  Acl. 


tj  l()2().3()(n  mid  (g)  concerning  loan 
originator  qualification  reipiirements. 

'i’he  Hiirean  additionallv  helieves  that 
employees  of  d(!])osilory  institutions 
likely  also  already  meet  many  of  the 
final  rule’s  criminal  hackgroimd  and 
fitness  ipialification  reipiiriiments  in 
new  S  l()2().3t)(0  because  they  are 
subject  to  hackgroimd-check 
reipiirements  iiniler  the  Federal  nejiosil 
Insiirance  Act  or  Federal  (iredit  Union 
Act.  Moreover,  the  qualification  training 
reipiirements  of  this  final  rule  for 
dei)ository  institution  loan  originators 
s])ecifv  that  the  training  he 
commensnrate  with  the  iniliviilnal’s 
loan  origination  activities.  Accordingly, 
training  that  fulfills  the  final  rule’s 
qualification  requirements  for  |)ersons 
whose  only  loan  origination  activities 
are  referrals  is  relatively  modest  as  also 
further  disciis.sed  in  the  section-hy- 
section  analysis  of  §  H)2t).3()(f)  and 
related  commentary. 

As  di.scu.ssed  further  below,  the 
Hureau  i.s  i)roviding  greater  clarification 
in  comment  3()(a)-4  to  explain  that 
administrative  staff  who  provide  contact 
or  general  information  about  available 
credit  in  response  to  requests  from 
consumers  generally  are  not  for  that 
rea.son  alone  loan  originators.  For 
example.  an  emplovee  who  provides  a 
loan  originator’s  or  creditor’s  contact 
information  to  a  consumer  in  res])on.se 
to  the  consumer’s  request  does  not 
become  a  loan  originator.  |)rovided  that 
the  teller  or  rei-.e])tionist  does  not 
discuss  ])articular  credit  terms  and  does 
not  refer  the  consumer,  based  on  the 
teller’s  or  receptionist’s  assessment  of 
the  consumer’s  financial  characteristii-,.s, 
to  a  certain  loan  originator  or  creditor 
.seeking  to  originate  particular 
transactions  to  consumers  with  those 
financial  characteristics.  In  contrast,  a 
referral  occurs  (and  an  em])loyee  i.s  a 
loan  originator)  when,  for  exam])le.  a 
hank  teller  asks  a  consumer  if  the 
consumer  is  interested  in  refinance 
loans  with  low  introdnetory  rates  and 
provides  contact  information  for  a  loan 
originator  based  on  the  teller’s 
assessment  of  information  jirovided  by 
the  consnmer  or  available  to  the  teller 
regarding  the  consumer’s  financial 
characteristics.'*-* 

The  Bureau  is  revising  comment 
3()(a)-l  .i.A.  7  to  clarify  that  the 
definition  of  loan  originator  includes  a 
])erson  who  refers  a  consumer  (when  the 
referral  activities  are  engaged  in  for 
compensation  or  other  monetary  gain)  to 
a  loan  originator  or  creditor  or  an 


'■''rlii!  Iliii-omi  hiiliiiviis  thill  <1  niliirnil  liiisiiil  on  thn 
oinployiio'.s  ii.ssnssinnnl  of  llui  fiiiiinciiil 
chiinicloi'istics  of  Ihii  consumor  occurs  onlv  if  iin 
iiulividuiil  in  tact  has  Iho  iliscrolion  lo  choose  to 
iliroct  a  consinm!r  to  a  particular  loan  ori<>iniitor. 
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(!iu|)l()y(;o.  ag(!nt.  or  contractor  ot  a  loan 
originator  or  crculitor.  'I’he  Itnrean  is 
rnriher  clarilying  the  delinition  ot 
“nderral”  as  gi'iierally  including  any 
oral  or  writtiai  action  (lirecl(Hl  to  a 
consniner  that  can  ariirinalively 
inl’liUMice  llu;  consniner  to  select  a 
particular  loan  originator  or  creditor  to 
obtain  an  extension  of  credit  when  the 
consumer  will  ])ay  for  such  credit.  In 
comment  3(i(a)-l.i.A.2  the  Bureau  is 
clarilying  that  arranging  a  credit 
transaction  is  one  ol  the  activities  that 
can  make  a  ])erson  a  "loan  originator." 
The  Bureau  is  also  clarilying  in 
comment  3(i(a)-1  .i.A.-/  tliat  the 
definition  of  "loan  originator”  includes 
a  ])erson  who  presents  for  consideration 
by  a  consumer  |)articular  credit  terms  or 
communicates  with  a  consumer  for  the 
purpose  of  reaching  a  mutual 
understanding  about  j)ros])ective  credit 
terms. 

The  Bureau  is  revising  comment 
3(i(a)-4  to  clarify  that  the  loan  originator 
definition,  nevertheless,  does  not 
include  persons  who  (whether  or  not  for 
or  in  the  expectation  of  conpien.sation  or 
gain):  (1)  Provide  general  explanations, 
information,  or  de.scriptions  in  response 
to  consumer  (pieries.  such  as  ex|)laining 
terminology  or  lending  policies:  (2)  as 
employees  of  a  c:reditor  or  loan 
originator,  jirovide  loan  originator  or 
creditor  contact  information  in  response 
to  the  consumer’s  recpiest.  ])rovi(led  that 
the  employee  does  not  discuss 
particular  transaction  tennis  and  does 
not  refer  the  consumer,  ha.sed  on  the 
em])loyee’s  assessment  of  the 
consumer’s  financial  characteristics,  to  a 
])articnlar  loan  originator  eir  creditor 
.seeking  to  originate  jiarticnlar 
transactions  to  consumers  with  those 
financial  characteri.stics;  (3)  describe 
product-related  services:  or  (4)  explain 
or  describe  the  stejis  that  a  consumer 
would  need  to  take  to  obtain  a  credit 
offer,  including  providing  general 
clarification  on  (jnalifications  or  criteria 
that  would  need  to  he  met  that  is  not 
specific  to  that  consumer’s 
circumstances. 

/Immge.s.  The  Board’s  2010  Loan 
Originator  Final  Rule  defined  "loan 
originator"  in  102(i.3()(a)(l )  as:  "with 
respect  to  a  jiarticnlar  transaction,  a 
jierson  who  for  comjiensation  or  other 
monetary  gain,  or  in  exjiectation  of 
comjiensation  or  other  monetary  gain, 
arranges,  negotiates,  or  otherwise 
obtains  an  extension  of  consumer  credit 
for  another  jierson.”  3’he  |iro|io.sal 
would  have  broadly  clarified  “arranges” 
to  include,  for  exainjile.  any  jiart  of  the 
jirocess  of  originating  a  credit 
transaction,  including  advertising  or 
comm n ideating  to  the  |iulili(:  that  one 
e:an  iierform  origination  services  and 


referring  a  consinner  to  another  jierson 
who  jiarticijiates  in  the  jirocess  of 
originating  a  transaction.  The 
clarification  in  jirojiosed  comment 
3()(a)-l.i.A  would  have  included  both 
jiersons  who  jiarticijiate  in  arranging  a 
credit  transaction  with  others  and 
Jiersons  who  arrange  the  transaction 
entirely,  including  through  initial 
contact  with  the  consinner.  assisting  the 
consniner  to  ajijilv  for  mortgage  credit, 
taking  the  ajijilication.  offering  and 
negotiating  tran.saction  terms,  and 
making  arrangements  for  consnnunation 
of  the  credit  transaction. 

The  term  “arranges”  is  not  jiart  of  the 
definition  of  mortgage  originator  in 
TILA  section  l()3(cc)(2)(A)  as  enacted  by 
the  Dodd-Frank  Act.  Nevertheless,  the 
Bureau  jirojiosed  to  jire.serve  the 
existing  regulation’s  use  of  the  term  and. 
as  noted,  indicated  its  belief  that  the 
term  snlisinnes  many  of  the  activities 
described  in  the  statutory  definition. 

The  Bureau  did  not  jirojiose  to  include 
the  statutory  "assists  a  consimier" 
element,  for  examjile.  for  this  reason.  As 
discn.ssed  below,  however,  the  Bnrean  is 
including  that  element  in  the  final 
definition.  I’lie  Bnrean  therefore 
considered  removing  “arranges”  from 
the  definition  in  this  final  rule.  To 
jirevent  any  inference  that  the  final  rule 
narrows  the  definition  of  loan 
originator,  however,  the  Bnrean  has  kejit 
the  term  in  the  final  ride. 

Several  industry  gronjis  and  a 
manufactured  housing  finance 
commenter  stated  that  the  Bureau’s 
jirojiosed  interjiretation  of  “arranges” 
was  overtiroad.  Several  commenters 
(juestioned  whether  “arranges”  would 
include  activities  tyjiically  jierfornieil 
by  or  unique  to  certain  conuuonlv 
recognized  categories  of  industry 
jiersonnel.  Sjiecifically.  these 
commenters  sought  clarification  on 
whether  the  term’s  scojie  would  include 
activities  tyjiically  jierfornied  by 
underwriters,  .senior  managers  who 
work  on  underwriting  and  jirojiose 
counter-offers  to  be  offered  to 
consumers,  loan  ajijiroval  committees 
that  ajijirove  or  deny  transactions  (with 
or  without  conditions  or  counter-offers) 
and  communicate  this  information  to 
loan  officers,  jirocessors  who  assenilile 
files  for  sulimi.ssion  to  underwriters, 
loan  closers,  and  individuals  involved 
with  secondary  market  juicing  who 
establish  rates  that  the  creditor’s  loan 
officers  (jnote  to  the  jinlilic. 

The  Bnrean  believes  the  meaning  of 
“arranges”  does  include  activities 
Jierfornied  by  the.se  jiersons  when  those 
activities  anionnt  to  offering  or 
negotiating  credit  terms  available  from  a 
creditor  with  i:onsumers  or  assisting  a 
consinner  in  ajijilying  for  or  obtaining 


an  extension  of  credit,  and  thus  also 
amount  to  other  activities  sjiecified  in 
the  definition  of  loan  originator. 
However,  most  of  the  activities  the.se 
Jiersons  tyjiically  engage  in  would  likely 
not  anionnt  to  offering  or  negotiating 
and  thus  would  likely  not  he  included 
in  the  definition  of  “loan  originator.” 
(iomment  3(i(a)-4  and  the 
corresjionding  analysis  below  on 
management,  administrative,  and 
clerical  tasks  jirovide  additional 
clarifications  on  which  of  these  and 
similar  activities  are  not  included  in  the 
definition  of  loan  originator. 

In  jirojio.sed  comment  3(i(a)-l  and  the 
snjijilenientary  information  of  the 
jirojio.sal.  the  Bnrean  exjilained  that 
“arranges”  would  also  include  any  task 
that  is  Jiart  of  the  jiroce.ss  of  originating 
a  credit  transaction,  including 
advertising  or  communicating  to  the 
Jinlilic  by  a  jierson  that  the  jier.son  can 
jierform  loan  origination  services,  as 
well  as  referring  a  consumer  to  any 
other  Jierson  who  jiarticijiates  in  the 
origination  jirocess.  'I’lie  Bureau  is 
finalizing  the  definition  of  "loan 
originator”  in  §  l()2(i.3(i(a)(  1  )(i)  and  in 
related  comment  3(i(a)-l.i.A  to  include 
certain  advertising  activities  and  akso  to 
include  referrals  as  discussed  in  more 
detail  above  in  the  analysis  of  “offers.” 
Nevertheless,  comment  3()(a)-l.  as 
adojited.  does  not  state  that  “arranges” 
includes  any  task  that  is  jiart  of  the 
Jirocess  of  originating  a  credit 
transat:tion  because  some  loan 
origination  activities  under  this  final 
ride  are  included  under  elements  other 
than  “arranges.” 

Assists  (I  consimwr.  I'lLA  section 
l()3(cc)(2)(A)(ii)  jirovides  that  a 
mortgage  originator  includes  a  jierson 
who  “assists  a  consinner  in  obtaining  or 
ajijilying  to  obtain  a  residential 
mortgage  loan.”  'I'lLA  section  l()3(cc)(4) 
Jirovides  that  a  jierson  “assists  a 
consinner  in  olitaining  or  ajijilying  to 
obtain  a  residential  mortgage  loan”  by 
taking  actions  such  as  "advising  on 
residential  mortgage  loan  terms 
(including  rates,  fees,  and  other  costs), 
jirejiaring  residential  mortgage  loan 
jiackages.  or  collecting  information  on 
behalf  of  the  consinner  with  regard  to  a 
residential  mortgage  loan.”  The  Bureau 
jirojio.sed  to  clarify  in  comment  3()(a)- 
l.i.A  that  the  term  “loan  originator” 
includes  a  jierson  who  a.ssists  a 
consumer  in  obtaining  or  ajijilying  for 
consumer  credit  by:  (1)  Advising  on 
sjiecific  credit  terms  (including  rates, 
fees,  and  other  costs):  (2)  filling  out  an 
ajijilication;  (3)  jirejiaring  ajijilication 
Jiackages  (such  as  a  credit  ajijilication  or 
jire-ajijiroval  ajijilication  or  sujijiorting 
documentation);  or  (4)  collecting 
ajijilication  and  snjijiorting  information 
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on  iMihiilf  of  the  consumer  to  submit  to 
a  loan  originator  or  crculitor.  Fach 
component  of  this  statutory  ])rovision 
(/.e.,  advising  on  resicUmtial  mortgage 
loan  tiM  ins.  priiparing  resichaitial 
mortgage  loan  packages,  and  colhicting 
information  on  behalf  of  the  consumer) 
is  addressed  helow. 

'I'lbA  .section  l()3(cc)(4)  provides  that 
a  piir.son  “assists  a  consumer  in 
obtaining  or  a|)plying  to  obtain  a 
residential  mortgage  loan”  by.  among 
other  things,  “advising  on  residential 
mortgage  loan  terms  (including  rat(!s. 
fees,  and  other  costs)."  The  bureau 
propo.sed  to  clarify  in  comment  3()(a)- 
l.i.A  that  “takes  an  application, 
arranges,  offers,  negotiates,  or  otherwise 
obtains  an  extension  of  consumer  creilit 
for  another  person”  includes  “assists  a 
consumer  in  obtaining  or  a|)|)lving  for 
consumer  cnulit  by  advising  on  c:redit 
t(;rm.s  (including  rates,  fees,  and  other 
costs).”  In  the  |)roj)osal.  the  Hurean  also 
stated  that  the  definition  of  "mortgage 
originator"  in  TILA  generally  does  not 
include  bona  fide  third-partv  advisors 
such  as  accountants,  attoriun  s. 
registered  financial  advi.sors.  certain 
housing  counselors,  or  others  who 
advis(!  a  consumer  on  credit  terms 
ofhinul  bv  another  person  and  do  not 
I'ficeive  compensation  dinictly  or 
indirect Iv  from  that  person.  The  bnrean 
indicated  that  the  definition  of 
“mortgag(!  originator”  would  aj)])!)'  to 
l)er.sons  who  advise  consuimMS 
r(!garding  the  cnulit  tcnins  being 
advert is(ul  or  offered  hv  that  piu’.son  or 
by  tlu!  loan  originator  or  creditor  to 
whom  the  |)erson  brokered  or  relernul 
the  transaction  in  expculation  of 
com|)ensation.  rather  than  objeilively 
advising  consinmu’s  on  transaction 
terms  already  offered  by  an  unrelated 
party  to  the  consumer  (/.e..  in  the  latter 
scenario  the  advisor  did  not  refer  or 
broker  the  transactit)n  to  a  mortgage 
brok(!r  or  a  creditor  and  is  not  nu:eiving 
t:om])(msation  from  a  loan  originator  or 
creditor  originating  the  transaction  or  an 
affiliate  of  that  loan  originator  or 
creditor).  If  the  advisor  receives 
payments  or  compensation  from  a  loan 
originator,  creditor,  or  an  affiliate  of  the 
loan  originator  or  creditor  offering, 
arranging,  or  extending  tlu;  consumer 
cnulit  in  connection  with  advising  a 
consumer  on  credit  terms.  how(!ver.  the 
advisor  could  he  considered  a  loan 
originator. 

Th<5  bureau  is  defining  “loan 
originator"  in  ^  l()2(i..3B(a)(1  )(i)  to 
include  persons  who  "assist  a  consumer 
in  obtaining  or  applying  to  obtain”  an 
extension  of  cnulit.  'I’he  bnrean  is 
providing  additional  clarification  in 
nivised  comments  3()(a)-l  and  3(i(a)-4 
on  the  meaning  of  “assists  a  consumer 


in  obtaining  or  api)lying  to  obtain"  an 
extension  of  credit. 

.Several  industry  groups  and  housing 
counselor  commentius  nujuested 
additional  clarification  on  the  imuming 
of  “assists  a  consnnuu'  in  obtaining  or 
applving  for  consumer  credit  hv 
CKivising  on  crodit  lonns  (including 
rates,  fees,  and  otluu’  costs).”  The 
bunum  interprets  the  phra.s(!.  “advising 
on  credit  terms  (including  rates,  fees, 
and  other  costs)”  to  include  advi.sing  a 
consumer  on  whethiu'  to  seek  or  accejit 
spcicillc  cnulit  terms  from  a  creditor. 
However,  the  i)hra.se  do(!S  not  include 
persons  who  mendy  proviile  general 
ex])lanations  or  descriptions  in  res])ons(i 
to  consnuKU'  (|uerie.s,  such  as  by 
(ixjjlaining  general  credit  terminologv  or 
the  interactions  of  various  ciuuiit  terms 
not  specific  to  a  transaction.  The  bureau 
also  is  adopting  additional  clarifications 
in  comment  3(i(a)-1.v  to  reflect  its 
interpr(!tation  that  “advi.sing  on  credit 
terms”  dcuis  not  include  tlu;  activities 
performed  by  bona  fide  third-party 
advisors  such  as  accountants,  attormw.s. 
registenid  financial  advisors,  ccutain 
housing  counselors,  or  others  who 
advis(!  consumers  on  particular  credit 
terms  hut  do  not  nuunve  compimsation 
or  other  momitarv  gain,  directly  or 
indirectly,  from  the  loan  originator  or 
creditor  offering  or  extmiding  the 
particular  cnulit  t(!rm.s. 

The  bureau  Indieves  that  payment 
from  the  loan  originator  or  cnulitor 
oflering  or  extending  the  ciuulit  nsnally 
(ividences  that  tlu;  advisor  is 
incmitivized  to  d(i])art  from  the  advisor's 
core,  objective  consumer  advisorv 
activity  to  further  the  cnulit  origination 
goals  of  the  loan  originator  or  creditor 
instead.  Tims,  this  inter])retation 
a])plies  only  to  advisorv  activitv  that  is 
part  of  the  advisor's  activities.  Although 
not  a  nu|uirement  for  the  exclusion,  the 
bureau  believes  that  advisers  acting 
under  authorization  or  the  regulatory 
oversight  of  a  governing  body,  such  as 
licensed  accountants  advising  clients  on 
the  implications  of  credit  terms, 
regi.stered  financial  advisors  advi.sing 
clients  on  potential  effects  of  credit 
tmins  on  climit  finances,  HUD-approvuul 
housing  counselors  assisting  applicants 
with  understanding  the  origination 
])roce.s.s  and  various  ciuulit  tm  ins  offered 
l)y  a  loan  originator  or  a  cnulitor,  or  a 
licensed  attorney  assisting  clients  to 
consummate  the  purchase  of  a  home  or 
with  divorce,  trust,  or  (estate  planning 
matters  are  generally  already  snhj(u:t  to 
substantial  consnimu'  |)rotection 
reciuirements.  .Such  third-partv  advi.sors 
would  h(i  loan  originators,  however,  if 
they  advise  consumers  on  particular 
credit  tiuins  and  receive  com])en.s;ition 
or  other  monetary  gain,  directly  or 


indir(u:tly.  from  the  loan  originator  or 
cnulitor  offering  or  extfuiding  the 
particular  credit  terms.  Tlnuefore,  the.se 
persons  mav  no  longer  lu;  viewed  as 
acting  within  the  scoj)e  of  their  bona 
fide  third-])arty  activities,  which 
ty))ic:ally  (lo  not  in\u)lve  any  part  of  tlu; 
loan  origination  ])roc(!.ss  (/.e..  no  longer 
acting  solely  as  an  accountant,  financial 
advisor,  housing  counselor,  f)r  an 
attorney  inst(uid  of  a  loan  originator). 

Th(!  bureau  understands  that  some 
nonprofit  housing  counsidors  or  housing 
counselor  organizations  may  r(u:eive 
fixed  sums  from  creditors  or  loan 
originators  as  a  resnlt  of  agreements 
between  creditors  and  local.  .State,  or 
Federal  agencies  or  where  such 
compensation  is  expressly  ])ermitt(ul  by 
applicable  loc;al,  .State  or  Federal  law 
that  luujuires  coun.seling.  The  buiuuui 
ludieves  that  housing  counselors  acting 
])ursuant  to  such  pcumission  or 
authority  for  a  j)articular  transaction 
.should  not  he  considered  loan 
originators  for  that  transaction.  Thus, 
funding  or  compiuisation  received  by  a 
housing  coun.s(;lor  organization  or 
pcu'son  from  a  loan  originator  or  a 
creditor  or  the  affiliate  of  a  loan 
originator  or  ciuulitor  that  is  not 
c:ontingent  on  nderrals  or  on  engaging  in 
loan  origination  actix  ities  other  than 
assisting  a  consumer  in  obtaining  or 
applying  lo  obtain  a  residential 
mortgage  tran.saction.  when;  such 
compensation  is  expr(;ssly  ])ermittiul  by 
api)licahh!  local.  .State,  or  Federal  law 
that  rcuiuires  coun.scding  and  the 
counsciling  performed  compli(!s  with 
such  law  (for  example.  §  l()2h.34(a)(.5) 
and  ^  l()2(i.3()(k))  or  where  tin; 
compensation  is  ])aid  ])ursuanl  to  an 
agreement  hiilween  the  creditor  or  loan 
originator  (or  either's  affiliate)  and  a 
local.  .State,  or  Federal  agency,  would 
not  cause  these  persons  to  be  considered 
to  be  “advi.sing  on  credit  terms”  within 
the  meaning  of  the  loan  originator 
definition.  The  bureau  has  added 
comment  3(i(a)-l.v  to  clarify  further  that 
such  third-party  advisors  are  not  loan 
originators. 

'i'h(!  bureau  has  adopted  further 
clarification  in  comment  3()(a)-l.i.A..V  to 
note  that  the  ])hra,se  "assists  a  consumer 
in  obtaining  or  applying  for  consumer 
credit  by  advi.sing  on  credit  terms 
(including  rates,  fees,  and  other  costs)” 
applies  to  “.sj)(!ciiic  credit  terms”  rather 
than  “credit  terms”  generally.  The 
bureau  has  akso  clarified  tin;  exclusion 
for  advi.sing  consumers  on  non-specific 
credit  terms  and  the  loan  ])roce.ss 
generally  from  the  definition  of  “loan 
originator"  for  ])ersons  ])erforming 
management,  administrative  and 
chn  ical  tasks  in  comment  3(i(a)-4  as 
discussed  further  helow. 
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riLA  .s(u:ti()n  1()3((:(:)(4)  ])rovi(les  that 
a  person  "assi.sts  a  consiuner  in 
obtaining  or  ap])lving  to  obtain  a 
nisidential  mortgage  loan”  by,  among 
other  things.  “])n!i)aring  rcjsidential 
mortgage  loan  jjaekages."  The  pro])osal 
would  have  (:larifi(Hl  ‘‘pr(!])aring 
r(!si(lential  mortgage  loan  packagcis”  in 
c.omment  3()(a)-l.i.A..7  by  stating 
“])reparing  application  packages  (such 
;is  cnalit  or  ])re-approval  application  or 
supporting  documentation).” 

Many  industry  group,  bank,  and 
manniactnred  housing  finance 
commenters  stated  that  individuals 
primarily  engaged  in  "hack-office” 
processing  such  as  persons  suj)ervised 
by  a  loan  originator  who  com])ile  and 
ass(!mhle  application  materials  and 
sni)j)orting  (locnmentation  to  submit  to 
the  creditor  should  not  be  considenul 
loan  originators.  A  housing  assistance 
gronj)  and  a  .State  housing  finance 
agency  indicated  that  HI  ID-ai)i)roved 
housing  counselors  often  assist 
consumers  with  colhuling  and 
organizing  documents  for  submitting 
application  mat(;rials  to  loan  originators 
or  creditors.  Tluj.st;  commenters  further 
r(;(|uested  clarification  regarding 
whetlu!!'  housing  conn.scdors  engagcul  in 
these  activities  would  be  considennl 
loan  originators. 

The  Bureau  agr(;es  that  pcnsons 
g(!uerally  engaged  in  loan  proce.ssing  or 
who  com])ile  and  ])roc{!ss  a])|)lication 
materials  and  supporting 
documentation  and  do  not  take  an 
application,  collect  information  on 
ludialf  of  the  consumer,  or  communicate 
or  interact  with  consumers  regarding 
specific  transaction  terms  or  j)rodiicts 
are  not  loan  originators  (.see  the  se])arate 
discussion  above  on  taking  an 
a])plii;ation  and  collecting  information 
on  behalf  of  the  cousnmer). 

Accordingly,  while  the  Bureau  is 
adopting  the  phrase  “preparing 
application  packages  (such  as  credit  or 
pre-approval  a])plicatiou  or  supporting 
documentation)”  as  ])roi)osed.  it  also  is 
providing  additional  interpretation  in 
comment  3(i(a)^  with  respect  to 
p(!rsons  who  engage  in  certain 
management,  achuinistrative,  and 
clerical  tasks  and  are  not  included  in 
the  definition  of  loan  originator.  'I’lie 
Bureau  b(;li(;ves  this  commeutarv 
should  clarify  that  persons  providing 
gtiiunal  ajiplication  instruction  to 
consumers  so  consumers  can  com])lete 
an  apj)lication  or  ])ersons  engaged  in 
certain  ])rocessing  functions  without 
interacting  or  commnnicating  with  the 
consumer  regarding  s|)ecific  transaction 
terms  or  products  (other  than 
confirming  terms  that  have  alreadv  been 
transmitted  to  the  consumer  iu  a  written 


offer)  are  not  iuchuhul  iu  the  definition 
of  loan  originator. 

As  discnss(!d  above  regarding 
advising  on  residential  mortgage  loan 
terms  and  below  in  tin;  di.scnssion  of 
collecting  information  on  indialf  of  the 
consumer,  the  Bunum  does  not  Ixdieve 
the  chdinition  of  loan  originator 
includes  bona  fide  third-j)artv  advisors, 
including  certain  housing  counselors 
that  aid  consumers  in  collecting  and 
organizing  documents,  or  others  who  do 
not  r(!ceive  compensation  from  a  loan 
originator,  a  creditor,  or  the  affiliates  of 
a  loan  originator  or  a  creditor  in 
conn(!Ction  with  a  consumer  credit 
tran.saction  (or  those  who  onlv  receive 
compensation  |)aid  to  housing 
counselors  where  counseling  is  reciuired 
by  apj)licable  local,  .State,  or  Federal  law 
and  the  housing  counselors’  activities 
are  compliant  with  sucli  law).  This 
interpretation  is  included  in  comment 
3()(a)-1.v. 

'I’lLA  section  l()3(cc)(4)  provides  that 
a  person  “assists  a  consumer  in 
obtaining  or  ajjplying  to  obtain  a 
residential  mortgage  loan”  by.  among 
other  things.  “coll(;cting  information  on 
hohdlf  ol  tho  consiinior  with  regard  to  a 
residential  mortgage  loan.”  (Fmj)hasis 
added.)  Tlu?  Bnriiau  pro])osed  to  clarify 
in  comment  3()(a)-].i.A  that  the 
definition  of  “loan  originator”  includes 
a.ssisting  a  consumer  in  obtaining  or 
applying  for  consumer  credit  by 
“collecting  information  on  behalf  of  the 
consumer  to  submit  to  a  loan  originator 
or  creditor.” 

.Several  industry  a.ssocaations,  banks, 
and  manufactured  housing  finance 
commenters  sought  clarification  ou 
whether  “collecdiug  iuformatiou  ou 
Ixdialf  of  the  consumer  to  submit  to  a 
loan  originator  or  creditor”  includes 
persons  engaged  in  clerical  activities 
with  respect  to  such  information.  A 
bank,  a  manufactured  housing  fiiiancer, 
and  an  industry  group  commenter 
argued  that  ])ersous  who  contact  the 
consumer  to  collect  application  and 
sn])portiug  information  on  behalf  of  a 
loan  originator  or  cnulitor  should  not  be 
subject  to  the  rule.  Many  of  these 
commenters  also  suggested  that 
activities  such  as  collecting  information 
would  (]nalifv  for  the  e.xchision  from  the 
.SAFE  Act  definition  of  loan  originator 
for  “administrative  or  chu'ical  tasks.” 

As  discussed  above,  the  Bureau 
believes  the  Dodd-Frank  Act  diTinition 
of  loan  originator  is  broader  in  most 
ways  than  that  in  the  .SAFE  Ac:t.  The 
Bureau  also  believes,  however,  that 
])ersons  who,  ocling  on  bohalf  ol d  loan 
originator  or  creditor,  verify  information 
provided  by  the  consumer  iu  the  credit 
ajjplicatiou,  such  as  by  asking  the 
consumer  for  documentation  to  su])port 


the  information  the  consumer  provided 
in  the  a])plication.  or  for  the  consumer’s 
authorization  to  obtain  supporting 
(locnmentation  from  third  ])arti(!s.  are 
not  collecting  information  on  behalf  of 
the  consumer.  Persons  engaged  in  the.se 
activiti(;s  are  collecting  information  on 
beh(df  of  the  loan  originator  or  creditor. 
Furthermore,  this  activity  is 
administrative  or  clerical  in  nature  as 
discussed  further  in  the  managers, 
administrative  and  clerical  tasks 
analysis  ludow.  However,  collecting 
information  “on  behalf  of  the 
consumer”  would  include  gathering 
information  or  supporting 
documentation  from  third  parti(!.s  on 
behalf  of  the  consumer  [o  provide  to  the 
consumer,  for  the  cousnmer  then  to 
provide  in  the  apj)lication  or  for  the 
consumer  to  submit  to  the  loan 
originator  or  creditor,  for  compensation 
or  iu  exp(ictatiou  of  compensation  from 
a  loan  originator,  creditor,  or  an  affiliate 
of  the  loan  originator  or  creditor. 
(Comment  3()(a)— l.i.A..7  clariluis  this 
])oint. 

The  Bun;au  is  finalizing  comment 
3t)(a)-l.i.A..7  to  clarify  that  the 
(hdinition  of  “loan  originator”  includes 
assisting  a  consumer  in  obtaining  or 
applying  for  consumer  credit  by 
“collecting  information  on  bcdialf  of  the 
consumer  to  submit  to  a  loan  originator 
or  (aeditor.”  Thus,  a  ])erson  performing 
these  activiti(!S  is  a  loan  originator.  Tlu; 
Bunian  is  also  ])roviding  additional 
interi)retation  in  comment  3()(a)-4  with 
r(!spect  to  persons  who  engage  only  in 
certain  management,  administrative, 
and  clerical  tasks  [i.e.,  typically  loan 
])roc(;ss(3rs  for  the  j)nrpo.ses  of  this 
discussion)  and  arc;  therefore  not 
included  in  the  definition  of  loan 
originator. 

TIEA  section  l()3(cc)(2)(B)  ])rovid(5s 
that  a  mortgage  originator  “includes  any 
])er.sou  who  repni.sents  to  the  ])uhlic, 
through  advertising  or  other  means  of 
communicating  or  providing 
information  (including  the  use  of 
business  cards,  stationery,  hrochnr(!S. 
signs,  rate  lists,  or  other  promotional 
items),  that  such  piasou  can  or  will 
provide  any  of  the  sta  vices  or  perform 
any  of  the  activities  described  in 
snl)|)aragra|)h  (A).”  3’he  Bureau 
propos(Ml  to  revise  comnumt  3()(a)-l.i.A 
to  clarify  that  a  loan  originator 
“iuclndesa  per.sou  who  iu  expectation 
of  compeu.satiou  or  other  moiuitarv  gain 
advertises  or  conuunuicates  to  the 
l)nl)lic  that  such  jiersou  can  or  will 
provide  any  of  these  (loan  origination) 
.servic(!s  or  activities.” 

'File  Bureau  stated  in  the  .section-hy- 
section  analvsis  of  projjosed 
§  l()2(i.3(i(a)  that  the  Bureau  believes  the 
(ixi.sting  definition  of  “loan  originator” 
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in  S  102(i.8()(a)  includes  persons  who.  in 
expectation  oi Cojnpen.sation  or  otlier 
inonetarv  gain,  communicate  or 
advertise  loan  origination  ailivilies  or 
.services  to  the  public.  Tlie  Ihirean  noted 
in  the  analvsis  that  the  phrase 
“advertises  or  connnnnic.at(!.s  to  the 
public"  is  verv  broad  and  includes,  hnl 
is  not  limittul  to.  llu;  use  ol  hnsine.ss 
cards,  stationery,  hrochnnis.  signs,  rate 
lists,  or  other  promotional  items  listed 
in  I'll.A  .section  I()8(cc)(2)(H).  it  these 
items  advertise  or  commnnicate  to  the 
])uhiic  that  a  person  can  or  will  jjrovide 
loan  origination  .services  or  activities. 

The  Bureau  also  .stated  in  tlie  analysis 
that  the  Bureau  believed  this 
clarification  furthers  TILA's  goal  in 
section  12‘tB(a){2)  of  ensuring  that 
resj)onsil)le.  affordable  credit  remains 
available  to  consumers. 

A  commenter  (juestioned  whether 
paid  advertisers  would  hi;  consiilered 
loan  originators  under  the  projiosal.  The 
Bureau  believes  a  |)erson  performs  the 
activitv  described  in  the  "advmtises  or 
comnuinicates"  provision  onlv  if  the 
person,  or  an  emplovee  or  affiliate  of  the 
pcjr.son.  adverti.ses  that  that  person  i;an 
or  will  provide  loan  origination  .services 
or  activities.  Thus,  a  person  simply 
publishing  or  broadcasting  an 
advertisement  that  indicates  that  a  third 
party  can  or  will  perform  loan 
origination  services  is  not  a  loan 
originator.  TIk!  Bureau  notiis  that  tin; 
more  an  advertisement  is  specificallv 
directed  at  and  communicated  to  a 
particular  consumer  or  small  nmnher  of 
consninms  onlv.  the  more  the 
advert i.sement  could  constitute  a  referral 
and  not  an  adverti.sement  (see  the 
definition  of  nderral  in  i;omment  8(i(a)- 
l.i.A.i).  The  Bureau  is  finalizing 
comment  8(j(a)-l  .i.A..T  to  accommodate 
changes  to  surrounding  projio.sed  text  as 
follows:  "The  scope  of  activities  covered 
by  the  term  loan  originator  includes: 

*  *  *  advertising  or  communicating  to 
the  jinhlic  that  one  can  or  will  perform 
any  loan  origination  services. 
Advertising  the  services  of  a  third  party 
who  engages  or  intends  to  engage  in 
loan  origination  activities  does  not  make 
the  adverti.ser  a  loan  originator." 

riLA  s(!ction  1()8(cc)(2)(B)  does  not 
contain  an  exjire.ss  niijuirement  that  a 
person  mu.st  advertise  for  or  in 
(!xp(!Ctation  of  compensation  or  gain  to 
he  consideriul  a  "mortgage  originator." 
To  the  extent  there  is  any  nncertaintv. 
the  Bureau  relies  on  its  exce])tion 
authority  under  TILA  .section  l().'j(a)  to 
clarify  that  such  a  pc'r.son  mu.st  advertise 
for  or  in  (expectation  of  compensation  or 
gain  in  return  for  the  scirvices  adv(»rtised 
to  Im!  a  "loan  originator."  Under  TILA 
section  l()8{cc)(2)(A).  persons  that 
engage  in  one  or  more  of  the  core 


“mortgage  originator"  activilices  of  the 
statute  and  that  do  not  r(H;eiv(!  or  (!X|)ect 
to  rec(!ive  compensation  or  gain  are  not 
"mortgage  originators."  TIk;  Burciau 
ludieves  that  also  applying  tlu; 
comp(;nsation  nuinircmient  to  pensons 
who  adv(!rtise  that  tlmv  can  or  will 
perform  "mortgage  originator"  activiti(\s 
maintains  con.sist(mcy  throughout  the 
definition  of  "mortgage  originator."  This 
r(!snlt  (!ff(!ctuat(!.s  the  pmpo.sies  of  TILA 
in  ensuring  that  responsible,  affordable 
mortgage  credit  remains  available  to 
consumers  and  facilitates  compliance  by 
reducing  nncertaintv. 

.\k;}^()li(it(is  or  olhorwiso  obtains  or 
nnikas.  TILA  section  l()8(cc)(2)  defines 
"mortgage  originator"  to  include  a 
|)(;r.son  who  "negotiates"  terms  of  a 
rcisidential  mortgage  loan.  Fxisting 
4}  l()2().8(i(a)(l )  contains  “negotiates" 
and  "otherwise  obtains"  in  the 
definition  of  "loan  originator."  and  the 
Bureau  jiroposed  to  retain  the  tcMins  in 
the  definition.  The  Bureau  did  not 
define  "m;gotiates"  or  "otluirwisc; 
obtains"  in  the  projiosal  (!xce])t  to  state 
that  "arrangiis.  negotiates,  or  otluM'wi.se 
obtains"  in  tin;  existing  definition  of 
"loan  originator”  alnuidy  inclmhis  the 
core  elements  of  tlu;  term  "mortgage 
originator"  in  TILA  section 
l()8(cc)(2)(A). 

The  Bureau  did  not  Uiceive  any 
comments  .s])(!ciiic  to  the  definition  of 
"negotiatcis"  or  "otherwi.se  obtains." 
(ionsistent  with  the  (hdinition  of 
"luigotiates"  in  Regulation  11  and  to 
facilitate  com|)liance.  in  comnumt 
8(i(a)-l  .i.A.-^.  th(!  Bureau  int(!r])ret.s 
“negotiates”  as  encompa.ssing  the 
following  activities:  (1)  Bresenting  for 
consideration  by  a  consumer  jiarticular 
credit  terms;  or  (2)  communicating  with 
a  consumer  for  the  purpose  of  nniching 
a  mutual  understanding  about 
])rosp(!ctive  credit  terms.  The  Bunum 
also  is  including  in  the  definition  of  a 
loan  originator  the  additional  phra.se  “or 
makes"  to  ensure  that  creditors  that 
(ixtend  cnidit  without  the  use  of  table 
funding,  including  tho.se  that  do  none  of 
the  otluir  activiti(!s  described  in  the 
definition  in  §  l()2().8()(a)(l)(i)  hut  solely 
])rovide  tin;  funds  to  consummate 
transactions,  are  loan  originators  for 
|)nrpo.s(!.s  of  ^  l()2().8()(f)  and  (g).  As 
discussed  in  more  detail  below,  tho.se 
recpiinmients  are  a|)|)lical)le  to  all 
cnulitors  (mgagiul  in  loan  origination 
activities,  unlike  tin;  other  provisions  of 
Sl()2(i.8(). 

Manufactured  Home  RetaiUirs 
Th(!  definition  of  “mortgage; 
originator"  in  TILA  section 
l()8(cc)(2)((])(ii)  ex|)re.ssly  exclud(;.s 
certain  employees  of  manufactured 
home  retail(;r.s  if  th(;v  assist  a  consumer 


in  obtaining  or  a])])lying  to  obtain  a 
residential  mortgage  loan  by  preparing 
re.sid(;ntial  mortgage  loan  packag(;s  or 
collecting  information  on  behalf  of  the 
consumer  with  regard  to  a  resid(;ntial 
mortgage;  loan  hut  do  not  take;  a 
re;.sid(;nti€il  mortgage  loan  a])plication. 
do  not  off(;r  or  n(;gotiat(;  terms  of  a 
r(;side;ntial  mortgage  ap])lie:ation.  and  do 
not  advise;  !i  consumer  on  loan  te;rms 
(including  rate;s.  i(;e;s.  and  oth(;r  costs). 
The;  d(;finition  of  "loan  originator"  in 
(;xi.sting  4?  1  ()2(i.8(i(a)(  1 )  (loe;s  not  !i(ldre;s.s 
such  e;m])loyee.s.  The  Bure;au  pro])o.se;d 
to  implement  the;  new  statutorv 
e;xclu.sion  by  revising  the  definition  of 
"loan  origiiiiitor"  in  §  1()2(i.8(i(;i)(  1 )  to 
e;xclude  em])loye;es  of  a  manufacture;(l 
home  r(;tailer  who  assist  a  consume;!’  in 
obtaining  or  a])plving  to  obtain 
consumer  credit,  provided  such 
e;m])loye;e;s  do  not  take  a  consumer 
credit  ap])lication.  offer  or  m;gotiate 
terms  of  a  consume;!’  ci’e;dit  transaction, 
or  advise;  a  consumer  on  c!’e;dit  t(;r!ns 
(including  rate;s.  fe(;.s.  and  other  costs). 

Many  manufactured  housing  finance; 
commenters  sought  clarificeition  on 
wh(;ther  re;taile;rs  and  their  (;m])loye;e;.s 
would  he;  considered  loan  originators. 
The;  comme;!!t(;rs  stated  that  some; 
(;mpl()y(;e;.s  ])(;rf()rm  both  sales  activitie;.s 
ami  loan  origination  activities,  hut 
re;c(;ive  comiiensation  ch;u’a(:te;rize;d  as  a 
commission  for  the;  .s;ile;s  ae:tivitie;s  eiidy. 
The;  Bureau  ne)t(;s  that,  unele;r  the;  stiitute; 
emel  ])re)])e).seel  rule,  ii  perse)n  whe)  leir 
elire;e;t  eir  inelire;e:t  e;e)m])e;nsatie)n  engages 
in  le)im  eiriginaliem  ae:tivitie;s  is  a  leian 
ea  iginate)!’  anel  tluit  all  feirms  e)f 
e;e)mpe;nsatie)n  e:e)unt  fe)r  this  i)urpe)se;, 
e;ve;n  if  the;y  are  ne)t  .st!’ue:tu!’e;d  as  a 
e;e)m!nis.sie)n  eir  either  t!’ansae:tie)n- 
.spe;e;ifie:  feirm  e)f  e:e)mpensatie)n  (i.a.. 
e;e)m])en.satie)n  incluele;s  salaries. 
e;e)m!nis.sion.s.  hemus,  or  any  fin;me:ial  or 
similar  ine:e;ntive  !’e;garelle;.ss  eif  the;  label 
eu’  name  of  the  e;ompen.salion  as  .stateel 
in  existing  comment  8(i(el)(  1)-1 .  whie:h 
this  rulemaking  re;e:oelifies  as  e:e)mme;nt 
8(i(a)-.'i).  Thus,  if  a  manufae:ture;ei 
heiusing  retailer  e;m])le)ye;e;  !’e;e:e;ive;.s 
eieimpensatie)!!  "in  e:onne;e:tie)n  with”  the; 
e;m])le)ye;e;’.s  leian  eirigination  ae:tivitie;.s, 
the;  e;m])le)ye;e;  is  a  loan  eiriginaten’, 
!’e;ga!’elle;.s.s  eif  the;  slat(;el  purjieise;  or  name; 
e)f  the;  e:e)m])e;n.satie)n.  Te;  e.’larify  this 
])e)int  furthe;r,  the;  Bure;au  heis  revi.seel 
^  1028. 8()(ci)(l  )(i)  anel  e:e)m!ne;nt  8()(;i)- 
l.i.A  te)  ])re)viele;  that,  if  a  jiersem  !’e;e;e;ive;.s 
eli!’e;e:t  eir  inelire;e:t  e:e)m|)e;n.satie)n  feir 
taking  an  ai)i)lie:atie)n.  assisting  a 
e.einsume;!’  in  eibtaining  eir  applying  te) 
eibtain.  eirranging,  eiflering.  ne;ge)tiating, 
e)!’  eitherwi.se;  eibtaining  eir  making  an 
eixtensiem  eif  e:e)n.sume;!’  e:re;elit  feir  cinother 
])e;!’.son,  the;  ])e;rse)n  is  a  leiiui  originate)!’. 

A  large  number  eif  manufae:ture;el 
hemsing  inelustry  e:e)mme;nte!!’s  stated 
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that  llu;  Bunuiu  sliould  furtlier  clarity 
what  activities  would  lx;  considered 
“assisting  the  consnnicM'  in  olctaining  or 
a|)])lying  to  obtain"  cnulit,  “taking  an 
application,  "  “olTcning  or  ncigotiating 
terms,”  or  “advising"  on  crcxlit  terms. 

Thc!  Bnrean  has  included  several 
clarificidions  oi  tlujse  (dements  ol  the; 
definition  of  “loan  originator”  in  this 
linal  ride  in  §  l()2().8(>(aKlKi)  and 
comments  8(j(a)-l.i.A  and  dtifid-d.  as 
discussed  above. 

One  mannfactnred  housing  finance 
commenter  stated  that,  nnder  the 
proposed  exclusion  for  employees  of  a 
mannfactnred  home  retailer,  einjiloyees 
conlcl  he  compensated,  in  effect,  for 
referring  a  consumer  to  a  creditor 
without  becoming  a  loan  originator.  The 
Bureau  disagrees.  The  propo.sed 
exclusion  was  for  "employees  of  a 
mannfactnred  home  retailer  who  a.ssist 
a  consumer  in  obtaining  or  ap})lying  to 
obtain  consumer  credit,  jirovideil  such 
employees  do  not  take  a  consumer 
credit  a])j)lication.  offer  or  negotiate 
terms  of  a  consumer  credit  transaction, 
or  advise  a  consumer  on  credit  terms 
(including  rates,  fees,  and  other  costs).” 
As  discussed  above  and  clarified  in 
comment  8(i(a)-l  .i.A.  the;  defiidtion  of 
“loan  originator”  includes  redernds  of  a 
consumer  to  another  ])erson  who 
partici])ates  in  the  jirocess  of  originating 
a  credit  transaction  because  referrals 
constitnte  a  form  of  “offering  *  *  * 
credit  terms.”  'I’he  one  c:ore  activity  that 
the  exclusion  ])ermits  mannfactnred 
housing  retidl  enpiloyees  to  ])erform 
without  becoming  loan  originators, 
“lalssi.sting  a  consumer  in  (d)taining  or 
applying  to  obtain”  credit,  has  a 
statntorilv  defined  meaning  that  does 
not  incdncle  referring  consumers  to  a 
creditor.  Thus,  employees  of 
mannfactnred  home  retailers  who  refer 
consumers  to  particular  credit  ])roviders 
would  he  considered  loan  originators  if 
thev  are  compen.sated  for  such  activitv. 

Many  mannfacdnred  housing  financer 
commenters  stated  they  were  concerned 
that  all  compensation  paid  to  a 
mannfactnred  home  retailer  and  its 
employees  could  he  considered  loan 
originator  comjiensation  and  therefore 
counted  as  “])oints  and  fees”  in  the 
Board’s  2011  A'l’R  Proposal  and  the 
Bureau's  2012  IIOFPA  Proposal.  As 
noted  above,  in  the  201.8  ATR 
(Concurrent  Pro|)osal,  the  Bureau  is 
seeking  jinhlic  comment  on  whether 
additional  clarification  is  necessary  for 
determiidng  when  com])en.sation  p.nd  to 
such  loan  originators  must  he  included 
in  points  and  fees. 

(Creditors 

Section  1401  of  the  Dodd-Frank  Act 
amended  TILA  to  add  section 


108(cc)(2)(F).  which  provides  that  the 
definition  of  “mortgage  originator” 
expressly  excludes  creditors  (other  than 
creditors  in  tahle-fnnded  tran.sactions) 
for  purposes  ofTIhA  section  12‘)B(c)(l), 
(2).  and  (4).  which  include  restrictions 
on  compensation  paid  to  loan 
originators  and  are  implemented  in 
1 02(). 80(d).  As  noted,  however,  the 
TITA  .section  l()8(cc)(2)(F)  exclusion 
from  these  compensation  jirovisions  for 
creditors  does  not  apply  to  a  tahle- 
fnnded  creditor.  Accordingly,  a  tahle- 
fnnded  creditor  that  meets  the 
definition  of  a  loan  originator  in  a 
transaction  is  subject  to  the 
com])ensation  restrictions.  The  pro])osal 
noted  this  limited  exclusion  from  the 
compensation  provisions  and  also  noted 
that  TITA  section  129B(1)),  added  by 
section  1402  of  the  Dodd-Frank  Act. 
impo.ses  new  cinalification  and  loan 
doenment  nnicjne  identifier 
reejnirements  that  apply  to  all  creditors 
that  otherwise  meet  the  definition  of  a 
loan  originator  whether  or  not  thev 
make  use  of  tahle-fnnding.  The.se  new 
rcxpiirements  are  implemented  in 
§  l()2(i.8()(f)  and  (g),  respectively. 

Fxi.sting  l()2(i.8()(a)  includes  a 
creditor  extending  tahle-fnnded  credit 
tran.sactions  in  the  definition  of  a  loan 
originator.  That  is.  a  creditor  who 
originates  the  transaction  hut  does  not 
finance  the  transaction  at 
consummation  out  of  the  creditor's  own 
resources,  including,  for  examiile,  hv 
drawing  on  a  bona  fide  warehouse  line 
of  credit  or  out  of  de|)o.sits  held  by  that 
creditor,  is  a  loan  originator.  I’he  Bureau 
proposed  to  amend  the  definition  of 
loan  originator  in  §  l()2().8()(a)(l)(i)  to 
include  all  creditors,  whether  or  not 
they  engage  in  tahle-fnnded 
transactions,  for  pnrjioses  of  §  l()2(i.8()(f) 
and  (g)  only.  The  Bureau  also  propo.sed 
to  make  technical  amendments  to 
comment  8(l(a)-l.ii  on  table  funding  to 
reflect  the  applicability  of  TITA  section 
125)B(h)’s  new  re(|nirement.s  to  such 
creditors. 

The  Bnrean  received  comments  from 
a  mannfactnred  housing  indn.stry  group 
and  a  mannfactnred  housing  financer 
seeking  clarification  regarding  whether 
mannfactnred  home  retailers  are  tahle- 
fnndcul  creditors,  genmal  TITA 
creditors,  or  neither.  The.se  commenters 
stated  that  the  Bnrean  shonld 
specifically  clarify  that  mannfactnred 
home  retailers  are  not  tahle-fnnded 
creditors.  These  commenters  noted  that 
mannfactnred  home  pnrcha.ses  are  often 
financed  using  retail  installment  sales 
contracts.  The  commenters  further 
exjilained  that  the  credit-sale  form  of 
financing  is  the  creditor’s  choice  and 
not  the  retailer’s. 


Under  the  existing  rnle.  mannfactnred 
housing  retailers  that  assign  the  retail 
installment  sales  contract  at 
consummation  to  another  person  that 
provides  the  funding  directly  are 
already  considered  tahled-fnnded 
creditors  included  in  the  definition  of 
loan  originator  for  such  tran.sactions. 
Thesi!  tahle-fnnded  creditors  are  subject 
to  the  restrictions  on  comiiensation  paid 
to  loan  originators  if  the  tahle-fnnded 
crculitor  otherwi.se  meets  the  definition 
of  a  loan  originator.  The  Dodd-Frank 
Act  did  not  provide  a  definition  or 
treatment  of  tahle-fnnded  creditors  that 
differs  from  the  existing  rnle.  and  the 
Bnrean  believes  it  would  he  inconsistent 
to  exempt  mannfactnred  housing 
retailers  that  act  as  tahle-fnnded 
creditors  from  the  restrictions  on 
compensation  that  apply  to  all  tahle- 
fnnded  creditors  that  also  meet  the 
definition  of  a  loan  originator. 

To  accommodate  the  apjdicahilitv  of 
the  new  cpialification  and  imicjiie 
identifier  reepurements  to  creditors,  the 
Bnrean  is  defining  “loan  originator”  in 
(S  U)2().8(i(a)(  1  )(i)  and  as.sociated 
comment  8(i(a)-l.i.A.2  to  clarify  that  the 
term  includes  ])er.son.s  who  “make”  an 
extension  of  credit.  The  Bnrean  is  also 
revising  ^  l()2().8(i(a)(  1  )(i)  to  clarifv 
further  that  idl  creditors  engaging  in 
loan  origination  activities  are  loan 
originators  for  jnirpo.ses  of  l()2(i.8(i(f) 
and  (g).  The  Bnrean  is  adopting  the 
pro])o.sed  clarification  on  the 
applicability  of  the  loan  originator 
comjiensation  rules  to  creditors  in  tahle- 
fnndcid  transactions  and  the  technical 
revisions  as  |)ropo.sed. 

Servicers 

TITA  section  1()8(cc)(2)((i)  defines 
“mortgage  originator”  to  exclude  a 
servicer  or  its  employees,  agents,  or 
contractors,  “including  but  not  limited 
to  those  who  offer  or  negotiate  terms  of 
a  residential  mortgage  loan  for  purposes 
of  renegotiating,  modifving.  replacing  or 
subordinating  jirincijial  of  existing 
mortgages  where  borrowers  are  behind 
in  their  ])ayments,  in  default  or  have  a 
reasonable  likelihood  of  being  in  defanlt 
or  falling  hcdiind.”  The  term  “servicer” 
is  defined  hv  TITA  section  l()8(cc)(7)  as 
having  the  same  meaning  as  “servicer” 
“in  section  ()(i)(2)  of  the  Real  E.state 
.Settlement  Brocednres  Act  of  l‘)74 
iRFSI’Aj  (12  U.S.C:.  2()().5(i)(2)).” 

This  provision  in  RF.SBA  defines  the 
term  “servicer”  as  “the  person 
responsible  for  .servicing  of  a  loan 
(including  the  jier.son  who  makes  or 
holds  a  loan  if  such  per.son  akso  services 
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the  loan)."'*"’  The  term  “servicing”  is 
defined  to  mean  “receiving  any 
scluulnled  periodic  payments  from  a 
l)orro\ver  i)nrsnant  to  the  terms  of  any 
loan,  including  amounts  for  escrow 
accounts  descrihcul  in  section  2800  of 
Ititle  12|,  and  making  the  payimmts  of 
principal  and  interest  and  sucli  other 
payments  with  res|)(!ct  to  the  amounts 
receivcul  from  tlie  l)orrower  as  may  l)e 
nupiired  pursuant  to  the  t(!rms  of  the 
loan."  12  II.S.C.  2(i().'l(i)(3). 

Existing  comimmt  3()(a)-l.iii  provides 
that  the  definition  of  "loan  originator" 
does  not  apply  to  a  s(!rvic;er  when 
modifying  existing  credit  on  htdialfof 
the  current  owner.  The  loan  originator 
definition  onlv  includes  pcnsons 
involved  in  extending  consumer  credit. 
Tims,  modifications  of  existing  credit, 
which  are  not  refinancings  that  involve 
extingnishing  existing  obligations  and 
replacing  them  with  a  new  credit 
extension  as  described  under 
§  1028. 20(a),  are  not  subject  to  the  rule. 
Th(!  Hnreau’s  propo.sal  would  have 
amended  comment  38(a)-l.iii  to  clarify 
and  r(!affirm  this  distinction  in 
im|)lementing  the  Dodd-Frank  Act’s 
(hdinition  of  mortgage  originator. 

As  stated  in  the  sni)plementary 
information  of  the  proposal,  the  Bnnian 
hiilieves  the  exc(!ption  in  Til, A  siiction 
103(cc)(2)(('.)  apj)lies  to  servicers  and 
servicer  emplov(M!s.  agents,  and 
contractors  only  when  engaging  in 
specified  servicing  activities  with 
respect  to  a  particular  transaction  alter 
consnmmation.  including  loan 
modifications  that  do  not  constitute 
refinancings.  The  Hnrean  .stated  that  it 
does  not  hi!li(!ve  that  the  statntorv 
exclusion  was  intended  to  shield  from 
coverage  comi)anies  that  intend  to  act  as 
servictii's  on  transactions  that  they 
originate  wlien  they  engage  in  loan 
origination  activities  prior  to 
consummation  of  snc:h  transactions  or  to 
apply  to  st'i'vicers  of  existing  mortgage 
d»;l)ts  that  cmgage  in  the  refinancing  of 
such  d(;hts.  The  Bureau  believes  that 
(ixempting  such  companies  nuirely 
because;  of  tin;  general  status  of 
“servicer"  with  respect  to  some  credit 
would  he;  inconsistent  with  the  ge;neral 
l)ur|)oses  of  the  statute  and  cr(;ate  a  large 
|)()tential  loophole;. 

Kll.SI’A  (Ii!l1ii(!s  ■■scM  vici!!'"  In  cxcludi!:  (,\)  llm 
I‘I)K:  ill  coniuictiiin  will)  cli.iii^os  in  rights  Ui  assets 
pursuant  tn  sectiiin  I82;<((:)  ol  title  12  or  as  receiver 
or  conservator  nl  an  insured  depositorv  institution: 
and  (I!)  (linnie  Mae,  I'annie  .Mae.  I'Yeddie  Mac.  or 
the  I'DK).  in  anv  case  in  which  changes  in  the 
servicing  ol  the  mortgage  loan  is  jrreceded  hv  (i) 
termination  ot  the  servicing  contract  lor  cause:  (ii) 
commencement  ol  hankru])tcv  proceedings  ol  the 
sen  icer:  or  (iii)  commencement  ol proceiulings  hy 
the  I'DK;  lor  conservatorship  or  receivership  ol  the 
servicer  (or  an  entity  hy  which  the  servicer  is 
owned  or  controlled).  12  l)..S.(;.  2(il).'>(i)(2). 


The;  Bnroan’s  rationale;  for  the; 
proposed  iim(;ndm(;nl  to  tlu;  comment 
r(;sted  on  timilvzing  the  two  distinct 
j)in'ts  of  tlu;  statute.  llnd(;r  TI1,A  s(;ction 
103{cc)(2)((l).  tlu;  definition  of 
“mortgiige  originator”  does  not  include: 
(1)  “A  s(;rvic(;r”  or  (2)  "s(;rvicer 
(;mplovees.  iigents  :md  contractors, 
including  hut  not  limit(;d  to  those  who 
offeror  negotiate  terms  of  a  resid(;ntial 
mortgage  loan  for  ])nrpos(;s  of 
renegotifiting,  modifying,  replacing  and 
snhordinating  ])rincip;il  of  (;xisting 
mortgages  where  borrowers  are  hehind 
in  their  payments,  in  default  or  have;  a 
re;ase)nal)le;  like;liheK)el  eef  he;ing  in  elefanlt 
e)r  falling  hehinel."  (k)nsiele;ring  the;  text 
e)f  this  pre)visie)n  in  e:e)mhinatie)n  with 
the;  elefinitiein  of  “se;rvie:e;r"  nneler 
RESBA  in  12  U.S.C.  28()5(i)(2).  a 
se;rvie:e;r  that  is  re;sponsihle;  for  se;rvie:ing 
a  mortgage;  eleht  eer  that  extenels 
meu'tgage  e;re;elit  erne/  .se;rvie;e;s  it  is 
e;xe;lnele;el  freun  the  ele;finitie)n  e)f 
“meirtgage  eeriginate)!'”  fe)r  that  partie:nlar 
transactie)!!  afte;r  it  is  e;e)nsnmmale;el  anel 
the;  se;rvie:e;r  he;e;e)me;s  re;spe)nsihle;  fe)r 
se;rvle:ing  it.  "Se;rvie:ing"  is  ele;fine;el 
inule;r  RESBA  as  “re;e:e;iving  anel  making 
payments  ae:e:e)reling  te;  the;  terms  e)f  the; 
leean.”  Tims,  a  se;rvie:e;r  e:anne)t  he; 
re;si)e)nsil)le;  fe)r  se;rvie:ing  a  tran.sae:tie)n 
that  ele)e;s  ne)t  ye;t  e;xist.  An  extensieni  e)f 
e;re;elit  that  mav  he;  se;rvie:e;el  exists  e)nlv 
iifte;r  e:e)nsnmmatie)n.  The;re;fe)re;.  feir 
pnrpe)se;s  e)f  TIEA  se;e:tie)n  l()3(e:e:)(2)((;). 
a  perse)!!  is  a  se;rvie:e;r  with  re;spe;e:t  te)  a 
partie:nlar  tra!i.sae;tie)!i  e)!ily  after  it  is 
e;e)nsi!!!!!!iate;el  a!ul  that  ])e;rse)!i  re;tai!is  e)r 
e)htains  its  se;rvie;i!ig  rights. 

hi  the  .se;e:tie)!i-l)y-se;e:tie)n  a!ialvsis  eif 
the  preijiosal,  the;  Bure;an  f!irthe;r  stateel 
this  inte;rpre;tation  eif  the;  statute  is  the; 
!nost  e:e)!isiste;!it  with  the;  elefieiitie)!!  eif 
“!!U)rtgage  eirigieeator”  i!i  TIEA  se;e:tie)!i 
l()3{e:e:)(2).  A  persem  canieot  he;  a  servicer 
e)f  a  e:re;elit  e;xtensio!i  u!itil  after 
e:e)!isu!!!!natie)!i  of  the;  transae:tie)n.  A 
])e;rse)n  taking  an  applie:atie)n.  a.ssisting  a 
e:e)nsnnu;r  i!i  eihtaining  eir  a])])lying  to 
eihtain  a  eneirtgage  tran.sae;tio!i,  offerieig 
eir  ne;ge)tiating  tenns  of  a  transaeitiem.  eir 
fn!ieli!ig  the  tra!i.sae;tie)n  prieir  to  eir  at 
e;e)nsi!m!natie)!i  is  a  eiuirtgage  eirigieiator 
e)!'  e:re;etite)r  (ele;])e;!uling  n])e)i!  the; 
pe;rse)!i’s  reile;).  Thus,  a  ])e;rse)n  that  fnnels 
a  tra!isae:tie)!i  freim  the;  pi;rse)!i’s  e)W!i 
re;se)nre:e;s  eir  a  e:re;elite)r  e;!igage;el  i!i  a 
tal)le;-fnnele;el  tran.saeitiem  is  snhje;e;t  te)  the; 
appre)])riate;  j)re)visie)!is  i!i  TIEA  se;e:tie)n 
l()3(e;e:)(2)(l*')  fe)r  e;re;elite)rs  until  the 
])e;rse)!i  l)e;e;e)!!!e;s  re;spe)nsil)le  leer 
se;rvie;i!ig  the  resulting  ele;l)t  eehligatieen 
afte;r  e;e)!!sn!!!!natie)!i.  'riie  Bnre;an 
e;xplai!u;el  that  this  i!ite;rpre;tatio!i  is  alse) 
e:e)!isi.ste!it  with  the;  elelniitieen  e)f  "le)an 
e)rigi!iate)r”  i!i  e;xi.sti!!g  §  1028. 38(a)  anel 
e;e)!nme;nt  38(a)-l.iii.  If  a  loan 


!ne)elifie:atie)!i  hy  the;  se;rvie:e;r  e;e)nstitnte;s 
a  re;fi!ia!u:ing  n!ule;r  ^  1028.20(a),  the; 
.se;rvie;e;r  is  e:e)!isiele;re;el  a  le)a!i  e)rigi!iate)r 
e)!'  e;re;elite)r  initil  after  e;e)nsn!mnatie)n  e)f 
the;  re;fii!ane:i!ig  wheel  re;s])e)!isil)ility  fe)r 
si;rvie:ing  the;  re;finane:e;el  ele;l)t  arise;s. 

'I’lie;  i)re)])e)Siil's  sui)])le;!iu;!itary 
ieifeirniiitie)!!  state;el  the;  Bnre;an’s  belief 
that  the;  se;e:e)nel  part  e)f  the;  statnteiry 
,se;rvie:er  ])re)visie)!i  a])])lie;s  te)  inelivielnals 
(/.e.*..  natural  pe;rse)ns)  wlu)  are; 
e;!ii])le)ye;e;s.  ageeits.  e)r  e:e)!itrae:te)rs  e)f  the 
servie;e;r  “wlu)  e)ffe;r  e)r  ne;ge)tiate;  te;r!ns  e)f 
a  resieleeitial  me)rtgage;  leian  fe)r  ])nrpe).se;s 
e)f  re!ne;ge)tiati!ig.  moelifyieig.  re;])lae;i!ig 
cinel  snhorelinatieig  prine:ipal  e)f  e;xisti!ig 
!iu)rtgage;s  whe;re;  l)e)rre)we;rs  are  he;hi!ul 
i!i  their  payments,  in  elefanlt  e)r  have  a 
rea.sonahle  like;lihe)e)el  e)f  he;i!ig  in  elefanlt 
e)!'  falling  heehieiel.”  'I’lie  Bnre;au  iurthe;r 
noteel  that,  te)  he;  e;e)!isiele;reel  e;!ii])le)yee;s, 
agents,  or  e:e)!itrae:te)rs  e)f  the  servie:er  fe)r 
the  |)urpe)se;s  e)f 'I’lEA  se;e:tie)!i 
103(e:e;)(2)(C).  the  penseen  for  whe)m  the 
e;!!iple)ve;es.  agent,  or  e;e)ntrae:te)rs  are; 
we)rking  first  must  he;  a  se;rvie:e;r.  'I’lins, 
as  elise;ns.se;el  aheeve,  the;  partie:nlar 
tra!isae:tie)!i  must  have;  alre;aely  he;e;!i 
e;e)!isunmiate;el  he;fe)re;  sne;h  e;!!iple)ye;es, 
agents,  e)r  e:e)!itrae:te)rs  e:a!i  he;  e;xe:luele;el 
fre)ni  the;  statuteery  term,  “eneertgage; 
eeriginate)!'”  nneler  TIEA  se;e;tie)n 
103(e:e:)(2)(Ci). 

hi  the  sn])ple;!!u;!itary  i!ife)rmatie)!i  of 
the;  ])re)pe)sal,  the;  Bnre;an  inte;rpre;te;el  the; 
phrase;  “eiffer  eir  ne;ge)tiate;  terms  e)f  <1 
re;siele;!itial  !iie)rtgage;  leiaei  feir  ])nr])e)se;s 
e)f  re;!u;ge)tiati!ig.  meielifying,  re;plae:i!ig 
a!ul  snheuelieiating  ])rine:ipal  e)f  existiiig 
nmrlgages  where;  heirreiwers  are;  hehinel 
in  their  payments,  i!i  ele;fault  eir  have  a 
re;ase)!ial)le;  like;lihe)e)el  of  being  in  ele;fanlt 
e)!’  fallieig  hehieul"  te)  he;  e;xani])le;s  of  the 
types  of  ae;tivities  the;  inelivielnals  are 
])e;rniitte;el  to  engage;  in  that  satisfv  the; 
])ur])o.se;s  of  TIEA  se;e;tie)!i  103(e;e:j(2)(G). 
The;  Bureau  e;xplai!u;el,  he)we;ve;r,  that 
“reneigotiating,  meielifying.  rei)lae:i!ig  aiiel 
snhorelinating  ])ri!ie:ipal  e)f  existing 
!ne)rtgage;s”  e)r  any  other  re;late;el 
activities  ele)e;s  ne)t  e;xtenel  te) 
refi!ia!ie:i!igs.  sne:h  that  j)erse)!is  that 
e;!igage;  in  a  refinane.ing,  as  elefineel  in 
^  1028.20(a).  ele)  epialily  as  le)a!i 
e)rigi!iate)rs  fe)r  the;  ])ur|)e)se;s  e)f  TIEA 
.se;e:tie)n  103(e:e:)(2)(G).  ll!iele;r  the; 

Bure;an’s  vie;w  as  stateel  in  the;  pre)pe)sal, 
a  .se;rvie;e;r  enav  !ne)elifv  an  exi.sting  eleht 
e)t)ligatie)n  i!i  se;ve;ral  ways  witheeut  l)e;i!ig 
e:e)nsiele;re;el  a  leean  eeriginate)!'.  A  feennal 
satisfae:tie)!i  e)f  tlu;  exi.sting  e)l)ligatie)!i 
anel  re;plae:e;!ne;!it  hv  a  !ie;w  eehligatie)!!, 
he)we;ve;r,  is  a  re;finaiu;ing  that  inve)lve;s 
a  !u;w  e;xti;!isie)n  e)f  e;re;elit. 

The;  Bureau  further  interpreteel  the; 
term  “re;])lae:ing"  in  TIEA  .se;e:tie)!i 
103(e;e;)(2)(G)  !U)t  to  i!ie:h!ele  re;fi!ia!u;i!ig.s 
e)f  e;e)!i.sn!ne;r  e:re;elit.  The;  term 
“replacing”  is  ne)t  elefineel  in  TIEA  e)r 
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Regulation  Z,  hut  the  Bureau  indicated 
its  l)(!liei  in  the  pro])o.sal  that  the  term 
“replacing”  in  this  (:out(!xt  means 
replacing  existing  debt  without  al.so 
■satislving  the  original  ohligation.  l'’or 
exam])le,  two  .siiparate  debt  ohligalic)ns 
.secured  by  a  fir.st-  and  s(!cond-lien. 
resi)ectively.  may  he  ‘‘re])laced”  by  a 
singl(!,  new  transaction  with  a  reduced 
interest  rate  and  ])rincijjal  amount,  the 
])roceeds  of  whic:h  do  not  satisfy  the  full 
obligation  of  the  ])rior  debts.  In  such  a 
situation,  the  agreeimnit  for  the  new 
transactic)!!  may  stijinlate  that  tin; 
consumer  remains  responsible  for  tlie 
outstanding  balances  that  have  not  been 
refinanced,  if  the  consumer  refinances 
or  defaults  on  tlie  new  transaction 
within  a  stated  period  of  time.  This  is 
conce])tually  distinct  from  a  refinancing 
as  de.scrihed  in  S  ld28.2()(a).  which 
refers  to  situations  where  an  existing 
“ol)ligation  is  satisfit^d  and  wplacad  by 
a  new  ohligation." (Emphasis  adchul.) 

The  Bureau  reasomul  in  the 
supplementarv  information  of  the 
proposal  that  the  ability  to  re])ay 
provisions  of  TILA  section  12‘)(;.  which 
were  added  by  .section  14T1  of  the 
Dodd-Frank  Act.  make  numerous 
references  to  certain  "nifinancings”  for 
(;x(!mj)tions  from  the  income 
verification  recjuirement  of  section 
12‘K].  TILA  .section  12HA.  as  added  by 
.s(!ction  1418  of  the  Dodd-Frank  Act. 
contains  a  recpured  disclosure  that 
includes  a  "refinancing”  as  an 
alternative  for  consumers  of  hybrid 
adjustable  rate  mortgagcxs  to  pursue 
Indore  the  interest  rate  adjustment  or 
re.set  after  the  fixed  introductory  period 
ends.  Moreover,  prior  to  the  Dodd-Frank 
Act  amendments.  TILA  contained  the 
term  “refinancing"  in  numerous 
inovisions.  For  example.  TILA  section 
l()B(fK2)(B)  provides  finance  cdiarge 
tolerance  requirements  specific  to  a 
“refinancing.”  TILA  section  123(e)(2) 
exem]3t.s  certain  “refinancings”  from 
right  of  resci.ssion  disclosure 
r(!(]uirements.  and  'I’lLA  section 
128(a)(ll)  requires  disclosuiH!  of 
whether  the  consumer  is  entitled  to  a 
rebate  iqjon  “nd’inancing”  an  ohligation 
in  full  that  involves  a  precomj)uted 
finance  charge,  'fhe  Bureau  stated  for 
lhe.se  rciasons  its  belief  that,  if  (iongress 
intemhid  “replacing”  to  include  or 
mean  a  “ridinancing”  of  consumer 
credit.  (Congress  would  have  used  the 
existing  term,  “refinancing.”  Instead. 

2()(a)-l  chirilios:  " Hu;  roliiiiincin'; 
may  iiivolvo  tlio  ctmsolidalion  Dl  savoral  axislinj; 
obligations.  (lisl>m'S(!monl  ol  lunv  monov  to  tiu! 
consumor  or  on  tlio  oonsnimd  's  biihall.  or  tin; 
niscliiidnlins  of  paynumis  undor  an  nxistiiiH 
ol)li{>ation.  In  anv  Idrm.  tin;  now  obligation  nnist 
coiuphlclv  ivpkic.v  tlio  prior  ono."  (Kmphasis 
addod). 


without  any  additiontil  guidanc:e  from 
(iongress.  for  the  purpo.ses  of  i)roposed 
comment  3(j(a)-l.iii.  the  Bureau 
deferred  to  the  existing  definition  of 
“relitnmcing”  in  ^  l()2(i.2()(a).  wlntre  the 
(htfinition  of  “refimmcing”  retpiires  both 
repliictmumt  u/?r/ .satisfaction  of  the 
original  ohligation  as  .se])arate  and 
distinct  elements  of  tin;  defined  term. 

Furthermore,  as  the  Bureau  exiilained 
in  the  proposal’s  su])])lementary 
information,  the  above  inttnpndiition  of 
“replacing”  better  ticcords  with  the 
surrounding  .statutory  text  in  TILA 
section  1  ()3(cc)(2)((;).  which  ])rovid(;s 
that  servicers  include  persons  offering 
or  negotiating  a  residential  mortgage 
loan  for  the  purposes  of  “renegotiating, 
modifying.  re])lacing  or  subordinating 
princijjal  of  existing  mortgages  where 
borrowers  are  behind  in  their  payments, 
in  default  or  have  a  reasonable 
likelihood  of  being  in  default  or  falling 
behind.”  Taken  as  a  whole,  this  text 
a])]jlies  to  ilistre.sscKl  consumers  for 
whom  replacing  and  fully  satisfying  the 
existing  ohligation(s)  likely  is  not  an 
option.  'I’he  situation  covcired  hv  the  text 
is  di.stinct  from  a  ndinancing  in  which 
a  consumer  would  simply  u.se  the 
])roceeds  from  the  refinamang  to  satisfy 
an  existing  loan  or  exi.sting  loans. 

The  Bureau  .stated  in  the  pro])osar.s 
.suj)])lementarv  information  that  this 
inter])retation  gives  full  (dfecd  to  the 
exclusionary  language  as  (iongress 
intended,  to  avoid  undesirable  impacts 
on  servicers’  willingness  to  modify 
existing  loans  to  benefit  distressed 
consumers,  without  undermining  the 
new  prot(!ctions  generally  afforded  by 
TILA  section  12t)B.  'I’lie  Bureau  further 
stated  that  a  broader  intca'pretation  that 
excludes  .servicers  and  their  employees, 
agents,  and  contractors  from  those 
protections  solely  by  virtue  of  their 
coincidental  status  as  servicers  would 
not  he  the  best  reading  of  the  statute  as 
a  whole  and  likely  would  fru.strate 
rather  than  further  congressional  intent. 

Indeed,  as  the  Bureau  also  noted  in 
the  snpplementary  information  of  the 
])roposal.  if  persons  were  not  included 
in  the  definition  of  mortgage  originator 
when  making  but  |)rior  to  servicing  a 
tran.saction  or  bascul  purely  on  a 
])erson’s  status  as  a  servicer  under  the 
definition  of  “.servicer.”  at  least  two- 
thirds  of  mortgage  creditors  (and  their 
originator  emj)loyei;s)  nationwide  conld 
he  excluded  from  the  definition  of 
“mortgage  originator”  in  TILA  section 
l()3(c:c:)(2)((i).  Many,  if  not  all.  of  the  toj) 
ten  mortgage  creditors  by  volume  either 
hold  or  service  loans  they  originated  in 
portfolio  or  retain  servicing  rights  for 
the  loans  they  originate  and  .sell  into  the 


.secondary  market.''^  Under  an 
interpretation  that  would  categorically 
exclude  a  person  who  makes  and  al.so 
.scM'vices  a  tran.saction  or  whose  general 
“status”  is  a  “.servicer.”  these;  cr(;ditors 
would  he  (;xcluded  as  “servicers”  from 
the  definition  of  “mortgage  originator.” 
k'nrther.  their  employees,  agents,  and 
contractors  woidd  al.so  he;  e;xe:luele;el 
frean  the;  elefinitie)n  uneler  this 
inte;rj)re;tatie)n. 

The  Bureau  explaineel  in  the; 

])re)pe).sars  suppleanentary  infe)rmatie)n 
that  this  result  weeulel  he  ne)t  emlv 
e:e)ntrary  te;  the;  statutory  text  but  also 
e:ontrary  te;  Uongre;.s.s’.s  stateel  intent  in 
.seeition  1402  of  the  Doeld-Frank  Act.  to 
e;n.sure  that  rt;.spon.sihle.  affejrelable 
mortgage  credit  remains  available;  te; 
e'.onsumer.s  by  r(;gnheting  practicers 
relate;el  to  re;siele;ntial  mortgage  le)an 
eerigination.  For  example,  based  een  the 
eliscussion  ahewe  the  top  ten  mortgage 
e:re;elitors  by  origination  anel  servienng 
veelume  aleene.  as  mne:h  as 
a])])re)ximate;lv  01  jK;re;e;nt  e)f  the;  natieen’s 
loan  originate)rs.  e:e)nlel  ne)t  eenly  he 
e;xe:luele;el  fre)m  prohibitieHis  e)n  elnal 
e:e)nq)e;n.satie)n  anel  e:e)mpe;nsatie)n  bcise;el 
e)n  trimsae:tie)n  terms  hut  alse)  fre)m  the; 
ne;w  epialifie;atie)n  re;e|iure;me;nt.s  aeleleel 
hv  the;  De)elel-Frank  Ae;t. 

The;  Bureeiu’s  ])re)pe).se;el  rule;  we)ulel 
hcive  iune;nele;el  e:e)mme;nt  30(ti)-l  iii.  te; 
re;ne;e:t  the;  Bure;im’s  inte;rpre;latie)n  e)f  the; 
stiiluteerv  text  as  state;el  in  the; 
su])ple;me;ntarv  inlbrmatie)!!  e)f  the; 
|)re)pe).sal  :mel  eigain  ahe)ve;.  le;  laealitate; 
e:e)mpliime;e.  anel  te;  pre;ve;nt 
e:ire:umventie)n.  In  the  supplementary 
informatie)!!.  the;  Bure;au  alse;  inte;rpre;teel 
the  statement  in  existing  e:omment 
30(a)-l.iii  that  the  “elefinition  of ‘leean 
originator’  de)e;.s  ne)t  a])plv  to  a  le)an 
.service;r  when  the;  .servic(;r  me)elifie;.s  an 
e;xisting  loan  on  behalf  of  the;  cnrreait 
owner  of  the;  le)an”  as  e;on.si.stent  with 
the  definition  of  meirtgage  originate)!’  as 
it  relate;.s  to  se;rvicers  in  TILA  se;ction 
l()3(cc)(2)(G).  Brope).seel  e:omment  30(a)- 
l.iii  wonlel  have  e;larifie;el  that  the; 
elefinitie)!!  of  “le)an  eeriginator”  excluele;s 
a  .se;rvie:e;r  or  a  se;rvie:e;r’.s  e;m])le)ve;e;s. 
agents,  anel  e;e)ntrae:tors  when  eeffering  e)r 
ne;gotiating  terms  e)f  a  partieadar  e;xi.sting 
elebt  e)bligation  e)n  behalf  e)f  the;  eairrent 
e)wne;r  fe)r  ])urpe)se;.s  e)f  re;ne;ge)tiating. 

I'cir  i!xampl(!.  tlio  lop  l(!n  ll.S.  cnalilors  bv 
niortga^o  ori^iiiiilion  voIuiih!  in  2()1 1  linid  72.7 
p(!r(:i!nl  oft  Ik;  iniii'k(!t  sliaro.  1  Insiibr  Moilf>.  Mn.. 
7’/ic  2012  Markal  SUitislical  Anniiiil  .'52- 

~i'.\  (2e)12)  (lliost!  pi!i’(:t!nla'>i!s  an;  liasial  on  dollar 
ainounls).  1  bos(!  .saiiK!  Icmi  crodilors  liolil  eiei.K 
portainl  ol'tbo  inarLd  sham  for  111011^0^0  sorvi(;inf>. 

1  Insido  Morlf>.  Fin..  The  2012  Marki:! 

Sldlisticdl  Animal  18r>-lK(i  (21)12)  (Ihoso 
porcontasos  aro  liasod  on  dollar  ainounls).  MosI  of 
Ibo  lar^osl  omdilors  do  nol  ordinarilv  soil  Ihoir 
ori;4inalions  inlo  llio  .socondarv  niarkol  with 
sorvicin;;  roloasod. 
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modilviug.  replacing,  or  subordinating 
principal  oi  such  a  debt  where  the 
consumer  is  not  current,  is  in  delanlt,  or 
has  a  reasonable  likelihood  oi  l)ecoming 
in  default  or  not  current.  The  lJureau 
also  ])ropose(l  to  amend  comment  3(»(a)- 
l.iii  to  clarify  that  1()2(».3()  “only 
applies  to  extensions  of  consumer  cnulit 
that  constitute  a  refinancing  under 
§  l()2(i.2()(a).  riuis.  the  rule  does  not 
aj)j)ly  if  a  renegotiation,  modification, 
replacement,  or  snhordination  of  an 
existing  obligation's  terms  occurs, 
unless  it  is  a  refinancing  under 
§  ll)2(i.2()(a)." 

Several  indn.stry  groups  and  creditors 
sup|)orted  the  llnrean's  ajjjjroach  to  not 
including  servicers  in  the  definition  of 
loan  originator.  Industry  groups  and 
several  large  hanks  stated  that  the  final 
rule  should  make  clear  that  the 
definition  of  loan  originator  does  not 
include  individuals  facilitating  loan 
modifications,  .short  sales,  or 
assumptions.  An  industry  gron|) 
commenter  indicated  that  the  final  rule 
should  clarify  that  ])ersons  who  “offer" 
to  modify  an  existing  obligation  should 
akso  not  he  inclinh'd  in  the  definition  of 
loan  originator.  Other  large  hanks  and 
industry  groups  statiul  that  the  final  rule 
should  clarify  that  servicers  include 
p(!rsons  who  permit  a  new  consumer  to 
a.ssnme  an  exi.sting  obligation. 
Furthermore,  thciv  argued,  the  exclusion 
for  servicers  should  apply  to  com])anies 
that,  for  example.  ])av  off  a  lien  on  the 
.security  property  and  allow  the 
consumer  to  repay  the  amount  nHpdnKl 
over  time.  A  large  secondarv  market 
commenter  also  stated  that  comment 
3(i(a)-l.iii  .should  he  further  clariluHl  to 
include  circnm.stances  where  the 
.servicer  is  modifying  a  mortgage 
obligation  on  behalf  of  an  assignee. 

The  Bureau  is  adopting 
§  l()2(i.3(i(a)(l  )(i)(E)  to  im])lement  TILA 
.section  l()3(cc)(2)(G)  consistent  with  the 
analysis  above,  as  well  as  comment 
3(i(a)-l.iii  as  pro|)osed  with  a  few  minor 
clarifications  to  addrcjss  issues  raised  by 
.several  of  the  commenters.  The  final 
ride  amends  comment  3(j(a)-l.iii  to 
clarify  that  the  exclusion  from  the 
definition  of  loan  originator  for  a 
“servicer"  also  excludes  the  .servicer's 
employees,  agents,  and  contractors.  The 
final  ride  also  revises  the  comment  to 
exclude  jiersons  who  “offer"  to  modifv 
existing  obligations  from  the  definition 
of  loan  originator.  The  Bureau  is  also 
clarifying  comment  3(i(a)-1.iii  to 
exclude  servicers  that  modifv  the 
obligations  on  behalf  of  an  assignee  or 
that  modify  ohligations  the  servicer 
itself  holds. 

The  Bureau  continues  to  helieve,  as 
noted  in  the  sujijjlementary  information 
of  the  proposal,  that  a  formal 


satisfaction  of  the  consumer's  exi.sting 
ohligation  and  replacement  by  a  new 
obligation  is  a  refinancing  and  not  a 
modification.  But,  short  of  refinancing, 
a  servicer  may  modify  a  mortgage 
ohligation  without  being  considered  a 
loan  originator.  In  both  a  short  sale  and 
an  assum])tion.  there  is  no  new 
ohligation  for  the  consumer  currently 
obligated  to  repay  the  debt.  The  existing 
ohligation  is  effectivelv  terminated  from 
that  consumer's  ])er.si)ective. 

In  a  short  sale  the  security  ])roj)erty  is 
sold  and  the  existing  ohligation  is 
extinguished.  Thus,  the  Bureau  believes 
that  a  short  sale  constitutes  a 
modification  of  the  exi.sting  ohligation 
assuming  it  is  not  being  rejilaced  by  a 
new  ohligation  on  the  .seller.  If  the 
property  buyer  in  the  short  sale  receives 
financing  from  the  person  who  was 
servicing  the  seller's  ohligation,  this 
financing  is  a  new  extension  of  credit 
that  is  subject  to  5?  l{)2().3n. 

In  an  assnmjition,  however,  a 
different  consumer  agrees  to  take  on  the 
exi.sting  ohligation.  From  this 
consumer's  iiersjiective  the  exi.sting 
ohligation  is  a  new  extension  of  credit. 
The  Bureau  believes  such  consumers 
should  he  no  less  protected  than  the 
original  consumer  who  first  became 
obligated  on  the  tran.saction.  Therefore, 
assumptions  are  subject  to  §  1028. 38. 

The  Bureau  is  clarifying  comment 
3()(a)-l.iii  to  provide  that  persons  that 
agree  with  a  different  consumer  to 
accept  the  exi.sting  debt  ohligation  are 
not  servicers. 

Regarding  the  comment  that  .servicers 
should  include  jiersons  that  ])av  off  a 
lien  on  the  security  jiroperty  and  allow 
the  consumer  to  repay  the  amount 
reijnired  over  time,  the  Bureau  generally 
does  not  interpret  the  “servicer” 
exclusion  from  the  definition  of  loan 
originator  to  apply  to  such  persons.  The 
Bureau  hidieves  that,  although  jiaying 
off  the  lien  and  |)ermitting  the  consumer 
to  repay  it  over  time  is  related  to  the 
existing  ohligation,  such  a  tran.saction 
creates  a  new  debt  ohligation  of  the 
consumer  to  repay  the  outstanding 
halance  and  is  not  a  modification  of  the 
exi.sting  ohligation.  But  whether  such  a 
|)erson  is  a  servicer  also  depends  on  the 
terms  of  the  note  and  .security 
instrument  for  the  exi.sting  ohligation.  In 
some  instances,  under  the  terms  of  the 
exi.sting  agreement,  an  advance  made  hv 
the  debt  holder  to  protect  or  maintain 
the  holder's  .security  interest  mav 
become  ])art  of  the  exi.sting  debt 
ohligation  in  which  case  such  an 
advance  could  effectively  operate  to 
modify  the  exi.sting  ohligation  by  adding 
to  the  exi.sting  debt  hut  not  to  create  a 
new  debt  ohligation.  The  Bureau  would 
consider  ])er.son.s  making  advances 


under  these  circumstances,  in 
accordance  with  the  existing  agreement 
to  he  servicers. 

Real  Estate  Brokers 

TILA  section  1  ()3(cc)(2)(n)  states  that 
the  definition  of  “mortgage  originator" 
does  not  “include  a  person  or  entity  that 
only  performs  real  estate  brokerage 
activities  and  is  licen.sed  or  registered  in 
accordance  with  ajiplicahle  State  law, 
unless  such  iierson  or  entity  is 
compensated  by  a  lender,  a  mortgage 
broker,  or  other  mortgage  originator  or 
by  any  agent  of  such  lender,  mortgage 
broker,  or  other  mortgage  originator.”  As 
the  Bureau  stated  in  the  propo.sal,  a  real 
estate  broker  that  performs  loan 
origination  activities  or  services  as 
described  in  §  1028. 38(a)  is  a  loan 
originator  for  the  purjioses  of 
§  1028.38.'*“  The  Bureau  jnojiosed  to 
add  comment  38(a)-l.iv  to  clarify  that 
the  term  loan  originator  does  not 
include  real  estate  brokers  that  meet  the 
statntorv  exclusion  in  TILA  section 
103(cc)(2)(D). 

The  Bureau  stated  in  the  jnojiosal  that 
the  text  of  TILA  section  103(cci(2)(D) 
related  to  ])ayments  to  a  real  estate 
broker  “by  a  lender,  a  mortgage  broker, 
or  other  mortgage  originator  or  by  anv 
agent  of  such  lender,  mortgage  broker, 
or  other  mortgage  originator”  is  directed 
at  jiayments  by  such  |)erson.s  in 
connection  with  the  origination  of  a 
])articidar  consumer  credit  transaction 
.secured  by  a  dwelling  to  finance  the 
acipdsition  or  sale  of  that  dwelling  (e.g., 
to  ])urchase  the  dwelling  or  to  finance 
repairs  to  the  property  ])rior  to  selling 
it).  If  real  estate  brokers  are  deemed 
mortgage  originators  simjily  by 
receiving  comjjensation  from  a  creditor, 
then  a  real  estate  broker  would  he 
considered  a  mortgage  originator  if  the 
real  estate  broker  received 
comjiensation  from  a  ca'editor  for 
reasons  wholly  unrelated  to  loan 
origination  (e.g.,  if  the  real  estate  broker 
found  new  office  space  for  the  creditor). 

The  Bureau  also  stated  in  the  jiroposal 
that  it  does  not  helieve  that  either  the 
definition  of  “mortgage  originator”  in 
TILA  section  l()3(cc)(2)  or  the  statntorv 
pnrpo.se  of  TILA  .section  129B(a)(2)  to 
“assure  consumers  are  offered  and 
receive  residential  mortgage  loans  on 
terms  that  rea.sonahly  reflect  their  ability 
to  rejiay  the  loans  and  that  are 
understandable  and  not  unfair, 
deception  or  abusive,"  demonstrate  that 
(iongress  intended  the  provisions  of 

Ilurcimi  imddisliinds  Ihiil  a  nad  iistaU; 
laokor  liconsi!  in  sonui  .Stains  also  piainils  thn 
li(:(!HS(!n  to  bi'oknr  inoi'lf>asn  loans  and  in  cnrlain 
casns  tnakn  mort<>a<'o  loans.  Thn  llnnsiu  dons  not 
considnr  lm)k(!rin<’  morl}taf>n  loans  and  making 
inoi  lgagc!  loans  to  hn  risd  nslain  hroknragn  aclivilins. 
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'I’lI.A  section  12913  applicable  to 
mortgage  originators  to  cover  real  estate 
brokerage  activity  that  is  wholly 
nnndated  to  a  particular  real  estate 
transaction  involving  a  residential 
mortgage  loan.  'I’he  bureau  concluded 
that,  lor  a  real  estate  broker  to  he 
included  in  the  definition  of  "mortgage! 
originator,”  the  real  estate:  hreeker  must 
ree;eive:  e;e)mpensatie)n  in  e:e)nne:e:tie)n 
with  perfe)rming  eene  e)r  me)re  of  the 
thre:e:  e:e)re  ‘‘ineH’tgage  e)riginate)r'' 
ae;tivitie:s  fe)r  a  partieudar  e;e)nsinner 
e:re:elit  transae:tie)n  seieaireel  by  a  elwelling 
sue;h  <is  referring  a  e'.onsumer  te)  a 
meertgage  originate)!’  e)r  e;reelite)r  iis 
elise:nsse:el  ahe)ve  {i.n.,  a  referral  is  a 
e:e)mpe)nent  of  "offering"  a  resielential 
meertgage  le)an). 

The  bureau  inclueleel  the  feel  lowing 
examj)le  in  the  snppleniientarv 
information:  Assume  XYZ  bank  ])ays  a 
re!al  estate  hre)ke)r  feer  a  hreeker  prie:e 
e)pinie)n  in  connee;tie)n  with  a  peneling 
me)elifie:atie)n  e)r  elefanlt  of  a  meertgage 
!)l)ligatie)n  feer  e:onsinne:r  A.  In  an 
nnrelateel  transae:tie)n,  e:e)nsumer  b 
e:e)mpenscites  the  same  reail  eistate  hre)ke:r 
lor  assisting  eieensnmer  b  with  fineling 
anel  ne!ge)tiating  the  pure:h;ise  e)f  a  heeme. 
(ie)nsnmer  b  alse)  eehtains  e:reelit  fre)m 
XYZ  bank  te)  pure:hase)  the  he)me.  The 
bnreiin  .stateel  its  belief  that  this  re)al 
eistcite  l)re)ke!r  is  ne)t  a  le)an  e)riginate)r 
nnele!!’  theise:  laeits.  bre)pe).seel  e:e)nnnent 
3()(a)-l.iv  we)nlel  have  e:larifieel  this 
j)e)int.  The  j)re)pe),seel  e:e)nnnent  we)nlet 
alse)  e:larify  that  a  payment  is  ne)t  fre)m 
a  e:reelitor,  a  mortgage  l)re)ker,  other 
me)rtgage  e)riginate)r,  e)r  an  agent  e)f  sue:h 
peirsons  if  the  j)ayment  is  maele  e)n 
beihalf  e)f  the  e;e)nsumer  to  pay  the  real 
eistate:  l)re)ker  for  re)al  eistate:  brokerage 
aeitivities  ])erfe)rmeel  fe)r  the  e:e)nsnme!r. 

The  bureau  further  ne)teel  in  the 
pre)pe)sars  snppleiinentary  infe)rmatie)n 
that  the  ele)finitie)n  e)f  "mortgage 
e)riginate)r”  in  TITA  .see:tie)n 
l()3(e:e:](2)(D)  ele)es  not  ine:luele  a  j)erse)n 
e)r  entity  that  only  performs  real  estate 
brokerage  activities  emel  is  lie:enseel  or 
re)gistere)el  in  ae:e:e)relane;e  with  applie;al)le 
State  law.  The  bure:au  stateel  its  heilief 
that,  if  applie:al)le  State  law  ele:fine!s  re)al 
eistate  breekerage  ae:tivitie!s  te)  inclnele 
ae:tivitie!s  thiit  fall  within  the  elefinitie)n 
e)f  le)an  originate)!'  i!i  l{)2().3()(a),  the 
re)al  e)state  hre)ke)r  is  <!  Ie)an  e)riginate)r 
wIkmi  e!igageel  in  sue;h  ae:tivitie)s  sul)jee:t 
te)  §  1()2().3()  a!iel  is  !ie)t  a  real  eistiite 
hre)ke)r  u!iele!r  TILA  .se)e;tie)n  l():3(e;c)(2)(D). 
In  this  siti!<!tie)n,  ewe:!)  though  State  law 
elefi!ie)s  re)al  eistate  bre)kerage  ae:tivities  to 
i!ie:lnele  loan  e)rigi!iatie)n  ae:tivitie!s,  TILA 
.see;tie)n  l()3(e:e:](2)(el)  e!xe:luele!S  e)!dy 
perse)!is  whe)  perfe)r!n  reiil  estate 
l)re)ke!rage  ae:tivities.  A  pe:rse)!i 
pe)rfe)rming  le)an  origieiatie)!)  ae:tivities 
ele)es  !ie)t  l)ee:e)!ne  a  i)erso!i  peirforenieig 


renil  est.ete  hre)kerage)  ae:tivitie)s  fe)r  the 
])ur])e)ses  e)f'riLA  se!e:tie)n  l()3(e;e;)(2)(el) 
l)e)e;anse  State  law  ele!e:lare:s  sne:h  le)cm 
e)rigi!iiitie)!i  ae;tivitie)s  te)  he  reial  e)state 
l)re)ke:riige  ae;tivitie!S.  The  burexm  inviteel 
e:e)!mne!!it  e)!i  this  pre)])e).seel  e;lcirifie:atie)!i 
e)f  the  !ne)€!!ii!ig  e)f  “le)in)  e)rigi!i:ite)r"  fe)r 
re)iil  ei.state!  l)re)kers. 

rhe  bnreai!  reuieiveel  e)!ie  e:e)!!nne!!it 
Ire)!!)  ii  rei!l  eistate  hre)ke!r  tniele: 
a.sse)e;i<itie)!i  geeieirally  agre:ei!ig  with  the 
bnreiiue’s  i!ite!r|)retatio!i  e)f  the  re:al  ei.state 
broker  e)xe:lnsie)!i  fro!!)  the  eleiniitie)!)  e)f 
le)<m  e)rigi!iate)r.  The  asse)e:iatie)!i  akso 
e:e)!m!ie!ite!el,  he)weve)r,  that  the  bnre:au 
she)i!lel  e;larifv  that  wheae  a  l)re)kerage 
earns  a  reial  estate  e:e)!n!)ii.ssie)!i  for 
selling  a  fe)re!e:le).seel  pre)pertv  e)wneel  bv 
a  e:reelite)r  sne;h  e;e)!npe!i.satie)!i  ele)es  !ie)t 
turn  re)al  estate  l)re)kerage  inte)  le)a!i 
e)riginator  ae:tivity. 

'I  he  bureau  is  aele)])ti!ig 

i()2()..'3()(a)(l  )(i)((i)  to  ienpleaneeit  TILA 
see;tie)!i  l()3(e:e:)(2)(D)  iei  ae:e;e)relime:e  with 
the  fe)re:ge)i!ig  j)rine;iple!s,  as  well  as 
e:e)m!ne!it  3()(a)— l.iv  as  pre)j)e).seel  with 
aelelitie)!ial  e:l<!rifie:;itie)!i  reig.ireling 
payeneeits  froen  the  ])re)e:ee!els  e)f  a  e:reelit 
tnni.sae;tie)!i  te)  a  real  eistate  ageeit  e)n 
behielf  e)f  the  e:reelite)r  e)r  seller  aeiel  with 
re:spee:t  te)  .sale:s  e)f  |)re)i)e:rtie!s  e)W!ieel  by 
c!  le);ni  e)rigi!ii!te)r,  e:reelite)r,  e)r  aei  affiliiite 
e)f  <1  le):ni  e)riginate)r  e)r  e;reelite)r.  The 
bnre)an  agreies  that  where  a  reail  e).stiite 
l)re)ke:r  eiareis  a  reail  e)state  e:e)!n!nissie)!i 
e)!ily  fe)!’ .sellieig  a  fe)re!e:le)se!el  ])re)pertv 
e)W!ieel  by  a  e:reelite)r  si!e:h  e;e)!n|)e)!i.s;itie)!i 
ele)es  !ie)t  tiern  rexil  e:.state  l)re)kerage!  ieite) 
a  le)a!i  e)rigi!iate)r  .le.tivity.  but  if,  fe)r 
eiXiunple,  a  real  estate  ageeit  was  i)aiel 
e;e)!npe!i,satie)n  by  the  real  eistate  hre)ker, 
a!)  affiliate  e)f  the  e;re)elite)r  (e.g.,  the 
iiffiliate  is  a  re!al  estate  l)re)kerage  that 
pays  its  re:al  estate  agents),  tor  taking  the 
e:e)!isi!!ner’s  creelit  applicatie)n  aeiel 
perfonnieig  other  finieitions  rehiteel  te) 
ie)a!i  originatie)!),  the  reial  restate  ageeit 
woulel  be  e;onsielereel  a  le)an  e)rigi!!ate)r 
wheel  engaging  in  sue:!)  ae:tivity  as  set 
feerth  in  §  l()2().3()(a)(l)  anel  ceeemnent 
3()(a)-l.i.A.  Aeeconlieigly,  eliffereeit  parts 
e)f  the  eeoeneneintary  enay  a])])ly 
elepeeielieig  e)n  the  e;ire:u!n.stane;e:s. 

Seille!!’  Fieiiineeers 

As  ne)te!el  abeeve,  TILA  .se!e:tie)!i 
l()3{e:c)(2)(F)  anel  ^  H)2().3()(a)(l) 
genenelly  e!xe:luele!  e:re:elite)rs  (e)ther  thaei 
tablei-fieeieleel  e:reelite)rs)  freem  the 
elefieiitie)!!  e)f  “leeiin  eeriginate)!’"  feer  eneest 
l)i!r])e)ses  ueieler  §  1()2().3().  IJeuler 
existieig  Reignlatie)!!  Z,  ii  perseen  that  .sells 
pre)])erty  iieiel  |)e!r!nits  the  buyer  te)  j)ay 
ibr  the  he)!ne  in  enore  than  fe)nr 
ieistalhneeits.  subjeuit  te)  a  fieiiieice  e:harge, 
geeierally  is  a  e:reelite)r  uneler 
§  H)2(i.2(a)(1 7)(i).  Lle)wever, 

§  102(3. 2(a)(17)(v)  pre)viele)s  that  the 
elefinition  of  creelitor:  (1)  De)es  !ie)t 


ieiclnele  a  })erse)n  that  exteneleel  e:reelit 
se!e:nreel  by  a  elwellieig  (e)ther  thaei  high- 
e:e)st  mortgages)  five  or  fe)wer  tinie:s  in 
the  pree:eeli!ig  eejilenelar  yecir;  iieiel  (2) 
eloes  not  ieieelnele  a  person  who  exti:nels 
no  enore  thaei  one  high-e:ost  moitgiige 
(sul)jee:t  to  102(3.32)  in  any  12-nie)nth 
jierioel.  Ae;e:e)relingly,  absent  spee:ial 
lirovision,  ceii  tain  “.seller  fin;nie:eis”  tlieet 
e:e)nelne:t  a  eelativelv  small  mnnher  of 
te  ansactiems  per  year  are  not  "eii’eelitors” 
mieler  Regulation  Z  anel  therefeire  e-.enelel 
he!  snl)je!e:t  te)  the  le)an  oeiginate)!' 
e:e)ni])ensatie)n  anel  eether  ie!strie;tie)ns 
])ie)viele!el  in  §  102(3.3(3  when  emgaging  in 
le)an  e)iigination  aeetivities. 

The  De)elel-Fi’ank  Ae:t  spe!e;ifie:ally 
aelehensseul  this  issue  in  se!e:tie)n  1401. 
whie:h  ameneleel  TILA  se!e:tie)n 
1()3(e:c)(2)(E)  te)  i)ie)viele!  that  the  term 
"mortgage  originator”  ele)es  ne)t  ine:luele 
a  person,  estate,  e)r  trust  that  pre)viele!s 
nioi’tgage  finane:ing  in  eeonneeetion  with 
the  sale  of  up  to  threu!  pioperties  in  ;my 
twe!lve!-nie)nth  perie)el,  exicli  of  whie;h  is 
owiieul  by  the  peeison,  estate,  e)r  trust  anel 
.serv’ees  as  .see:nrity  feer  the  finaneeing.  but 
e)nly  if  the  finane;ing  me!e!ts  a  set  of 
eletaileel  pi’e!.se:riptie)ns.  Spe!e:ifie:allv, 
sne:li  sellei'-finaneeeel  e:i’e!elit  iniist: 

(i)  Net  |1)(:|  iiuieli!  l)y  ii  peii’soi).  esliile!.  or 
trust  thill  liiis  e:onslru(:le!ei.  or  aiileul  iis  ii 
coiitraeilor  lor  the!  conslnie.tiein  of,  ii  reisielciii'.e! 
oil  till!  |)ro|)i!rly  in  the:  oreliiiarv  i:oiirsi!  of 
luisiiiess  of  siiiili  person,  estiile.  or  triisl;  (ii) 
|l)e|  fully  aiiiorli/.iiig;  (iii)  lliel  with  respee:!  to 
ii  sale  for  which  the  seller  eleteriiiiiies  in  good 
fiiitli  anel  cloeiiinieuils  that  the!  hiiver  luis  a 
reiaseniiilile!  iiliililv  to  repav  the  loan;  (iv) 
lliave!]  a  fixeel  nite  or  an  iidjusliilile  rate  llial 
is  iieljiistalile!  after  .a  or  iiiore!  vears.  subject  to 
reiiiseiuiilile  annual  anel  lifetime!  liniiliilions  eui 
interest  rale  ine:reiises:  anel  (v)  ineieil  anv  eilluir 
e:rileria  the  Hureuiii  may  prese:ril)ei. 

'rhe  bureau  projioseel  e:e)niment  3(3(a)- 
1.V  te)  impleMiient  these  e:riteria.  'File 
pre)])e)se!el  eiomment  ])re)viele!el  that  the 
elefieiitie)!!  of  "loan  originator”  eloes  neit 
inclnele  a  natinal  person,  estate,  or  trust 
that  finane:es  in  any  12-nie)nth  peirioel 
the  sale  of  three  eir  fewer  projien  ties 
eiwneel  by  such  iiatnr.il  persem,  estate,  eir 
trust  where!  e!ae;h  preijiertv  se!rve!s  as 
.seeeui’ity  for  the  e:re!eiit  ti’cin.saeitiem.  It 
further  stateel  that  the  natinal  peesoei, 
estate,  or  trn.st  also  emist  not  have 
eionstriieeteel  or  aeeteel  as  a  eeontraeitor  for 
the  e;e)nstriie;tie)n  of  the  elwelling  in  its 
eirelinae  v  eeemi'.se!  eif  hiisinei.ss.  'File 
])i'e)pe).se!el  eeeimment  .else)  .stiiteel  that  the 
iiiitni'cil  peii'sein.  eistate,  eir  trust  iiinst 
eleteirmine  in  geieiel  faith  anel  eleieiimient 
that  the  hnye!r  has  a  reasonable  ability 
te)  lepay  the  eiieelit  tiansaeitiem.  Finally, 
the  pieiposeul  eiemimenl  slateiel  tli.it  the 
eiieelit  transaeetiem  iiin.st  be  fully 
cmiortizing,  have  a  fixeel  rate  eir  an 
aeljiistable  rate  that  aeljnsts  emly  after 
five  eir  inoie!  yeiais.  anel  he  sul)jee;t  to 
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ntasonable  annual  and  liietiine 
limitations  on  intcircist  rat(!  increases. 

The  Hnnian  also  proposed  to  include 
Inrllier  inter|)n!lation  in  the  comment  as 
to  how  a  pcM'son  may  satislv  tin; 
criterion  to  determine  in  good  faith  that 
the  hnyer  has  a  rea.sonahle  ability  to 
repay  the  cnulit  transaction.  The 
comment  would  have  provided  that  the 
nalnral  ptirson.  e.state.  or  trust  makes 
such  a  good  faith  determination  by 
complying  with  se])arate  regulations  to 
imphanent  a  general  nuinirement  under 
section  141  1  of  the  DodtI-Frank  Act  for 
all  cnulitors  to  make  a  reastniahle  and 
good  faith  determination  of  c:t)nsnmers’ 
ahilitv  to  repay  before  extending  them 
closed-end  mortgage  credit.  Tho.se 
regulations,  which  were  proposed  hv 
the  Hoard  in  its  2011  ATR  Proposal  and 
which  the  Hnrean  intcauled  to  finalize  in 
4}  1020.43.  contain  detailed  recinirements 
concerning  the  verification  of  income, 
debts,  and  other  information:  pavment 
calculation  rules:  and  other 
underwriting  practices.  The  Hnrean 
noted  that  the  language  of  the  geina  al 
obligation  on  creditors  to  consid(n- 
consimnns'  ahilitv  to  rejiav  in  TlbA 
section  12‘K;(a)(l).  largely  ])arallels  the 
ability  to  r(!|)ay  critcnion  in  the  seller 
financer  language!  of  TILA  section 
103(cc)(2)(i‘;).  (except  that  the  g(!n(!ral 
r(!(pun!nn!nt  mandatces  that  the 
(walnation  he  made  on  "veii  ified  and 
doenmenteid”  information. 

While  the  Hnnsm  proposcid  to 
implement  the  .statutory  exclusion, 
however,  the  Hnreian  also  posited  an 
interpretation  in  thi!  pniamble  to  the 
proposal  that  would  hav(!  (ixcluded 
many  selhir  financers  from  the 
definition  of  "loan  originator"  without 
having  to  satisfy  the  statutory  crit(!ria. 
.Sp(!cificallv.  the  inteapretation  would 
have  treated  persons  who  extend  credit 
as  defined  inuhir  Rcignlation  Z  from 
their  own  resources  (/.(!.,  are  not 
(Migaged  in  table-funded  transactions  in 
which  th(!y  assign  the  seller  financing 
agreement  at  consummation)  as 
cniditors  for  ])urpo.ses  of  the  loan 
originator  comjjensation  rules  (!ven  if 
they  were  excluded  from  the  first 
branch  of  the  Regulation  Z  definition  of 
"cixulitor"  nndiir  R(!gnlation  Z’s  de 
minimis  thresholds  (/.e..  no  mort!  than 
five  mortgag(!.s  generallv).  77  FR  at 
.5.')288.  Under  tliis  interpretation,  such 
p(!rsons  would  not  have  been  snbj(!ct  to 
tbe  reejnirements  for  "loan  originators" 
under  ^  102(i.3().  and  still  would  not 
hav(!  beim  subject  to  other  ])rovisions  of 
R(!gulation  Z  governing  "cnulitors.” 
In.st(!ad.  the  only  seller  financers  that 
would  have  been  ((ujinred  to  .show  that 
tluiv  satisfied  the  statutorv  and 
rcigulatory  criteria  were  jjarticis  that 
(uigaged  in  up  to  thnie  transactions  and 


did  not  satisfy  the  second  hranch  of  the 
Regulation  Z  definition  of  creditor  (i.e. 
made  more  than  one  high-cost 
mortgages  per  y(!ar. 

The  Hurciau  nicciived  a  large  number 
of  comments  stronglv  opposing  tiu! 
proposed  trciatment  of  the  sciller  financer 
exclusion.  Tluise  comments  not(!d  that 
seller  financers  aix!  typically  natural 
j)(!rsons  who  would  be  unable  to  .satislv 
the  ahilitv  to  r(!])ay  crit(!ria  of  tlu! 
propo.sed  (ixclusion  given  what  the 
coinmenters  viewcid  as  the  complexiti(!s 
involved  in  the  ability  to  repay  analysis 
and  the  fact  that  consunuirs  obtaining 
seller  financing  typically  do  not  me(!t 
traditional  underwriting  .standards.  In 
addition,  several  coinmenters  stated  that 
the  criltii  ion  to  investigate  ability  to 
repay  may  jilace  the  .seller  financer  in  an 
unfair  bargaining  position  with  respect 
to  the  real  estate  tran.saction  because  the 
seller  financer  would  have  access  to  the 
buyer's  financial  information  while  also 
negotiating  the  proptiity  sale.  Moreover, 
coinmenters  assert (ul.  an  average  jirivate 
seller  cannot  always  provide  financing 
in  compliance  with  the  specific  halloon. 
interest-only,  introductory  period,  and 
amortization  restrictions  retpiired  bv  the 
propo.sed  exclusion.  .Some  coinmenters 
urged  that  seller  financers  should  not  he 
prohibited  from  financing  agreements 
with  th(!.se  features. 

Many  coinmenters  addressed  the 
merits  of  seller  financing  in  general.  For 
exainjile.  .some  coinmenters  noted  that 
seller  financing  creates  an  opportiinitv 
for  investors  to  huy  foreclosed 
proiierties  and  nisell  them  to  huyers 
who  cannot  obtain  traditional  financing, 
thus  helping  to  reduce  the  inventory  of 
foreclo.sed  properties  via  options 
unavailable  to  most  creditors  and 
buyers.  Coinmenters  additionally 
indicated  that  .seller  financing  is  one  of 
only  a  few  options  in  some  cases, 
especially  for  first-time  buvers.  persons 
newly  entering  the  workforce,  jiersons 
with  bad  credit  due  to  past  medical 
issues,  or  where  traditional  creditors  are 
unwilling  to  take  a  security  interest  in 
the  property  for  various  reasons.  Many 
of  these  coinmenters  a.sserted  that  this 
exclusion  would  curtail  seller  financing. 
Thus,  certain  buyers  would  bi!  forced  to 
.seek  financing  from  banks  unlikelv  to 
lend  to  them,  and  many  rural  sales 
would  not  occur.  Others  argued  that  to 
(pialilv  for  this  exclusion  seller 
financers  would  need  to  iiuHit  onerous 
TlbA  and  Regulation  Z  re(]uirenients. 

One  escrow  trade  association 
suggested  that  the  Hiireau  incriia.se  the 
de  minimis  exemption  (regnlarlv 
extending  credit  threshold)  for  the 
definition  of  creditor  to  25  or  fewer 
credit  transactions.  Other  trade 
a.ssociations  suggested  that  the  Hureau 


creati!  an  exemjition  for  occasional 
seller  financing  similar  to  the  .SAFE 
Act's  de  minimis  exemption  for 
de|)ositorv  institutions  or  the  loan 
originator  business  thrcisbold  for  non- 
depository  institutions.  Furthermore, 
the.se  trade  a.ssociations  suggested  that 
the  Hureau  amend  Regulation  Z  to 
(ixempt  anyone  from  the  definition  of 
loan  originator  who  is  exenijit  from  the 
licensing  and  riigistration  recpiireiiuints 
of  the  .SAFE  Act. 

Many  coinmenters  who  submitted  a 
comment  on  the  seller  financer 
exclusion  mistakenly  believed  that  the 
projio.sal  would  amend  Regulation  Z  to 
eliminate  exclusions  from  the  definition 
of  creditor  for  ])er.sons  who  do  not 
regularly  extend  credit  and  replace  such 
exclusions  with  the  exclusion  in 
comment  3(i(a)-l.v.  Many  of  these 
coinmenters  also  mistakenly  stated  that 
the  exclusion  would  re(]uire  all  .seller 
financers  to  finance  sales  of  their  homes 
according  to  the  criteria  in  projiosed 
comment  3()(a)-l  .v. 

In  response  to  comments,  the  Hureau 
is  adojiting  the  .seller  financer  exclusion 
set  forth  in  the  statute  in 

l()2(i.3(i(a)(l)(i)(I3),  with  additional 
clarifications,  adjustments,  and  criteria 
in  l()2(i.3()(a)(4)  and  (a)(.5)  and 
associated  commentarv  discussed 
below. 

In  the  final  rule,  persons  (including 
(Kstates  or  trusts)  that  finance  the  sale  of 
three  or  fewer  properties  in  anv  12- 
month  period  would  be  seller  financers 
excluded  from  the  definition  of  "loan 
originator"  if  tliev  meet  one  set  of 
criteria  that  largely  tracks  the  criteria  for 
the  mortgage  financing  exclusion  in 
TlbA  section  l()3(cc)(2)(E).  This 
exclusion  is  refemnl  to  as  the  "three- 
pro])erty  (ixclusion."  Ujion  further 
consideration  the  Hureau  believes  it  is 
akso  apiu’ojiriate  to  exclude  natural 
])erson.s.  estates,  or  trusts  that  finance 
the  sale  of  only  one  ])ro))erty  they  own 
in  any  12-month  period  under  a  more 
.streamlined  set  of  criteria  jirovided  in 
§  l()2(i.3(l(a)(.'5).  This  exclusion  is 
referred  to  as  the  "on(!-])roperty 
exclusion."  The  Hureau  is  not.  however, 
adopting  the  interpretation  discussed  in 
the  pro])osal  that  would  have  treated 
only  seller  financers  that  engage  in  two 
or  three  high-cost  mortgage  tran.sactions 
as  heing  recpiired  to  demon.strate 
compliance  with  the  reepnrements  of  the 
rule  to  (pialitV  for  the  exclusion  from  the 
definition  of  loan  originator.  The  criteria 
for  .satisfying  the  three-  and  one- 
jiroperty  exclusions  are  disciissiHl  in 
detail  in  the  section-by-section  analyses 
of  §  l()2().3(i(a){4)  and  (.5),  below. 

As  discussed  in  the  j)ro]K).sal.  the 
.seller  financer  exclusion  from  the 
definition  of  "loan  originator"  in  the 
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.statute  is  in  addition  to  exclusions 
already  availal)le  under  TILA  and 
Regulation  Z.  specilicallv  the  exclusion 
ol Creditors  including  selhir  linancers 
that  engage  in  five  or  fewer  such 
transactions  in  a  calendar  year. 

Moreovc!!'.  the  exclusion  is  oidy  for  tlu; 
purpo.ses  of  jirovisions  in  S  l()2().3(i  that 
apply  to  loan  originators.  Any  person 
relying  on  tin;  seller  financer  exclusion 
is  thereby  excluded  oidy  from  tlu;  loan 
originator  recpiirements  of  §  l{)2(i.3()  and 
not  the  remaining  recjnireimmts  of 
S  1()2().3()  or  other  j)rovisions  of 
Regnlation  Z.  For  example,  such  a 
per.son  would  still  he  subject  to  the 
nxstriflions  in  ^  lt)2().3(i(d)  if  the  jjerson 
pays  compensation  to  a  loan  originator. 
Such  a  person  wonld  also  have  to 
com])ly  with  the  §  l()2(i.3(j(h)  provision 
on  mandatory  arbitration. 

In  deciding  to  adopt  two  (;xclnsions 
from  the  definition  of  loan  originator  for 
.seller  financers,  the  Bureau  looked  in 
])art  to  the  ])urpo.ses  of  the  seller 
financer  exclusion  in  the  statute,  which 
tlu;  Bureau  believes  was  designed 
])rimarily  to  accommodate;  persons  or 
smaller-sized  estates  or  family  trusts 
with  no,  or  less  .sojdii.sticated. 
com])liance  infrastrnctnr(;s.  Such 
p(;rse)ns  and  entities  may  engage  in 
.se;ller  finance;!’ transactions  e)n  just  a 
single;  e)r  hanelful  e)f  preeperties,  making 
it  imprae:tie;al)le;  fe)r  the;m  te)  eleveleip  anel 
;i])])ly  the;  ty])e;s  eif  unele;rwriting 
prae;tie',e;s  anel  .stanelarels  th.it  are  n.seel 
reentinely  by  traelitieenal  e:re;elitors.  'rhe 
Bure;an  has  ;!e:e:e)relingly  eittempteel  tei 
e:e)nsiele;r  e:e)mpliane:e  hurelen  anel  te) 
e;alihrate;  the;  ea  iteria  appreepriately  te) 
ave)iel  unwarrante;el  re;strie:tie)ns  e)n 
ae;e:ess  te)  res])e)nsil)le;.  affe)relahle 
me)rtg;ige  e;redit  fre)m  sue;h  soure:e;s. 

At  the  same  lime,  the  Bureau  is  alse) 
aware  e)f  ce)nce;rns  that  ])e;rse)ns  e)r 
entities  have  he;en  e;xple)iting  the 
e;xi.sting  exe:lusie)n  in  §  l()2().2(a](  17)(v) 
of  Re;gulation  Z  for  jiersons  that  e;xte;nel 
ea'eelil  se;e:ureel  by  a  el  welling  (other  than 
high-e:e)st  me)rtgage;s)  five  eer  fewe;r  times 
in  the;  pree:e;eling  e:ale;nelar  ve;ar,  anel 
might  ele)  the;  same  with  re;garel  te)  this 
e;xe:hisie)n  fre)m  the;  elefinition  of  leean 
e)riginate)r  uneler  1()2().3().  In  partie:ular. 
the;  Bure;au  has  re;e:e;ive;el  re;])e)rts  that 
pe;rse)ns  may  he  re;e;ruiting  multi])le 
inelivielnals  e)r  e;re;ating  inidtiple  e;ntitie;s 
te)  e;xte;nel  e:re;elit  fe)r  five  e)r  fe;we;r  sne:h 
transae:tie)ns  e;ae:h  <mel  the;n  aeapiiring  the; 
meertgages  sheerlly  eifter  the;y  have;  t)e;e;n 
e:e)nsnmmate;el.  Sue:h  e:e)nelue;l  may  he; 
ele;signe;el  te)  evaele;  the;  re;epiire;ments  e)f 
Re;gulatie)n  Z.  In  these  e:ire;nmstane:e;s. 
he)we;ve;r,  the  pe;r.se)n  may  in  fae:t  he; 
e;xte;neling  e:re;elit  leer  multiple; 
transae;tie)ns  se;e;ure;el  hy  a  elwelling 
through  an  inte;rme;eliarv,  anel  thus  he; 
sul)je;e;t  to  applie:ahle  reejuireanents  fe)r 


e:re;elite)rs  auel/e)r  le)an  e)rigiuate)rs  uneler 
Re;gulatie)n  Z. 

Managers,  Aelmini.strative;.  e)r  (llerie.iil 
Stciff 

'I’lLA  se;e:lie)n  l()3(e;e;)(2)((’.)  ele;fine;s 
“meertgage;  e)riginale)r”  te)  e;xe:luele; 
perseens  whe)  ele)  ne)l  e)the;rwi.se;  e;ngage  in 
the;  e:e)r);  ae:tivitie;s  listeel  in  the;  eeriginateer 
elefinitie)!!  anel  jeerfeerm  pure;ly 
aelministnitive  e)r  e:le;rie:iil  tasks  e)n  l)e;half 
e)f  meertgage;  eerigimiteers.  Existing 
e;e)mme;nt  3()(a)-4  e:larifie;s  that 
m;m;ige;rs.  aelmini.strative;  stiiff,  anel 
similar  inelivielnals  whe)  are;  e;mple)ye;el 
by  a  eaeelite)!'  e)r  le);m  eeriginateer  hut  ele) 
ne)t  arrange,  ne;ge)tiate;,  e)r  e)therwise; 
e)htain  an  e;xtensie)n  of  e:reelit  fe)r  a 
e:e)nsnmer.  or  whe)se  e:om])e;n.sation  is 
ne)t  haseel  on  whe;the;r  any  p.irtieadar 
le)an  is  e)riginateel,  are  ne)l  le)an 
originators.  In  the  propo.sal,  the;  Bure;au 
stciteel  that  it  l)e;lie;ve;s  the  e;xi.sting 
e;e)mment  is  largely  e;e)nsi.ste;nt  with 
'riLA  .see:tie)n  l()3(e;e:)(2)((])’s  tre;atme;nt  e)f 
iielministrative  anel  e:le;rie:al  tasks. 

'fhe  Bnre;iiu  pre)pe).se;el  mine)!’  te;e:lmie;al 
!’e;visie)!is  te)  existieig  e:e)!n!ue;!it  3()(a)— 4. 
he)we;ve;!’,  te)  e;e)!de)!’!n  the  language;  eneere; 
e;le)se;ly  te)  'I’lEA  se;e:tie)n  l()3(e:e:)(2K])  by 
i!ie;lueling  !’e;fe;!’e;ne:e;.s  te)  “e:le;!’ie:al"  staff 
a!iel  te)  takieig  api)lie:atie)!is  c!!ul  e)ffe;!’i!ig 
loiui  te;!’!ns.  The  pre)pe).se;el  !’e;vi.sie)us 
we)ulel  alse)  e;lin’ify  that  “])re)eh!e:i!ig 
!nanage;!’s''  wlu)  !ne;e;l  the;  ele;fi!iilie)!i  e)f  a 
le)a!i  e)!’igi!iate)!’  weeulel  he;  e;e)!isiele;!’e;el 
le)t!!i  e)!’igi!iate)!’s.  The  Bu!’e;au  further 
slateel  i!i  the;  pre)pe)sal  that  preeelueaeig 
!ua!iage;!’s  ge;ue;!’ally  are;  !na!iage;!’s  e)f  aei 
e)!’g;uiizatio!i  (iue:lueli!ig  hnuieih 
!na!iage;rs  anel  .senieer  e;xe;ea!live;s)  that,  i!i 
aelelitie)!!  te)  their  !na!iage;!ne;!it  eh!tie;.s, 
alse)  e)!’igi!iate  t!’a!isae:tie)ns  ,sul)je;e’,t  te) 

§  l()2(i.3(i.  Thus,  e:e)!n|)e!i.satie)U  sue:h  as 
salarie;s.  commissioeis,  l)e)!U!se;s,  or  e)the;r 
finane:ial  or  sienilar  ine;entive;s  !’e;e:eiveel 
by  proelueang  managers  in  e;e)!nie;ctie)n 
with  le)an  e)riginatie)n  aedivities  we)ulel 
he;  suhje;e;t  te)  the  !’e;st!’ie;tie)!is  of 
4}  l()2().3l).  Ne)!i-p!’e)eh!eang  !na!ii!ge;rs 
(/.e.,  managers,  .senior  e;xe;ea!tive;s,  ete:.. 
whe)  have;  a  enaiicigeeneeit  re)le;  iei  em 
e)rga!iizatio!i  ieiedueling,  hut  ne)t  limiteel 
te),  !na!iaging  le)a!i  e)rigi!iate)rs,  hut  whe) 
ele)  !!e)t  e)the;!’wi.se;  !ne;e;t  the  elelhiitie)!)  e)f 
le)a!i  e)!’igi!U!te)!’)  we)ulel  !U)t  he; 
e:e)!isiele;!’e;el  leeau  e)!’igiuate)rs  if  their 
e:e)!npe;!i.satie)!i  is  !K)t  eetherwise;  ha.seel  e)!i 
whe;the;!’  any  i)i!rtie:ula!’  leeaei  is 
e)!’igin;!te;el  (/.e;..  this  e;xe;h!sie)n  fre)!!!  the 
elelhiitie)!!  e)f  le);i!i  e)!’igi!iate)!’  ele)e!s  !ie)t 
apply  te)  !U)n-p!’e)elue’,i!ig  !uanage!rs  wlu) 
!’e;e;eive;  e:e)!npe;!i.satie)!i  l)a.se!el  e)!! 
])a!’tie;ula!’  t!’a!i.sae;tie)!is  e)!’iginate;el  by 
e)the;!’  leiaei  e)rigi!iate)!’s). 

'I'lie  Bure;i!u  alse)  !U)teel  i!i  the  p!’e)|)e)sal 
that  the;  statuteery  ele;finitie)n  e)f  the 
phrase,  “a.ssists  a  eieeeisuener  iei  eehtaieiieig 
e)r  ai)i)lying  te)  e)htain  a  !’e;siele;ntial 


me)rtgage;  le)a!i,''  sngge;sts  that  enieior 
ae:tie)ns — e.g.,  aex’.eptieig  a  e;e)!n])le;teel 
ci|)])lie:atie)!i  fe)r!n  anel  ele;live;!’ing  it  to  a 
le)a!i  e)ffie:e;!’,  witheeut  assisting  the; 
e:e)!isu!ne;r  i!i  e:e)!n|)le;ti!ig  it.  ])!’e)e:e;ssi!ig 
e)r  amelyzieig  the;  i!ife)r!!iatie)!i.  eer 
eliseaessieig  traeisaedie)!!  te;!’!!i.s — e:e)!i.stitnle; 
aehninistrative;  aeiel  e:le;!’ie;al  tasks,  hi 
sue:h  sitmitiems,  the;  peirsein  is  neit 
aedively  aieliiig  eir  fnrther  aediieving  a 
e;e)!!i|)le;le;ei  e;re;etit  applieaitiein  eir 
eailleeding  infeirmatiem  em  behalf  eif  the; 
exinsumer  s|)e;e;ifie;  tei  a  meirtgage 
traiisaediem.  In  the;  iireipei.sal,  the;  Bure;au 
slateel  its  l)e;lie;f  that  this  interiiretation 
was  alse)  e;e)!isiste;!il  with  the;  e;xe;lusie)!i 
in  TIEA  se;edie)!i  l()3(e:e:)(2K(])(i)  for 
e;e;!’tain  aehiiinistrative  anel  e;U;!’ie;al 
persons. 

Inelustry  greeup  anel  e:re;elite)r 
e;e)!ii!iie;!ite;rs  aelelressing  i)ro])e)se;el 
eaemment  3(j(a)^  generally  suppe)rte;el 
the;  Bure;au's  pre)j)Oseel  revisie)!!. 

However,  many  inelu.stry  groujis  anel 
hanks  .sought  further  edarifieaition 
!’e;gareli!ig  “p!’e)eh!e;ing  mauagers."  One; 
hank  eaemmente;!’  snggesteel  tluil  a 
manager  wlu)  a!’!’a!ige;.s,  !ie;ge)tiate;s,  eir 
e)therwi,se;  e)t)tai!is  an  e;xte;!isie)!i  e)f 
e:e)!isiu;”'r  eaeelit  leer  aneether  pe;!’.se)!i  hut 
ele)e;s  met  !’e;e:e;ive;  e:e)!n|)e;!isatie)!i  s|)e;e;ifie: 
te)  any  partieailar  tran.saedie)!!  she)ulel  !ie)t 
he  ea)!isiele;re;el  a  le)a!i  e)!’igi!i;!te)!’.  A!ie)the;!’ 
inelustry  asse)e;iatie)!i  ea)!mne;!ite;!’  was 
ea)!iea;!’!ie;el  that  the;  preepeesal  eliel  !ie)t 
ea)!itai!i  a  edear  elelhiitie)!!  of  “ineielueaiig 
inamiger.”  The;  e;e)!U!ne;!ite;!’  neiteel  that 
e)ifiea;rs  auel  managers  neeel  te)  he; 
inveelveel  in  leean  eeriginatieens  fre)!)!  tiine; 
te)  lime;  anel  that  their  e:e)!iipe;!isatie)!i  is 
!ie)t  elireiedly  haseel  on  such  inveelvenient 
in  an  iiielivielual  tran.saedie)!!.  Aneither 
inelu.stry  asseiedatiem  commenter 
eleseaiheiel  the  issue;  as  eli;fini!ig  the 
hounelarv  hetweien  a  manager  engageel  in 
eaisteimary  e:re;elit  apjireival  funedieins  eir 
setting  terms  in  eamnter-eiffe;!’  sitiuitiems. 
which  are  more  akin  to  unelerwriting, 
anel  a  manager  aedively  arranging 
transaediems  feir  e:e)!isu!ne;rs. 

'fhe  Bureau  ge!ie;rally  agrees  that  a 
per.son  who  app!’e)ve;s  e:!’e;elit  transaediems 
e)!’  sets  terms  eif  the;  tran.saediem  in 
exnuiler-offer  sitnatiems  is  neit  a  leian 
eiriginateir  (eniel  alse)  neit  a  "proelnedng 
manager") — preivieleel  any 
exmimuniexition  tei  eir  with  the;  exmsunier 
re;gi!!’eli!ig  spe;e;ifie:  tran.saediem  terms,  an 
eiffer,  neigeitiatiem,  a  e:e)U!ite;!’-e)ffe;!’.  eir 
appreival  exmelitiems  is  niaele  hy  <! 
ejualifieel  leian  eiriginateir.  Meireieiver. 
persems  whe)  make  unelerwritiiig 
eleedsiems  hv  re;e:e;ivi!ig  anel  eviiluating 
the;  exmsumer's  infeirmatiem  tei 
ele;te;!’!ni!ie;  whether  the;  consumer 
ejualifies  feir  a  partieaelar  e:re;elit 
Iransaediem  eir  eaeelit  offer  are;  e;e)!i,siele;!’e;el 
to  he;  engageel  in  management, 
iielministrative.  eir  ederieail  tasks  feir  the; 
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jnirposes  ol  the  rule  if  the  jnasons  only 
advise  the  loan  originator  or  creditor  on 
whether  the  credit  may  he  (ixteiuled  or 
pnrcha.siul  and  all  coininunications  to  or 
with  th(!  consumer  regarding  specific 
transaction  terms,  an  offer,  negotiation, 
a  count(!r-offer.  or  ap])roval  conditions 
with  the  consumer  an;  made  hy  a  loan 
tH'iginator.  Al.so.  tlu;  0un;au  considcas 
pcMsons  who  (istahlish  pricing  that  the 
creditor  offers  generallv  to  the  public, 
via  adverti.sements  or  other  marketing  or 
via  other  persons  who  are  (jualified  loan 
originators,  to  he  engaged  in 
managmnent.  administrative,  or  clerical 
tasks  rather  than  loan  origination 
activities.  The  Bureau  is  providing 
further  clarifications  on  tlm.se  points 
accordingly,  in  comment  8()(a)— 4. 

The  Bureau  disagrees  with  the 
commenter  suggesting  that  a  manager 
who  arranges,  negotiates,  or  otherwise 
obtains  an  e.xtension  of  consumer  credit 
for  another  person  hut  does  not  rectdve 
comj)ensation  specific  to  any  particular 
transaction  should  not  he  considcired  a 
loan  originator.  Persons  who  receive 
compensation  in  connection  with 
(Migaging  in  such  loan  origination 
activiti(!S.  rtJgardless  of  whether  the 
compensation  is  spcicific  to  any 
particular  transaction,  arc;  loan 
originators.  For  this  reason,  for  other 
rciasons  discu.ssed  with  resicect  to 
lirofits-hased  compensation  plans  and 
the  mnv  cpialification  and  imicjue 
document  identifier  rcuiuircmients  in 
l()2().8ti(tl  and  (g),  and  for  rcxisons 
related  to  pcMsons  who  pccrform  other 
activiticts  in  addition  to  loan  origination 
activiticjs.  the  Bureau  is  revising 
comments  8(»(a)-1.i.  8(i(a)-4.  8()(a)-4.v. 
and  8(i(a)-.'i  to  clarify  further  that  a 
pcM’.son.  including  a  manager,  who  is 
em|)loyed  hv  a  loan  originator  or 
creditor  (and  thus  receives 
conijjensation  from  the  employer)  and 
who  engages  in  the  forcigoing  loan 
origination  activities  is  a  loan  originator. 
Thc!  Ifurcum  is  thcn'efore  removing 
language;  ref(;rring  to  ])(;rformance  of 
loan  origination  activities  not  in  the 
expc;ctation  of  compensation  l)(;cause  it 
h(;iiev(;s  that  such  language  cr(;ated 
circularitv  and  could  cause  unc(;rtaintv 
in  aj)plving  the  broader  definition  of 
"loan  originator." 

Industrv  trade  a.ssociations,  large  and 
small  hanks,  and  a  credit  union 
r(;(piested  in  their  comment  hitters 
further  clarification  on  whether  c(;rtain 
“hack-office”  loan  processing  activi1i(;s 
would  he  considered  a.ssisting  a 
consumer  in  obtaining  or  applving  to 
obtain  an  extension  of  cr(;dit  and  thus 
included  in  “arranging"  or  "otherwi.se 
obtaining  an  extension  of  t:redit"  for  the 
purposes  of  the  “loan  originator" 
definition.  The  Bureau  believes  that 


after  a  loan  a|)plicalion  has  h(;en 
submitted  by  the  consum(;r  to  the  loan 
originator  or  creilitor,  ])ersons  who:  (1) 
I’rovidi;  gen(;ral  ex|)lanations  or 
descriptions  in  response  to  consumer 
(pieries.  such  as  (;x|)laining  cr(;dit 
t(;rminologv  or  ])olicies,  or  d(;.scril)ing 
|)roduct-r(;lat(;d  s(;rvic(;s;  (2)  verify 
information  i)rovid(;d  by  tlu;  c:onsunu;r 
in  the  cr(;dit  a|)|)lication.  such  as  hv 
asking  the  consume;!'  for  .su|)|)orting 
documentation  or  the  consumer's 
authorization  to  obliiin  su])porling 
documentation  from  othi;r  persons:  or 
(8)  i:ompile  <md  ass(;mhle  cr(;elit 
application  packciges  ;md  supi)orting 
documentation  to  submit  to  the  creditor 
while  acting  on  hi;hiilfofa  loan 
origimitor  or  cr(;ditor  are  not 
“arranging"  or  “otherwise  obtaining  an 
extension  of  credit"  for  the  i)urposes  of 
the  definition  of  “loan  originator”  <!s 
de.scrihed  in  more;  d(;tiiil  above.  The 
Bureau  is  adding  s])ecific  discussions  of 
these  activities  to  comment  8()(a)— 4. 

S(;veral  industrv  grou])  .md  b:mk 
comm(;nters  st:it(;d  that  the  final  rule 
should  not  a])plv  to  senior  em])loy(;(;s 
who  iissist  consumers  !)nly  und(;r 
limit(;d  or  oc!;a.sioniil  circumstances. 
.Simihirlv,  lh(;s(;  :md  other  indu.stry  tnick; 
cissociiition  and  hank  comm(;nt(;rs 
ii.ss(;rt(;d  th;it  the  definition  of  loan 
originator  should  not  include  :my 
employe(;s  who  .in;  not  ])rimarilv  <md 
reguliirly  (;ngag(;d  in  taking  the 
consumer's  ;ii)i)licatit)n  and  offering  or 
n(;go1iating  transiiction  terms  with 
consuim;rs.  A  huge;  industry  trade 
association  commenter  :md  a  l):ink 
commenter  indic.ited  that  the  definition 
of  loan  originator  should  not  iiu:lude 
])ersons  such  iis  manag(;rs  who  originate 
fewer  than  <!  de  minimis  numl)(;r  of 
tran.sactions  per  year,  /.e.,  five  iind 
twelve  morlgag(;s  per  year,  respectiv(;ly. 

The  Bureau  believes  that  creating  a 
com])lete  de  minimis  exclusion  from  the 
mortgage  originator  re.strictions  of  the 
Dcxld-Frank  Ac:t  for  any  pi;r.son 
otherwise  subject  to  them  and  involved 
in  the  credit  busine.ss  would  be 
inconsistent  with  the  statutory  scheme. 
TILA  section  1()8(c:c)(2)  contains  a 
specific,  conditional  exclusion  for  sell(;r 
fi mincers  who  engage  in  thn;e 
transactions  or  less  in  a  12-month 
period.  It  se(;ms  doubtful  that  (iongre.ss 
would  havt;  made;  that  (;xclu.sion  so 
limited  if  it  intended  other  persons  who 
an;  in  the  consmm;!' cr(;dit  husin(;s.s  to 
benefit  from  a  gi;n(;r<il  (;xclusion  when; 
th(;y  |)articipate  in  a  ])(;rhaps  even 
greater  numher  of  tran.sactions.  Unlike 
the  licensing  and  registration  provisions 
of  the  .SAFE  Act  (12  U.S.U.  ,'5108)  for 
depositories  .md  nondepositories 
resjiectively,  Uongress  did  not  ])rovide 
an  explicit  de  minimis  exclusion  (.see  12 


IK.S.U.  .'51()0(c))  or  n;ference  individuals 
(;ngaged  in  the  “busine.ss"  of  loan 
origimilion  in  tlu;  Dodd-Frank  Act  for 
the  n(;w  r(;sid(;ntial  mortgage  loan 
origin.ition  (lualification  and 
comj)(;nsation  n;(]uin;ments  in  section 
120B(1))  iiiul  (c)  of  TIEA.  In  the  Dodd- 
Frank  Act.  Uongress  mer(;ly  r(;fi;rr(;d  to 
]H;rsons  engaging  in  mortgage  origimitor 
activities  for  compensation  or  gain  with 
one  narrow  exclusion  for  .selhir 
financers  not  constructing  or  acting  as  a 
contractor  for  the  construction  of  a 
residence  on  the  ])roperty  being 
financed  in  the  ordinary  c:ourse  of 
business.  (liven  the  above,  the  Bureau 
believes  that  a  narrow  exeni])tion  for 
])ooled  comiiensation,  for  example,  is 
more  apjiropriate  than  a  wholesale 
exclusion  from  the  definition  of  loan 
originator  for  persons  otherwise 
involved  with  the  credit  business. 

The  Bureau  believes  that  the  ah.sence 
of  such  an  exclusion  or  exemiition 
further  demonstrates  that  Uongre.ss 
intended  the  definition  of  “mortgage 
originator”  in  TILA,  and  thus  the  .scope 
of  coverage  of 'I'lLA's  compensation. 
(|uaIification.  and  loan  document 
uniciue  Identifier  jirovisions,  to  be 
hroadiir  than  the  somewhat  similar 
definition  of  “loan  originator”  in  the 
.SAFE  Act,  which  sets  the  .scope  of 
coverage  of  the  .SAl'l*]  Act's  licensing 
and  registration  re(|uirements.  The 
Bureau  therefore  is  not  including  in  the 
final  rule  an  exemjition  from  its 
jirovisions  for  persons  other  than  seller 
financers  engaged  in  a  limited  numher 
of  credit  tran.sactions  per  year.  The 
Bureau  further  believes  that  declining  to 
create  such  a  de  minimis  exeinjilion  for 
other  persons  jirovides  jirotections  for 
consumers  that  outweigh  any  other 
public  benefit  that  an  exemption  might 
})rovide.  However,  as  discussed  in  more 
detail  in  the  section-bv-section  analvsis 
of  §  102(5. 8(i(d)(l  )(iv).  the  Bureau 
believes  that  a  limited  de  minimis 
exemjition  from  the  prohibition  on 
comiiensation  based  on  a  term  of  a 
transaction  for  |)artici])ation  in  jirofits- 
ha.sed  comiiensation  plans  is 
a))])ro])riate  for  loan  originators  who 
originate  ten  or  fewer  loans  in  a  twelve¬ 
month  ])eriod. 

8(i(a)(l)(ii)'.8(5(a)(l)(iii) 

U.ertain  provisions  of  TILA  section 
120B.  such  as  the  (pialification  and  loan 
document  uni(|ue  identifier 
re(|uirements,  as  well  as  certain  new 
clarifications  in  the  regulation  that  the 
Bureau  propo.sed  (and  now  is  adopting), 
necessitate  a  distinction  between  loan 
originators  who  are  natural  persons  and 
tho.se  that  are  organizations.  The  Bureau 
therefore  ])ro]josed  to  establish  the 
distinction  by  creating  new  definitions 
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for  “individual  loan  originator”  and 
“loan  originator  organization”  in  new 
§  l()2().3()(a)(l )(ii)  and  (iii).  Proposed 
5?  l()2(>.3n(a)(l  )(ii)  would  have  defiiKul 
an  individual  loan  originator  as  a 
natural  person  that  meets  the  delinition 
of  loan  originator  in  l()2(i.3(j(a](l  )(i). 
Proposed  tj  1()2().3()(a](l )(iii).  in  turn, 
would  have  defined  a  loan  originator 
organization  as  any  loan  originati)!'  that 
is  not  an  individual  loan  originator. 

The  Biinuni  proposiul  to  revise 
comment  3()(a)-l.i.H  to  clarify  that  tlie 
term  “loan  originator  orgaiuzation”  is  a 
loan  originator  other  than  a  natural 
])erson.  including  hut  not  limited  to  a 
trust,  sole  i)ro])rielorship.  ])arlm!rshi]), 
limit(!d  lial)ility  partnershij),  limited 
partnership,  limited  liahility  company, 
corporation,  hank,  thrift,  finance 
company,  or  a  cnulit  union.  As 
discussed  in  the  supjdementarv 
information  of  the  pro])osed  rule,  the 
Bureau  understands  that  States  have 
riicognized  many  new  husiness  forms 
ov(!r  the  ])ast  10  to  1.5  years.  The  Bureau 
h(diev(Hl  that  the  additional  examples 
provided  in  tin;  pro])C).sal  should  Indj)  to 
facilitate  compliance  with  ^  1020.30  hy 
clarifving  the  types  of  persons  that  fall 
within  the  definition  of  “loan  originator 
organization.”  Tin;  Bureau  invited 
comment  on  wluither  other  examples 
would  he  hidpfid  forthe.se  ])urposes. 

The  Bureau  received  very  few 
comments  on  the  j)ropose(j  (hd'initions 
for  individual  loan  originator  and  loan 
originator  organization.  One  creditor 
commenter  thought  that  the  additional 
definitions  would  add  further 
com])lexity  to  descrihe  the  various 
persons  acting  in  the  mortgage  market. 
This  commenter  thought  the  proposal 
shoidd  return  to  the  definitions  that 
exi.sted  in  the  TILA  and  Regulation  Z 
framework  prior  to  i.ssuam:e  hy  the 
Board  of  its  2010  Loan  Originator  Final 
Rule,  'rhat  is.  this  commenter  argued, 
the  Bnnxm  shoidd  use  the  terms 
“individual  loan  originator”  or 
“individual  loan  officer”  and  either 
“mortgage  hroker”  or  “creditor”  as 
ai)])ro])riate. 

The  Bureau  is  adopting 
S  1020.30(a)(l)(ii)  and  (iii)  as  jirojiosed. 
The  Bunxm  is  also  adopting  comment 
3(i(a)-l.i.B  largely  as  jirojiosed  hut  with 
the  further  clarification  that  “loan 
originator  organization”  includes  anv 
legal  existence  other  than  a  natural 
person.  The  comment  is  also  adopted  in 
comment  3()(a)-l.i.D  instead  of 
comment  3(i(a)-l.i.B  as  jiroposed.  The 
Bureau  is  using  the  terms  “individual 
loan  originator”  and  “loan  originator 
organization”  to  facilitate  u.se  of  the 
Bunum's  authority  to  jiermit  loan 
originator  organizations  to  share 
comjiensation  on  a  jiarticidar 


tran.saciion  with  individual  loan 
originators.  Moreover,  creditors 
occasiomdly  act  as  mortgage  hrokcus  and 
arc;  considercMl  loan  originators  in  their 
own  right  for  purposes  of  the 
(|u<dification  and  imicpie  identifier 
provisions  in  ^  l()2().3()(f)  and  (g). 
Accordingly,  the  Bureau  Believes  use  of 
the  terms  is  approjiriate  and  necessarv 
to  allow  greater  iircicision  and  to 
facilitate!  compliance  with  the  statutory 
and  regulatory  reepnrements. 

3()(a)(2)  Mortgage!  Broker 

TILA  se!e;tion  12t)B(l)K  l)  impo.se!S  nenv 
suhstantive  re!eiinre!me!nts  on  all 
mortgage  originators,  ineduiling 
e:reilitors  involving  e]iialifie:ation 
ri!eiiur(!uu!nts  and  the  reeiuirement  to 
ineduele  a  uniepie  identifier  on  loan 
eloe:uuu!nts,  whie:h  the  Burexm  is 
projiosing  to  imiilement  in  SlB^B-3(j(f) 
and  (g).  The  c.ompen.sation  re!strie:tie)ns 
a])i)lie:ahle!  to  loan  originators  in  e!xi.sting 
S  1028. 3(i  also  applied  to  eueditors 
e!ngage!el  in  t;d)Ie!-funel(!el  transactions. 
Existing  5?  l()2(i.3()(a)(2)  ilefiners 
“mortgage  Broker”  iis  “any  loan 
originator  that  is  not  an  empiloyeu!  of  the 
creditor.”  This  definition  weudel  inednele 
eaeditors  e!ngage!el  in  tahle!-fmieli!el 
tnmsactions.  The  Bnre!au  therefore 
projioseil  a  exmforming  ame!ndme!nt  to 
excluele  e:re!elite)rs  for  tahle!-funeli!el 
transactions  from  the  ele!finition  of 
“mortgage  hroker”  even  though  feir 
e:i!rtain  pnrpose^s  suedi  eaeditors  are  loan 
origimdors  to  cie:e:onunoelate!  the  new 
e|ualifie:atie)n  ;mel  inueiiu!  identifier 
reupurements.  Bropei.seel  ^  1()2(). 38(a)(2) 
provieleul  that  a  mortgage  hroker  is  “anv 
loan  originate)!'  that  is  not  a  ea'eelitor  or 
the  e'.reelitor’s  employeH!.” 

The!  Bureau  did  not  receive  iiny 
eaemment  on  this  projjosal.  I’he  Bureuiu, 
howeve!!’,  is  not  revising  the  definition 
of  “mortgage  hroker”  as  pro])ose!el.  The 
revisions  made  hy  this  final  rule  to  the 
definition  of  “loan  originator”  in 
§  l()28.38(a)(l)(i)  ae:e:ommoelate!  ea’eelitors 
engaged  in  tahle-fmideKl  tran.sae:tions 
and  otlu!!'  eaeditors  for  the  jjurpo.ses  of 
ai)])lying  the  nenv  suhstantive 
reupiirements  in  ^l()28.38(f)  iind  (g)  and 
the  re!maining  re!eiuiri!ments  of  §  1028.38 
genenilly.  Conforming  ameaiehnents  to 
existing  ^  1028. 38(a)(2)  are!  no  longer 
ne!e;e!ssary. 

3()(a)(3)  ( lorn ])e!nsiit ion 

.Seudions  1401  and  1403  of  the  Dodd- 
Frank  Act  eaent.nn  multi])le!  re!fere!nce!s  to 
the  term  “e:e)m|)e!nsation”  hut  do  not 
define  the  term.  The  exi.sting  rule  does 
not  define  the  term  in  re!gulate)ry  text. 
Existing  eaemment  38(el)(l)-l ,  however. 
pre)viele!s  interpretation  on  the  meaning 
of  eaempensation. 


Definition  of  Compensation  and 
Comment  38(ji)-5.i  and  ii 

Existing  e:omment  38(el)(1)-l.i 
])roviele.s  that  the  team  “e;e)mpe!nsatie)n” 
inc.lueleas  .salaries.  e;ommis.sion.s,  and  anv 
finane:ial  or  similar  ine;e!ntive!  ])roviele!el 
to  a  loiin  origiiiiitor  that  is  Based  on  anv 
of  the  terms  or  e:onelitions  of  the  lojiii 
origin.itor's  tnmsaelions.  The  Bureau! 
propo.seel  to  eleinu!  the  te!r!u 
“e;o!npe!!isatio!T'  i!i  !ie!w  1028.38(a)(3) 
to  i!ie:h!ele!  “salarie!s,  e;e)!n!nissie)!is.  «!!iel 
i!!iv  fi!ia!ie:ial  or  si!uilar  i!ie:e!!itive! 
lerovieleel  to  a  loa!!  originator  for 
origi!iating  loans.”  i!ite!!uling  this 
ele!finitio!i  to  he  e:e)!isiste!!it  with  the 
inte!rj)re!tation  i!i  the  existing 
e:o!n!ne!itarv  i!i  38(el)(l  )-l  .i,  as 
e!X])laine!el  i!i  the  pre)po.sal.  Co!isistent 
with  this  propo.seel  elefuiitio!!,  ])re)pe).se!el 
e;o!nme!nt  38(a)-5.i  stated  that 
e:o!npe!isatio!i  is  defined  i!i 
S  1028.38(a)(3)  as  .salaries,  e:ommis.sie)!i.s. 
iind  a!iy  tniaeuual  or  sienilar  ine;e!!itive 
provided  to  a  person  for  engaging  in 
ioc!!!  origieiatio!)  ae;tivitie!S.  Existieig 
e;o!mne!nt  3()(el)(l)-l.i  also  provides 
e!xa!n])le!S  of  e:o!npi!!isatie)!i,  ;!!iel  those 
|)rovi.sio!is  woielel  have  he!e!n  tri!!!.sfe!rre!el 
to  pro])o.seel  exeemnent  38(a)-5.i  without 
re!vi.sie)!i. 

Exi.sti!ig  coeimieeit  3()(el)(l)-l.ii 
i:h!rifie!,s  tluet  e:o!npe!i.satie)!i  ieiediedes 
i!!ne)i!!it.s  the  loan  origieuetor  retains  a!ul 
is  !iot  elepe!nele!it  o!i  the!  hehi!!  or  !i<!!!!e! 
of  a!iv  feu!  i!upe).se!el  i!i  c.oneieelio!!  with 
the  tri!!isae:tie)!i.  riie  Biereaei!  ])ro])ose!el  to 
traeisfer  these!  i)re)vi.sie)!is  to  eiew 
projjo.seel  co!U!ne!nt  38(a)-5.ii  withoiet 
revisio!!. 

To  e:li!rify  the  ieiteeit  of  the  delniitio!! 
of  e;o!n])e!n.satie)!i.  the  fincel  riele  revises 
the  definitio!!  i!i  §  1028.38(a)(3)  to 
ieichede  “salaries.  e:e)!mni.s.sie)!is,  aeiel  a!iy 
fi!iane:ial  or  .si!nilar  ieuxintive”  withoiet 
speuafying  “provided  to  a  loan 
originator  for  originatieig  loaeis.”  The 
Bureau!  helieveas  that  the  eledniition  of 
“e;ompe!n.seition”  adopted  in  the  final 
rule  is  !nore!  consistent  with  the  i!ite!!it 
a!ul  wording  of  the  existing 
interpretation  o!i  the  me!a!ung  of 
e:e)!npe!nsation  set  forth  in  exi.sting 
co!!nne!nt  38(el)(l)-l.i.  and  is  Bass 
e:ircul<!r  whe!!i  viewed  i!i  co!iji!ne:tie)!i 
with  the  definition  of  “loi!!i  originator.” 
Co!i.si.ste!!it  with  the  ele!finition  of 
“ce)!npe!!i.s<!tie)n”  as  ;!elo])te!el  in 
S  1028.38(i!)(3).  the  luial  ri!le!  rewi.seas 
e:o!!mie!!it  38(ti)-5.i  to  re!fle!e:t  that 
e;o!upe!!i.satie)!i  is  delnieel  i!i 

1028.38(a)(3)  as  .si!larie!s,  e:e)!m!u.ssie)!is, 
a!ul  any  fina!ie:ial  or  si!nilar  i!ie:e!!itive!. 
The  final  rule  alse)  reviseas  ce)!n!ne!!d 
38(a)-5.ii  to  refleal  that  the  eleilniitio!!  of 
e:e)!npe!isatie)n  in  ^  1038(a)(3)  applieas  to 
§  1028.38  ge!!ierally,  ine:h!eli!ig 
5?  1028.38(el)  and  (e). 
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Third-Party  Charges  and  (Charges  for 
,S(!rvi(:es  That  Are  Not  Loan  Origination 
A(:tivitie.s 

Rxisting  coiniiient  3(>(d)(l)-l  iii 
provides  tliat  (;oin])en.sation  includes 
amounts  the  loan  originator  retains,  hut 
does  not  include  amounts  the  originator 
rt;c(!ives  as  payments  for  hona  fide  and 
nsi.sonahle  third-partv  charges,  such  as 
title  insurance  or  a})prai.sal.s.  The  Hunnm 
propo.sed  to  revise  existing  comment 
3(i((l)(l)-l.iii  (nulesignated  as  pro])ose(l 
comment  3()(a)-.‘>.iii)  to  make  more  clear 
that  the  t(!rm  "third  ])arty"  does  not 
include  the  creditor,  its  afliliates.  or  the 
alTdiates  of  the  loan  originator. 
.Specifically,  proposed  comment  3()(a)- 
.'i.iii  would  have  clarified  that  the  term 
■■comj)ensation'’  as  used  in  ^  1028.38 
does  not  include  amounts  a  loan 
originator  receives  as  payment  for  hona 
fide  and  reasonable  charges,  such  as 
credit  reports,  where  those  amounts  an; 
not  retained  hy  the  loan  originator  hut 
are  paid  to  a  third  j)arty  that  is  not  the 
creditor,  its  affiliate,  or  the  affiliate  of 
tin;  loan  originator. 

Tin;  j)roposed  r(;visions  would  have; 
lM;en  consistent  with  inovisions  s(;t  forth 
in  TILA  section  128B(c)(2)  conc(;rning 
exc(;ptions  to  the  general  |)rohil)ition  on 
dual  coin])ensation  for  pavinents  made 
to  hona  fide  third-partv  service 
providers,  as  added  hy  .section  1403  of 
the  Dodd-Frank  Act.  .Sj)(;cificall v.  TILA 
.section  120B(c)(2)(A)  j)rovides  that,  for 
any  inortgagi;  loan.'*-'  a  mortgage; 
originator  generallv  may  not  n;ceiv(; 
from  any  p(;rson  olln;r  than  the 
consumer  anv  origination  f(;e  or  charge 
e;xcej)t  hona  fide  third-piirty  charges  not 
n;tained  hy  tin;  creditor,  the  mortgage 
originator,  or  an  affiliate  of  either. 
Likewi.se.  no  p(;r.son.  other  than  the 
c:onsunn;r.  who  knows  or  has  r(;ason  to 
know  that  a  consumer  has  din;ctlv 
coin])en.sat(;d  or  will  diri;ctly 
comp(;nsate  a  mortgage  originator,  may 
peev  a  mortgage  originator  any 
origination  lee  or  charge  e;xcept  hona 
fide  third-])arty  charge;.s  as  d(;.st:ril)ed 
above.  In  addition.  TILA  section 
12‘)B(c)(2)(B)  provides  that  a  mortgage; 
e)riginate)r  may  n;e;eive;  an  eerigination  fe;e; 


‘’''TII..\  soctiim  12‘ll5((l(2)  eisns  llu; 

■■|niir1”a‘5c?  loan"  rathen' lhaii  IIk!  "rosiilonlial 
inorlf’af^i!  loan"  iimhI  in  'I'll..\  soclion  12;)li(o)(l ). 
which  »(!norall\  proliihils  coin|i(!nsalion  lioin  Ixiin^ 
|)eii(l  to  loan  ori<’inalors  hasod  on  loan  t(!rins. 
\oiu!lh(d(!ss.  tilt!  Hnrt!aii  lM!lii!V(!s  that  tiu! 
n!strictions  in  ■ril.,\  s(!ction  i:ifll!((;)(2)  arc  liiniti!il 
to  "n:siih!ntial  inoi't^a}>(!  loiins"  lM!caiist!  Tll.A 
s(M:tion  12!ll!(i:)(2)  a|>|)li(!s  to  inortj^a^t!  originators. 
Tilt!  <h!linition  ol  "inortgagt!  originator"  in  TIL.A 
si!ctit>n  lt);t(ct:)(2)  gfni!rally  moans  a  |)i!rson  who  lor 
coin|>i!nsation  takes  a  rtisidtintial  inortgagt!  loan 
a|i|ilif;.'itit)n:  assists  a  t:t)nstimi!r  in  tihtiiining  tir 
a|>|ilving  tti  tihtain  a  n‘sitlf!ntial  intirigagt!  loan,  or 
tilh!rs  tir  nt!gtitiatt!s  ttTins  ol  ti  rt!sitli!ntial  inortgagt! 
loan. 


t)r  eliiirge  from  a  |)t;rsem  e)the;r  than  the 
exmsmner  if,  .iinemg  t)tht;r  things,  the 
morlgiige  origiiiiitor  eleies  not  re;t:e;ivt;  <iny 
t:ompt;n.siitit)n  tlirt;e:tly  freitn  the 
t:onstitnt;r.  As  elise:tt.s.se;d  in  more  eleteiil 
in  the  se;t:tie)n-hy-se;t;tie)n  .ineilysis  eif 

1()2(i.38(el)(2),  the;  preipeiseil  inte;rpre;te;el 
“en  iginaliein  fe;e;  eir  eliarge;”  tei  me;;ui 
c;oinpe;nsatie)n  that  is  paid  in  e:e)nne;ctie)n 
with  the;  tran.saeliein,  sueli  its 
euimmi.ssieins  Ihiit  are;  spe;e:ifie:  tei,  emel 
])aid  seilely  in  e;e)ime;e:tie)n  with,  the; 
trau.saedion. 

Ne)nethele;.ss.  TILA  se;ctie)n  128B(t:)(2) 
tle)e;s  not  pre;vent  a  meirtgage;  originate)!' 
frenn  re;e:eiving  payments  from  a  persein 
other  thitn  the;  exmsitmer  feir  hema  fiele; 
thirtl-]);n’ty  eli.irges  imt  re;taiiu;el  hy  the; 
creeliteir.  meirtgage  originator,  or  ;in 
affiliate;  of  e;ithe;r,  t;ven  if  the  morlgiige; 
originator  also  re;e:e;ive;s  leian  eiriginaten' 
exnnpensatieni  elireelly  freitn  the 
t;t)nsumer.  For  exam]ile,  assume  that  a 
tneirtgage  origin.iteir  rt;t:t;ives 
ceiinpen.satiein  elire;e;tly  freiin  a  consutner 
in  a  transaedion.  TILA  .seeliein  125)B(e:)(2) 
eleies  neit  restrict  the;  mortgiige;  eirigiiiiiteir 
frenn  re;t;e;iving  piiyment  frenn  it  i)e;rsein 
either  th<m  the;  exinsumer  (e.g..  it  eaeeliteir) 
feir  hona  fiele;  e:harge;s,  sue;h  as  title 
insurane;e;  eir  a])pr<ii.sals,  whe;re;  theise; 
iimenmts  iire;  neil  re;taine;el  hy  the;  loan 
originateir  hut  are;  pitiel  tei  <i  thirel  |iarty 
ihiit  is  neit  the  e:re;eliteir.  its  affiliate;,  eir 
the;  affiliiite;  eif  the;  leian  eiriginateir. 

(]e)nsiste;nt  with  I'lLA  se;e:tiein 
128B{e;)(2),  uneie;r  preipeiseel 

l()28.38(el)(2)(i)  anel  ]ire)pe)se;ei 
t:ennine;ul  38(a)-.'). iii.  a  leiiin  eiriginateir 
that  re;e:e;ive;s  e:ennpe;nsation  elire;e;tly 
frenn  a  t.einsuiner  woulel  neit  have;  he;e;n 
re;strie;le;el  unele;r  ])re)pe)se;d 
^  l()28.3()(d)(2)(i)  frenn  ree;eiving  a 
jiayment  frenn  a  peerson  other  than  the 
e;einsmner  feir  hona  title;  anti  re;asonahle 
chargt;s  wht;rt;  those  amounts  are;  neit 
rt;taine;el  hy  the  loan  eiriginateir  hut  are; 
paid  tei  a  thirel  party  thiit  is  not  the; 
ea'eelitor,  its  affiliate,  eir  the  affiliate;  of 
the  loan  originateir.  In  aelelitiem.  a  leian 
eiriginateir  weniltl  not  he;  dt;e;mt!d  tei  he; 
rt;t:eiving  t:omj)t;nsation  elirt;ctlv  from  a 
eainsume;!'  feir  pur])o.ses  eif  propeiseel 
§  l()28.3l)(tl)(2)(i)  where;  the  eiriginateir 
impei.ses  such  a  hona  fiele  :uul 
re;ason;ihlt;  thirel-piirty  tdiargt;  tin  the; 
ctinsumer. 

Like  existing  ceimment  38(d)(1)-l. 
pre)pe).se;el  comme;nt  38(a)— .'i. iii  aksei 
wenilel  have  rt;e:e)gni/,t;tl  that,  in  sennt; 
t:ast;s.  .unenmts  re;t:e;ivt;tl  feir  jiayment  feir 
sue;h  ihirel-jiarty  ediarges  nniy  e;xct;e;tl  the 
ae:tu:il  chiirgt;  he;cause,  for  exiunjile;.  the 
leian  eiriginateir  eamneit  eletermine;  with 
actairiie:y  what  the;  atdiial  charge;  will  he 
ht;ftirt;  exinsummatiein.  In  such  a  e:ase, 
uneh;r  iireijieiseel  eaimment  38(a)-.').iii, 
the  difference  rt;tained  hy  the;  originator 
would  neit  have  ht;t;n  tlt;e;mt;el 


eximiien.satiein  if  the;  thirel-jiarty  ch.irgt; 
t:e)llt;t:tt;tl  frenn  <i  |)e;r.se)n  either  them  the 
e:tmsume;r  was  hona  fiele  iiiul  reaseinahle, 
:mtl  id.so  tuimjilies  with  .State;  :mtl  either 
;ili])lie;ahle;  l;iw.  On  the  tithe;r  hiintl,  if  the 
loan  originateir  m.irks  uji  a  thirti-jiiirty 
ediarge  anti  reitains  the;  eiifft;rt;nt:e; 
ht;twt;e;n  the;  ae:tual  ednirge  emel  the; 
nnirketl-uj)  tdnirge;,  the  iunount  re;taiue;il 
wenilel  Inive;  he;e;n  e;omi)e;n.satie)n  feir 
|)ur|)o.se;s  of  §  I  ()2().3()(el)  aiiel  (e;). 

Projiosed  exnnment  38(a)-.'i.iii,  like; 
e;xistiug  exnnment  3()(el)(l )-l  .iii,  woulel 
have;  exmtaineel  twei  illustratiems.  The; 
illustnitiems  in  jirojiei.seel  ex)mnu;nt 
38(a)-.'5.iii.A  anel  B  would  have  he;e;n 
similar  to  the;  eines  exmtaineel  in  existing 
comment  38(d)(l  )-l  .iii.A  and  B  e;xex;|)t 
that  the  illustrations  woulel  have;  been 
amendeel  to  chirify  that  the  clnirges 
elescrihe;el  in  theise  illustrations  are  neit 
jiaid  to  the;  eaeeliteir.  its  affiliates,  eir  the; 
affiliate  of  the;  loan  eiriginateir.  The; 
jirojieiseel  illnstratieins  alsei  wenilel  have; 
sinnilifieel  the;  e;xisting  illustratiems. 

The;  Bure;au  seiliciteel  ex)nnne;nt  ein 
jirojiei.seel  exnnment  38(a)-.'i.iii. 
.Sj)e;e:ifie:ally.  the;  Buie;au  re;ejue;ste;el 
exnnment  em  whe;the;r  the;  te;rm 
"exnnjiensatiem"  shendel  e;xe'.lnele; 
j)<iyme;nt  frenn  the;  exmsumer  eir  from  a 
jieirsein  either  them  the;  exinsumer  tei  the; 
ieiiin  eiriginateir.  as  eijijieiseel  tei  a  thirel 
jiarty,  lor  e:e;rtiiin  uniimhiguously 
<me:illarv  serviexis  r<ilhe;r  than  exire;  leiem 
eirigiinitiem  .se;rviex;s.  sue:h  as  title; 
insnnmex;  eir  ajijirai.sal,  if  the;  leian 
originator,  eaxieliteir  eir  the;  affiliiite;s  eif 
e;ithe;r  jieirfeirms  theise;  .se;rviex;.s,  sei  king 
iis  the;  amenmt  jiaiel  feir  theise;  se;rviex;.s  is 
hona  fiele;  anel  re;ase)nahle;.  The;  Bureau 
further  .soIie:ite;el  exnnment  em  heiw  sue:h 
ane:illarv  se;rviex;s  might  he;  ele;scrihe;el 
e:le;arly  eneiugh  tei  elistinguish  the;m  frenn 
the;  exire;  eiriginatiem  e:harge;s  tlnit  wenilel 
not  he;  e;xcluele;el  unele;r  sue:h  a  jireivisiem. 

.Se;ve;ral  inelustry  ex)mme;nte;r.s 
.sngge;.ste;el  that  the  ele;finitiem  eif 
‘‘exiinjiensatiem”  in  ^  1028. 38(a)(3) 
.should  exeduele;  jiayments  to  loan 
originators  for  .se;rviex;.s  other  than  exire; 
leian  eiriginatiem  .se;rviex;s.  sne:h  as  title; 
insuranex;  eir  ajijirai.sal,  re;garelle;.ss  of 
whe;the;r  the;  leian  originateir,  eaeeliteir,  eir 
affiliates  eif  either  are;  jireivieling  the;.se; 
.se;rviex;.s.  sei  long  as  the;  amount  e:harge;el 
feir  those;  .se;rviex;s  are;  hona  fiele;  anel 
re;a.sonahle;.  Other  inelustry  exmnnenters 
.sugge;.ste;el  that  the;  Bureau  sj)e;e;ifie;allv 
e;xe:lude;  hona  fiele;  anel  re;a.semahle; 
affiliate;  fe;e;s  frenn  the  ele;finition  of 
“e;e)mj)e;nsatie)n”  in  §  1028. 38(a)(3). 
These  exmimenters  argueel  that  lhe;re;  is 
no  basis  feir  a  di.stinediem  between 
affiliate;  anel  non-affiliate;  e:harge;s.  The;.se; 
exmnnenters  alsei  argueel  that  a 
reejuireiment  that  heith  affiliate  and  nem- 
affiliate;  e:harge;s  he;  hona  fiele;  anel 
rea.sonahle;  wenilel  he  suffienent  to 
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])roto(:t  consumers.  In  addition,  .several 
c:onnnenters  stated  that  affiliated 
business  arrangements  are  ex])ressly 
jUMinitted  and  regulated  bv  RFSPA.  One 
comment er  further  argued  that  the 
Oiireau’s  ])roj)osal  discourages  the  use  of 
affiliates,  which  undercuts  a  goal  of  the; 
Bureau’s  2012  'I'lbA-RFSBA  I’roposal  to 
incnsi.se  emtainty  around  the  costs 
im|)osed  by  affiliattul  ])rovi(lers  bv 
providing  for  a  zero  tolerance  for 
.settlement  charges  of  affiliated  entities. 
Another  commenter  stated  that  fees  i)aifl 
to  affiliated  jiarties  for  services  such  as 
pro])erty  insurance,  home  warranties 
(both  service  contract  and  insurance 
jjroducts),  and  similar  .services  should 
In;  excluded  from  the  definition  of 
“comj)ensation”  in  the  same  manner  as 
third-])artv  charges.  The  commejiter 
stated  that  all  of  these  ty])es  of  .services 
relate  to  the  purchase  of  a  home,  and  are 
traditionally  purc:has(;d  or  maintained 
regardless  of  whether  the  home 
purchase  is  financ:ed.  Therefore,  the 
commenter  suggested  that  these  tvi)es  of 
.services  are  clearly  not  related  to  core 
loan  origination  .servic(!.s.  i.e..  taking  an 
application,  a.ssisting  in  obtaining  a 
loan,  or  offering/negotiating  loan  terms. 

C(;rtain  industry  commenters  also 
expres.s(!(l  particular  concern  that 
affiliated  title  charges  were  not 
(!X])licitly  excluded  from  the  definition 
of  “compensation.”  'rhe.se  commenters 
stated  that  there  is  no  rational  basis  for 
not  explicitlv  excluding  affiliated  title 
charges  from  the  definition  of 
“compen.sation”  bi;cau.se.  for  examj)le, 
title  insurance  fees  are  regulated  at  the 
State  level  either  through  statutorily 
j)rescribe(l  rates  or  through  a 
nuiuirement  that  title  insurance 
prenuums  be  j)uhlicly  filed.  'Fhese 
commenters  noted  that,  as  a  result  of 
State  regulation,  there  is  little  variation 
in  title  insurance  charges  from  provider 
to  provider  and  such  charges  are  not 
subject  to  mani]3ulation.  In  a  variation 
of  the  argument  that  the  Bureau 
generally  shonld  exclude  affiliate 
charges  from  the  definition  of 
“compensation.”  some  industry 
commenters  suggested  that  the  Bureau 
should  adojjt  a  specific  exchisit)n  for 
affiliates’  title  fees  to  the  extent  such 
f(!e.s  are  otherwise  regulated  at  the  .State 
level,  or  to  the  (ixtent  that  such  charges 
are  reasonable  and  do  not  exceed  the 
cost  for  an  unaffiliateil  issuers  title 
insurance. 

With  respect  to  third-])arty  charges, 
the  final  rule  ado])ts  comment  3(i(a)- 
.5.iii  suhstantiallv  as  pro])o.sed.  exce])t 
that  the  interpretation  discussing 
situations  where  the  amounts  received 
for  |)aym(;nt  for  third-party  charges 
exceeds  the  actual  charge  has  been 
moved  to  comment  3(i(a)-5.v,  as 


discu.ssed  in  mon;  detail  below.  The 
Bureau  notes  that  comment  3()(a)— .5.iii 
uses  the  term  "bona  fide  and 
reasonable”  to  describe  thir(l-})arty 
charges.  As  in  the  2013  A  I  R  Final  Rule 
and  2013  flOFBA  Final  Rule,  in 
nispon.se  to  commentiMs’  concerns  that 
tlu!  “reasonableness”  of  third-|)arty 
charges  may  hi;  s(!Cond-gues.s(!(l.  the 
Bunxui  notes  its  belief  that  the  fact  that 
a  tran.saction  for  such  third-j)arty 
services  is  conducted  arms-length 
ordinarily  should  be;  suffic:ient  to  make 
the  charge  reasonable. 

In  addition,  ha.sed  on  comments 
received  and  the  Bureau’s  own  analysis, 
the  final  ruh;  revises  comment  30(a)- 
5.iv  to  clarify  whether  payments  for 
services  that  are  not  loan  origination 
activities  are  c;ompensation  under 
4?  1020.30(a)(3).  As  adopted  in  the  final 
rule,  comment  30(a)-5.iv.A  clarifies  that 
the  term  “compensation”  for  purpo.ses 
of  §  1020.3()(a)(3)  does  not  include:  (1) 

A  j)ayment  received  by  a  loan  originator 
organization  for  bona  fide  and 
reasonable  charg(!.s  for  services  it 
performs  that  are  not  loan  origination 
activities;  (2)  a  ])avment  received  bv  an 
affiliate  of  a  loan  originator  organization 
for  bona  fide  and  nxi.sonahle  charges  for 
services  it  ])erform.s  that  are  not  loan 
origination  activities;  or  (3)  a  payimmt 
received  by  a  loan  originator 
organization  for  bona  fide;  and 
reasonable  charges  for  services  that  are 
not  loan  origination  activiti(!s  where 
those  amounts  are  not  retaimul  by  the; 
loan  originator  organization  but  are  paid 
to  the  enulitor,  its  affiliate,  or  the 
affiliate  of  the  loan  originator 
organization.  Comment  3()(a)-.5.iv.C  as 
adopted  clarifies  that  loan  origination 
activities  for  purpo.ses  of  that  comment 
means  activities  de.scribed  in 
S  1()2(j.3(i(a)(1)(i)  (e.g..  taking  an 
application,  offering,  arranging, 
negotiating,  or  otherwise  obtaining  an 
extension  of  consumer  credit  for  another 
person)  that  would  make  a  person 
])erforming  those  activities  for 
compen.sation  a  loan  originator  as 
defined  in  §  1()2(i.3(i(a)(1)(i). 

'Fhe  Bureau  recognizes  that  loan 
originator  organizations  or  their 
affiliates  may  j)rovide  .services  to 
consumers  that  are  not  loan  origination 
activities,  such  as  tith;  insurance,  if 
jiermitted  by  .State  and  other  a])|)licahle 
law.  If  the  t(;rm  “com|)en.sation”  for 
juirposes  of  102().3(j(a)(3)  were  applied 
to  include  amounts  paid  bv  the 
consumer  or  a  person  other  than  the 
consumer  for  services  that  are  not  loan 
origination  activities,  the  loan  originator 
organization  or  its  affiliates  could  be 
restricted  under  4?  1()2().3(i(d)(1 )  and 
((1)(2)  from  being  paid  for  those  services. 
For  example,  assume  a  loan  originator 


organization  provides  title  insurance 
services  to  consumers  and  that  title 
insurance  is  recpiinul  on  a  tran.saction 
and  thus  is  a  term  of  the  transaction 
under  ^  1()2(i.3(i(d)(1  )(ii).  In  addition, 
assume  the  loan  originator  organization 
receives  compensation  from  the  creditor 
in  a  transaction.  If  compen.sation  for 
purpo.ses  of  §  1  t)2().3()(a)(3)  inc:lu(led 
amounts  paid  for  these  services  by 
consumers  to  the  loan  originator 
organization,  the  payment  of  the  charge 
to  the  loan  originator  organization  for 
title  insurance  services  would  be 
])rohihited  by  (5  l()2(i.3(i(d)(1 )  becau.se 
the  amount  of  the  loan  originator 
organization’s  com])en.sation  would 
increa.se  based  on  a  term  of  the 
transaction,  namely  the  fact  that  the 
c;on.sumer  received  the  title  insurance 
.services  from  the  loan  originator  in.stead 
of  a  third  ])arty.  In  addition,  the  loan 
originator  organization  would  be 
prohibited  by  the  dual  comjjensation 
provisions  in  §  1t)2(i.3(i((l)(2) 
(redesignated  as  §  1()2(i.3()(d)(2)(i))  from 
both  collecting  the  title  insurance  fee 
from  the  consumer,  and  also  receiving 
compensation  from  the  enulitor  for  this 
tran.saction. 

bikinvi.se.  a.ssunu;  the  .same  facts, 
exc(!pt  that  the  loan  originator 
organization’s  affiliate  provided  the  title 
insurance  services  to  the  consumer.  'Fhe 
amount  of  any  payment  to  the  affiliate; 
diret:tly  or  thre)ugh  the  loan  originator 
organization  for  the  title  insurance 
would  be  considered  com])en.sation  to 
the  loan  originate)!'  e)rganizatie)n  be;e:au.se 
uneler  ^  1()2().3()(el)(3)  the  leean  originate)!' 
e)rganizatie)!i  anel  its  affiliates  are  t!'e;c!te;el 
as  a  single  j)er,son.  'Fhus,  if 
e;o!npe!i.satie)!i  fe)!'  pu!'pe).ses  e)f 
§  1()2().3()(a)(3)  ine:luded  a!ne)i!!its  j)aiel 
fe)r  the  title  i!isu!'ance  .se;rvie:es  to  the 
affiliate,  the  affiliate  coulel  not  receive 
pay!nent  for  the  title  insu!'a!ice  servie.'es 
without  the  loan  o!'igi!iator  e)rganizatio!i 
violating  4^  1()2().3()(d)(1)  a!iel  (el)(2). 

Fhe  Bureai!  also  reu;e)g!iize.s  that  le)an 
e)!'iginate)!'  e)rganizatie)n.s  !nav  re;ceive 
pay!ne!it  for  .ser\'ice;s  that  are  !ie)t  le)<!!i 
e)!'igi!iatie)n  ae:tivities  where  the)se 
a!ne)U!its  i!!'e;  ne)t  retcii!ied  by  the  loan 
e)!'igi!iate)!'  hut  are  paid  to  the  e:reelite)!'. 
its  eiffiliate,  or  the  affiliate  e)f  the  le)a!i 
e)!'igi!iate)!'  e)!'g<!nizatie)n.  Fe)!' e;xa!nple. 
as.su!ne  a  le)an  e)!'igi!iate)!'  e)rganizatie)!i 
!'eu:eive;s  ce)!npen.satie)!i  fre)!n  the  c!'e;elite)!' 
in  a  tran.s<ie:tie)!i.  F’urther  a.ssu!ne  the 
le)ii!i  e)!'iginate)!'  e)!'ga!iizatio!i  e;e)lleu;ts 
Ire)!!!  the  ce)n,su!!ie!'  .S2.5  fe)!'  a  e:reelit 
!'epe)!'t  pre)vide;el  by  a!i  affiliate  of  the 
c!'e;dito!',  anel  this  fe;e  is  he)!ia  fiele  anel 
re;a.se)nable.  A.ssieene  alse)  that  the  .S2.5  fe)!' 
the  e;!'eelit  report  is  paiel  by  the 
e;e)!i.su!ner  to  the  le)an  o!'igi!iato!' 
e)!'ga!iization  but  the  le)an  originator 
e)!'ga!iization  ele)es  !ie)t  retain  this  ,$25. 
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Instead,  the  loan  originator  organization 
|)avs  the  .S2.'i  to  tlie  cnulitor's  alTiliate  lor 
the  credit  report.  II  the  term 
"compen.sation"  Tor  purposes  of 
^  1()2().3()(a)(3j  incIiHhul  amounts  |)aid 
by  tlie  consumer  or  a  pia'.son  otlier  than 
the  consiuiKir  for  sucli  .servic(!s  tlial  an; 
not  loan  origination  activities,  tlie  loan 
originator  organization  would  he 
prohibited  by  l()2(i..'t()(d)(2) 
{redesignated  as  l()2t)..3(i(d)(2)(i))  Irom 
both  collecting  this  .S2.'j  fee  from  the 
consnimir.  and  also  niceiving 
com])ensation  from  the  cr(;ditor  for  this 
transaction. 

The  Bureau  biilieves  that  it  is 
apjiropriate  for  loan  originator 
organizations  and  their  affiliates  to 
receive  payments  for  .services  that  are 
not  loan  origination  activities,  as 
described  above,  so  long  as  the  charge 
imjiosed  on  the  consumer  or  collected 
from  a  person  other  than  the  consumer 
for  the.se  services  is  bona  fide  and 
rea.sonahle.  The  Bureau  believes  that  the 
bona  fide  and  reasonable  standanls  will 
|)rovide  sufficient  jirotection  to  prev(;nt 
loan  originator  organizations  from 
circumventing  the  restrictions  in 
S  11)28. 3(i(d)(l )  and  (2)  by  di.sguising 
com|)ensation  for  loan  origination 
activities  within  ancillarv  scirvice 
charges. 

The  Bureau  notes,  however,  that  tin; 
final  rule  does  not  allow  individual  loan 
originators  to  distinguish  between 
payments  thev  receive  for  performing 
loan  origination  activities  and  pavments 
purportedly  being  received  for 
|)erforming  other  activities.  Comment 
3(i(a)-.'i.iv.B  as  adojited  in  the  final  rule 
makes  clear  that  compensation  includes 
any  salaries,  commissions,  and  anv 
financial  or  similar  incentive  jirovided 
to  an  individual  loan  originator, 
regardless  of  whether  it  is  labeled  as 
payment  for  services  that  are  not  loan 
origination  activities.  The  Bureau 
believes  that  allowing  individual  loan 
originators  to  distinguish  histween  the.se 
two  tyjies  of  jiayments  would  jiromote 
circumvention  of  the  restrictions  on 
comjien.sation  in  §  102().3(i(d)(l )  and  (2). 
For  example,  if  an  individual  loan 
originator  were  allowed  to  exclude  from 
the  d(;finition  of  "compeu.sation" 
payments  to  it  by  the  loan  originator 
organization  hv  as.serting  that  this 
paviiKint  was  received  for  ])erforming 
activities  that  are  not  loan  origination 
activities,  a  loan  originator  organization 
and/or  the  individual  loan  originator 
could  di.sguise  compensation  for  loan 
origination  activities  bv  siinplv  labeling 
those  payments  as  received  for  activities 
that  are  not  loan  origination  activities, 
'fhe  Bureau  believes  that  it  would  he 
difficult  for  com])liance  and 
enforcement  purpo.ses  to  determine 


whether  the  payments  that  w(;re  labeled 
as  received  for  activities  that  are  not 
loan  origination  activities  were 
higitimate  payment  fortho.se  activities 
or  whether  the.se  payments  were  laluihid 
as  payments  for  activities  that  are  not 
loan  origination  activities  merely  to 
evade  the  restrictions  in  ^  H)2(j.3()(d](  1 ) 
and  (2). 

The  Bureau  further  notes  that  the 
additional  inter|)retation  in  comment 
3(i(a)-.'j.iv  as  adojited  in  the  final  rule 
does  not  permit  a  loan  originator 
organization  or  an  individual  loan 
originator  to  rec(;ive  compensation 
based  on  whether  the  consumer  obtains 
an  ancillarv  service  from  the  loan 
originator  organization  or  its  affiliate  if 
that  service  is  a  term  of  the  tran.saction 
under  l()2(i.3(i(d)(l ).  For  example, 
assume  that  title  insurance  is  recjuired 
for  a  transaction  and  thus  is  a  term  of 
the  transaction  under  S  l()28.3(i(d)(l)(ii). 
In  this  case,  a  loan  originator 
organization  would  he  ])rohil)ited  under 

l{)2(i..'h)(d)(l)  from  charging  the 
consumer  com])en.sation  of  1.0  jxircent 
of  the  loan  amount  if  the  consum(;r 
obtains  title  insurance  from  llu;  loan 
originator  organization,  but  cliarging  the 
consumer  2.0  percent  of  the  loan 
amount  if  the  consunuir  does  not  obtain 
title  insurance  from  the  loan  originator 
organization.  Likewise,  in  that 
transaction,  an  individual  loan 
originator  would  he  prohibited  under 
5?  1020.30(d)(1)  from  rec:eiving  a  larg(;r 
amount  of  i.omjxinsation  from  the  loan 
originator  organization  if  the  consumer 
obtained  title  insurance  from  the  loan 
originator  organization  as  opposed  to 
obtaining  title  insurance  from  a  third 
])arty. 

As  discussed  above,  the  final  rule 
moves  the  interpretation  in  jn’ojiosed 
comm(;nl  30(a)-.'i.iii  discussing 
situations  where  the  amounts  received 
for  payment  for  third-jiarty  charges 
exceeds  the  actual  charge  to  comment 
30(a)-.'). V.  and  revises  it.  The  final  rule 
also  extends  this  interpretation  to 
amounts  received  by  tlu;  loan  originator 
organization  for  |)ayment  for  services 
that  are  not  loan  origination  activities 
where  those  amounts  an;  not  retained  by 
tin;  loan  originator  hut  an;  jiaid  to  tlu; 
creditor,  its  affiliate,  or  the  affiliati;  of 
the  loan  originator  organization. 

.Specifically,  as  di,scu.ss(;d  above;, 
comment  30(a)-5.iii  as  adopted  in  the 
final  rule  clarifies  that  tlu;  term 
“comp{;nsation”  as  us(;d  in  1020.30 
does  not  incliuh;  amounts  a  loan 
originator  receiv(;s  as  |)aynu;nt  for  bona 
fide  and  reasonable  charges,  such  as 
credit  rejiorts,  wlu;re  those  amounts  an; 
not  retain(;d  by  the  loan  originator  hut 
are  paid  to  a  third  jiarty  that  is  not  tlu; 
creditor,  its  affiliate,  or  the  affiliate;  of 


llu;  loan  originator.  In  addition, 
conmu;nt  30(a)-.'). iv. A. .3  clarifi(;s  that 
compensation  do(;s  not  include  the 
amount  tlu;  loan  originator  organization 
ri;c(;ives  as  payment  for  bona  fide  and 
n;asonable  charg(;s  for  .servic(;s  that  an; 
not  loan  origination  activities  wlu;n; 
those;  iuneumls  eire  iu)t  retiiineel  by  the; 
lei.m  eu'igimiteir  hut  eire;  peiiel  tei  the 
e;re;elile)r.  its  iiffiliiite.  eir  the  iiffiliate  eif 
tlu;  leiiin  eiriginateir  eirganizatiem. 
(leimmeiit  3()(<i)-.').v  luites  that,  in  semu; 
e:as(;s,  anuiunts  re;ce;iveel  by  the  leian 
eirigimiteir  eirganizatiem  for  iiayment  lor 
thirel-])arty  charges  el(;.se;ril)e;el  in 
e:e)mnu;nt  30(;i)-.').iii  eir  pavment  feir 
,s(;rvie:(;.s  tei  the;  e:re;elite)r,  its  affiliates,  or 
llu;  ;iffiliate;.s  eif  tlu;  leian  originate)!' 
organiziition  elescriheel  in  ce)mnu;nt 
30(a)-.'). iv.A.. 3  may  exceeel  the  ae:tual 
e:harge  l)e;e:ause.  lor  e;xam])le,  the  loan 
originator  organization  cannot 
eletermine  with  accuracy  what  the 
ae;tual  e.luirge;  will  be  when  it  is  impo.seel 
;uul  insteael  uses  average  charge;  prie:ing 
(in  acceinlance  with  RIvSBA).  In  such  a 
e;a.se;.  eieunment  30(a)-.'). v  pre)viele;s  tluit 
the;  elifference;  re;t;uneel  bv  the;  loan 
eirigiiuite)]'  eirgiinizatiem  is  neit 
e:e)mpe;n.siitie)n  if  the  e;harge  im])e)seel  em 
tlu;  e:emsunu;r  eir  colle:e;te;el  freiin  a  i)e;rse)n 
either  than  the;  e;e)n.sume;r  was  heiiui  fiele; 
anel  reeiseiniihle.  iuul  eilsei  e:e)m])lie;s  with 
.Sleite;  emel  either  a|iplie:cilile;  law.  On  the; 
eithe;r  hanel.  if  the  leian  eiriginateir 
eirgiinizatiem  marks  uji  the;  eiluirge;  (a 
priie:lie:e;  kneiwn  as  "upeihiirging”),  anel 
the;  leian  eiriginateir  eirganizatiem  nitains 
the  eliffe;re;ne:e;  lieitween  the  iu:tual  e;hiu'ge; 
anel  the;  nuirkeel-up  e;hiirge;.  the;  anumni 
re;taine;el  is  e;eimpe;nsatiem  feir  ]mr|ieise;s 
eif  §  l()20.3(i.  ine;lueling  §  l()20.30(el)  anel 
(e).  (;emmu;nt  30(a)-.'). v  as  aeleijitoel  in 
the  final  rule;  contains  two  examjileis 
illustrating  this  interpreitatiem. 

Re;lurn.s  em  Ee|uity  lnte;re;.sts  anel 
Divielenels  em  Eeiuity  Heilelings 

In  the  jireipeisal,  the;  Bureiau  ])re)pe).se;el 
new  e;omnu;nt  30(a)-.'). iv  tei  edarify  that 
the;  elefinitiem  of  eximpensatiem  for 
jiurpeises  of  4^  l()20.30(el)  anel  (e) 
ine:luele;.s  .steie:k.  .steie:k  ojitions.  anel 
e;e]uity  inte;re;sts  that  are;  preivieleel  to 
inelivieluid  leian  eiriginateirs  anel  that,  as 
a  result,  the;  preivisiem  eif  steie:k.  .sleie:k 
optiems.  eir  eiejuity  interei.sts  tei  inelivielual 
leian  eiriginateirs  is  .sulije;e:t  tei  the; 
re;.strie:tiems  in  ^  l()2(i.30(il)  anel  (e).  The; 
]ireipose;el  e:emmu;nt  wemlel  have  further 
e:huifie;el  that  liema  fiele  returns  eir 
elivielenels  ]iaiel  em  steie:k  eir  eitluir  eiepiitv 
heilelings,  inedueling  lluise  paiel  tei  leian 
eiriginateirs  whei  eiwn  suedi  ,steie;k  eir 
eiepiity  inteirests,  are  neit  exmsielereel 
eximpensatiem  feir  ]mr]ieise;.s  eif 

l()20.30(el)  anel  (e;).  The;  ceimmemt 
wemlel  have;  e;xplaine;el  that:  (1)  Bona 
fiele  returns  eir  elivielenels  iire  those 
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returns  and  dividends  that  an;  ])aid 
pursuant  to  doeninented  ownershij)  or 
(uputy  interests  allocated  according  to 
ca|)ital  contributions  and  wliere  tlie 
payments  are  not  nuac;  snhtml'uges  for 
the  payment  of  compensation  based  on 
transaction  terms:  and  (2)  l)ona  fide 
ownershij)  or  ecjuity  inter(!sts  are 
ownershij)  or  ecjnity  interests  not 
allocated  based  on  the  terms  of  a  loan 
originator’s  transactions.  The  comment 
wonld  have  given  an  examj)le  of  a 
limited  liability  comj)any  (LlTi)  loan 
originator  organization  that  allocates  its 
members’  re.sj)ective  (Kjnity  interests 
based  on  the  member’s  tran.saction 
terms:  in  that  instance,  the  di.strihntions 
are  not  bona  fide  and.  thus,  are 
considered  comj)ensation  for  j)nrj)oses 
of  §  l()2(i.3()(d)  and  (e).  The  Bureau 
.stated  that  it  believed  the  clarification 
j)rovided  by  j)roj)o.sed  comment  3(j{a)- 
.5.iv  was  necessary  to  distinguish 
legitimate  returns  on  ownershij)  from 
returns  on  ownershij)  in  comj)anies  that 
manij)nlate  business  ownershij) 
structures  as  a  means  to  circumvent  the 
restrictions  on  comj)ensation  in 
§  l()2(i.:U)(d)  and  (e). 

The  Bnrean  invited  comment  on 
j)roj)o.sed  comnient  3()(a)-.5.iv  and  on 
whether  other  forms  of  corj)orate 
structure  or  returns  on  ownershij) 
interest  shonld  have  been  sj)ecificallv 
addressed  in  the  definition  of 
“comj)en.sation.”  'I’he  Bureau  also 
sought  comment  generally  on  other 
methods  of  j)roviding  incentives  to  loan 
originators  that  the  Bureau  should  have 
considered  sj)ecifically  addressing  in 
the  j)roj)osed  interj)retation  of  the  term 
“comj)en.sation.”  The  Bureau  received 
only  one  comment  suhstantively 
addressing  the  issues  rai.sed  in  the 
j)roj)o.sed  comment.  A  State  credit  union 
trade  as.sociation  commented  that  the 
j)roj)osed  redefinition  of  comj)ensation 
to  include  .stock,  stock  oj)tion.s,  and 
ecjnity  interests  that  are  j)rovided  to 
individual  loan  originators  would 
“exponentially”  increase  the  co.st  of 
record  retention  hecau.se,  the 
conunenter  argued,  the  records  mu.st  he 
retained  for  each  individual  loan 
originator.  'I’he  association  believed  the 
j)roj)o.sed  three-year  retention 
recjiurement  in  §  1()2(). 2.5(c)(2)  would 
not  otherwise  he  j)rohlematic  hut  for  the 
revised  definition  of  comj)ensation. 

The  Bureau  has  not  made  any  changes 
in  re.sj)on.se  to  this  conunenter.  'I’he 
Bureau  disagrees  with  the  commeuter 
that  the  j)roj)o.sed  redefinition  of 
comj)ensation  to  include  stock,  .stoc;k 
oj)tions,  and  ecjuity  interests  that  are 
j)rovided  to  individual  loan  originators 
would  increase  the  costs  of  record 
retention  at  all,  let  alone  an 
"exj)onential”  amount.  The  Bureau 


believes  that  rei;ord.s  evidencing  the 
award  of  stock  and  .stock  oj)tion.s  are  no 
more  difficult  and  exj)en.sive  to  retain 
than  records  evidencing  j)ayment  of 
cash  comj)en.sation,  j)articularlv  if  such 
awards  are  made  j)ur.snant  to  a  stock 
oj)tions  j)lan  f)r  similar  comj)anv-wide 
j)lan.  Moreover,  the  awarding  of  ecjuity 
interests  to  an  individual  loan  originator 
by  a  creditor  or  loan  originator 
organization  j)resnmahlv  wonld  he 
documented  by  an  hlX',  agreement  or 
similar  legal  document,  which  can  he 
easily  and  inexj)ensivelv  retained  (as 
can  the  records  of  any  distributions 
made  under  the  TL(i  or  like  agreement). 

Accordingly,  the  Bureau  is  adoj)ting 
the  suh.stauce  of  j)roj)osed  comment 
3()(a)— 5.iv  (hut  codified  as  comment 
3()(a)-5.vi  because  of  additional  new 
comments  being  adoj)ted)  as  j)roj)o.sed. 
with  two  changes.  First,  comment  3(i(a)- 
5.vi  references  “loan  originators”  rather 
than  “individual  loan  originators” 
whereas  the  j)roj)o.sal  language  n.seil 
such  terms  inconsistently.  Reference  to 
“loan  originators”  is  aj)j)roj)riate  to 
account  for  the  j)ossihility  that  the 
comment  could.  dej)ending  on  the 
circnnistances.  aj)j)iy  to  a  loan 
originator  organization  or  an  individual 
loan  originator.  Second,  comment  3(i(a)- 
5.vi  now  includes  an  additional 
clarification  about  what  con.stitutes 
“hoiia  fide”  ownershij)  and  e(]uity 
interests.  The  j)roj)o.sed  comment  wonld 
have  clarified  that  the  term 
“comj)ensation”  for  j)urj)o.ses  of 
l()2().3()(d)  and  (e)  does  not  include 
bona  fide  returns  or  dividends  j)aid  on 
slock  or  other  ecjuity  holdings.  The 
j)roj)osed  comment  wonld  have  clarified 
further  that  returus  or  dividends  are 
“bona  fide”  if  they  are  j)aiil  j)nr.suant  to 
documented  ownershij)  or  equity 
interests,  if  they  are  not  functionally 
ecjuivalent  to  comj)en.sation.  and  if  the 
allocation  of  bona  fide  ownershij)  and 
ecjuity  intere.sts  according  to  caj)ital 
contrihutions  is  not  a  mere  subterfuge 
for  the  j)ayment  of  comj)ensation  based 
on  tran.saction  ternis.  In  addition  to 
these  clarifications  which  the  Bureau  is 
adoj)tiug  as  j)roj)osed,  the  final 
comment  clarifies  that  ownershij)  and 
ecjuity  interests  are  not  “hona  fide”  if 
the  formation  or  maintenance  of  the 
hnsiness  organization  from  which 
returns  or  dividends  are  j)aid  is  a  mere 
subterfuge  for  the  j)avment  of 
comj)en.sation  based  on  the  terms  of 
tran.sactions.  'I'he  Bnrean  believes  this 
atlditional  language  is  necessary  to 
j)revent  evasion  of  the  rule  through  the 
use  of  corj)oration.s.  bb(]s,  or  other 
business  organizations  as  vehicles  to 
j)as.s  through  j)ayment.s  to  loan 
originators  that  otherwi.se  wonld  be 


subject  to  the  restrictions  of  §  l()2().3()(d) 
and  (e). 

3()(a)(4)  Seller  Financers:  'I'hree 
Broj)erties 

In  snj)j)ort  of  the  exclusion  for  seller 
financers  in  l()2(j.3(j(a)(l)(i)(D) 
discussed  above,  under  the  statute’s 
exclusion  inc;orj)orated  with 
clarifications,  adinstments,  and 
additional  criteria  into  the  ride  as  the 
three-j)roj)erty  exclusion  in 
§  l()2().3()(a)(4),  a  j)erson  (as  defined  in 
4?  l()2(i.2(a)(22).  to  include  an  estate  or 
trust)  that  meets  the  criteria  in 
§  l()2().3b(a)(4)  is  not  a  loan  originator 
under  4}l()2(i.3()(a)(l).""  In 
§  1()2().3()(a)(4)  the  Bureau  has  largely 
j)reserved  the  statutory  criteria  for  the 
seller  financer  exclusion  hut  with  some 
alternatives  to  reduce  comj)lexity  and 
facilitate  comj)liance.  while  halancing 
the  needs  of  consumers,  includiug  bv 
adding  three  additional  criteria. 

3’he  first  criterion  is  that  the  j)erson 
j)rovide.s  .seller  financing  for  the  sale  of 
three  or  fewer  j)roj)ertie.s  in  any  12- 
month  j)eriod  to  j)nrcha.ser.s  of  such 
j)roj)ertie.s,  each  of  which  is  owned  by 
the  jierson  and  .serves  as  .securitv  for  the 
financing.  This  criterion  tracks  the 
introductorv  language  of ’I'lbA  .section 
l()3(cc)(2)(F). 

The  second  criterion  is  that  the 
j)er.son  has  not  constructed,  or  acted  as 
a  contractor  for  the  construction  of,  a 
residence  on  the  j)roj)erty  in  the 
ordinary  course  of  busiiie.ss  of  the 
j)erson.  This  criterion  tracks  TlbA 
section  l()3(cc)(2)(F)(i). 

The  third  criterion  is  that  the  j)er.son 
j)rovide.s  seller  financing  that  meets 
three  reijuirements:  First,  the  financing 
mn.st  be  fully  amortizing.  This 
reijuirement  tracks  TIFA  section 
l()3(cc)(2)(E)(ii).  Second,  the  j)er.son 
mn.st  determine  in  good  faith  that  the 
consumer  has  a  reasonable  ability  to 
rej)ay.  The  language  of  this  requirement 
largely  tracks  TILA  .section 
l()3(cc)(2)(E)(iii).  It  dej)art.s  from  the 
statute,  however,  in  that  it  does  not 
reijuire  documentation  of  the  good  faith 


■"'I'lio  Huejiiu's  |)n)|)(is;il  would  liavu 
iin|)l(!ni(uit(Mi  till!  liuauciu' uxcliision  in  'ril..\ 

suction  l(i:<(c(:)(2)(K)  to  l>u  availal)l(!  onlv  to  "natural 
|)ursous."  usiatus.  and  trusts.  .Sou  77  FK  at  5,'>2KK. 
,a.a:t.S7.  As  discussud  Ixdow.  till!  lliru(!-|)ro|)i!rtv 
i!Xi:lusiou  in  tliu  linal  ruli!  is  axailalilu  to  "pur.sons." 
ustatus.  and  trusts,  consistuiit  with  thu  lan^ua^u  in 
Tll,.\  .suction  il):t(cc)(2)(F).  "I’urson"  is  d(!linud  in 
I  Il2l).2(a)(22)  to  inuan  "a  natural  purson  or  an 
or^ani/ation.  including  a  corporation,  partnurship. 
|)ropri(!torship.  association,  coopurativi!.  ustatu. 
trust,  or  f^ovurnniunt  unit."  .Sue  also  l.S  U..S.(;. 
llit)2((l)  and  (u).  'I'hu  Ituruau  is  not  including  thu 
words  "ustatu"  and  "trust"  in  thu  thruu-propurtv 
uxclusion.  as  thu  turin  "iiurson"  includus  ustatus 
and  trusts.  In  contrast,  thu  oni!-propurty  uxclusion 
in  thu  linal  rulu  is  availahiu  onlv  to  "natural 
))ur.sons,"  ustatus.  and  trusts. 
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determination.  Where  seller  finaneers 
I'etain  such  documentation,  they  will  he 
able  to  res|K)n(l  to  (luestions  that  could 
arise  as  to  their  compliance  with  TILA 
and  Regulation  Z.  However,  pursuant  to 
its  authority  under  TILA  section  lO.'ila). 
the  Human  is  not  adopting  a 
nHpiirement  that  the  seller  document 
the  good  faith  determination.  The 
Hnreau  heliev(^s  that  the  statute's 
exclusion  is  designed  j)rimarilv  to 
accommodate  per.sons  or  smaller-sized 
estates  or  family  trusts  with  no.  or  less 
.sophisticated,  compliance 
infra.structunis.  If  technical 
|•ecordkeeJ)ing  violations  were  sufficient 
to  jeoj)ardize  a  piirson's  status  as  a  sell(;r 
financer.  this  could  limit  the  value  of 
the  e.xclusion.  .Accordingly,  the  Hureau 
Indieves  that  alleviating  such  burdens 
for  .seller  finaneers  will  effectuate  the 
purj)o.ses  of  I'lLA  by  ensuring  that 
responsihhi.  affordable  mortgage  credit 
remains  available  to  consumers  and  will 
facilitate  compliance  by  .seller  finaneers. 

The  third  reejuirement  of  this  third 
criterion  is  that  the  financing  have  a 
fixed  rate  or  an  adjustahh;  rate  that  is 
adjustable  after  five  or  luon;  years, 
.subject  to  reasonable  annual  and 
lifetime  limitations  on  interest  rate 
increases.  This  re(iuirement  largely 
tracks  Til. A  section  l()3(cc)(2)(F)(iv). 
However,  the  Hureau  believes  that,  for 
the  financing  to  have;  reasonable  annual 
and  lifetime  limitations  on  interest  rate 
incniases.  the  foundation  upon  which 
tho.se  limitations  is  hasiul  must  it.self  he 
reasonable.  This  nupiirement  can  he  met 
if  the  index  is  widely  jjublished. 
Accordingly,  the  final  rule  akso 
provides:  (1)  If  the  financing  agreement 
has  an  adjustable  rate,  the  rate  must  he 
determined  by  the  addition  of  a  margin 
to  an  index  and  he  subject  to  reasonable 
rate  adjustment  limitations;  and  (2)  the 
index  on  which  the  adju.stahle  rate  is 
l)as(!d  must  be  a  widely  available  index 
such  as  indices  for  U.S.  Treasury 
.securities  or  LIBOR.  The  Hureau  is 
interjjreting  and  adju.sting  the  criterion 
in  TILA  section  10.3(cc)(2)(E)(iv)  using 
its  authority  under  TILA  section  l().'j(a). 
The  Hunxm  believes  its  apjjroach 
effectuates  the  purpo.ses  of  TILA  in 
ensuring  consumers  are  offered  and 
r(!ceive  consumer  credit  that  is 
imder.staudahle  and  not  unfair. 
decej)tive  or  abusive.  To  the  extent  the 
additional  provisions  could  be 
consideriHl  additional  criteria,  the 
Hnnuiu  is  also  (‘xercising  its  authority 
under  TILA  .s(;ction  103(cc)(2)(L)(v)  to 
add  additional  criteria. 

The  Hureau  is  adding  a  new  comment 
3(i(a)(4)-1  to  explain  how  a  person  can 
meet  the  criterion  on  a  good  faith 
determination  of  ability  to  rej)ay  under 
the  three-j)roj)erty  exclusion,  it  ))rovides 


that  the  i)(!rson  determines  in  good  faith 
that  the  consumer  has  a  reasonable 
ability  to  rcipay  tin;  obligation  if  the 
|)er.son  either  complies  with  general 
ahility-to-repay  .standards  in 
102().43(c)  or  complies  with 
alternative  criteria  de.scrihed  in  the 
comment. 

The  Hureau  is  ])roviding  the  option  of 
making  the  good  faith  determination  of 
ability  to  nipay  ha.siul  on  alternative! 
criteria  using  its  inter])retive  authority 
under  TILA  section  l().')(a)  and  .section 
1022  of  the  Dodd-Frank  Act.  The  Hureau 
believes  that  many  .seller  finaneers  who 
may  occasionally  finance  the  .sales  of 
])roperties  they  own  may  not  he  in  a 
position  feasibly  to  comply  with  all  of 
the  reupiirements  of  ^  1020. 43(c)  in 
meeting  the  criterion  in  TILA  section 
103(cc)(2){E)(iii).  As  di.sc:u.ssed  above, 
the  Hureau  believes  that  the  .statute's 
exclusion  is  designed  primarily  to 
accommodate  persons  or  smaller-sizcid 
e.states  or  family  trusts  with  no.  or  less 
sophisticated,  compliance 
infrastructures.  Furthermore,  |)roviding 
alternative  standards  to  nuMit  this 
criterion  will  hel|)  ensure  that 
responsible,  affordable  .sciller  financing 
remains  available  to  consumers 
con.si.stent  with  TILA  .section  120H(a)(l). 

New  comment  3()(a)(4)-l  explains 
how  a  ])erson  could  cousidiir  the 
consumer's  income  to  make  the  good 
faith  det(!rminatiou  of  ability  to  repay.  If 
the  consumer  intends  to  make  payments 
from  income,  the  ])ersou  considers 
evidence  of  the  consumer's  curniut  or 
reasonably  expectcid  income.  If  the 
consumer  intends  to  mak(!  jjayments 
with  income  from  (!m])loyment,  the 
])er.sou  considers  the  consumer's 
earnings,  which  may  he  reflected  in 
payroll  statements  or  earnings 
statements.  IRS  Form  W— 2.s  or  similar 
IRS  forms  u.sed  for  reporting  wages  or 
tax  withholding,  or  military  Leave  and 
Earnings  Statements.  If  the  consumer 
intends  to  make  ])ayment.s  from  other 
income,  the  person  considers  the 
consumer's  income  from  sources  such 
as  from  a  Federal.  State,  or  local 
government  agency  providing  benefits 
and  entitlenuiiits.  If  the  consumer 
intends  to  make  jjayments  from  income 
earned  from  assets,  tlu!  per.son  considers 
income  from  the  relevant  a.ss(!ts,  such  as 
funds  held  in  accounts  with  financial 
institutions,  ecpiity  ownershi])  interests, 
or  rental  property.  How(!ver,  the  value 
of  the  dwelling  that  s(!cures  the 
financing  does  not  constitute  evidence! 
of  the  consumer's  ability  to  repay.  In 
considering  th(!.se  and  other  ])otential 
sources  of  income  to  d{!t(!rmiue  in  good 
faith  that  the  consumer  has  a  reasonable 
ability  to  repay  the  obligation,  the 
per.son  making  that  determination  may 


rely  on  copies  of  tax  returns  the 
consumi!!'  filed  with  the  IRS  or  a  State! 
liixing  autheerily. 

New  e:e)unue!nt  3()(a)(4)-2  i)re)vide!s 
safe!  harheas  ibr  the!  eniteriem  that  a  .s(!lle!r 
iinane;e!el  aelju.stahle  rate  finane:ing  he 
sul)je!e:t  to  re!a.se)n;ihle!  annual  and 
lifetime!  limitatie)ns  e)n  interest  rate 
ine;re!a.ses.  Nenv  e;e)nnne!nt  3(i(a)(4)-2.i. 
])re)viele!.s  that  an  animal  rati!  ine;re!a.se!  of 
two  i)ere:e!utage  points  or  le!ss  is 
rexcsonable.  Nenv  e:e)mment  3()(a)(4)-2.ii. 
provieles  that  a  liletime  limitation  of  an 
ine;ri!a.se!  of  six  ])(!rce!ntage!  points  or  le!.ss. 
.sul)je!e:t  to  a  minimmn  floor  of  the 
pe!rse)n'.s  e:hoo.sing  anel  maximum  e:e!iling 
that  eloes  not  e!xe:ee!d  the  usury  limit 
ap])lic;al)le  to  the  transae:tie)n.  is 
ri!a.sonal)le!. 

3()(aK.'5)  .Seller  Finane:ers;  One  Property 

In  support  of  the  exedusion  for  seller 
finane:e!r.s  in  §  l()2B.3(i(a)(l)(i)(D) 
eliseaissiKl  above,  the  Hureau  is  furtlu!!' 
e!stahli.shing  eaiteria  for  the  e)ne!-])ropertv 
e!.xe:lu.sie)n  in  §  1  ()2().3H(a)(.'i).  The  Hurenui 
has  attempteel  to  implement  the 
statutory  eixedusion  in  a  way  that 
effe!i:tuate.s  e:ongre,s,sional  intemt.  but 
remains  e:e)ne;e!rned  that  the  e!xe:lu.sion  is 
fairly  ce)m])lex.  The  Hure!au  uueli!r.stand.s 
that  natural  pe!r.son.s,  e!.state!,s.  auel  tru.sts 
that  rare!l  v  engage  in  seller  fiuaneaug 
may  engage  in  .sue:h  tran.sae;tie)us  a  fe!w 
time!.s  eluring  their  lives  in  the  eaise  of 
natural  jiiasons  or  jiurhajis  not  more! 
than  one:!!  for  e!state!s  or  family  trusts. 

For  this  reason,  anel  given  the 
e:omple!xitie!.s  e:e)nnnente!r.s  highlighteel  of 
the  seller  finane:e!r  e!xe:lu,sie)n  in  the 
.statute,  the  Bureaui  is  e!stabli.shiug  an 
additional  exe;lu.sie)n  where!  only  one 
projierty  is  finane:eel  in  a  given  12- 
month  ])e!rie)el. 

llnilerthe  e!xe;lu.sion  ine:or]jorate!el  into 
the  final  rule  as  the  one-projien  ty 
exclusion  in  §  l()2().3()(a)(.'5),  a  natural 
]K!r.son,  an  estate,  or  a  trust  (hut  not 
other  per.sons)  that  me:ets  the  e;rite!ria  in 
that  paragrajih  is  not  a  loan  originator 
under  1()2(). 38(a)(1).  The  first  e;rite!rion 
is  that  the  natural  per.son.  instate,  or  trust 
provides  seller  finane;ing  for  the  sale  of 
only  one  ])rope!rty  in  any  12-me)uth 
perioel  to  ])ure:haser.s  of  .sue;h  pro])e!rty, 
whie:h  is  owneel  by  the  natural  person. 
Instate,  or  trust  anel  sen  ves  as  see:urity  for 
the  finane:ing.  This  e:rite!rie)n  is  similar  to 
the  introdue:tory  language  of  TILA 
se!e:tion  l()3(e:e;)(2)(E),  e!xe;ej)t  that  rather 
than  a  thre!e!-pre)])e!rty  inaximum  per  12- 
month  perioel,  the  one!-pro])erty 
e!xe:lusie)n  use!s  a  oue!-pre)])e!rty  inaximum 
])i!r  1 2-month  jierioel. 

Till!  .se!e:e)nel  eiriterion  is  that  the 
natural  pea'son.  estate,  or  trust  has  not 
constructeel,  or  ae;ted  as  a  eiontraeitor  for 
the  e-.onstruction  of.  a  resielence  on  the 
j)re)])e!rty  in  the  orelinary  eiourse  of 
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husiness  of  the  ])(;rs()n,  estate  or  trust. 
Again,  this  criterion  tracks  TILA  section 
1()3(ccK2)(F)(i). 

The  thircl  criterion  is  that  the 
financing  meet  two  r(!(iuirements:  Mist, 
the  financing  must  have  a  repayment 
.schedule  that  does  not  result  iu  negative 
amortization.  This  retjuiremeut  is 
narrower  than  the  criterion  in  TILA 
.section  l()3(cc)(2)(F)(ii),  which  re(]nires 
that  the  financing  he  fullv  amortizing, 
not  just  that  it  does  not  result  in 
negative  amortization.  'I'lie  second 
n!(|uirement  parallels  the  third 
criterion’s  third  re(|uirement  for  the 
three-property  exclusion,  de.scrihed 
above,  with  regard  to  credit  terms. 
S])ecifically.  consistent  with  TILA 
section  l()3(cc)(2)(E)(iv),  the  financing 
nuKst  have  a  fixed  rate  or  an  adju.stahle 
rate  that  is  adjustable  after  five  or  more 
years,  subject  to  rea.sonahle  annual  and 
lifetime  limitations  on  intere.st  rate 
increases.  Further,  if  the  financing 
agreement  has  an  adjustable  rate,  the 
rate  mu.st  hi;  determined  hv  the  addition 
of  a  margin  to  an  index  and  he  subject 
to  reasonable  rate  adjustment 
limitations.  In  addition,  the  indtix  on 
which  the  adjustable  rate  is  based  must 
h(!  a  widely  available  index  such  as 
indices  for  IJ.S.  Treasurv  securities  or 
LIHOR.  The  Hnreau  has  also  adopted 
comment  3()(a)(.5)-l  to  provide  the  same 
.safe  harbors  regarding  adjustable  rate 
financing  as  ap])ly  under  the  three- 
])roperty  exclusion  as  discus.sed  above 
with  respect  to  the  one-pro])(;rty 
exclusion. 

The  Bureau  believes  that  the  one- 
pro])erty  exclusion  is  a|)])roj)riate 
h(!cause  natural  persons,  estates,  or 
trusts  that  may  finance  the  sales  of 
properties  not  more  than  once  in  a  12- 
month  ))eriod  (and  ])erhaps  only  a  few 
times  in  a  lifetime)  are  not  in  a  position 
to  comply  with  all  of  the  requirements 
of  §  1028. 43(c)  or  even  the  alternative 
criteria  under  the  three-])roperty 
exclusion  di.scussed  above  in  meeting 
the  criterion  in  TILA  .section 
103(cc)(2)(E)(iii).  Accordingly,  the 
Bureau  believes  this  exclusion  will  hel]) 
ensure  that  responsible,  affordable  seller 
financing  remains  available  to 
consumers  consistent  with  'I’lLA  section 
129B(a)(l).  Natural  persons,  trusts,  and 
estates  using  this  exclusion  do  not  ne(;d 
to  comply  with  the  criteria  in  TILA 
.section  l()3(cc)(2)(E)  to  he  excluded 
from  the  definition  of  loan  originator 
under  §  102(i.3(j(a)(l)  as  seller  financers. 

In  creating  the  exclusion,  the  Bureau 
is  relying  on  its  authoritv  under  TILA 
.section  l().5(a)  to  j)re.scril)e  rules 
providing  adjustments  and  exceptions 
necessary  or  proj)er  to  facilitate 
comj)liance  with  and  effectuate  the 
purpo.ses  of  TILA.  At  the  same  time,  to 


the  extent  the  Bureau  is  imj)osing  other 
criteria  that  are  not  in  TILA  section 
l()3(cc)(2)(I’])  on  natural  persons,  trusts, 
and  estates  using  this  exclusion,  the 
Bureau  is  exercising  its  authority  under 
TILA  .section  l().5(a)  to  impose 
additional  recpurenumts  the  Bureau 
det(;rmiue.s  are  necessary  or  pro|)er  to 
effectuate  the  purpo.ses  of  TILA  or  to 
facilitate  compliance  therewith.  1’he 
Bureau  also  has  authority  to  impose 
additional  criteria  under 'LILA  .section 
1()3(cc)(2)(E)(v).  The  Bureau  believes 
that  any  risk  of  consumer  harm  under 
the  one-property  exclusion  is  not 
ai)|)reciahly  greater  than  the  risk  under 
the  three-property  exclusion. 

3(j(h)  Sco])e 

Scope  of 'rransactions  (k)ver(!d  hv 

1028. 38 

This  rulemaking  implements  new 
TILA  .sections  129B(I))(1)  and  (2)  and 
(c)(1)  and  (2)  and  120C(d)  ami  (e),  as 
added  by  .sections  1402.  1403,  and 
1414(a)  of  the  Dodd-Frank  Act.  TILA 
section  129B(I))(1)  and  (2)  and  (c)(1)  and 
(2)  requires  that  loan  originators  he 
‘■(lualified:”  that  de|)o.sitorv  institutions 
maintain  policies  and  j)rocednre.s  to 
(!n.sur(!  compliance  with  various 
rcHiuinmients:  restrictions  on  loan 
originator  com|)en.sation;  and 
restrictions  on  the  payment  of  upfront 
discount  |)oint.s  and  origination  points 
or  fees  with  respect  to  “residential 
mortgage  loans.”  TILA  .section 
129B(c)(2)  a])])lie.s  to  mortgage 
originators  engaging  in  certain  activities 
with  respect  to  “any  mortgage  loan"  hut 
for  reasons  discussiKl  above,  the  Bureau 
interprets  TILA  .section  12t)B(c)(2)  to 
only  Hpjjly  to  residential  mortgage 
loans.  TILA  section  l()3(cc)(5)  defines  a 
“residential  mortgage  loan”  as  “any 
consumer  credit  transaction  that  is 
securixl  by  a  mortgage,  deed  of  trust,  or 
other  e(|uivalent  cou.sensual  security 
intere.st  on  a  dwelling  or  on  rcxsidential 
real  property  that  includes  a  dwelling, 
other  than  a  consumer  credit  transaction 
under  an  o])en  end  credit  i)lan”  or  a 
time  share  jilan  under  11  II.S.C. 
1{)1(.53D).  'LILA  .section  129(;(d)  and  (e) 
impo.se  prohibitions  on  mandatory 
arbitration  and  .single-j)remium  credit 
insurance  for  nisidential  mortgage  loans 
or  any  extension  of  credit  under  an 
open-end  consumer  credit  plan  secured 
by  the  principal  dwelling  of  the 
consumer. 

The  Bureau  proposed  to  recodify 
{^1828.38(1)  as  1  ()28.38(j)  to 
accommodate  new  §  l()28.3(j(f).  (g).  (h). 
and  (i).  'fhe  Bureau  also  proposed  to 
amend  §  in28.38(j)  to  reflect  the  scope 
of  coverage  for  the  jjropo.sals 
imj)lementing  3’ILA  sections  129B 


(except  for  129B(c)(3))  and  129C'(d)  and 
(e),  as  added  by  sections  1402,  1403, 
and  1414(a)  of  the  Dodd-Frank  Act,  as 
di.scussed  further  below. 

The  proposal  would  have  applied,  in 
§  1028.3()(h).  the  new  ])rohihition  on 
mandatory  arbitration  clauses,  waivers 
of  Federal  claims,  and  related  issues 
mandated  hv  TILA  section  120(;(e)  and. 
in  §  1028.38(i).  the  new  prohibition  on 
financing  single-premium  credit 
iusurauce  mandated  by  TILA  section 
120(i(e)  both  to  home  etjuity  lines  of 
credit  (IIFL(X]s).  as  defined  by 

1028.40.  and  clo.sed-end  credit 
tran.sactions  secured  by  the  consumer's 
principal  dwelling,  lu  contrast,  the 
j)ro})osal  would  have  amended 
§  1028. 38(j)  to  apply  the  new  loan 
originator  (lualification  and  loan 
document  identification  requirements  in 
TILA  section  129B(h).  as  implementtul 
in  new  §  1028.38(f)  and  (g),  to  clo.sed- 
end  consumer  credit  transactions 
.secured  hv  a  dwelling  (which  is  broader 
than  the  consumer’s  priuci])al 
dwelling),  hut  not  to  HFLtXis.  This 
scope  of  coverage  would  have  been  the 
.same  as  the  scope  of  tran.sactious 
covered  by  ^  1028.38(d)  and  (e) 
(governing  loan  originator  conqien.sation 
and  the  j)rohihition  on  steering),  which 
coverage  the  projjosal  would  not  have 
amended.  The  pro])osal  also  would  have 
made  technical  revisions  to  comment 
38-1  to  ndlect  these  scope-of-coverage 
changes. 

A  mortgage  broker  association  and 
several  mortgage  brokers  and  mortgage 
hankers  submitted  similar  comments 
specifically  stating  that  the  Bureau 
should  exempt  all  prime,  traditional, 
and  government  credit  products  from 
the  compensation  regulations  while 
retaining  restrictions  for  high-cost  and 
suhprime  mortgages.  The.se  commenters 
suggested  that  the  exemption  would 
eliminate  any  incentive  for  placing  a 
prime  (jualified  consumer  in  a  high-cost 
mortgage  for  the  j)urj)os(;  of  greater 
financial  gain. 

A  State  housing  finance  authority 
submitted  a  c:ommeut  requesting  that 
the  Bureau  exemi)t  products  develo])ed 
hv  and  offered  through  housing  finance 
agcmcies.  The  conunenter  stated  that  it 
developed  credit  i)roducts  for  at-or- 
hcdow  median  income  households  aud 
j)oorlv  served  rural  communities  and 
assisted  re])airing  and  remediating  code 
violations  in  urban  centers.  I’he 
conunenter  further  stated  that  its 
products  addressed  uumet  needs  in  the 
marketplace,  including  energy 
efficiencv  and  repair  credit,  partnership 
credit  programs  with  Habitat  for 
Humanity,  rehabilitation  credit 
])rogram.s  for  manufactured  housing, 
down-payment  and  closing  cost 
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assistance  programs  lor  lirst-timo 
homebuyers.  and  employee  assistance 
programs  for  af  fordable  homes  near 
work." ' 

■file  llnrean  l)elieves  that  in  most 
ca.ses  exemj)ting  certain  credit  products 
would  he  contrary  to  the  Dodd-l<’rank 
Act  compen.sation  restrictions  that 
applv  to  all  mortgage  loans  regardless  of 
the  product  tvi)e  or  the  social  or 
economic  goals  advanced  by  the 
creditor  or  loan  originator  organization. 
.Sciction  102(i.3(i(d)  a])plies  to  all  closed- 
end  consumer  cnulit  .secnnid  by  a 
dwelling  excej)t  for  certain  time  share- 
.secnnul  transactions  and  does  not  make 
a  distinction  between  whether  a  credit 
transaction  is  ])rime  or  snhprime.  I’he 
specific  mortgage  originator 
comp(!nsation  restrictions  and 
(lualification  recpiireimints  in  TILA 
.section  12911  added  by  the  Dodd-Frank 
Act  do  not  si)ecifv  different  treatment 
on  the  basis  of  credit  transaction  type.~- 
The  Hnrean  Ixdieves  that,  regardless  of 
the  type  of  mortgage  product  being  sold 
or  its  value  to  consumers,  the  ])olicy  of 
ensuring  that  the  loan  originator  is 
(pialified  and  trained  is  still  relevant. 

The  Hnrean  likewise  helim  es  that, 
regardhiss  of  the  ])rodnct  ty])e. 
consumers  are  entitled  to  ])rotection 
from  loan  originators  with  conflicting 
inten^sts  and  thus  that  the  restrictions 
on  compensating  the  loan  originator 
t)a.s(Kl  on  transaction  terms  and  on  dual 
compensation  an;  ndevant  across-the 
hoard.  Accordinglv.  tin;  Ihirean  decliiuis 
to  create  distinctions  betwium  credit 
products  in  setting  forth  this 
rulemaking's  .scope  of  coverage. 

The  Burean  received  a  comment 
noting  di.scre])ancies  among  the 
.sn])plementarv  information,  regulation 
text,  and  commentarv  regarding 
S  l()2(i.3(i(h)  and  (i).  The  Burean  is 
finalizing  the  .scope  provisions  as 
proposed  but  adopting  pro]iosed 


' '  Till!  siimi!  (:(iniiiu‘nt(!r  n()li!(l  that  III  1)  i!\|)n!sslv 
rxcmptod  luinsini;  llnance  agmicios  Irom  tlio  SAI'h 
Ac:t  based  on  HUD's  lindin”  that  these  af^encies 
"earry  out  lioiisine  rinani:(!  programs  *  *  *  wiiluiut 
tile  purpose  oldhtaiiiiiig  profit."  Tlie  .SAKfi  .Act 
applies  only  to  iniliv  idiials  who  engage  "in  the 
Itiisiness  of  a  loan  originator."  .See  12  U.S.C. 
ir)()4(a).  The  Dodd-Frank  .Act  does  not  siinilarl\ 
nspiire  a  nexus  to  hiisiness  activity. 

'-  Moreov  er,  the  statement  ol Oongressional 
lindiiigs  in  the  Dodd-Frank  .Act  accom]ianving  the 
amendments  to  TII..A  that  are  the  siihject  ofthis 
rulemaking  supports  the  application  of  the 
rulemaking  provisions  to  the  prime  mortgagi! 
market,  (iongi'ess  explained  that  it  found  "that 
economic  stahili/rition  would  hi!  enhanced  hv  the 
protiMition.  limitation,  and  regulation  of  the  terms 
of  residential  mortgage  cii!dit  and  the  practices 
related  to  such  credit,  while  ensuring  that 
responsihle.  affordahli!  mortgagi!  credit  r(!maiiis 
available  to  consumers."  .S(!ction  141)2  of  the  Dodd- 
F'rank  .Act  (TI1..A  section  12!)H(a)(l).  This  statement 
does  not  distinguish  different  types  of  crislit 
products. 


§  l()2(i.3()(j)  ;is  s  1028.39(1))  witli  the 
heading,  "Scope”  and  providing  in 
1()2().3()(h)  iind  comment  30-1  (tiow 
rechtsigmited  comtnent  30(1))-1)  thiit 
§  1020.3()(h)  <md  (i)  iikso  apjilie.s  to 
clo.sed-end  consumer  credit  Inm.sactions 
secured  by  <t  dwelling.  The  Bureau 
believes  that  orgiinizing  the  .scopt; 
stiction  after  the  definitions  section  in 
§  102().3()(a)  <md  providing  a  heading 
will  facilitate  complitmce  by  imtking  the 
sco])e  and  coverage  of  the  rule  easier  to 
ifiscern.  I’lie  Btireau  notes  that,  to 
determine  the  .scope  of  covenige  for  any 
particular  suhsttmtive  provision  in 
^  1020.30,  the  :i])plic;il)le  sco])e  of 
coverage  provision  in  ^  102().3()(t)).  the 
scope  of  coverage  in  comment  30(h)-l. 
and  the  substantive  regulatory  provision 
itself  must  he  read  together.  The 
Bureau's  redesignation  of  comment  30- 
1  to  comment  30(1))-1  should 
additionally  facilitate  compliance  by 
making  the  .scope  and  coverage  of  the 
rule  easier  to  discern. 

To  the  extent  there  is  any  uncertainty 
in  TIl.A  seidions  12‘)B  (except  for  (c)(3)) 
and  129(’,(d)  and  (e)  regarding  which 
provisions  apply  to  different  ty|)es  of 
transactions,  the  Burean  relies  on  its 
intei'iiretive  authoritv  under  Tli.A 
section  l().5(a). 

(ionsnmer  (iredit  Transaction  Secured 
by  a  Dwelling 

Existing  1()2().3()  ap])lie.s  the 
section's  coverage  to  “a  consumer  credit 
tran.sactiou  .secured  by  a  dwelling.'' 

Tll.A  section  125)B  uses  the  term 
“residential  mortgage  loan”  for  the 
purjiose  of  determining  the  applicability 
of  the  |)rovisions  of  this  rulemaking. 
TILA  .section  1()3(cc)(5)  defines  a 
“residential  mortgage  loan”  as  “any 
consumer  credit  transaction  that  is 
secured  by  a  mortgage,  deed  of  tru.st,  or 
other  e(]uivalent  con.sensual  security 
interest  on  a  dwelling  or  on  residential 
real  ])ro])erty  that  includes  a  dwelling, 
other  than  a  consumer  credit  transaction 
under  an  open  end  credit  plan.”  The 
])roposal  would  have  continued  to  use 
“c;onsumer  credit  tran.sactiou  secured  by 
a  dwelling”  and  would  not  have 
ado])ted  “residential  mortgage  loan”  in 
§1020.30. 

Fxi.sting  §  l()20.2(a)(19)  defines 
"dwelling”  to  mean  “a  residential 
structure  that  contains  one  to  four  units, 
whether  or  not  that  structure  is  attached 
to  real  ])roperty.  'I'he  term  includes  an 
individual  condominium  unit. 
coo])erative  unit,  mobile  home,  and 
trailer,  if  it  is  u.sed  as  a  residence.”  In 
the  ])ro])o,sal,  the  Bureau  explained  that 
the  ilefinition  of  “dwelling”  in 
§  1()20.2(a)(lB)  was  consistent  with  the 
meaning  of  dwelling  in  the  definition  of 
“residential  mortgage  loan”  in  TILA 


.section  1()3(cc)(.5).  The  Bureau  pro])o.sed 
to  inter])ret  “dwelling”  also  to  include 
dwellings  in  various  stages  of 
construction.  (Consumer  credit  to 
finance  construction  is  often  secured  by 
dwellings  in  this  fashion.  The  Bureau 
])roposed  to  maintain  this  definition  of 
dwelling. 

'I'he  Bureau  did  not  receive  comment 
on  its  intention  to  continue  to  use 
consumer  credit  transaction  secured  by 
a  dwelling  or  its  inter|)retatiou  of  a 
dwelling.  The  Bureau  continues  to 
believe  tluit  changing  the  terminology  of 
“consumer  credit  transaction  secured  by 
a  dwelling”  to  “residential  mortgage 
loan”  is  unnef:e.ssarv  hecau.se  the  same 
meaning  would  he  preserved. 
Accordingly,  the  Bureau  is  adopting 
§  1020.30(1))  as  proposed. 

30(d)  I’rohibited  Payments  to  f.oan 
Originators 

.Section  1020.30(d)  contains  the  core 
re.strictions  on  loan  originator 
comj)ensation  in  this  final  rule.  .Section 
1020.30(d)(1)  generallv  prohibits 
compensation  based  on  the  terms  of  the 
transaction,  other  than  credit  amount. 
'I'his  .section  is  designed  to  address 
incentives  that  could  cause  a  loan 
originator  to  steer  consumers  into 
])articular  credit  products  or  features  to 
increase  the  loan  originator's  own 
compen.sation.  .Section  1020. 30(d)(2) 
generally  j)rohil)its  loan  originators  from 
receiving  compensation  in  connei:tion 
with  a  tran.sactiou  from  both  the 
consumer  and  other  persons  (dual 
com])ensation),  and  is  designed  to 
address  potential  consumer  confusion 
about  loan  originator  loyalty  where  a 
consumer  pays  an  upfront  fee  hut  does 
not  realize  that  the  loan  originator  may 
also  he  comjiensated  by  the  creditor. 
Each  of  these  prohibitions  is  similar  to 
one  fir.st  enacted  in  the  Board's  2010 
Loan  Originator  Final  Rule,  ('.ongress 
largely  codified  similar  prohibitions  in 
the  Dodd-Frank  Act,  with  some 
adjustments:  this  final  rule  reconciles 
certain  differences  between  the  statutory 
and  regulatory  provisions. 

30(d)(1)  Payments  Based  on  a  Term  of 
a  Tran.sactiou 

As  discussed  earlier,  section  1403  of 
the  Dodd-Frank  Act  added  new  TILA 
section  129B(c).  This  new  statutory 
|)rovision  builds  on,  hut  in  some  ca.ses 
imposes  new  or  different  reiiuirements 
than,  the  existing  Regulation  Z 
provisions  restricting  comjien.sation 
leased  on  credit  terms  e.stahlished  by  the 
2010  Loan  Originator  Final  Rule.^-* 


^■’Tlu!  Hoai'tl  issiU!il  lhal  final  nili!  alli!r  jiassaf^o 
of  till!  DiKlil-Frank  Act,  hut  ar,kii()\vl(!(l)’i!il  that  a 
.suhsi!(|iii!nl  ruloinaking  wmilil  hu  nocessai  v  to 
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(lurrently,  ^  l()2(i.8(j(d)(l)(i).  whicli  was 
added  to  Regidation  Z  l)y  the  2010  Loan 
Origiiuitor  Final  Ride,  jirovides  tliat,  in 
connection  with  a  consumer  credit 
transaction  secured  by  a  dwelling,  "no 
loan  originator  shall  receive  and  no 
per.son  shall  ])ay  to  a  loan  originator, 
directly  or  indirectly,  coinpen.sation  in 
an  ainonnt  that  is  based  on  anv  oi  the 
transaction's  terms  or  conditions.”  '  * 
Section  1020.80(d)(l  )(ii)  states  that  the 
amount  of  credit  extended  is  not 
deemed  to  he  a  transaction  term  or 
condition,  ])rovided  that  coinpen.sation 
received  by  or  paid  to  a  loan  originator, 
directly  or  indirectly,  is  based  on  a  fixed 
])ercentage  of  the  amount  of  i;redit 
extended;  the  provision  also  .states  that 
such  compensation  may  be  subject  to  a 
minimnm  or  maximnm  dollar  amount. 
With  certain  adjustments,  discussed 
below,  the  Dodd-Frank  Act  generally 
codifies  these  provisions  in  new  TILA 
section  12t)B(cKl).  Specifically,  new 
TlbA  section  12?)I3(c](l)  jirovides  that. 
“Ifjorany  residential  mortgage  loan,  no 
mortgage  originator  shall  receive  from 
any  jierson  and  no  person  shall  pay  to 
a  mortgage  originator,  directly  or 
indirectly,  conpiensation  that  varies 
based  on  the  terms  of  the  loan  (other 
than  the  amount  of  the  ])rincii)al).”  12 
D.S.C.  l()8nh(c)(l). 

In  addition,  (Congress  set  forth  "rides 
of  construction”  in  new  'I'lLA  section 
12t)n(c)(4].  This  provision  states,  among 
other  things,  that  nothing  in  section 
12‘)B(c)  of  TlbA  shall  he  construed  as 
“permitting  yield  sjiread  premium  or 
other  similar  com])en.sation  that  would, 
for  any  residential  mortgage  loan, 
permit  the  total  amount  of  direct  and 
indirect  coinpen.sation  from  all  sources 

iinplonioiit  Tll.A  soclion  12(lH((:).  Siu‘  7~->  I'R  .SH.'iO!) 
(.Supl.  24.  21)10). 

111  adopliii”  Ihis  l•(!Stl■i(:li()n.  tin;  Hoard  iiotod 
dial  ■■coiiipoiisalion  pa\  imiiils  liasod  on  a  loan's 
lonns  or  condilions  la'oalo  incontiNos  for  loan 
ori^inalors  to  provido  oonsinnors  loans  with  liialior 
intorosi  rains  or  ollior  loss  lavoralilo  lonns.  such  as 
propayniont  ponallios."  7~t  I'K  .SKriOO.  .")li.a20  (.Sojil. 
24.  2010).  Tlio  Board  citod  "snlistantial  ovidoiu:o 
dial  ooinponsation  liasod  on  loan  ralo  or  ollior  lonns 
is  ooninionplaco  lliroiifilioul  llio  niorlfia>>o  indusirv. 
as  rolloctod  in  Kodoral  a”oiu;v  sollloniont  ordors, 
iionarossional  lioarin”s.  studios,  and  pulilic 
procoodings."  hi.  Anionf>  Ilio  Hoard's  slatod 
conoorns  was  dial  '‘crodilor  pavnionls  to  hrokors 
liasod  on  Ilio  intorosi  ralo  "ivo  hrokors  an  inconlivo 
lo  provido  consnniors  loans  with  hi^lior  intorosi 
ralos.  haifio  nnnihors  (d Consnniors  aro  siinplv  not 
awaro  Ihis  inconlivo  oxisis.''  7~t  l-'K  ."ifl.'iOO.  .SH.'il  1 
(.Sopl.  24.  2010).  'I'lio  Hoard  ado|itod  this  prohihilion 
liasod  on  its  finding  dial  coinponsating  loan 
originators  liasod  on  a  loan's  lonns  or  condilions. 
othor  Ilian  tlio  anioinil  of  crodil  oxiondod.  is  an 
unfair  |iraclico  dial  causes  suhslantial  injury  lo 
consuniors.  7."i  k'K  .ftt.aOO.  ,"iH.'i20  (.Soptonihor  24. 
2010).  Tlio  Hoard  slatod  that  it  was  rolying  on 
aulliorily  undorTII./\  soction  12!)(1)(2)  (since 
rodosignatod  as  .section  12!)(]i)(2))  lo  proliiiiil  acts  or 
praclicos  in  connoclion  with  niortgago  loans  that  it 
liiids  to  ho  nnfair  or  docoplivo.  Id. 


permitted  to  a  mortgage  originator  to 
vary  ba.sed  on  the  terms  of  the  loan 
(other  than  the  amount  of  the 
lirincijial).”  12  IJ.S.C.  1  (i89b(c)(4)(A).^'’ 
This  provision  also  states  tliiit  nothing 
in  TlbA  section  129B(c)  prohibits 
incentive  payments  to  a  mortgage 
originator  bii.sed  on  the  mniiber  of 
residential  mortgage  loans  originated 
within  a  sjiecified  |)eriod  of  time,  which 
is  genenilly  consistent  with  the 
interpretation  provided  in  existing 
comment  8()(d)(l 12  IJ.S.Ci. 
l(i.8‘)l)(c)(4)(D). 

These  ])rovi.sions  of  new  TlbA  .section 
12UB(c)  tliffer  from  the  existing 
regulations  in  a  key  respect:  they 
expand  the  .scope  of  the  restrictions  on 
loan  originator  compensation  from 
Iran.sactions  in  which  any  per.son  other 
than  the  consumer  ]iays  the  loan 
originator  to  all  residential  mortgage 
loans.  Under  the  2010  boan  Originator 
Fiiiiil  Rule,  transactions  in  which  the 
consmner  pays  coinpen.sation  directly  to 
a  loan  originator  organiziition  are  not 
subject  to  the  restrictions,  so  the  tinionnt 
of  the  compensation  may  he  ha.sed  on 
the  terms  and  conditions  of  the 
Iran.saction. 

The  propo.sal  sought  lo  im])lenient 
new  TlbA  section  129B  by  amending 
4^  102(i.8(i(d)  lo  reflect  the  iacl  that  the 
Dodd-Fnmk  Act  ii])])lie.s  the  him  on 
comjien.sation  ba.sed  on  terms  to  all 
residential  mortgage  loans  and  to  further 
harmonize  the  existing  regulation’s 
language  with  the  statute’s  language. 

The  Bureau  also  took  the  opportimitv  to 
address  ii  number  of  interpretive 
(jiiestions  about  the  2010  Loan 
Originator  Final  Ride  that  have  been 
freciiiently  raised  by  industry  with  both 
the  Boarcl  and  the  Biireau. 

80(d)(l)(i) 

As  noted  above,  section  1408  of  the 
Dodd-Frank  Act  generally  codifies  the 
biiseline  rule  in  existing  ^  1020.80(d).  As 
the  Bureau  described  in  the  proposal, 
however,  the  new  statutory  jfrovisions 
differ  from  the  existing  regulatory 
provisions  in  three  jfrimary  respects. 
First,  unlike  exi.sting  (5 1020.80(d)(l)(iii), 
the  statute  does  not  contiiin  tin 
exception  to  the  general  prohibition  on 
varying  compensation  based  on  terms 
for  transactions  where  the  mortgage 
origiiicitor  receives  compensation 
directly  from  the  consumer.  Second. 

'^•Cdiigrus.s  (lid  luil  didinu  ''yiuld  .spruiid 
pruinium.''  lldwuvur,  us  discussud  ulsuwliuru  iu  this 
iidlicd.  llu!  Huruuu  is  iului'prdliii}t  this  lurni  Id  muiiii 
(:din|idnsutidii  for  Iduu  dri”inuldrs  thut  is  culcululud 
iind  puid  us  u  pruiiiiuiu  ulicivu  uvury  SI  111)  in 
prin(:i|iul. 

“'’lixisliii”  cdinmunl  :ili(d)(l)-:i  clurifius  lliul  tliu 
Idun  (iriftinuldr's  dvoiull  Idun  vdluniu  dulivurud  Id 
Iho  crudildr  is  un  (!.xuiii|ilu  df  puriiiissililo 
cdinpunsutidii  fur  pur|idsds  (if  Ilio  n!”ululi(in. 


while  existing  S  l()2(i.8(i(d)(l)  prohibits 
compensation  that  is  ha.sed  on  a 
transaction’s  "terms  or  conditions.” 

TlbA  section  125)B(c)(l)  refers  only  to 
compensation  that  varies  based  on 
“terms.”  Third,  existing 
§  l()2(i.8()(d)(l  )(i)  ])rovides  that  the  loan 
originator  may  not  receive  and  no 
|)er.son  shall  pay  comiiensation  in  an 
amount  “that  is  based  on”  any  of  the 
transaction’s  terms  or  conditions, 
whereas  TlbA  section  129B(c)(l) 

|)rohihit.s  compensation  that  “varies 
liased  on”  the  terms  of  the  loan. 

Prohihition  Against  I’ayments  Based  on 
a  Term  of  a  Transaction 

Exi.sting  §  l()2(i.8(i(d)(l )  provitles  that 
no  loan  originator  shall  receive  and  no 
jjer.son  shall  ])ay  to  a  loan  originator, 
directly  or  indirectly,  coinpen.sation  in 
an  amount  that  is  ba.sed  on  any  of  the 
tran.saction’s  terms  or  conditions. 
Similarly,  new  TlbA  .section  129B(c)(l) 
lirohihits  mortgage  originators  from 
receiving  or  being  paid,  directly  or 
indirectly,  compensation  that  varies 
ha.sed  on  the  terms  of  the  transaction. 
However,  neither  TlbA  nor  exi.sting 
Regulation  Z  defines  a  transaction’s 
terms. 

The  Botird  realized  that  the 
com])en.sation  jjrohibition  in 
^  l()2().8(i(d)(l)  could  he  circumvented 
hv  com])en.sating  a  loan  originator  ba.sed 
on  a  siihstitiite  factor  that  is  not  a 
transaction  term  or  condition  but 
effectively  mimics  a  transaction  term  or 
condition.  Existing  comment  8(i(il)(l)-2 
further  clarifies  that  compensation 
ba.sed  on  a  jiroxy  for  a  term  or  condition 
of  a  transaction  is  also  jfrohibited.  The 
comment  explains  that  coinpen.sation 
hitsed  on  the  consumer’s  credit  .score  or 
similar  rejiresentation  of  credit  risk, 
such  as  the  tionsumer’s  debt-to-income 
ratio  is  not  one  of  the  tran.saction’s 
terms  or  conditions.  However,  if 
compensation  varies  in  whole  or  in  part 
with  a  factor  that  serves  as  a  })roxy  for 
transaction  terms  or  conditions,  the 
comjien.sation  is  deemed  to  be  ha.sed  on 
a  tran.saction’s  terms  or  conditions. 

The  Boiird  and  the  Bureau  have  each 
received  nmnerons  in(|iiirie.s  on  whether 
comjiensation  ha.sed  on  various 
sjiecified  factors  would  be 
comjien.sation  li.ised  on  a  jiroxy  for  a 
term  or  comlition  of  a  tran.siiction  and 
thus  jirohiliited.  Based  on  the  volume  of 
(Jiiestions  received  about  the  exi.sting 
comjien.sation  jirohihition  and  the 
commentary  concerning  jiroxies,  the 
Bureau  recognized  in  the  jirojio.sal  that 
this  i.ssiie  had  become  a  significant 
.source  of  confusion  and  uncertainty. 

The  Bitrean  resjionded  by  jirojiosing  to 
revise  ^  l()2(i.8()(d)(l)(i).  comment 
8()(d)(1)-2.  and  related  commentary  to 
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nanove  the  term  "eomlitions”  and  to 
clarity  the  meaning  of  proxy. 

.Specifically,  the  proposal  outlined  a 
mnlti-.slage  analysis,  starting  first  with  a 
determination  of  whettun  a  loan 
originator's  compensation  is  "ha.sed  on" 
a  transaction’s  terms.  If  so.  such 
com|)ensation  wonhl  genendly  violatt; 

4}  H)2(>.3(i(d)(l  )(i).  If  not.  the  stu:ond 
iiupiiry  is  whether  compensation  is 
based  on  a  proxy  fora  transaction's 
terms.  The  proi)o.sal  would  have 
subjected  a  factor  to  a  two-part  test  to 
(lelermine  if  it  is  a  prohibited  proxy  for 
a  loan  term.  First,  whether  the  iac:tor 
substantially  i:oiTelates  with  a  term  or 
terms  of  the  transaction  is  analyzed. 
.Second,  whether  the  loan  originator  can. 
dii'ectlv  or  indirectly,  adil.  drop,  or 
change  the  factor  wlien  originating  the 
transaction.  The  Hurean  also  specific:allv 
.soliciliid  comment  on  the  issue  of 
transaction  terms  and  proxies, 
alternatives  to  the  Hnnian's  jiroposal. 
and  whether  any  action  to  nwise  the 
proxy  concej)t  and  analysis  would  b(! 
lielpinl  and  appropriate.  77  FR  at  .5.52t)3. 

As  discussed  further  below,  the 
Bureau  is  retaining  this  multi-stage 
analysis  in  the  final  rule,  with 
additional  clarifications.  examj)les.  and 
commentary  based  on  the  comments 
and  additional  analysis.  In  response  to 
the  i;ommenls  receiviul.  however,  the 
Bureau  has  rei;ognized  that  two 
additions  would  provide  ii.sefnl 
clarification  and  facilitate  complianc(c 
Accordingly,  the  Bureau  is  not  only 
finalizing  the  multi-stage  proxy 
analysis,  but  amending  the  regulation  to 
define  what  is  a  "term  of  a  tran.saction" 
in  the  first  instam:!!  and  ])roviding 
additional  comnumtary  listing  several 
compensation  methods  that  are 
expressly  permitted  under  the  statute 
and  regulation  without  necul  for 
application  of  a  proxy  analysis.  The 
Bureau  believes  that  this  additional 
clarification  will  significantly  reduce 
uncertainty  regarding  permissible  and 
imj)ermis.sible  compensation  methods, 
while  maintaining  critical  .safeguards 
against  evasion  oi  the  Dodd-Frank  Act 
mandate. 

.Specifically,  tin;  final  rule  amends 
S  102(i.3(j((l)(l  )(i)  to  j)rohibit 
compen.sation  based  on  “a  term  of  a 
transaction."  annmds  S  lfi3(j.3()((l)(l )(ii) 
to  define  that  term  to  mean  “any  right 
or  obligation  of  the  parties  to  a  credit 
transaction.”  and  makes  conforming 
amendments  to  remove  tin?  term 
“conditions"  from  ndated  regulatory 
text  and  commentary. 

The  Bureau  is  al.so  amending 
comment  3()(d)(l )-l .iii  to  provide 
further  clarification  of  this  definition. 
Under  comment  3(i(d)(l  )-1  .iii,  the 
Bureau  inter])ret.s  ‘‘cn'dit  transaction”  as 


the  operative  acts  (e.g..  the  consumer's 
purchase  of  certain  goods  or  ,servit:es 
e.s.sential  to  the  transaction)  and  written 
and  oral  agreininmls  that,  together, 
creati!  tin;  consiniKir’s  right  to  (hder 
payment  of  d(d)t  or  to  incur  chiht  and 
defer  its  payment.  For  the  pnrpos(!s  of 
§  l()2t>.3()(d)(l)(ii),  this  means;  (1)  The 
rights  and  obligations,  or  part  of  any 
rights  or  obligations.  HKmiorialized  in  a 
promis.sorv  note  or  otlmr  credit  contract, 
as  welt  as  the  security  intiaest  created 
by  a  mortgage.  (UmuI  of  trust,  or  other 
.security  instrument,  and  in  any 
document  incor])orated  by  refenmce  in 
the  note,  contract,  or  s(!cnrity 
instrument:  (2)  the  payment  of  any  loan 
originator  or  crtulitor  fees  or  charges 
im])o,sed  on  the  consumer,  including 
any  fees  or  charges  financed  through  the 
interest  rate:  and  (3)  the  payment  {)f  any 
fees  or  charges  imj)o.sed  on  the 
consumer,  including  any  fees  or  chargcis 
financed  through  the  intenist  rate,  for 
anv  product  or  service  re(]uired  to  be 
obtained  or  i)erformed  as  a  condition  of 
the  extension  of  c:r(!dil.  The  i)otential 
n!dv(M'.s(i  of  lees  and  charges  as 
de.scribed  above  that  could  be  included 
in  the  definition  of  a  term  of  a 
tran.saction  is  limited  to  anv  of  tho.sc; 
recjidnid  to  be  disclosed  in  either  or 
both  the  Uood  Faith  Fistimate  and  the 
llllD-1  (or  1U)D-1  A)  and  snbsecjnentlv 
in  any  TlbA  and  RlvSBA  integrated 
disclosures  ])romnlgat(ul  by  the  Bureau 
as  re(]uired  by  the  Dodd-Frank  Act. 

The  Bureau  believes  the  statutory  text 
of  riLA  evidcmces  a  (Congressional 
intent  to  define  "crcKlit  transaction" 
within  the  defiidtion  of  "residential 
mortgage  loan”  to  include  not  only  the 
note,  .security  in.strnment  and  anv 
document  incorporated  by  relerence 
into  the  note  or  security  instrument  but 
al.so  any  product  or  service  required  as 
a  condition  of  tin;  extension  of  credit. 
riLA  .section  12()B(c)(l)  prohibits 
comiJen.sation  “that  varies  based  on  the 
terms  of  the  [residential  mortgage) 
loan.”  TlbA  .section  1()3{cc)(.'i)  defines 
"residential  mortgage  loan”  to  mean 
"any  consimuir  credit  tran.saction  that  is 
secnnul  by  a  mortgage,  deed  of  trust,  or 
other  ecjuivalent  consensual  .sec:uritv 
interest  on  a  dwelling  or  on  residential 
real  ])ro|)(!rty  that  includes  a  dwelling” 
other  than  certain  specified  forms  of 
credit.  TlbA  section  103(1)  defines 
"credit”  as  “the  right  granted  by  a 
creditor  to  a  debtor  to  deler  payment  of 
debt  or  to  incur  debt  and  deler  its 
])ayment.”  In  other  words,  any  product 
or  service  the  creditor  r(K|nires  the 
accjuisition  or  jun  formance  of  prior  to 
granting  the  right  to  the  consumer  to 
defer  payment  of  tlebt  or  to  incur  debt 
and  defer  its  ])ayment  (i.e..  retpured  as 


a  condition  of  the  extension  of  credit)  is 
also  included  in  the  definition. 

Moreover,  expniss  Uongre.ssional 
sn|)])ort  for  inchuling  anv  i)rodnct  or 
servicii  recjuired  as  a  condition  of  the 
(ixtension  credit  in  the  definition  of  a 
term  of  a  transaction  can  be  found  in 
TlbA  section  1  ()3(cc)(2)(U)  and  (cc)(4). 
Both  provisions  contain  this  phra.se: 

"*  *  *  loan  t(!rms  (including  rat(!S. /’(.‘c.s', 
and  otlmr  costs)"  (emphasis  added).  The 
Bureau  believes  that  fees  and  costs 
charged  by  the  loan  originator  or 
creditor  for  the  credit,  or  for  a  ])roduct 
or  service  provided  by  the  loan 
originator  or  cnulitor  ndated  to  the 
extension  of  that  credit,  impose 
additional  costs  on  the  consumer  and 
thus  are  "loan  terms.”  The  Bureau  is  not 
including  other  i;ost.s  paid  by  the 
i:on.sumer  as  ])art  of  the  overall 
transaction  [i.c.,  the  Bureau  is  not 
including  costs  other  than  those 
nupdred  as  a  condition  of  the  extension 
of  credit  in  the  definition),  because  such 
costs  are  not  part  of  the  “credit 
transaction”  and  thus  are  not  a  term  of 
a  “residential  mortgage  loan.”  F'or 
exam])le.  costs  not  included  in  a  term  of 
a  tran.saction  for  the  i)ur])ose.s  of  the 
final  rule  could  include  charges  for 
owner's  title  insurance  or  fees  |)aid  by 
a  consumer  to  an  attorney  re])resenting 
the  consumer's  interests. 

Attempts  to  (ivade  the  prohibition  on 
compen.sation  based  on  a  term  of  the 
tran.saction  could  be  made  by  jjaying  the 
loan  originator  based  on  whether  a 
product  or  service  has  been  purchased 
and  not  based  on  the  amount  of  the  fee 
or  charge  for  it.  The  Bureau  believes  that 
payment  ha.sed  on  whether  the 
underlying  product  or  .service  was 
purchased  is  ecpdvalent  to  paying  based 
on  the  existence  of  a  fee  or  the  charge. 
That  is.  payment  ha.sed  on  either  the 
amount  of  the  fee  or  f:harg(!  or  the 
exi.stence  of  a  fee  or  c:harge  would  be 
l)ayment  based  on  a  term  of  the 
transaction. 

To  reduce  uncertainty  and  facilitate 
compliance,  the  Bunsau  is  limiting  the 
universe  of  potential  fees  or  charges  that 
could  be  included  in  the  defiidtion  of  a 
term  of  the  tran.saction  to  any  fees  or 
charges  reipdred  to  be  di.sclosed  in 
either  or  both  the  (food  F’aith  Estimate 
and  the  HlJD-1  (or  HlID-lA)  (and 
subseipiently  in  any  TII.A-RESBA 
integrated  disclosure  jiromulgated  bv 
the  Bureau).  Moreover,  to  facilitate 
compliance,  the  Bureau  believes  the  fees 
or  charges  that  meet  the  defiidtion  of  a 
term  of  a  transaction  shonld  he  readily 
identifiable  under  an  existing  regulatory 
regime  or  a  regime  that  loan  originators 
and  creditors  will  be  com])lying  with  in 
the  future  (i.c.,  the  upcoming  TlbA- 
RESPA  integrated  disclosure  regime).  To 
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the  extent  there  is  any  uncertainty 
regarding  the  definition  of  “loan  terms” 
or  “consumer  credit  transaction"  in 
TiLA  .section  H)3(cc)(2)((:).  (cc,)(4].  and 
(cc)(.'j).  the  Ihirean  reliiis  on  its 
interpretive  anthoritv  and  anthoritv  to 
prevent  circumvention  or  evasion  and 
facilitate;  com])lianc(;  under  TILA 
section  l().'i(a]. 

Thus,  any  |)rovision  or  part  of  a 
provision  included  in  tin;  note  or  the 
.security  in.strnment  or  anv  document 
incor])orat(;d  hv  r(;ference  that  cr(;ates 
anv  right  or  ohligation  of  the  consumer 
e)r  the  creditor  effectively  is  a  term  of 
the  tran.saction.  For  example;,  the; 
exensniner's  pre)mi.se;  te;  pay  inte;re;.st  at  a 
ye;arly  rate;  e)f  X  pe;re;e;nt  is  a  term  e)f  the; 
transae:tie)n.  'flu;  rate;  it.self  is  .else)  a  tei'in 
e)f  the;  ti'ansae:tie)n.  The;  e;xistene:e;  of  a 
prepayment  penalty  eer  the;  speenfie; 
preevisieni  e)r  pai  t  e)f  the;  pie)visie)n 
ele;se:rihing  the  ])re;payme;nt  penalty  in 
the;  ne)te;  aelelitieenally  is  a  te;rm  of  the; 
transae;tie)n. 

Any  pre)visie)n  .se;t  feerth  in  rielers  te) 
the;  ne)te;  e)r  se;e:nrity  instrument  sue:!)  as 
e:e)ve;nant.s  ea'eating  rights  eer  ohlig.etieens 
in  an  .eeljnstiihle  late  rieler.  plimne;el  unit 
ele;ve;le)pment,  se;e:e)nel  heeme. 
m:mufae:tnre;el  henne.  e)r  e;e)nele)minium 
rieler  iue;  alse)  inedneleel.  f'e)r  e;x<nn])le;.  ii 
pre)visie)n  in  ii  e:e)nele)minium  riele;r 
ie;einiring  the;  e;e)nsnme;r  te)  pe;rfe)iin  .ill  e)f 
the;  e;e)nsnme;r's  eehligatieens  nneler  the; 
e;e)nelomininm  ])re)je;e:t’.s  e:e)nstitue;nt 
eleeeaiments  is  <i  term  e)f  a  ti';m.sae;tie)n. 

The;  name;  e)f  the;  planneel  unit 
eleveleepment  is  alse)  a  te;rm  e)f  the; 
tiansiiedie)!)  if  it  is  pai’t  e)f  the;  eaeeliteer’s 
right  elesea'iheel  in  the;  planneel  unit 
eie;ve;le)pment  laele;!'  to  se;ean’e 
|)e;rfe)rmane:e;  e)f  the  eaensumer's  i)re)mi.se; 
te)  pay. 

Any  loan  origin.ite)!’  e)r  ea'eelitor  fee  e)r 
eliarge;  im])e).se;el  e)n  the  e:e)nsumer  for  the 
eaeelit  e)r  fe)r  a  pre)elue:t  e)r  serviex; 
piovieleel  hy  the  loan  e)riginate)r  e)r 
e:re;elite)r  that  is  relateel  te)  the  e;xte;nsie)n 
e)f  that  ea'eelit,  inedueling  any  fe;e;  e)r 
ediarge  finane;e;el  thi'ough  the  intereest 
late,  is  a  teiin  e)f  a  transae:tie)n.  'rhns. 
pe)ints.  elise:e)nnt  ])e)ints.  ete)e:ume;nt  fees. 
e)riginatie)n  fe;e;s.  anel  me)rtgage;  hre)ke;r 
fe;e;s  imi)e)se;el  e)n  e;e)nsume;rs  are;  teiins  e)f 
a  tiims<ie:tie)n.  Alse).  if  a  eaeelitor 
])e;rfe)rms  the;  a])])rai,sal  or  ii  .se;e;e)nel 
api)i'aisal.  anel  chaiges  an  <i])pi'iiisal  fe;e;. 
the;  appiaisal  fee;  is  a  te;rm  e)f  the; 
ti'<m.s;ie:tie)n  re;gai'elle;.s.s  e)f  \vhe;the;r  it  is 
i'e;eiuire;el  as  a  e:e)nelitie)n  e)f  the  e;xte;nsie)n 
e)f  ea'eelit  if  the  appi'aisal  is  I'elateel  te)  the; 
eae;elit  tiansactie)!)  (/.e;.,  the;  a])pi'<iisal  is 
fe)r  the;  ehvelling  that  seeeanes  the;  ea'e;elit). 
Fees  anel  eliarges  leer  ge)e)els  eehtaineei  e)r 
.se;rviea;s  ])e;rfe)rme;el  hy  the;  le)an 
e)riginate)r  e)r  e:re;elite)r  in  a  “ne)  ce)st"  loan 
vvhe;re  the  fe;e;s  anel  ediarges  iire  finane:e;el 
through  the  intei  est  rate  insteael  of  paid 


elii'e;e:tly  hy  the;  e:e)nsiime;r  at  e;le)sing  are; 
alse)  terms  e)f  the;  ti'<m.sae:tie)n. 

Me)i'e;e)ve;r,  emy  fe;e;s  e)r  e:h<nge;s  feer  any 
])i'e)elne;t  e)r  sei  viea;  i'e;einii  e;el  te)  he; 
e)l)taine;el  e)r  pe;i'fe)iane;el  as  a  e;e)nelitie)n  e)f 
the;  extensie)!)  e)f  eae;elit  are;  al.se)  terms  e)f 
<1  ti'<msae:tie)n.  f’e)r  e;x<imple;.  eae;elite)is 
e)fte)n  ie;einiie)  e:e)nsnme;i's  te)  pm’e:h;i.se; 
haziii'el  insnianea;  e)r  a  ea'e;elite)r’s  title; 
insni':ine;e;  ])e)lie:y.  'I’lie;  ameennt  ediaigeei 
fe)r  tlie;  insuranea;  eer  the;  ])me;h<ise;  e)f  the; 
unelerlying  in.sni'ane:e;  pe)lie:y  itself  is  a 
term  e)f  the;  ti'fms!ie:tie)n  if  the;  pe)lie;y  is 
ie;ejiiii'e;el  as  a  e;e)nelitie)n  e)f  the;  extensieen 
e)f  eaeelit. 

(ieemment  3()(el)(l)-2  expl.iins  that, 
among  other  things,  the;  intereest  late, 
annual  pe;re;e;nt:ige;  late,  e;e)llate;i'al  type 
(e.’.g..  e;onelominium,  eaeeepei'ative. 
ele;tache;el  lieeine.  e)r  mamifae;tnre;el 
heensing),  anel  the  existenea;  e)f  a 
l)re;payment  penalty  are;  te;rms  of  a 
tian.sactie)!!  fe)r  pur])e)se;s  e)f 
§  H)2().2()(el)(l).  As  eli.seai.sseel  he;le)\v. 
this  eaemment  alse)  pia)viele;.s 
inte;rpre;tatie)ns  ahe)nt  i)e;rmi.ssihle; 
ea)mpe;n.satie)n  fae:te)rs  that  .ere;  neither 
terms  e)f  a  ti'an.sae:tie)n  ne)r  pia)xie;.s  for 
sue:h  teians  nneler  §  l()2().3()(el){l ). 

The;  Buia;au  ie;e:e)gnize;s  thiit.  nneler 
§  l()2().3(i(el)(  l).  a  te;rm  e)f  a  ti':msae:tie)n 
eaenlel  iilse)  ineduele;.  lor  ex.nnple;.  eaa;elite)r 
i'e;eiuii'e;me;nts  th.it  ei  ea)nsnme;r  pay  a 
ia;ea)ialing  fe;e;  leer  the;  eaennty  re;ea)ialing 
ea;i't<iin  ea'eelit  ti'ansaeitieen  eleeeannents. 
maintain  <in  e;sea'e)\v  aeaaennt.  eer  pay  any 
ui)li'e)nt  fe;e;  or  edi.nge  as  a  eaenelitiem  e)f 
the;  e;xte;nsie)n  of  ea'e;elit.  Thus,  the; 
i'e;eiuii'e;me;nt  leer  a  eaensumer  te)  pay 
i'e;ea)reling  fe;e;s  e)r  taxe;s  te)  the  ea)nnty  fe)r 
the;  i'e;ea)reling  sei  viea;  as  a  eainelition  e)f 
the;  extensiem  e)f  e:re;elit  weuilel  he; 
eionsielereel  a  term  e)f  a  tran.saediem.  But. 
as  with  many  either  terms  eif  the; 
tran.sactiem,  the;  re;e]nire;ment  tei  pay 
re;e;oreling  taxes  nneler  this  .seamario 
woulel  ne)t  likely  jiresent  a  risk  of 
vieilating  the  preihihition  against 
eaimpensatiem  hei.seel  ein  a  tea  m  of  a 
transaediem  hexaiuse  a  person  tyjiically 
woulel  neit  eaimpensate  a  leian  eiriginateir 
ha.seel  on  whe;the;r  the;  eamsnmer  jiaiel 
re;e'a)reling  taxes  to  the  eaiimty. 

As  noteel  eihove,  ea)m])e;nsatie)n  jiaiel  to 
a  leian  eiriginateir  eirganizatiem  elire;e:tlv 
by  a  eamsume;!'  (i.o.,  meirtgage  hreiker  fees 
impei.seel  em  the;  eamsnmer)  is  a  term  eif 
ii  transaediem  nnele;r  §  l()2().3()(elKlKii). 
As  a  re;sult,  the  Bure;iui  is  eameairneel  that 
1  ()2().3(){el)(l )  eamlel  he;  re;ael  te)  |)re)hihit 
a  leian  eiriginateir  eirganizatiem  fremi 
re;ea;iving  eamiiiensatiem  elire;edly  fremi  a 
eamsnmer  in  all  e:a.se;s  l)e;e:anse;  th.it 
eamijiensatiem  wemlel  nee'.e.ssarily  he 
ha.seel  em  it.self.  anel  thus,  b.iseel  em  a 
tran.saediem  term.  The  Bureau  helieveis 
that  Ciemgress  eliel  neit  intenel  that  the 
preihihition  in  TILA  seiediem  129B(e:)(l) 
em  eamipen.satiem  being  jiaiel  baseel  em 


the;  terms  of  the;  leian  tei  prevent  loan 
eiriginateir  eirganizeitiems  fremi  reeaiiving 
eamipensatiem  elireedly  fremi  a  cemsiimer 
in  all  eai.ses.  In  hied,  TILA  .seiediem 
129B(e:)(2)  spe;e:ifie:allv  eamtemplateis 
transaediems  where;  leian  eiriginateirs 
wemlel  re;ea;ive;  eamipensatiem  elireedly 
fremi  the  eamsnnier.^^  Thus,  the;  final 
ride;  iimeinels  eammient  3()(el)(1)-2  tei 
edarify  th.it  eamipensatiem  jiaiel  tei  a  leian 
eiriginateir  eirgiinizatiem  elire;edly  hy  a 
eamsnmer  in  a  tnmsaediem  is  not 
preihihiteel  by  ^  l()2(i.3()(el)(l)  simply 
lieeainse  that  eamipensatiem  itself  is  a 
term  eif  the;  tr.ni.saediem.  Nemetheless. 
that  eamijien.satiem  may  neit  be;  baseel  em 
any  either  teirni  eif  the;  transaediem  eir  a 
proxy  feir  any  either  term  of  the; 
transaediem.  In  aelelitiem,  in  a  transaediem 
whe;re;  a  leian  eiriginateir  eirganizatiem  is 
paiel  eminpensation  elireedly  hy  a 
eamsnmer.  eamijiensatiem  jiaiel  hy  the; 
loan  eiriginateir  eirganizatiem  to 
ineliviehial  leian  eiriginateirs  is  neit 
jireihibiteel  by  102(i.3(i(el)(l)  simjily 
lieeauise;  it  is  baseel  em  the;  ainoimt  eif 
eamijiensatiem  jiaiel  elire;edly  by  the; 
eamsnmer  tei  the  leian  eiriginateir 
eirganizatiem  lint  the;  ea)nij)e;n.satie)n  tei 
the;  ineliviehial  loan  eiriginateir  ni.iy  neit 
be;  hase;el  em  any  eithe;r  te;rni  eif  the; 
transaediem  eir  jireixv  feir  any  e)the;r  term 
eif  the;  transaediem. 

Breihibitiem  Agiiin.st  Bavment  Base;el  em  a 
Faedeir  That  Is  a  Breixy  ieir  <i  'rerni  of  a 
Tr.msaediem 

hi  the;  2010  Leiein  Originateir  Final 
Rule,  the;  Beiarei  aeleijiteel  eammient 
3()(elKl)-2.  wliiedi  exjilains  heiw  the 
jireihihitiem  on  eamijieiisatiem  haseiel  em  a 
transaediem’s  terms  is  alsei  vieilateel  when 
eamijiensatiem  is  baseel  em  a  faedeir  that 
is  a  jireixy  feir  a  term  eif  a  transaediem.  As 
an  examjile.  the  eaminient  notes  that  a 
eionsumer's  ea'eelit  seaire  eir  similar 
rejireseaitatiein  eif  cre;elit  risk,  suedi  as  the; 
eamsnmer's  ele;lit-te)-ineamie  ratio,  is  not 
one  eif  the  transaedion's  terms  eir 


'^.Spiicilically.  Tll.A  suction  12‘)B(c)(a)(A)  sl.ilos 
lliat,  lor  any  inortf^am;  loan,  a  inorlgaf>(!  originator 
.■cncrallv  inav  not  roccivo  Iroin  anv  person  other 
Ilian  tlie  consumer  anv  ori!>inalion  hni  or  cliar}>e 
except  Ilona  tide  lliird-parlv  cliai'^es  not  retained  hv 
tlie  creditor.  morti>aee  orieinator.  or  an  alliliale  ol 
eillier.  I.ikewise.  no  person,  other  Ilian  the 
consumer,  who  knows  or  has  reason  to  know  that 
a  consumer  has  directiv  compensated  or  will 
directiv  compensate  a  mort”a}>e  orieinalor.  mav  pav 
a  morleaj;e  orieimilor  an\  orieinalion  fee  or  chare.; 
exc(;pl  hona  fide  Ihird-parlv  char"i;s  as  d(;scrih<;d 
ahov.;.  Nolwilhstandine  this  e(ai.;ral  prohihition  on 
pavm.;nts  of  anv  orieinalion  f.;.;  or  chai'e.;  to  a 
morki’ae.;  originator  hv  a  pi;rson  oth.;r  than  thi; 
consiimi;r.  howev(;r.  Tll./X  si;clion  1 2!ll{(c)(2)(l!) 
providi;s  that  a  morlea>>(;  originator  ma\  r(;c(;ive 
from  a  p(;rson  olh.;r  than  tin;  consunu;r  an 
orieinalion  f.;.;  or  chare.;,  jnid  a  p.;rs.)n  .)lh.;r  than 
the  c.insnmer  mav  pav  a  m.iii^ae.;  .irieinat.ir  an 
orieinati.in  f.;e  .ir  chaiy;.;.  if.  am. me  oih.;r  things,  the 
m.irtgae.;  .irieinat.ir  does  not  re.'.eive  anv 
i:.impensati.in  dir.;clly  from  the  .xinsumer. 
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conditions.  The  comment  goes  on  to 
clarify,  however,  that  if  a  loan 
originator’s  compensation  varies  in 
whole  or  in  part  with  a  factor  that  servc's 
as  a  proxy  for  loan  terms  or  conditions, 
then  tlu!  originator’s  compen.sation  is 
based  on  a  transaction’s  terms  or 
conditions.  The  comment  also  ])rovides 
an  example  of  j)avments  ha.s(ul  on  credit 
score  that  wouhl  violate  existing 

l()2(i.8(i(d)(1 ).  As  pniviously 
discussed,  the  Hoard  realized  the 
com])ensation  prohibition  in 
§  l()2(i.8(j(d)(l)  conld  he  circnmvimted 
hv  comj)ensating  a  loan  originator  hastul 
on  a  substitute  factor  that  is  not  a 
transaction  term  or  condition  hnt 
eflectively  mimics  a  transaction  term  or 
condition. 

Since  the  Board’s  2010  Loan 
Originator  Final  Ride  was  promulgated, 
the  Board  and  the  Bureau  have  received 
numerous  impiiries  on  the  commentary 
regarding  proxies  and  whether 
particular  loan  originator  compimsation 
practices  would  he  prohibited  because 
thev  .set  compensation  based  on  factors 
that  are  jiroxies  for  transaction  terms. 
Small  entitv  rei)resentatives  jiroviding 
input  during  the  .Small  Bnsine.ss  Review 
Panel  process  also  urged  the  Bureau  to 
u.s(!  this  ruhmiaking  to  clarify  this  issue. 
While  some  industry  stakeholders 
sought  guidance  or  approval  of 
particular  compimsation  jiracticiis.  the 
Bur(!au  also  learniul  through  its  outreach 
that  a  number  of  creditors  felt  that  the 
existing  proxv  commentarv  was 
appropriate  and  .should  not  in  anv  event 
1)1!  inadi!  more  |)ermissive.  .Some  ofthe.se 
institutions  explained  that  they  had 
always  paid  their  loan  originators  the 
same  commission — /.e..  percentage  of 
the  amount  of  credit  extended — 
regardless  of  tyj)e  or  terms  of  the 
transactions  originated.  In  their  o])inion. 
changes  in  the  Bureau’s  approach  to 
proxies  would  allow  unscrupulous  loan 
originators  to  employ  compen.sation 
|)ractices  that  would  violate  the 
principles  of  the  prohibition  against 
comp(!nsation  based  on  a  transaction’s 
terms. 

Basiid  on  this  feedback  and  its  own 
analysis,  the  Bnr(!au  j)roposed  riivisions 
to  §  i()2t).8()(d)(1  )(i)  and  comment 
8()(d)(l)-2.i  to  clarify  how  to  determine 
whether  a  factor  is  a  proxv  for  a 
transaction’s  term  to  facilitate 
compliance  and  prevent  circumvention. 
'I'he  ])roposar.s  amendments  to 
§  l()2().8()(d)(1  )(i)  would  have  clarified 
in  regulatory  text  that  compensation 
hasiid  on  a  proxy  for  a  transaction’s 
terms  would  he  prohibitiul.  In  addition, 
the  pro])osed  clarification  in 
§  102(j.8()(d)(l  )(i)  and  comment 
.8()(d)(l)-2.i  would  have  j)rovided  that  a 
factor  (that  is  not  itself  a  term  of  a 


tran.saction  originated  by  the  loan 
originator)  is  a  ])roxy  for  the 
tran.saction’s  terms  if  two  conditions 
were  .satisfied:  (1)  The  factor 
substantially  correlates  with  a  tiirm  or 
terms  of  the  tran.saction:  and  (2)  the  loan 
originator  can.  directly  or  indirectly, 
add,  droi),  or  changi!  the  factor  when 
originating  the  tran.saction.'" 

As  propo.sed,  both  ])rongs  of  the  proxy 
analvsis  would  have  to  he  met  for  a 
factor  to  he  a  proxy.  If  the  factor 
substantiallv  correlates  with  a  term  of  a 
transaction  originated  bv  the  loan 
originator,  then  the  factor  would  he  a 
proxy  only  if  the  loan  originator  could, 
directlv  or  indirect Iv.  add.  droj).  or 
change  the  factor  when  originating  the 
transaction.  In  the  supplementary 
information  to  the  i)roposal.  the  Bureau 
noted  that  where  a  loan  originator  had 
no  or  minimal  ability  directly  or 
indirectly  to  add,  dro]),  or  change  a 
factor,  that  factor  would  not  be  a  proxy 
for  the  transaction’s  terms  hecan.se  the 
loan  originator  would  not  he  able  to 
steer  consumers  based  on  that  factor. 

The  Buriiau  also  ])roposed  to  delete 
the  example  of  credit  score  as  a  ])roxy 
for  a  transaction's  terms  or  conditions  in 
existing  comment  8()(d)(l)-2.  The 
|)roposal  exi)lained  that  this  (!xami)l(! 
created  uncertainty  for  creditors  and 
loan  originators  and  did  not  adeipiately 
refl(!ct  the  Bureau’s  ])ropo.sed  treatment 
of  |)roxii!.s.  Under  the  ])ro|)o.sal,  a  credit 
score  mav  or  may  not  be  a  proxy  for  a 
term  of  a  tran.saction  de])ending  on  the 
facts  and  circumstances.  .Similarly,  tin; 
proposal  would  have  removed  the 
exam])le  stating  that  loan-to-value  ratio 
would  not  be  a  term  of  a  tran.saction  to 
conform  to  other  aspects  of  the 
proposal. 

Instead.  proi)osed  comment  8()(d)(  l)- 
2.i.  provided  three  new  exam])les  to 
illustrate  use  of  the  proi)osed  proxy 
standard  and  to  facilitate  com])liance 
with  the  rule. 

The  Bureau  ])roposed  to  add  comment 
8()(d)(l)-2.i.A  to  provide  an  exam])le  of 
the  application  of  the  j)roi)osed  proxy 

'“As  (iis(:uss(!(l  in  llu;  inopos.il.  Ilui  Hiiinau 
s|i(s:iri(:iillv  sou^lil  iiipiil  (lining  llin  .Small  Husinii.ss 
K(!vi(!\v  I’aiml  pntcnss  on  clarilviii”  llio  nil(!'s 
application  to  proxies.  ’I'lii!  proxv  proposal  iin(l(!r 
considiM'ation  proscniod  to  tin;  small  onlilv 
r(!pr(!siailati\'(!s  during  IIk!  .Small  linsiiKiss  Ken  iow 
l’aiU!l  proc(!ss  slaltal  that  "a  laclor  is  a  jiroxy  it:  (I) 

It  siihslantiallv  corn!latos  with  a  t(!rm  ol  a 
transaction:  and  (2)  tin!  MI.O  has  discretion  to  use 
th(!  lactor  to  presimt  credit  to  th(!  consumer  with 
more  costiv  or  l(!.ss  advantageous  t(!rm(s)  than 
tf!rm(s)  ol  other  crixlit  availahle  through  tin;  MI.O 
lor  which  the  consumer  liki!lv  (|iialiliits."  Upon 
liirther  consideration,  the  liiiusm  l)eli(!ved  tlu; 
proxv  pro|)osal  contained  in  th(!  proposial  rnlt! 
would  Im!  (sisier  to  apply  uniformly  and  would 
hi!tter  addresses  (uis(!s  when;  tlu;  loan  originator 
does  not  "use"  tlu;  factor  than  the  specific  proposal 
presented  to  the  .Small  Business  Review  Panel. 


definition  to  addrii.ss  whether 
cotnpen.sation  based  on  a  loan 
originator’s  etn])loym(!nt  tenure  would 
be  considered  a  proxy  for  a  tran.saction 
term  itnder  the  proposed  definition.  The 
proposal  ex])lained  that  this  lactor 
would  likely  not  tneet  the  first  prong  of 
the  |)roi)osed  proxy  definition  becattse 
em])loyment  tenure  would  likely  have 
little  correlation  with  a  transaction’s 
term  and  thus  not  he  “substantially 
correlated”  to  a  term  of  a  tran.saction. 

The  Bureau  i)ropo.sed  to  add  comment 
8()(d)(  l)-2.i.B  to  ])rovide  an  example  of 
the  application  of  the  ])ropo.sed  ])roxy 
definition  to  address  whether 
com])en.sation  to  a  loan  originator  based 
on  whether  an  extension  of  credit  would 
he  held  in  portfolio  or  sold  into  the 
secondary  market  wouhl  be  considered 
a  factor  that  is  a  proxy  for  a  tran.saction 
term  under  the  proposed  definition.  The 
exami)le  assumed  an  extension  of  credit 
would  be  held  in  portfolio  or  sold  into 
the  secondarv  market  depending  in 
large  part  on  whether  it  had  a  five-year 
balloon  feature  or  a  8()-vear  term.  Thus, 
the  factor  would  meet  the  first  prong  of 
the  proxy  definition  because  whether  an 
extension  of  credit  would  be  held  in 
portfolio  or  would  be  sold  into  the 
secondary  market  would  substantially 
correlate  with  one  or  more  tran.saction 
terms  (i.a..  interest  rate.  term).  The  loan 
originator  in  the  lixample  mav  he  able  to 
change  the  factor  indir(!ctlv  bv  steiiiing 
the  consumer  to  choose  the  five-year 
balloon  or  the  8()-year  term.  Thus, 
whether  an  extension  of  credit  is  held 
in  iiortfolio  or  sold  into  the  secondary 
market  would  be  a  proxy  for  a 
transaction’s  terms  under  these 
particular  facts  and  circumstances. 

The  Bureau  ])roposed  to  add  comment 
8()(d)(l)-2.i.C  to  jirovide  an  example  of 
the  ap|)lication  of  the  proposed  ])roxy 
definition  to  whether  compen.sation  to  a 
loan  originator  based  on  the  geograjihic 
location  of  the  pro])erty  .securing  a 
refinancing  would  he  considered  a 
])roxy  for  a  tran.saction  term.  In  the 
i!xample,  the  loan  originator  vvoidd  he 
paid  a  higher  commission  for 
refinancings  securiid  by  ])ropertv  in 
State  A  than  in  State  B.  The  first  ])rong 
of  the  ])roxy  definition  would  he 
.satisfied  because,  under  the  facts 
assumed  in  the  example,  refinancings 
.secured  by  j)roperty  in  State  A  would 
have  lower  interest  rates  than  criidit 
transactions  secured  by  property  in 
State  B:  thus,  the  property’s  location 
would  substantiallv  correlate  with  a 
term  of  a  tran.saction  (/.e.,  the  interest 
rate).  However,  the  second  ])rong  of  the 
])roxy  definition  would  not  he  satisfied 
because  the  loan  originator  would  not 
hi!  able  to  change  the  presence  or 
absence  of  the  factor  (/.e.,  whether  the 
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refinancing  is  secured  l)y  propcn  ty  in 
Slate  A  or  State  8).  Thus,  geographic 
location,  under  the;  ])articular  facts 
assumed  in  the  (ixainjile.  wonld  have 
not  l)een  considered  a  ])roxv  for  a 
transaction’s  term. 

Tlie  Bureau  l)elieved  that  the 
pro|)o.sed  clianges  would  sim])lifv  and 
reduce  uncertainty  regarding  the  ])roxy 
analysis  and,  mon;  gemaallv.  wonld 
align  the  treatment  of  proxies  with  the 
princi])les  underlying  the  ])rohihition  on 
compensation  based  on  a  transaction’s 
terms.  The  Bnreau  solicited  comment  on 
the  pro])osal,  alternatives  the  Bureau 
should  consider,  and  whether  any 
action  to  revise  the  proxy  concept  and 
analysis  would  he  helpful  and 
aj)propriate.  The  Bureau  also  invited 
s])ecific  comment  on  two  as]jects  of  the 
first  prong  of  the  proxy  definition:  (1) 
Whether  “substantially"  was  sidficient 
to  explain  the  degree  of  correlation 
nece.ssarv  under  the  ])roxy  definition 
and,  if  not,  what  other  term  should  be 
considenul;  and  (2)  how  "correlation’’  to 
a  term  should  he  determined. 

Many  industry  c;ommenters  op])osed 
the  Bureau’s  pro])osed  amendments  to 
the  proxy  analysis  and  recpiesled  that 
the  (!xisting  analvsis  h(!  nanovcnl.  Other 
commenters  supported  the  Bureau’s 
efforts  to  clarifv  the  proxv  analvsis  hut 
criticized  the  ])roposed  standard  or 
re(|U(!sted  additional  guidanc(!. 

A  large  bank,  a  few  lender  trade 
groups,  and  a  number  of  credit  unions 
and  credit  union  leagues  comment(!d 
that  the  i)rohit)ition  against 
compensation  based  on  transaction 
terms  in  the  Dodd-Frank  At:t  was 
sufficient  to  j)rotect  consumers  without 
the  |)roxy  concept.  Many  of  these 
t:onnnenters  also  statful  that  the  Dodd- 
Frank  Act  prohibition  on  compensation 
based  on  transaction  terms  was  very 
clear  and  did  not  include  the  concept  of 
a  ]jroxy  analysis.  These  commenters 
further  stated  that  inclusion  of  the  proxy 
definition  in  the  rule  would  im])o.se  a 
compliance  burden  that  was  not 
mandated  by  .statute.  Some  ofthe.se 
commenters  also  indicated  that  the 
Bureau’s  ajjjjroach  to  ])roxies  created 
ambiguities  that  would  make 
com])liance  difficult,  which  was 
])articularly  problematic  given  tlu; 
significant  liability  that  TlbA  would 
imj)ose  for  non-com])liance. 

Another  industry  trade  grou])  stated 
that,  instead  of  addre.ssing  ])roxies,  the 
Dodd-lnank  Act  exjjressly  addressed 
steering  and  related  conduct,  rherefore, 
it  urged  the  Bureau  to  abandon  the 
proxy  conce|)t  and  focus  instead  on 
im])lementing  clear  guidance  for  the 
anti-.steering  ])rovisions  in  the  Dodd- 
Frank  Act.  One  credit  union  also  stated 
that  the  final  rule  should  clarify  that 


incemtive  arrangements  adopted 
])ursuant  to  N(T)A  regulations  would  he 
permissible  under  Regulation  Z. 

One  large  national  l)ank  and  an 
industry  trade  group  criticized  the 
])roxy  conce))t  in  the  existing  rule  for 
presuming  the  (ixistence  of  a  ])roxy 
whenever  a  difference  in  tran.saction 
terms  was  correlated  with  a  difference 
in  c:om|)ensalion  and  the  diflenmce  in 
compensation  could  not  otherwise  he 
justified  on  a  ])ermissit)le  basis.  One 
credit  union  league  commenter  stated 
that  the  Bureau’s  pro])o.sed  changes 
would  not  reduce  uncertainty  and  help 
simplify  application  of  the  jjrohihition 
of  com])ensation  based  on  transaction 
terms  and  urged  the  Bureau  to  refrain 
from  amending  the  existing  regulation 
and  commentary.  .Several  commenters 
stated  that  in.stead  of,  or  in  addition  to. 
providing  further  clarific:ation  and  a 
definition  of  proxies,  the  final  rule 
should  simply:  (1)  B(;rmit  differences  in 
com])en.sation  based  on  co.st  differences 
among  products:  (2)  allow  diffenmees  in 
com])en.sation  to  incentivize  the  offering 
of  socially  beneficial  c;r(!dit  produc;ts 
such  as  state  agency  or  Community 
Reinvestment  Act  loans:  and  (3)  cc)ntain 
an  inclusive  list  of  proxies  and 
(!Xce])tions. 

SevcM'al  large  industry  gronj)s,  several 
large  creditors,  .several  .State  industrv 
associations,  and  a  credit  union  league 
made  commeuts  that  W(!re  generally 
sui)portive  of  the  Bureau’s  efforts  to 
clarify  the  existing  approach  to  ])roxies, 
but  retpiested  that  the  Bureau  offer  a 
more  ])recise  d(!finition  of  the  term 
’’])roxy.’’  .Some  of  these  commenters 
stated  that  “substantially  correlates  with 
a  term  or  terms  of  a  transaction”  was  too 
specidative  and  subjective  or  reepnred 
more  explanation.  One  large  bank 
commenter  stated  that  the  proposed 
two-pronged  ])roxy  definition  would 
increa.se  rather  than  reduce  confusion. 
Despite  the  o])position  to  the  propo.sed 
proxy  definition  voiced  by  the  many 
comnumters,  there  were  no  comments 
providing  specific  alternatives  to  the 
l)roi)osars  formulation. 

\Vith  respect  to  the  Bureau’s  ])ropo.sed 
revisions  to  discu.ssion  in  comment 
3()(d)(l)-2,  most  of  the  larger  trade 
groups  rei)res(!nting  creditors  ranging 
from  communitv  banks  to  the  largest 
hanks  agreed  that  enulit  score  should 
not  h(!  consid(!red  a  proxy  for  a 
transaction  term.  These  commenters 
noted  that  loan  originators  have  no 
discretion  or  influence  over  the  credit 
.scon;  even  though  the  .score  influences 
the  secondarv  market  value  of  the 
extension  of  credit.  One  large  national 
bank  commenter,  however,  was 
concerned  that,  hv  not  characterizing  a 
credit  score  as  a  proxy  for  transaction 


terms,  the  propo.sal  would  permit 
creditors  to  compensate  loan  originators 
more  for  credit  extended  to  consunuirs 
with  high  credit  scores.  Oredit  scores, 
the  hank  noted,  invariably  correlate 
with  a  cnnlit  transaction’s  int(!re.st  rate. 

In  this  commenter’s  view,  certain  factors 
that  correlate  with  a  transaction’s  terms 
should  not  he  the  basis  of  differences  in 
compensation.  This  commenter  also 
.stated  that  deht-to-income  ratio  and  the 
collateral’s  loan-to-value  ratios  were 
common  factors  that  affect  the  interest 
rate  and  could  ty])ically  lx;  modified  hv 
a  loan  originator,  thus  implying  these 
factors  too  should  be  considered  proxi(;.s 
for  a  transaction’s  terms  hut  may  not  he 
under  the  proposal. 

Wdiile  the  Bureau  believes  that  the 
new  definition  of  a  “term  of  a 
transaction"  in  §  102().2(i(d)(l)(ii)  will 
help  clarify  the  permissibility  of  varying 
comjjensation  based  ui)on  many  of  the 
factors  that  commenters  rai.sed 
{juestions  about,  there  will  still  be 
factors  that  would  not  meet  this 
definition  and  thus  be  subject  to  the 
analysis  under  tin;  ])roxy  definition. 
Accordingly,  the  Bureau  has  nnd.sed  the 
propo.sed  proxy  definition  in  the  final 
rule,  while  i)re.serving  the  ])roj)osar.s 
basic  approach.  By  prohibiting 
compensation  based  on  a  factor  that 
serves  as  a  proxy  for  a  term  of  a 
transaction,  the  Burexm  Ixdieves  that  it 
is  within  its  specific  authority  under 
'I'lbA  section  l().5(a)  to  issue  regulati{)ns 
to  effectuate  the  purpo.ses  and  prment 
evasion  or  circumvention  of  TlbA.  A 
contrary  approach  would  create  an 
enormous  loophole  if  persons  were  able 
to  id(!ntify  factors  to  base  loan  originator 
comj)ensation  on  that,  although  not 
considered  transaction  terms,  act  in 
concert  with  jjarticular  terms.  For 
example,  many  loan  level  price 
adju.stments  are  not  tran.saction  terms 
per  se,  however,  they  often  directly 
impact  the  price  investors  are  willing  to 
j)ay  for  a  loan.  Restated  differently,  the 
amount  investors  are  willing  to  pay  now 
for  a  stream  of  jjayments  made  by 
consumers  in  the  future  is  highly 
de|)endent  on  the  interest  rate  of  the 
note.  'I’o  the  extent  a  loan  originator  is 
able  to  manipulate  such  factors  the  more 
attractive  they  become  as  a  ])roxy  for 
tran.saction  terms  upon  which  to  base 
compensation.  The  Bureau  further 
believes  that  by  providing  a  proxy 
definition,  the  Bureau  is  also  acting 
pursuant  to  its  authority  umUir 'I’lbA 
section  l().5(a)  to  facilitate  comj)liance 
with  TlbA. 

Revised  ^  102().3()(d)(l  )(i)  provides 
that  “laj  factor  that  is  not  itself  a  term 
of  a  tran.saction  is  a  proxy  for  a  term  of 
a  tran.saction  if  the  factor  consi.stently 
varies  with  a  term  over  a  significant 
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number  of  tran.sactions.  and  the  loan 
originator  has  the  ability,  directly  or 
indircictly.  to  add.  drop,  or  cliange  the 
factor  in  originating  the  transaction.” 

The  final  proxy  dellnition  revi.ses  the 
propo.sed  dennition  in  two  ways:  (1) 
Ihuler  the  first  prong,  a  factor  is 
analvzcul  bv  nderence  to  whether  it 
“consistentlv  varies  with  a  term  over  a 
significant  numher  of  tran.sactions” 
instead  of  whether  it  "sub.stantially 
correlates  with  a  term”:  and  (2)  under 
the  second  ])rong.  the  analvsis  focn.ses 
on  whether  the  loan  originator  “has  the 
ability  to”  manipulate  the  factor  rather 
than  whether  a  loan  originator  "can” 
manipulate  the  factor.  The  Hurcxm  also 
maintains  in  the  final  rule  two  of  the 
three  examples  of  the  apiilication  of  the 
proxy  analysis  to  specific  compensation 
and  fact  patterns.  However,  the  proxy 
examples  have  been  renumbered  given 
the  reimwal  of  the  exani])le  in  comment 
3(i(d)(l)-2.i.A.  Th(!  exami)le  proposed  in 
comment  3(i(d)(l)-2.i.A.  analvzed  a 
hvpothetical  situation  involving  a 
creditor  that  increased  loan  originator 
compimsation  based  on  the  loan 
originator’s  tenun!  with  the  cnnlitor. 

The  final  rule  orients  the  focus  of  the 
proxy  analysis  on  factors  snbstitntcid  for 
a  term  of  the  tran.saction.  This  example 
involved  facts  that  were  unrelated  to 
this  analysis  and  is  not  included  in  the 
final  rnl(!  to  reduce  confusion  and 
facilitate  com])liance.  The  remaining 
examples  are  located  in  comment 
3()(d)(l)-2.ii  instead  of  comment 
3(i(d)(l)-2.i  to  accommodate  a 
niorganization  of  the  comments  to 
facilitate  compliance.  Tin;  terminologv 
in  these  examples  has  additionally  b(;{;n 
revis(;d  to  r(;nect  changes  to  the 
definitions  of  a  "term  of  a  transaction” 
and  "pro.xy”  in  the  final  rule. 

As  stated  above,  the  final  rule  revises 
the  first  prong  of  the  proxy  ilefinition 
from  the  propo.sed  “snhstantially 
correlates  with  a  term”  to  "consistentlv 
varies  with  a  term  over  a  significant 
number  of  transactions.”  First,  the 
change  is  meant  to  avoid  use  of  the 
word  "correlat(;s.”  which  is  given  many 
conflicting  technical  meanings.  Second, 
the  inclusion  of  “over  a  significant 
mnnber  of  transactions”  is  meant  to 
explain  that  the  nexus  between  the 
factor  and  a  term  of  a  transaction  should 
lx;  established  ov(;r  a  sample  set  that  is 
sufficiently  large  to  (;nsnre  confidence 
that  the  variation  is  indeed  cj)nsistent. 
Third,  the  emphasis  on  consi.stent 
variation  with  a  term,  over  a  significant 
number  of  transactions,  like  the  use  of 
correlation  as  |)roposed.  is  intended  to 
make  clear  that  there  is  no  ne(;d  to 
establish  causation  to  satisfy  the  fir.st 
prong.  Finally,  the  consistent  variation 


between  the  factor  and  t(;rm  mav  he 
positive  or  n(;gative. 

'I’he  llnreau  has  also  mach;  a  minor 
change  to  the  pro])osed  .second  ])rong  of 
the  definition.  Tlu;  final  rule  r(;place.s 
"can”  with  “has  the  ability"  tt; 
em])hasize  that  the  loan  originator  must 
have  substantive  and  not  cf)nj(;ctural 
capacity  to  add,  drop,  or  change;  the 
factor.  That  is,  tlu;  ai)ility  to  influence 
the  factor  must  be;  ae;tual  rathe;r  than  just 
hvpe)the;tie:al. 

The;  nure;au  he;lie;ve;s  that  the;  ne;w 
elefinitieni  fe)r  a  ”te;rm  e)f  a  tran,sae:tie)n” 
anel  the;  re;visie)n  te;  the;  pre)xy  ele;finitie)n 
she)ulel  help  clarify  whether  a  partie;ular 
fae;te)r  is  a  term  e)f  a  transae:tion  in  the; 
first  plae:e;  e)r  is  a  pre)xy  fe)r  a  te;rm  of  a 
tran.sae:tie)n.  To  e:re;ate;  further  e:larity.  the; 
Bure;au  is  pre)vieling  aelelitieaial 
inte;r])re;tatie)n  iinel  e;xamples  e)n  how  the; 
twe)  ele;finitie)ns  fune;tie)n  te)ge;the;r  when 
ap])lie;el  te;  an  analysis  e)f  the 
permissibility  e)f  e:e)m])e;n.sating  le)an 
e)riginate)rs  by  re;fe;rene:e;  te;  se)me;  e)f  the; 
numerenis  fae:te)rs  ielentifieel  by 
e:e)mmente;rs.  He;e;au.se;  the;  analysis  e)l 
whe;the;r  a  fae:te)r  u])e)n  whie;h  a  le)an 
e)riginate)r  woulel  be;  e:e)mpe;ns}ite;el  is  a 
j)re)xv  is  e)fte;n  ele;pe;nele;nt  eui  i)artie:idar 
lae:ts,  e:are;  slujulel  be;  taken  he;fe)re; 
e:e)ne:lueling  that  the;  nure;au  has 
sane;tie)ne;el  anv  ])artie:idar  e:e)mpe;nsatie)n 
fae:te)r  in  all  e:ire:umstaue;e;s. 

l'’e)r  exiimple;,  the;  l}ure;au  he;lie;ve;s  that 
e:e)m])e;n.satie)n  haseel  een  whie:h  e;e;nsus 
trae:t,  e:e)unty,  state;.  e)r  re;gie)n  e)f  the; 
e:e)untry  the;  |)re)pe;rty  .se;e:uring  a  e:re;elit 
transae:tie)n  is  le)e:ate;el  ge;ne;rally  is  ue)t  a 
te;rm  e)f  a  tr;m,sae;tie)n.  ile)we;ve;r.  the; 
ge;e)graj)hic  fae:te)rs  e:e)mpe;nsatie)n  is 
l)ase;el  een.  that  is  the;  e:e;nsus  trae:t. 
e;ounty.  state,  or  re;gie)n  of  the;  e:e)untry, 
woulel  be;  subje;e;t  te;  analysis  unele;r  the; 
pre)xy  elefinition.'”  Le)e:atie)n  within  a 
l)re)ael  gee)gra|)hie:  unit  is  unlike;ly  te;  be; 
eleeaneel  a  pre)xy  for  a  te;rm  e)f  a 
transae:tion.  The  fae;te)r  mu.st  satisfy  he)th 
preaigs  of  the;  ele;finitie)n  te;  be;  e:onsielere;el 
a  ju'e)xy.  Le)an  originate)rs  have;  ne)  abilitv 
te)  e;hange  the;  le)e;atie)n  e)f  prope;rty  that 
a  e:onsume;r  ])ure:hase;s.  'rims,  absent 
very  unusual  e:ire:umstane:e;.s,  the;  se;e:e)nel 
prong  anel  thus  the;  larger  test  we)uld  ne)t 
l)e;  satisfieel.  Thus,  the;  ge;e)graphie 
le)e:atie)n  in  this  e;xample;  weeulel  ne)t  he 
e:e)nsiele;re;el  a  ])re)xy  fe)r  a  te;rm  e)f  a 
transae:tie)n. 

Fe)r  similar  re;ase)ns,  e:e)m])e;nsation 
ha.seel  e)n  whe;the;r  a  e:e)nsume;r  is  a  le)w- 
te)  me)ele;rate;-ine:e)me;  l)e)rre)we;r  we)nlel 
also  typie:ally  he;  neither  e:e)mpe;n.satie)n 
biiseel  e)n  a  te;rm  e)f  a  transae:tie)n  ue)r 


"■'Tlu!  iiiiiilvsis  woulel  bee  (liH(!ioiit  it.  imeleer 
speecitH:  l.icts  iinel  e:ire:iiinsliine:eis.  ^eiei^reiphie: 
leieiiiliein  weere;  eilheirwise;  ine:e)i'pe)riile!el  inlei  llie; 
ci”ie!e!nie!nls  Ihiil  leif^eilheu'  e:e)nslitute!  the;  eiieulil 
ti'iinsiKiliein  in  ii  wiiy  lliiit  weiiilel  siitislv  thee 
eleeliniliein  eitii  teuin  eit  the;  lmnsiie:liein. 


e;ompe;nsatie)n  hase;el  em  a  j)re)xy  fe)r  a 
term  e)f  a  transae;tie)n.  First,  whether  a 
eienisumer  is  a  le)w-te)  me)ele;rate;-ine;e)me; 
he)rre)we;r  we)idel  typie;ally  ne)t  he;  a  te;rm 
e)f  ii  tran.sae:tie)n.  lnt:e)me;  le;ve;l  is  ne)t  a 
right  e)r  ejhligatieni  e)f  the;  agre;e;me;nt. 
Me)re;e)ve;r.  ine:e)nie;  le;ve;l  is  ne)t  a  fee;  e)r 
e;harge;.  The;  ele;te;rminatie)n  e)f  whether  a 
partie;idar  e:e)nsume;r  fits  the;  elefinitieiii 
e)f  a  le)W-te)  me)ele;rate;-ine:e)me;  beureewer 
weiulel  elepeaiel  em  that  e;e)nsume;r's 
ine:e)me;  anel  the;  ele;finitie)n  e)f  le)w-te) 
moele;rate-ine:ome;  pursiumt  te)  applie;al)le; 
ge)ve;rnme;nt  stanelarels.  With  re;garel  te) 
the;  ])re)xy  te;xt.  e:re;elit  e;xte;nele;el  te)  le)w- 
te)  me)ele;rate;-ine:e)me  he)rre)wers  may  tenel 
te)  e:onsiste;ntly  have  e:e;rtain  pric:ing  e)r 
pre)elue:t  fe;ature;s.  but  l)e;e;au.se  a  le)an 
e)riginator  is  ty])ie:ally  unable  te)  e:hange 
wht;the;r  a  e;onsume;r  is  e;lassifii;el  as  a 
le)w-te)  me)elerate;-ine:e)me;  be)rre)we;r. 
e;e)mpe;nsating  hase;el  on  this  fae:te)r 
we)ulel  ne)t  satisfy  the;  set:e)nel  pre)ng  e)f 
the  elefinition  of  a  ])ie)xy. 

De;])e;neling  e)n  the;  partie:ular  fat:ts  anel 
e:ire;umstance;s,  e:e)mpe;nsatie)n  haseel  e)n  a 
e;e)nsume;r’s  ele;bt-te)-ine;e)me  e)r  le)an-te)- 
Viilue;  ratie).  althe)ugh  ne)t  ty])ie;ally  a 
term  e)f  a  transae;tie)n,  e:e)ulel  he; 
e;e)n.siele;re;el  e;e)mpe;n.satie)n  ha.seel  e)n  a 
l)re)xy  fe)r  ii  te;rm  e)f  a  transae:tie)n.  ne;l)t- 
te)-ine:e)nu;  anel  le)an-te)-value;  ratie)s  are; 
ne)t  tv|)ie:allv  transae:tie)n  terms. 

Applying  the;  fir.st  pre)ng  e)f  the;  pre)xy 
ele;finitie)n.  the;se;  fae;te)rs  e;e)ulel 
e:e)n.siste;ntly  vary,  e)ve;r  <i  .signifie:cmt 
number  e)f  transae;tie)n.s,  with  a  te;rm  e)f 
a  transae:tie)n  sue:h  as  the;  interest  rate. 
ne;])e;neling  e)n  the;  i)artie:ular  fae.ts  anel 
e;ire:um,stance;,s,  if  either  e)f  these;  fae;te)r.s 
ele)e;.s  me;e;t  the  first  j)re)ng,  the  fae:te)r.s 
e:e)ulel  meet  the;  .se;e;onel  prong  e)f  the; 
proxy  elefinitie)])  he;e:au,se;  a  le)an 
e)riginate)r  e;e)ulel  have  the  ability  to  alte;r 
the.se  fae:tors  by  ence)uraging  e:e)n.sume;r.s 
te)  take  e)ut  large;r  or  smaller  ame)unt.s  e)f 
e;re;elit.**" 

A  elive;r.se  variety  of  inelu.stry 
e;omme;nte;rs  re;ejue;.steel  guielane:e  e)n 
whe;the;r  e:e)mpe;ns;itie)n  l)ase;el  e)n 
variatie)ns  in  the;  ame)unt  of  e:re;elit 
e;xte;neleel  fe)r  elifferent  ])re)elue:ts,  sue:!)  as 
eliffe;re;ntially  e:e)mpe;nsating  le)an 
e)riginate)r.s  fe)r  jumbo  le)an.s, 
e;e)nve;ntie)nal  leeans,  anel  e;re;elit  e;xte;nele;el 
pursuant  te)  ge)ve;rnme;nt  pre)grams  fe)r 
le)w-te)  me)ele;rate;-ine:e)me;  he)rre)we;r.s 
(whie:h  typie:ally  have;  smalle;r  <ime)unt.s 
e)f  e:re;elit  e;xte;nele;el  anel  .smalle;r  pre)fit 
margins)  weeulel  be;  pre)hihite;el  as 
e:e)mj)e;n.satie)n  l)ase;el  e)n  a  pre)xy  fe)r  a 
term  e)f  a  transae:tie)n.  (kemmenters 
e;xpliiine;el  that  le)an  originateirs  paiel  as 
a  pe;re:e;ntage  e)f  the;  ame)unt  e)f  e;re;elit 


Suction  U):i().:eii(il)(l  )(ii)  uxprusslv  purinits 
e:oinpunsiition  hiisuil  on  the;  iiinoiinl  ol'creMlil 
uxiuiulud.  but  (loos  no!  purniit  coinpunsntion  biisod 
on  tbo  iiinouni  ol Crodil  oxiondud  coinbinod  with 
iinotboi'  liicloi'. 
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extended  are  de-ineentivized  to  extend 
credit  to  lo\v-to  nu)derate-inc:onie 
consumers  because  these  consumers 
usually  take  out  smaller  amounts  of 
credit,  (ioimmaiters  also  slated  that 
cnniitors  cap  the  jiercentage  of  the 
amount  of  credit  (;xt(mded  tliey  are 
willing  to  ])ay  loan  originators  for 
originating  jnml)o  loans. 

'fliis  issue  is  not  j)roperly  a  cjiieslion 
that  implicates  a  proxv  analysis,  hut 
insteail  a  (piestion  of  the  breadth  of  the 
exclusion  of  comi)ensation  based  on  a 
term  of  a  transaction  in 
§  l()2(i.3()(d)(l  )(ii)  for  compen.sation 
based  on  the  amount  of  credit  extended. 
To  the  extent  that  commenters  an; 
asking  whether  it  is  permi.ssihle  to 
com])ensate  loan  originators  on  the 
actual  size  of  the  amount  of  credit 
extended  using  a  fixed  percentage  of 
credit  extended  as  a  factor,  this  is 
clearly  permitted  by  §  102(i.3(i(d](l)(ii). 
On  the  other  hand,  4}  1 02(i.3()((l)(l  )(ii) 
does  not  ])ermit  loan  originators  tc)  he 
comjKinsated  on  a  percentage  that  itself 
varies  based  on  the  amount  of  credit 
extended  for  a  ])articular  transaction. 

For  exam])le.  exi.sting  comment 
3(i(d)(1)-9  prohibits  iiayment  to  a  loan 
originator  com])ensation  that  is  1.0 
percent  of  the  amount  of  credit 
extended  for  credit  transactions  of 
S3()().0()()  or  more.  2.0  ])ercenl  for  credit 
transactions  between  $200,000  and 
$300,000  and  3.0  jancenl  on  credit 
transactions  of  $200,000  or  less."' 
Exi.sting  §  1020.30(d)(l)(ii)  and 
comment  30(d](1)-0,  however,  also 
provide  a  permissible  method  hv  which 
a  floor  or  ceiling  mav  he  placed  on  a 
particular  loan  originator's 
compensation  on  a  ])er  tran.saction  basis. 
For  example,  a  creditor  may  offer  a  loan 
originator  1.0  percent  of  the  amount  of 
credit  extended  for  all  credit 
transactions  the  originator  arranges  for 
the  creditor,  hut  not  less  than  $1,000  or 
greater  than  $5,000  for  each  credit 
transaction. 

A  mix  of  commenters  recjnested 
clarification  on  whether  com])ensation 
can  vary  hascul  on  the  geographic 
location  of  the  individual  loan 
originator  instead  of  the  j)ro])erty  so  that 


I'Jxisliiig  commiMil  :t()((l)(  1 )-')  is  coiisislcnl  with 
llu!  liuroaii's  intinpiaMatioii  ol  1’ll.,\  scuition  I2al!((:). 
I'd  llu!  oxIiMil  tiuui!  is  aiiv  imciM'laiiilv  in  IIk;  slaluin 
r(!Hariling  wIinlluM’  loan  oriainalors  aio  proliilninci 
Iroin  Ixnng  conipinisalaci  hasiul  on  a  pincimla^n  ot 
llu!  loan  llial  ilsnlt  varins  hasial  (in  tiui  ainiinni  ol 
crndit  nxiniulod  liir  a  particidar  Iransaclion.  llui 
Mnnian  ndins  on  ils  intorpmlivn  aidliority  nndor 
1 1LA  soclion  I0,'>(a)  to  (drnctiiain  llin  purposos  ot 
111,A.  pnivoni  circninvnntion  or  evasion,  and 
lacililale  compliance  llierewith. 

"“As  discussed  above,  il  is  also  not  permissible 
lo  dilterenliale  compensation  based  on  credit 
product  type,  since  |)roducts  are  simpiv  a  bundle 
ot  particular  terms. 


for  instance  individtial  loan  originators 
located  in  a  high  cost  of  living  area  are 
])aid  a  higher  fixed  |)ercentage  of  the 
amount  of  credit  ttxtended  relative  to 
individtial  loan  originators  locattul  in 
lower  co.st  ciretis.  The  existing  rule  does 
not  a])|)lv  lo  differttnees  in 
com])ens€ition  between  different 
individiml  loan  originators.  'I'he  rule 
cipplies  lo  the  compen.sation  received  hv 
a  ])iirticnl<ir  individual  htan  originator. 
For  exam])le,  this  rnl(!  does  not  prohibit 
a  ])in’ticular  individual  loan  originator 
located  in  New  York  (iity  from  receiving 
compen.sation  ha.sed  on  a  higher 
])ercentage  of  the  amount  of  credit 
extended  than  a  loan  originator  located 
in  Knoxville.  Tennessee.  The  final  rule 
does  not  change  the  exi.sting  rule  in  this 
respect. 

A  diver.se  group  of  commenters  also 
nKjnested  clarification  on  whether 
compen.sation  ha.setl  on  whether  an 
extension  of  credit  held  in  portfolio  or 
sold  into  the  .secondary  market  would 
he  considered  com])en.sation  ha.sed  on 
tran.saction  terms.  The  Hurean  finaliztts 
as  comment  3(i(d)(1)-2.ii.A  the 
pro]K).sed  example,  described  tihove, 
that  discu.sses  how,  in  specific 
circumstances  presented  in  the 
excimple,  comjtensation  hiised  on 
whether  an  exltmsion  of  ertulit  is  held 
in  ])orlfolio  or  .sold  into  the  secondtirv 
market  would  violate  §  1()2().3()(dKl). 
Under  the  exam|)h!.  whether  tlui 
extensions  of  credit  were  held  in 
portfolio  was  a  factor  that  consistently 
varitul  with  transaction  terms  over  a 
significant  numh(!r  of  transactions  (i.a.. 
five-year  term  with  a  final  balloon 
])ayment  or  a  3()-year  term).  In  the 
example,  tin;  loan  originator  also  had 
the  ability  to  encourage  consumers  to 
choose  extensions  of  credit  that  were 
either  held  in  portfolio  or  sold  in  the 
secondary  market  by  steering  them  to 
terms  that  corresj)onded  to  their  future 
status,  e.g..  the  five-year  term 
transactions  were  destined  for  portfolio. 
Thus,  whether  compensation  could  vary 
ha.sed  on  these  factors  as  descrilxjd 
above  without  violating  ^  1()2().3(j(d)(1) 
depcaids  on  the  ])arlicular  facts  and 
I'.ircumstances."" 

Permissible  Methods  of  (iompemsation 

To  reduce  further  regulatory 
uncertainty  suiTonnding  the  inter])lav 


“ 'CoiiiUKiuldis  iilsd  i'u(piuslii(l  cliu'illcciliou  oil 
wbotiuir  coinponsaliou  could  vary  ba.siid  oii 
wbciberan  oxionsion  otcrcdil  was  originated  in 
wbolcsalc  or  rclail  cbauuids  or  wbelbor  credit  was 
extended  bv  a  bank  or  Ibe  bank  brokered  the 
extension  of  credit  to  anotber  creditor.  Assuininf> 
dial  there  was  consisleni  variation  lietween  lliese 
factors  and  transaction  terms,  tlie  analysis  would 
depend  on  wliellier  a  loan  originator  could  be 
deemed  lo  varv  Ibe  cbannel  or  control  the  creditor's 
role  in  the  transaction. 


between  a  term  of  a  tran.saction  and  a 
proxy  for  a  term  of  a  tran.saction  and  in 
resjKtnse  to  commenters’  intjuiries 
implicating  the  scope  of  the  comment’s 
examples,  the  fin.il  rule  revises  the 
content  of  existing  comment  3()(d)(1)-3 
and  moves  that  content  to  comment 
3{i(d)(1)— 2.i  for  organizational  purposes. 
Existing  comment  3()(d)(1)-3  provides 
nine  “illustrative  exiimples  of 
compensation  methods  that  are 
permi.ssihle’’  and  are  "not  hii.seii  on  the 
transaction’s  terms  or  conditions.”  The 
final  rule  nnnoves  two  of  the  examples, 
clarifies  the  scope  of  several  others,  and 
clarifies  that  the  revised  and  remaining 
examples  are  not  subject  to  a  proxy 
analysis. 

Exi.sting  comment  3(i(d)(1)-3  declares 
compensation  htistid  on  the  following 
methods  permi.ssihle;  “loan  originator’s 
overall  loan  volume  *  *  *  delivered  to 
the  creditor’’:  “the  long-term 
performance  of  the  originator’s  loans’’; 

“I  a  In  hourly  rate  of  pay  to  comjiensate 
the  originator  for  the  actual  number  of 
hours  worked”;  “|w|hether  tint 
consumer  is  an  existing  customer  of  the 
creditor  or  a  new  cu.stomer’’:  ;i 
“j);iyment  that  is  fixed  in  advance  for 
every  loan  the  originator  arranges  for  the 
creditor”;  the  “percentage  of 
applications  siilnnitted  by  the  loan 
originator  to  the  cretlitor  that  ntsulls  in 
consiimmitted  transcictions”;  “the 
(]ii;ility  of  th(!  loan  originator’s  loiin  files 
(e.g..  acciinicy  and  completeness  of  the 
loan  ilocumentation)  submitted  to  the 
creditor”:  a  “legitimate  business 
expen.se.  such  as  fixtul  overhead  costs”; 
and  "the  amount  of  credit  extended,  as 
])ermitted  by  4^  1()2().3()(d)(1)(ii).’’ 

The  2010  Loan  Originator  Final  Rule 
did  not  ex])licitly  address  whether  the.se 
exam})les  should  he  subject  to  a  proxv 
analysis.  Nonetheless,  the  Board 
.strongly  iinjilied  that  comj)ensation 
based  on  these  factors  would  not  he 
i;ompensation  ha.sed  on  a  proxy  for 
tran.saction  terms  or  conditions  by 
referring  to  them  as  “jtermi.ssihle” 
methods.  The  Bureau  believes  that 
comjtensation  ha.sed  on  these  methods 
is  not  compen.sation  ha.sed  on  a  tmin  of 
;t  transiiction  under  §  102(1. 3()(d)(1  )(ii) 
and  should  not  ht;  subjected  to  the 
proxy  analysis.  Bet:im.se  the  final  rule 
further  develops  the  proxy  concept  and 
places  it  in  regulatory  text,  the  Bureau 
is  revising  the  list  lo  chirify  that  the.se 
tint  still  |)ermi.ssihle  bases  of 
com|)en.sation.“‘* 


In  additidii.  llu;  Miirnaii  lia.s  rniiuivad  Ibn 
langiiago  staling  Ibal  llin  list  is  nut  nxbauslivn.  'I'lio 
Miirnaii  b(di(!V(!S  llinn;  am  laclors  niit  in  Ibn  list  Ibal 
wniild  also  not  moot  Iho  dofinition  (d  a  torin  ol  Ibo 
tiansaclion.  Tboso  laclors  would  bo  subjoci  lo 
analvsis  iindor  tbo  proxv  dolinition.  bowovor. 
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The  Himiaii  recognizes  tliat  tliere  an; 
few  ways  to  coinjiensate  loan  originators 
iindin'  tliis  rule  that  are  not  subject  to 
proxy  analysis.  The  Biinxiu  further 
acknowhulges  that  sonu;  institutions 
will  not  want  to  subject  factors  to  the 
proxy  definition  to  detca  inine  if  they 
may  he  |)erinissil)h!  hticaiise  of  the  fact- 
dependent  nature  of  the  analysis.  Tin; 
Bureau  Indieec's  it  is  important  to  allow 
persons  to  compensate  loan  originators 
based  on  factors  that  the  Bureau 
considers  to  h(‘  ncMther  a  term  of  the 
transaction  nor  a  proxy  for  a  term  of  the 
transaction.  The  Bureau  helieyes  that, 
although  some  of  the  com])ensation 
methods  may  gix  e  rise  to  luigligible 
steering  incentiyes.  the  benefits  of 
allowing  a  person  to  compensate!  under 
these  methodologies  outweigh  any  such 
potential  steering  incentiyes.  For 
(ixample.  j)eriodically  setting 
compensation  leyels  (/.e..  commissions) 
for  loan  originators  based  on  the  (piality 
of  loan  files  or  long  term  peu  formance  of 
the  creulit  tran.sactions  the  loan 
originator  has  arranged  should 
(!ncourag(!  behayior  that  beiiiefits 
consumers  and  industry  alike.  The 
Bunnm  Ixibeyes  that  jeroyiding  this  list 
of  compliant  factors  will  facilitate 
com|)liance  with  the!  rule!. 

The  final  rule!  list  del(!t(!s  the  last 
('xampli!  that  allows  for  compensation 
bascul  on  tlu!  amount  of  credit  (!xt(!nded. 
The  Burisiu  heli(!yes  that  this  examph!  is 
unmicessary  h(!cause.  as  the  example 
itself  notes,  this  exce|)tion  is  expressly 
.set  forth  in  l()2().3(i(d)(l)(ii).  Mor(!oy(!r. 
tlu!  corollary  to  ‘'amount  of  cnidit 
extended"  is  (iinbodied  in  the  first 
example  on  the  list  that  |)ermit.s 
compensation  hasiul  on  the  loan 
originator's  oyerall  loan  yolimu!,  which 
is  further  explained  as  (lither  the  ‘‘total 
dollar  amount  of  credit  extended  or  total 
number  of  loans  originated.”  The 
Bureau  has  moyed  the  nigulatory  cros.s- 
r(!ferenc(!  to  the  first  exam])le. 

The  Bureau  has  also  remoyed  the 
(!xi.sting  example  that  permits  a  loan 
originator  to  he  compensated  ba.s(!d  on 
a  legitimate  busimiss  expense!,  such  as 
fixed  oyerhead  costs.  The  Bun!au  has 
under.stood  that  the  example  apj)lie.s  to 
loan  originator  organizations  (which 
incur  business  (!xpens(!s  such  as  fix(!d 
oy(!rh(!ad  costs)  and  not  to  indiyidual 
loan  originators.  An  examj)l(!  of  tlu! 
application  of  this  (!Xception  we)uld  Im! 
a  loan  originator  organization  that  has  a 
branch  in  New  York  ('ity  and  another  in 
Oklahoma.  The  loan  originator 
organization  would  Im!  able  to  rec(!iye 
com|)ensation  from  a  cr(!ditor  pursuant 
to  a  formula  that  r(!llects  the  additional 
oy(!rh(!ad  co.sts  of  maintaining  an  office 
in  New  York  City.  While  the  Bure^m 
b(!liey<!s  that  this  practice  would 


normally  not  con.stitute  compensation 
based  on  a  term  of  a  transaction  giyen 
the  d(!finition  adojeteil  in  this  final  rule!, 
the  final  rule  r(!moy(!S  this  example! 
heuiiuise  the  Buresiu  ele)e!s  ne)t  l)e!lie!ye!  that 
this  me!the)el  eef  e:e)mpe!n.s;itie)n  .she)ulel  he! 
insidciteul  frenn  <i  pre)xy  iinalysis  in  e!ye!ry 
instance!.  I'he  Bure!au  is  e;e)ne;e!rneel  tluit 
uneler  e:e!rtain  e:ire:um.st<me:(!.s.  eliffe!re!nti<il 
e:e)mi)e!n.s;itie)n  feir  e:e)r])e)r€ite  leeiin 
e)rigin;itie)n  eerganizeitiem  l)rane:he!.s  fre)m 
e:re!elite)r.s  e:e)ulei  e:re!iite  steua  ing 
ine:entiye!S  that  yieilate  l()2().3()(e!).  Feer 
example,  leean  eeriginateers  wea  king  in  a 
e:all  exenter  for  the!  le);m  e)i’igimite)r 
organization  with  the  two  bnenches 
ele!.se:ribeel  .ebeeye  e:e)ulel  he!  ine:e!ntiyized 
te)  .ste!er  a  e:e)n.sumer  to  the  Nevy  Yeerk 
City  branch  that  eenly  e)ffers  subprime 
creelit  (anel  reiceiyees  the  me).st 
ce)mpe!nsatie)n  per  transae:tie)n  from  the 
creelite)!'  based  e)n  the  adelitieenal 
ejyeaheael  e;ost.s)  tee  ineaeaese!  the  cime)unt 
e)f  e;e)m]K!nsatie)n  the  leaen  e)riginate)r 
e)rganizatie)n  we)ulel  reuxiiye. 

Miinv  exjmmenters,  inedueling  large 
inelustry  asse)e:i<itie)ns,  ejiieastiejiieel  tlie 
e!Xte!nt  e)f  pre)te!e:tie)n  offe!re!el  by  exi.sting 
exjinment  .'t()(el)(l  )-2.ili.  whie;h  ])re)yiele!.s 
that  ;m  heeurly  rate!  etf  ])iiy  te)  e:e)mpe!n.sate! 
the  eji  iginiite)]'  fen'  the!  ae:tual  numhe!!’  e)f 
he)urs  weerkeul  is  ne)t  e;e)m|)e!nsatie)n 
bcise!el  eni  tr;m.siie;tie)n  teains.  Ceemmenters 
askeel  whether  :m  e!mj)le)ye!r  we)ulel  he! 
pe!rmitte!el  unde!r  the  exemment  te)  e:ie!ate! 
ex)mmis.sie)n.s  fe)r  s])e!e:ifie;  e:re!elit  pie)ehie:t.s 
l);ise!el  e)n  the  e!stim;ite!el  ty])ie:al  he)urs 
ne!e!ele!el  te)  e)riginate  e)r  pre)ex!S.s  the 
pre)elue:t.  (x)mme!nters  ex])laine!el  theit  the 
ability  te)  seet  ii  ex)mmis,sie)n  l)a.se!el  e)n 
estimate!el  he)urs  insteaeel  e)f  ae;tucil  he)ur,s 
we)rke!el  we)uhl  e!liminate  ex).st.s  that 
we)ulel  e)therwise  be  e!X])e!nele!ei  on 
tracking  anel  deeeaunenting  the  ae:tua! 
time  spent  e)n  eeriginating  each 
])artie:ular  creelit  tran.sae:tie)n.“'’ 

During  outreaee:!)  be!fe)re!  the  pie)|)e)sal, 
the  Bureeau  le!arne!el  that  histeerieially  leean 
e)riginate)r.s  anel  pixeexessens  genenilly 
speaiel  meere  time  een  (x!rtain  e;redit 
j)re)elue'.t.s.  The  e)utie!ae:h  ])artie:i]);mt.s  eilse) 
neeteel,  he)we!ye!r,  that  in  the  eairrent 
inarke!t  theere  is  ne)  exensi.stent  yariiitieni 
in  the!  typiexil  time  ne!eeie!ei  te)  e)riginate 
e)r  pre)ex!.s.s  eiiffe!re!nt  eaeulit  ])re)elue;ts. 
sue:!)  iis  ;m  FHA  le)an  e)r 
ne)nex)nye!ntie)n:il  le);m  ye!rsus  ii 
ex)nye!ntie)nal  le)an.  Thease!  p;irtie:ipant.s 
e!xplaine!el  th.it  strie:te!r  unelea  writing 
re!eiuire!me!nt.s  heiye!  eamseel  m:my 
ex)nye!ntie)nal  le)an.s  te)  t.ike!  eis  le)ng  iis.  e)r 
le)nge!r  them,  FllA  le);m.s  e)re)the!r 


"'■'rhi!  cnininiMit  Iroin  llii;  iiidiislrv  f>i'()ii|)s  iirj'iMl 
Ihi!  "to  cliirilv  lliiit  il  ii  crixiilor  or  Irrokiu' 

iniik(!s  il  ^00(1  laitli  ilotorniiniition  ol  tlio  tinic  iind 
(dlort  to  procoss  a  loan  liasod  u|ion  tin;  loan  product 
or  procoss.  tlion  it  may  uso  tliiit  inlormation  to  vary 
loan  orijeiiiiitor  componsation  l)V  |)rodiict  or 
|)rocoss." 


getyernment  pittgiitm  eaetelit  j)!  e)elue:ts. 

Ft)!'  e!x<imi)le!,  ])artit;ip<uits  nettetel  that 
pi t)tx!s.sing  tx)nyt!ntit)n<tl  letiins  for 
extnsumers  with  it  highttr  net  wetrth  httt 
little!  inex)me!  or  a  higher  inextme  with 
liirgt!  ameitints  of  ele!l)t  ofte!n  take!  le)nge!r 
them  pie)tx!ssing  FHA  e)r  eether 
ne)nex)nyentie)niil  letans  fe)r  le)W-tt) 
me)ele!rate!-inex)me!  extnsumers. 

Permitting  <i  eax!tlite)r  e)r  leean 
eeriginator  organizatietn  te)  establish 
tliiTere!nt  le!ye!ls  e)f  ex)m])e!nsatie)n  fe)r 
elifferent  types  e)f  pre)elue:t.s  we)ulel  eax!iite! 
pre!e:ise!ly  the  ly])e!  e)f  risk  e)f  ste!e!ring  thiit 
the  Ae;t  .seeks  to  aveiiel  unless  the 
tx)mj)e!nsation  were  se)  e;are!iullv 
exilibrateul  te)  the  leyel  of  we)rk  reHiuirexl 
as  te)  make  the  loan  e)riginate)rs  ine)re!-e)r- 
le!.ss  ineliffenx!!)!  as  te)  whether  then' 
e)riginate!el  a  pre)eluct  with  a  higher  e)r 
le)we!r  exemmission.  The  Bureau  helieyes, 
howen'er,  that  ])erie)dic  e:hange!S  in  the 
market  anel  unelerwriting  ixKjuirement.s 
anel  e:hanging  or  unie]ue!  exensumer 
e;harae:te!ri.stie:s  woulel  likely  leael  te) 
ineiexairate  estimates  fe)r  the  time  a 
.s])e!e:ifie:  e:re!ilit  ])re)elue;t  take!s  te)  e)riginate! 
anel  thus  leael  to  ex)mi)e)n.satie)n 
.struedures  that  eireate  ste!e!ring 
inex!ntiye!s.  The!  Burexni  furthe!r  l)e!lie!ye!s 
that  the  aex:urae;y  e)f  the  e!.stim:ite!s  weeulel 
1)1!  iliffieailt  to  yea'ify  without  reixeriling 
the!  iiedual  numbe!r  of  hours  workeel  on 
partieailar  eaeelit  ])roelue:t.s  anyw.iv.  The 
lhire!au  helieyes  that  this  information 
woulel  1)1!  ne!ex!.s.siiry  not  only  to  .se!t  the! 
e!stimate!  initieilly  but  also  to  exilibr.ite 
the!  i!.stimate!  as  market  exenelitions  anel 
e.onsumer  e:harae:te!ri.stic.s  r€i])iilly  e!ve)lye! 
anel  to  ex)rre!e:t  inaexainieaeis.  The  Bureum 
bielieyeis  that  the!  ])e)te!ntial  for 
inciexairae;y  or  eleliberale  abu.se  anel 
burelens  of  reaiuKlying  anel  trae:king 
inaexairate  e!.stimate).s  outweighs  any 
benefit  gaineel  by  permitting  e!stimates 
e)f  the  actual  hours  workeal.  Thei.se  types 
e)f  estimates  are  not  currently  coye!ri!el  by 
the  exeanption  in  ex)mme!nt  3{)(el)(  l)- 
;kiii,  anel  the  Bureuui  is  ne)t  ameneling 
the  eximment  to  ])ermit  them.'"' 

To  ])re)yiele  further  e:larifie:atie)n  the 
Bure!jiu  notes  theit  ex!rtiiin  ‘‘jeerinissible 
methoels  e)f  ex)mpe!nsatie)n”  .sj)e!eafie:ally 
allow  ex)m])e!nsation  metheiels  to  be 
exileailateel  with  referenex!  to  anel  a])plie!el 
to  a  .s])e!e:ifie:  transaedion  while  others 
idlow  for  ex)m])e!n.s;ition  medhoels  to  he 
exileadciteel  with  re!fe!ri!nex!  to  anil  iii)])lie!el 
to  multi])le!  transaedions.  For  exani])!!!, 
the  piermissible!  me!the)ils  of 
eximpensation  in  ex)mme!nt  ;t()(el)(  l)- 
2.i.A  (ex)m])e!n.satie)n  aeljustment  for  total 


'"■Il  il  loiin  orif^iniilor’.s  comiiimsiilion  w.is 
ciilcidiilcd  (in  ill)  cstiniiitc  iiriimirs  worked  iiir  ii 
spocilic  prodiiiX.  or  by  iiny  olhor  !nolhodolo};y  lo 
dcliirmini!  lime  worked  other  Ihiin  accoimlin}^  lor 
iicluiil  hours  worked,  the  methodolo<>v  would  he 
|)ermissihle  only  il'il  diel  not  meet  the  delinition  of 
il  proxy  (iind  complied  with  other  ii|)pliciihle  laws). 
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dollar  amount  or  total  number  ol 
transactions),  15  (long  term 
|)(!i  formance).  F  (adjustment  alter 
certain  number  of  transactions).  F  (tbe 
|)(!rcentag(;  of  ai)])lications  that  rtisult  in 
consummated  transactions),  and  V, 
((luality  of  tbe  loan  files  submittiul  to 
the  cnulitor)  ])ennit  compensation 
adjustnnmts  to  b(!  calculated  with 
refer(;nc(!  to  and  applied  to  multiple 
transactions.  The  otlna’  permissible 
methods  of  com])ensation  in  comment 
3()(d)(l)-2.i.(i  (hourly  rate  of  pay)  and  IJ 
(existing  or  new  customer)  p(!rndt 
com])ensation  methods  to  he  calculated 
with  nderence  to  and  a])])lie(l  to  a 
siKuafic  tran.saction.  The  Bureau  further 
notes  that  the  j)(;rmis.sihle  methods  of 
compensation  to  he  calculated  with 
reference  to  and  applied  to  multiple 
transactions  should  he  considered 
together  with  existing  conmnait 
3(i((l)(l)-()  that  provides  inter])retation 
of  "periodic  changes  in  loan  originator 
compensation.”  That  comment  gives  as 
an  exam])le  (5-months  as  a  j)ermis.sihle 
period  for  revising  com])ensation  after 
considering  midtiple  tran.sacdions  and 
other  variables  over  time. 

Varies  Ba.sed  On 

'i’lFA  section  12()B(c)(l)  prohibits  a 
mortgage  originator  from  receiving,  and 
any  per.son  from  j)aying  a  mortgage 
originator,  “compensation  that  varies 
t)ased  on”  the  terms  of  the  loan 
(emphasis  added).  The  prohihitit)n  in 
existing  §  l()2(5.3(i(d)(1)  is  on 
“compen.sation  in  an  amount  that  is 
based  on”  the  transaction’s  terms  and 
conditions  (emphasis  added).  In  the 
pro])osal,  the  Bureau  .stated  its  belief 
that  the  meaning  of  the  statute’s 
reference  to  compensation  that  "varies” 
based  on  transaction  terms  is  alreadv 
embodied  in  §  102(5. 3(5(d)(l).  Thus,  the 
Bureau’s  proposal  would  not  have 
revised  l()2(5.3(5(d)(l)  to  include  the 
word  "varies.” 

'I’he  Bureau  further  stated  its  belief  in 
the  pro])osal  that  compen.sation  to  loan 
originators  violates  the  prohibition  if  the 
amount  of  the  com])en.sation  is  based  on 
the  terms  of  the  transaction  (that  is.  a 
violation  does  not  reejuire  a  showing  of 
any  person’s  subjective  intent  to  relate 
the  amount  of  the  i)ayment  to  a 
])articular  loan  t(;rm).  Proposed  new 
comment  3(i((l)(l  )-1  .i  would  have 
clarified  the.se  points.  The  Bureau 
further  projKxsed  new  commeid 
3(i((l)(1)-l  he  ado|)ted  in  place  of 
existing  comment  3(5((1)(1  )-l .  the 
substance  of  which  would  have  been 
moved  to  comment  .'5(i(a)-5.  as 
discussed  above. 

’fhe  proposed  (X)nunent  al.so  would 
have  clarified  that  a  difference  between 
the  amount  of  compensation  ])aid  and 


the  amount  that  would  have  been  ])ai(l 
for  differ(!nt  terms  might  b(!  shown  bv  a 
c.ompari.son  of  different  transactions,  but 
a  violation  (lo(;s  not  reepnn!  a 
compari.son  of  multiple  tran.sactions. 

I’he  Bunxm  did  not  receive  anv 
comments  on  this  ])ropo.sal.  Tbe  Bureau 
is  ado|)ting  the  substance  of  the 
comment  as  proj)osed  but  further 
clarifying  that  when  then;  is  a 
conpjensation  ])olicy  in  place  and  the 
objective  facts  and  circumstances 
indicati;  the  policy  was  followed,  the 
determination  of  whether  com|)en.sation 
would  have  hi;en  different  if  a 
tran.saction  team  had  be(!n  diffenmt  is 
made  by  analysis  of  the  iJolicy.  A 
compari.son  of  multiple  transactions  and 
amouids  of  compensation  paid  for  those 
tran.sactions  is  generally  needed  to 
determine  whether  comj)ensation  would 
have  been  different  if  a  tran.saction  term 
had  been  different  when  then;  is  no 
com])ensation  policy,  or  when  a 
compen.sation  policy  exists  but  has  not 
been  followed.  The  revised  comment  is 
intended  to  ])rovide  loan  originator 
organizations,  creditors,  and  other 
piMsons  that  maintain  and  follow 
permissible  loan  originator 
com])en.sation  ])olicie.s  gnxitcir  certainty 
about  whether  they  an;  in  compliance. 

f’or  the  rea.sons  discu.ssed  above;,  this 
final  rule  adopts  n(;w  coinm(;nt 
3(5((1)(1)-1  as  |)ropo.sed  and  moves 
(;xi.sting  commeid  3(5(d)(l)-l  to 
comment  3(i(a)-.5. 

Pooled  (iompen.sation 

(iomment  3l5(d)(l)-2  currently 
provides  examples  of  comp(;nsation  that 
is  bas(;d  on  tran.saction  terms  or 
conditions.  Mortgage  creditors  and 
others  have  rai.sed  (piestions  about 
whether  loan  originators  that  are 
compensated  diffen;ntly  than  one 
another  and  originate  loans  with 
different  terms  are  prohibited  under 
§  102(5. 3(5(d)(l)  from  pooling  their 
compensation  and  sharing  in  that 
comjien.sation  pool.  'I’he  Bureau 
proposed  to  revise  comment  3(5({1)(1)- 
2.ii  to  make  clear  that,  wlu;re  loan 
originators  have  different  commission 
rates  or  other  compen.sation  plans  and 
they  each  originate  loans  with  different 
t(;rm.s.  ^  102(5. 3()(d)(l )  does  not  permit 
the  ])ooling  of  com])en.sation  so  that  the 
loan  originators  share  in  that  ])ool(;d 
compen.sation.  For  examph;,  assume 
that  Loan  Originator  A  receives  a 
commi.ssion  of  2  ])erc(;nt  of  the  loan 
amount  for  each  loan  that  he  or  .she 
originat(;.s  and  originates  loans  that 
generally  have  higher  intere.st  rates  than 
the  loans  that  Loan  Originator  B 
originates.  In  addition,  assume  Loan 
Originator  B  receives  a  commission  of  1 
percent  of  the  loan  amount  for  (;ach  loan 


that  he  or  she  originates  and  originates 
loans  that  generally  have  lower  intere.st 
rates  than  the  loans  originated  by  Loan 
Originator  A.  In  this  (;xample,  propo.s(;d 
i:onnm;nt  3(5((1)(1  )-2.ii  would  have 
clarified  that  the  conpien.sation  of  tin; 
two  loan  originators  may  not  be  ])ooh;d 
so  that  the  loan  originators  share  in  that 
pooled  compensation. 

In  the  ,su])j)lementary  information  to 
the  projiosal,  the  Bureau  stated  its  belief 
that  this  ty|)e  of  pooling  is  prohibited  bv 
§  102(5. 3(5(d)(l)  b(;cau.se  each  loan 
originator  receives  compensation  based 
on  the  ti;rm.s  of  the  tran.sactions  thev 
collectively  make.  This  type  of  pooling 
arrangement  could  jirovide  an  incentive 
for  the  participating  loan  originators  to 
.steer  some  consumers  to  loan 
originators  that  originate  loans  with  less 
favorable  terms  (for  examjile.  that  have 
higher  intere.st  rates)  to  maximize  their 
overall  compen.sation. 

The  Bureau  received  only  one 
comment  on  this  proposed  revision,  and 
that  commenter  favored  the  |)ropo.sal. 

For  the  r(;ason.s  discu.ssed  above,  this 
final  rule  adopts  comment  3(i((l)(l  )-2.ii 
(r(;de.signated  as  comment  3(i(d)(l  )-2.iii) 
as  ])ropo.se(l  in  substance,  althougb  the 
pro])os(;d  language  has  h(;en 
str(;andined. 

(^editor’s  Fl(;xibilitv  in  S(;tting  Loan 
'I’erms 

(iomment  3(5(d)(l)-4  currently 
clarifies  that  ??  102(5. 3(i(d)(l )  does  not 
limit  the  creditor’s  abilitv  to  offer 
certain  loan  t(;rm.s.  Sjiecifically. 
comment  3(i(d)(l)-4  .sjiecilies  that 
^  102(5. 3(i((l)(l)  does  not  limit  a 
creditor’s  ability  to  offer  a  higher 
interest  rate  as  a  means  for  the 
consumer  to  finance  the  jiayinent  of  the 
loan  originator’s  compen.sation  or  other 
costs  that  the  consumer  would 
otherwise  j)ay  (for  example,  in  c:ash  or 
by  incr(;a.sing  the  loan  amount  to 
finance  such  costs).  Thus,  a  creditor  is 
not  jirohibited  by  §  102(5. 3(5(d)(l)  from 
charging  a  higher  intere.st  rate  to  a 
consumer  who  will  pay  some  or  none  of 
the  co.sts  of  the  tran.saction  directly,  or 
offering  the  consumer  a  lower  rate  if  the 
consumer  pavs  more  of  the  co.sts 
directly.  The  comment  states,  for 
exam])le,  that  1  ()2(5.3(5((1)(1 )  does  not 
prohibit  a  cr(;ditor  from  charging  an 
intere.st  rate  of  (5.0  percent  where  the 
consumer  pays  some  or  all  of  the 
tran.saction  costs  and  an  inter(;st  rate  of 
(5. .5  percent  when;  the  consumer  pays 
none  of  those  costs,  'flu;  comment  al.so 
clarifies  that  4}  1  ()2(5.3(5((1)(1 )  does  not 
limit  a  creditor  from  oflering  or 
providing  differ(;nt  loan  terms  to  the 
consumer  based  on  the  creditor’s 
assessment  of  credit  and  other  risks 
(such  as  where  the  creditor  u.ses  risk- 
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l)ji.s(!(l  pricing  to  sot  the  interest  rate  lor 
consumei's).  Finally,  the  coininent  notes 
that  a  creditor  is  not  prohibited  under 
S  102(i.8(>(d)(l )  Iroin  charging 
consumers  interest  rat(!s  that  include  an 
interest  rate  |)remium  to  recoup  the  loan 
originator's  compensation  through 
incrtiascid  interest  |)ai<i  by  the  consumer 
(such  as  l)V  adding  a  percentage 
|)oint  to  tin;  interest  rate  on  (;ach  loan 
transaction).  This  interpnaation 
njcognized  that  creditors  that  pay  a  loan 
originator's  com|)ensation  generally 
rticonj)  that  cost  through  a  higher 
inten!St  rate  charged  to  the  consumer. 

Tlu!  Ilureau  j)roposed  to  revise 
comment  8(i(d)(l)— 4  to  harmonize  it 
with  the  Bureau's  propo.sal  to 
imjilement  TILA  section 
12yB(c)(2)(B)(ii).  which  would  have 
jji’ohihited  consumers  from  paying 
upfront  points  and  fees  on  certain 
transactions.  As  discussed  in  the 
.section-l)v-s(H:tion  analvsis  of 
tj  l()2(>.8(i(d)(2)(ii).  the  ilureau  is  not 
adopting  this  restriction  in  the  final 
rule.  Nevertheless,  the  Bureau  Ixdieves 
it  is  a])pn)j)riate  to  nwi.se  this  comment 
for  clarity.  .Specifically,  as  nn  i.sed. 
comment  8(i(d)(l)-4  provides  that,  ifa 
cniditor  j)avs  com|)(!nsation  to  a  loan 
originator  in  compliance  with 
^  l()2(i.8li(d).  tlu!  creditor  may  recov(*r 
the  costs  of  the;  loan  originator's 
compensation  and  other  co.sts  of  the 
tran.saction  hv  charging  the  consumer 
points  or  fees  or  a  higher  interest  rate  or 
a  combination  of  these.  Thus,  the  final 
comment  clarifiijs  the  existing  comment 
that  in  such  transactions,  a  creditor  may 
charge  a  higher  interest  rate  to  a 
consumer  who  will  jjay  fewer  of  the 
costs  of  the  transaction  at  or  before 
closing,  or  it  may  offer  the  consumer  a 
lower  rate  if  the  consuima'  pays  more  of 
the  transaction  costs  at  or  before  closing. 
For  example,  if  the  con.sumer  pavs  half 
of  the  tran.saction  costs  at  or  before 
closing,  a  creditor  may  charge  an 
interest  rate  ofti.O  percent  but.  if  the 
consumer  |)ays  none  of  the  transaction 
co.sts  at  or  before  closing,  a  creditor  may 
charge  an  interest  rate  of  (>..5  percent.  In 
transactions  where  a  creditor  pays 
compensation  to  a  loan  originator  in 
compliance  with  1()2(i.8()(d).  a  crculitor 
al.so  may  offer  diffenmt  consunuirs 
varying  intere.st  rates  that  include  a 
consistent  intenjst  rate  |)remium  to 
r(!coup  the  loan  originator's 
comptmsation  through  increased 
interest  paid  l)v  the  con.sumer  (such  as 
by  consistently  adding  0.2.5  penxmtage 
|)oint.s  to  the  inttmjst  rate  on  each 
transaction  wh(!r(!  the  loan  originator  is 
compensated  hasiul  on  a  percentage  of 
tlie  amount  of  the  cnulit  extended). 


Point  Banks 

The  Biuxniu  .stated  in  the  pro])osal  that 
it  had  considered  proi)osing 
commentary  language  addressing 
wh(!ther  there  are  any  c:ircum.stanc(!s 
under  which  point  hanks  an; 
permissible  iiiuhir  ^  1()2().8l)(d)."^  Basiul 
on  the  views  expre.ss(;d  by  the  .Small 
Fntity  R(!presentatives  partici])ating  in 
the  .Small  Business  R(!view  Panel 
process,  olluir  .stakeholders  during 
outreac;h.  and  the  Bureau's  own 
analysis,  the  Bureau  .stated  that  it 
hedieved  that  there  should  he  no 
circum.stances  under  which  point  banks 
are  permissible,  and  the  proi)osal  would 
have  continued  to  prohibit  them  in  all 
ca.ses.  A  few  commenters.  including  a 
community  hank  and  an  organization 
representing  .State  bank  supervisors, 
expres.sed  support  for  the  Bureau’s 
decision  not  to  allow  ])oint  hanks,  and 
no  comnnmters  objected  to  the  Bureau’s 
pro])o.sed  approach.  The  Bureau  is  not 
adopting  in  this  final  ride  any  ])rovi.sion 
purporting  to  de.scrihe  circumstances 
under  which  point  hanks  would  he 
permissible  under  l()2().8(»(d)(l ). 

Pricing  (kmcessions 

As  an  outgrowth  of  the  general  ban  on 
varying  compensation  based  on  the 
terms  of  a  tran.saction.  the  Board’s  2010 
Loan  Originator  Final  Rule  included 
commentary  that  interjinits 
§  102().8()(d)(l)(i)  to  ])rohihit  changiis  in 
loan  originator  compen.sation  in 
connection  with  a  ])ricing  concession, 
y.e..  a  change  in  tran.saction  terms. 
.Specifically,  comment  8()(d)(l)-.5 
clarifies  that  a  creditor  and  loan 
originator  may  not  agree  to  set  the 
originator's  com])en.sation  at  a  certain 
level  and  then  snhseijnently  lower  it  in 
selective  cases  (such  as  where  the 
consumer  is  offered  a  reduced  rate  to 
meet  a  ipiote  from  another  creditor).  The 
Board  adopted  the  commentary  out  of 
concern  that  jjermitting  creditors  to 
decrea.se  loan  originator  comjiensation 
because  of  a  change  in  terms  favorable 
to  the  con.snmer  would  result  in 
loo])hole.s  and  permit  evasions  of  the 
ride.  7.5  FR  .58.509,  58524  (.Sept.  24, 
2010).  In  jiarticidar,  the  Board  reasoned, 
ifa  creditor  could  agree  to  set 
originators’  compensation  at  a  high  level 
generally  and  then  suh.seiiueidly  lower 
the  compen.sation  in  selective  ca.ses 

“'.'X  |)(iinl  hiink  is  <1  coiitinudiisly  iiKiiiitiiiiusI 
accouiitiii”  lialcinci!  iil  Imsis  pdiiits  crdililial  In  <1  loan 
ni'i^inatnr  liv  a  crndilor  lor  ni'i<^i nations,  i'l'oin  Ihn 
point  hank,  amounts  an!  (Ii!l>it)!(l  whon  "spoilt ''  liv 
llio  loan  orijiinator  to  olitain  prioina  concossions 
Inmi  till!  crodilor  on  a  oonsumor’s  Ixiliall  lor  any 
transaction.  I'or  fniilior  explanation  ol  lunv  point 
hanks  oporalo.  soo  Iho  soclion-hv-siiclion  analvsis  ol 
proposcid  ^  102(>.:i(i(d)(1)(i).  77  l-'K  .')ri2!l4  (.Sopt.  7. 
2012). 


hilsed  on  the  actual  loan  terms,  that 
practice  could  have  the  same  effeid  its 
increasing  the  originator’s  compen.sation 
for  higher  rati!  loans.  Id.  The  Boiird 
stilted  that  such  com])en.sation  practices 
iire  hiirmful  iind  unfair  to  consumers.  Id. 

The  Bureiui  |)roi)osed  three  revisions 
to  the  l()2().8()(d)(l)  commentary 
addressing  whether  it  loan  originator 
may  heiir  the  cost  of  it  pricing 
conce.ssion  through  reduced 
comiiensation.***'  The  first  chiinge 
proposed  by  the  Bureau  was  to  revise 
comment  8()(d)(l)-5  to  clarify  that, 
while  the  craditor  mny  change  loiin 
terms  or  pricing  to  match  a  competitor, 
to  avoid  triggering  high-cost  mortgage 
provisions,  or  for  other  reasons,  the  loan 
origiiKdor's  conij}(ins(ition  on  that 
tran.saction  may  not  he  changed  for 
tho.se  reasons.  Revised  comment 
8(i(d)(l)-5  would  have  further  clarified 
that  a  loiin  originator  may  not  agree  to 
reduce  its  comjien.sation  or  provide  a 
credit  to  the  con.sumer  to  pay  a  iiortion 
of  the  consumer’s  closing  costs,  for 
eximi])le,  to  avoid  high-cost  mortgage 
provisions.  The  revised  comment  also 
would  have  included  a  cross-reference 
to  new  ])roposed  comment  8()(d)(l)-7 
for  further  interpret;ition,  .is  discus.sed 
below. 

The  ])roi)osal  tilso  would  have 
removed  existing  comment  8()(d)(l)-7, 
which  states  that  the  jirohihition  on 
compen.sation  based  on  transaction 
terms  does  not  apply  to  transactions  in 
which  any  loan  originator  receives 
comjiensation  directly  from  the 
con.sumer  (i.a.,  consumer-])aid 
compensation)  under  the  exi.sting  rule. 
As  discussed  above,  the  Dodd-Frank  Act 
now  ap])lie.s  the  prohibition  on 
com])en,sation  based  on  tran.saction 
tiii'ins  to  consumer-jiaid  compensation. 
Thus,  the  Bureau  stated  that  it  believed 
it  was  appropriate  to  propo.se  to  remove 
exi.sting  comment  8()(d)(l)-7  and  to 
interpret  comment  8()((l)(l)-5  as 
a])])lving  to  loan  originator 
organizations  that  receive  comjiensation 
directly  from  consumers  as  well  as  to 

'’“Tlio  nivisions  to  ixiiniminl  ;lfi((l)(  1  )-5  and 
:t()(<l)(  l)-7  aditrnss  the  loll(i\vinf>  sennarios:  (1 ) 
W’luiri!  a  crndilor  rndiic:ns  Ihn  coinpnnsalion  paiit  to 
an  in(ti\  idiial  toan  originator  in  coniuiction  with  a 
i:tiangn  in  transaction  tnrnis:  (2)  wtinri!  a  crnitilor 
r(!(incns  llin  coinpnnsalion  paid  to  a  loan  originator 
organization  in  coniuiclion  with  a  changn  in 
transaction  liirnis.  with  or  willioni  a  corresponding 
rndnetion  hv  thn  loan  originator  organization  in  llu! 
coinpnnsalion  paid  to  an  individual  loan  originator: 
or  (;t)  in  a  transaction  whnrn  Ihn  loan  originator 
organization  rncnivns  coinpnnsalion  dirnctiv  Iroin 
Ihn  consiimnr.  ivhnrn  a  loan  originator  oi'ganiz.alion 
rnduens  its  own  coinpnnsalion  with  or  wilhoni  a 
corrnsponding  nuinclion  in  coinpnnsalion  paid  to 
an  individual  loan  originator.  Thus,  thnsn  rnvisions 
do  not  addrnss  whnrt!  a  crndilor  or  loan  originator 
organization  alters  transaction  Inrins  that  do  not 
consist  oiorrnsult  in  pavinnnl  oT  loan  originators. 
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loan  originators  that  receive 
coini)en.sation  from  creditors. 

Finally,  in  jjlace  of  exi.sting  comment 
3()((1)(1)— 7,  the  Bureau  projjosed  to 
include  a  new  comment  3()(d)(1)-7,  to 
clarify  that  tlu;  interpnitation  that 
^  1()2().3(j(d)(  1  )(i)  ijrohihits  loan 
originators  from  decreasing  their 
compensation  to  hear  the  cost  of  pricing 
concessions  does  not  a])ply  wlune  the 
transaction  t(;rms  change  after  the  initial 
oiler  due  to  an  unanticipated  increase  in 
ciertain  closing  costs.  The  Bureau 
Believed  that  it  was  apjnojuiatc!  to 
])ro])ose  this  clarification  hecau.se  such 
situations  did  not  ])re.sent  a  ri.sk  of 
steering  and  c:ouhl  allow  additional 
flexibility  to  the  jiarties  to  consummate 
a  transaction  after  unexpected 
developments.  .S])ecifically.  new 
comment  3(i(d](l)-7  would  have 
clarified  that,  notwithstanding  comment 
3(i(d)(l)-5,  §102(1. 3(i(dKl)  does  not 
|)rohihit  loan  originators  from 
decreasing  their  compensation  to  cover 
unantici])ated  increases  in  non-affiliated 
third-])artv  closing  costs  that  oxccmhI 
limits  imposed  under  the  RE.SBA 
di.sclosure  rules  and  other  api)licat)le 
laws.  The  RE.Sl’A  di.sclosure  rules 
(implemented  in  Regulation  X)  recpure 
creditors  to  estimate  the  costs  for 
.settlement  s(;rvices  within  a  few  davs  of 
a])i)lication.  and  restric.t  the  amount  of 
cost  increases  beyond  thos(^  estimates 
[i.a..  “tolerance"  recpiirements**”) 


'‘''’roliir.iiico  ri!(|iiir(!mi!nls  (toliinmcos)  iin; 
iiccunicy  sliiiKliirds  mulor  ,\.  willi 

|■(!sp(K:l  lo  lluif’ood  I'ailh  (islimaU!  u  hicli 
.sumiiiariz(!s  oslimaliul  .scttlomant  (;liarf>i)s  aiul  is 
provided  lo  hoi  rowors  uiid(!r  Kli.SI’A  soolion  .Sic) 
(KI'l.SI’A  (ir’ll).  .Sfv;  12  (d'R  1024. 7(0)  and 

(1).  R(!”idalion  X  pnividos  Idr  lliris!  caUigoriiis  ol 
lolorancos.  .Soction  lO24.7((0(l)  ol  Rogulalion  X 
))i<)vidos  that  Iho  actual  s(!llli!mi!nl  charges  niav  not 
exceed  Ihe  amounls  includtKl  on  llie  RlvSR,\  (d'K  for 
(1)  ihe  originalion  charge.  (2)  wliile  llie  horrower's 
inliaesi  rate  is  lof:k(!d.  thecnalit  or  charge  lor  Ihe 
interest  rale  chosen.  (.’1)  whihi  Ihe  l)orro\V(!r's 
interest  rale  is  loc:ked.  the  adjusted  origination 
cliarge:  and  (4)  transfer  la.\(!s  (zero  |)erc(!nl 
loleranca;).  .Section  lt)24.7(e)(ii)  provides  that  Ihe 
sum  of  Ihe  settlement  charges  for  llu;  following 
servic(!s  may  not  he  greater  than  10  |)erc(mt  ahov(! 
Ihe  sum  of  till!  (islimaled  charges  for  Ihosi;  services 
inchuhal  on  Ihe  RR.SPA  (IRR  for  ( 1 )  lender-rcxpnnul 
.setlhmienl  services,  when;  Ihe  lender  selects  Ihe 
third-party  scsillement  servica;  provid(!r.  (2)  lender- 
rtKpiiiaal  sca  vices.  lithi  services  and  reipdred  lilh; 
insurance,  and  owner's  title;  insurance;.  whe;n  the; 
heirreiwe;!'  use;s  <1  se;ltle;me;nl  se;rvii:e;  pre)viele;r 
iele;ntifieel  hy  Ihe;  leiem  eeriginiite)!'.  anel  (2) 
geive;rnme;nl  re;e:e)reling  e:haiges  (10  pe;re:e;nt 
le>le;riuie:e;).  .Se;e:lie)n  1024.7(e;)(:i)  |)ie)vide;.s  thill  iill 
e)lhe;r  e;slimaled  charge;s  may  ediiinge;  hy  <iny  iuuenml 
prieir  lei  se;llle;me;nl  (nei  teih;rime:e;).  l)nele;r  Re;guliitie)n 
X.  the;  e;slimale;s  ine;luele;d  em  Ihe  RlvSIhX  (il'l'; 
ge;ne;iiillv  are;  hinding  within  Ihe;  le)le;rane:e;s.  12  (IFR 
1024.7(f).  In  limile;d  inslance;s.  heiwe;ve;r.  ii  re;vise;el 
RR.Sl’A  (IFF  may  he;  pre)vide;el  refle;e:ling  iin  iiu:re;iise; 
in  sellleaueni  chiirge;s  (I'.g..  feir  e;himge;el 
e:ire:umslane:e;s.  de;fine;el  in  12  CFR  1024.2(h).  lhal 
reisull  in  ine:re;ase;d  .se;ltle;me;nl  eliarges  eir  ii  ediemge; 
in  the;  heirreiweer's  eligihililx'  feir  Ihe;  spe;e:ifie;  leian 
terms  ide;ntifie;d  in  the;  RF.Sl’A  (IFF),  hi.  In  the  2012 


dopniiding  on  whether  the  settlement 
service  jirovider  is  .selected  hv  the 
creditor,  by  the  consiuiKtr  from  a  list 
jirovided  hy  the  creditor,  or  by  the 
consumer  011  the  opttii  market.  Thus,  the 
proposed  comment  would  have 
pitriiiitted  pricing  concessions  to  cover 
unantici])ated  increases  in  non-affiliated 
third-iiarty  closing  costs  that  exceed  tlu; 
Regulation  X  tolerancits,  provided  that 
the  critditor  or  the  loan  originator  does 
not  know  or  should  not  reasonablv  be 
exjiected  lo  know  the  costs  in  advance. 

Broposed  comment  3(i(d)(l)-7  also 
would  have  explained,  by  way  of 
example,  that  a  loan  originator  is 
reasonably  exjiected  to  know  the 
amount  of  the  third-partv  closing  costs 
in  advance  if  the  consumer  is  allowed 
to  choose  from  among  only  three  jire- 
approved  third-party  service  providers. 
In  contrast,  where  a  consumer  is 
jiermitted  to  shop  for  the  third-party 
service  jirovider  and  selects  a  third- 
jiarty  service  jirovider  entirelv 
indejiendently  of  any  jire-ajijiroval  or 
recommendation  of  the  creditor  or  loan 
originator,  the  loan  originator  might  not 
he  reasonably  exjiected  to  know  the 
amount  of  the  closing  costs  in  advance 
because  of  the  lack  of  commuuication 
and  coordination  between  the  loan 
originator  and  the  third-jiarty  service 
Jirovider  jirior  to  jirovision  of  the 
estimate.  The  Bureau  stated  in  the 
jirojiosal  that  if  a  loan  originator 
rejieatedly  reduces  its  comjiensation  to 
littiir  the  cost  of  ju  icing  concessions  for 
the  same  categories  of  closing  costs 
across  imdtijile  transactions  ha.sed  on  a 
series  of  jiurjiortedly  unanticijiated 
exjienses,  jirojiosed  comment  3(i(d)(l)-7 
would  not  ajijilv  to  this  situation 
because  the  loan  originator  would  be 
reasonably  exjiected  to  know  the  closing 
costs  acro.ss  midtijile  transactions. 

As  noted  above,  the  Bureau  exjilained 
it  believed  the  new  comment  was 
ajijirojiriate  because  rediu:tions  in  loan 
originator  comjien.sation  to  hear  the  co.st 
of  ju  icing  concessions,  when  made  in 
resjionsi!  to  unforeseen  events  outside 
the  loan  originator's  control  to  comjily 
with  otherwi.se  ajijilicalile  legal 
retjuirements,  do  not  raise  concerns 
about  the  jiotential  for  steering 
consumers.  The  Bureau  also  stated  that 
this  further  clarification  would  have 
effectuated  the  jiurjioses  of.  and 
facilitated  comjiliance  with.  Til. A 
.section  1 2nB(c)(l )  and  §  l()2(i.3(i(d)(l](i) 
because,  without  it,  cnulitors  and  loan 


'I'll.A-RF.Sl’A  Froposiil.  tin;  Huromi  propii.si;!! 

(:(;rlain  (:hang(;s  tii  tiu;  l()l(;ran(:(;.s.  .such  as  sul>j(;cling 
s(;tlli;im;til  charges  hv  h;n(h;r-alTiliati;(l  providers  lo 
z(;ro  percent  loh;raiice.  .S'ee  77  I'R  .SI  lli!l-72  (.Aug. 
23.  21112).  For  a  discussion  ol  loh;ranc(;s  more 
gen(;rallv.  see  Ihe  2(112  'I’lFA-RF.Sl’A  I’roposal.  77 
FR  .SI  l(>r)-7.S  (Aug.  23.  21112). 


originators  might  incorrectly  conclude 
that  a  loan  originator  bearing  the  co.st  of 
these  ju  icing  concessions  would  violate 
those  jirovisions,  or  creditors  and  loan 
originators  couht  face  unnecessarv 
uncertainty  with  regard  to  comjiliance 
with  these  jirovisions  and  other  laws, 
such  as  Regulation  X’s  tolerance 
nujuirements  (as  ajijilicable).  The 
Bureau  further  .solicited  comment  on 
whether  the  jirojiosed  revisions  to  the 
§  l()2(i.3(i(d)(l)  commentary  would  he 
ajijirojiriate,  too  narrow,  or  create  a  risk 
of  uiulermining  the  jirincijial 
jirohibition  of  comjiensation  based  on  a 
transaction's  terms. 

The  Bureau  received  ajijiroximatelv 
20  comments  regarding  the  jirojiosed 
revision  to  the  §  l()2(i.3(i(d)(l) 
commentarv  to  allow  loan  originators  to 
reduce  their  comjiensation  to  cover 
unanticijiated  increases  in  non-affiliated 
third-jiarty  closing  costs  that  would 
exceed  ajijilicable  htgal  requirements. 
Several  consumer  groujis  exjiressed 
ojijiosition  to  this  jirojio.sal.  asserting 
that  the  Bureau  should  not  allow 
reductions  in  loan  originator 
comjiensation  to  hear  the  co.st  of  jiricing 
concessions  under  any  circumstances. 
They  stated  that  jiermitting  loan 
originators  to  reduce  their  comjieusation 
to  account  for  increases  in  third-jiarty 
fees  will  weaken  the  incentive  for  third 
jiarties  to  jirovide  accurate  estimates  of 
their  fees  (thereby  luulermining  the 
transjiantncy  of  the  market);  jilace 
ujiward  jiressurt!  on  broker 
comjiensation  to  ab.sorb  unanticijiated 
closing  cost  increases;  and  encourage 
violiitions  of  RESBA  section  H’s 
Jirohibition  on  giving  or  accejiting  a  fee, 
kickback,  or  any  other  thing  of  value  in 
exchange  for  referrals  of  settlement 
service  liusiness  involving  a  federally 
related  mortgage  loan.  The  consumer 
groujis  also  criticized  as  unreali.stic  the 
jirojio.sal  to  jiermit  reductions  in  loan 
originator  comjiensation  to  hear  the  co.st 
of  Jiricing  concessions  only  when  a  loan 
originator  does  not  know  or  should  not 
reasonably  he  exjiected  to  know  the 
amount  of  the  closing  co.st  in  advance. 

In  the  consumer  groujis  views,  loan 
originators,  by  virtue  of  their 
(txjierience,  will  or  should  always  know 
the  actual  closing  costs;  thus,  the 
Bureau's  jiremi.se  for  the  jirojio.sed 
excejition  to  the  jirohiliitiou  on  reducing 
loan  originator  comjiensation  to  hear  the 
cost  of  a  Jiricing  concession  will  never 
occur  in  jiractice. 

An  organization  commenting  on 
behalf  of  State  bank  .sujiervisors 
sujijiorted  allowing  reductions  in 
comjiensation  to  hear  the  co.st  of  jiricing 
concessions  made  in  resjionse  to 
unforeseen  events  genuinely  outside  the 
control  of  the  loan  originator.  The  grouji 
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wrote  that  sucli  reductions  in  loan 
originator  compensation  should  not 
raise  concerns  alunit  the  potential  for 
st(H!ring  consumers  to  particular 
transaction  terms.  The  grou])  also  stated 
that  the  proposed  changes  to  the 
commentary  to  ^  l()2(i.8()(d)(l )  would 
provide  needed  claritv  and  coherence  in 
this  area. 

Many  indn.stry  commenters.  including 
large  and  medium-sized  iniancial 
in.stitutions  as  well  as  .several  national 
trade  as.sociations.  supported  in 
])rinci|)le  the  Bureau's  interpretation  of 
S  102(i.3(){d)(l )  to  j)ermit  reductions  in 
loan  originator  compensation  in  the 
circumstances  de.scrihed  in  proposed 
revised  comment  8(i((l){l  )-7.  (Ine 
community  hank  stated  its  a])preciation 
for  the  Bureau  ])roviding  better  insight 
into  an  area  that,  according  to  the  bank, 
has  been  vague  since  the  existing 
njgulation  went  into  effect  and  asserted 
that  the  Bureau  is  correct  in  allowing  for 
reductions  in  loan  originator 
compensation  to  bear  the  cost  of  ])ricing 
concessions  in  certain  instances  where 
the  consumer  will  not  suffer  material 
harm.  I'lie  hank.  howev(;r.  critii:ized  the 
circumstances  descrihcul  in  proposed 
revi.sed  commeid  8(j(d)(l)-7  as  too 
snhj(!ctive  and  narrow.  A  financial 
holding  company  comimmted  that  the 
language  j)(!rmitting  a  reduction  in  loan 
originator  compmisation  to  bear  the  cost 
of  a  pricing  concession  only  if  tin;  loan 
originator  doi!s  not  know  or  is  not 
reasonably  (!xpected  to  know  the 
amount  of  the  closing  costs  in  advance 
was  too  ambiguous.  A  trade  association 
r(!pre.s(!nting  the  mortgage  industrv 
({uestioned  the  meaning  in  the  proposed 
commentarv  provision  of  the  term 
“unanticij)ateil  expen.ses"  because,  the 
a.s.s(H:iation  statcid.  these  tyj)e.s  of 
additional  expen.ses  would  typically 
constitute  changed  circumstances, 
which  are  alreadv  tin;  subject  of 
redisclosure  of  the  RlvSBA  GFE. 

Some  industry  commenters  urged  the; 
Bureau  to  allow  nuluctions  in  loan 
originator  com|)ensation  tc)  hear  the  cost 
of  i)ricing  concessions  under  additional 
circumstances,  such  as  to  cover  closing 
cost  incnia.ses  within  the  Regulation  X 
tolerance  recpiirements  (in  contrast  to 
the  j)roj)o.sal.  which  would  perndt 
pricing  concessions  only  where  the 
closing  cost  increase  exceeds  limits 
imjjo.sed  by  applicabU;  law):  to  avoid  tin; 
triggering  of  Federal  and  .State  high-cost 
mortgage  provisions;  and  to  ensure  that 
a  credit  transaction  is  a  (jualified 
mortgage  under  Federal  ahility-to-repav 
provisions.’*"  One  large  depositorv 


'“’.As  dis(:iiss(Hl  in  piirl  ll.C  ;itMiv(!.  llu!  l!un;<iii.  iis 
piirt  ol  IIm!  Tilln  Xl\'  Kulniiiiikin^s.  tins  issuikI  Itin 
.\TK  Fiiiiil  Kiil(!  :mct  ttu;  2{)i:j  ,\TK  Concurrniil 


institution  asked  that  the  commentary 
clarifv  that  reductions  in  loan  originator 
compen.sation  to  Ixsir  the  co.st  of  pricing 
concessions  are  permitted  for  closing 
cost  incrcuises  (juoted  hv  |)re-ap])roved 
service  |)rovid(!r.s  if  the  increa.se  was 
caused  by  an  event  that  neither  tlie 
service  i)rovi(ler  nor  the  loan  originator 
nuisonably  could  have  piiulicted  in  the 
onlinarv  course  of  business.  .Several 
individual  loan  originators  asked  to 
allow  r(uluction.s  in  loan  originator 
compen.sation  to  cover  rate-lock 
extensions.  One  mortgage  broker 
sugge.sted  a  caj)  of  .S.5()0  for  nuluctions 
in  loan  originator  comjjensation  to  bear 
the  cost  of  pricing  concessions. 

.Several  industry  commenters 
requesteil  that  reductions  in  loan 
originator  compensation  to  bear  the  cost 
of  ])ricing  concessions  be  ])ermitted  in 
the  case  of  loan  originator  “error." 
thf)ugh  these  commenters  differed 
slightly  on  some  details.  For  instance, 
one  large  depository  institution  urged 
the  Bureau  to  allow  reductions  in  loan 
originator  compensation  to  bcxir  the  co.st 
of  jiricing  conce.ssions  to  cover  expen.ses 
incurred  by  the  criulitor  as  a  result  of 
inadvertent  errors  bv  the  individual 
loan  originator,  such  as  mi.sc|uoting  a 
creditor  or  third-party  charge  and 
making  clerical  or  other  (nrors  that 
r(!.sult  in  a  demonstrahli!  lo.ss  to  the 
creditor  (f?.',’..  where  the  loan  originator 
assures  the  consumer  that  the  interest 
rate  is  hidng  locked  but  fails  to  do  so). 

In  addition,  the  .same  d(!])o.sitorv 
institution  urged  the  Bureau  to  permit 
rculuctions  in  loan  originator 
compensation  to  allow  the  cnnlitor  to 
penalize  loan  originators  for  their  failure 
to  comply  with  the  cnnlitor's  jjolicies 
and  procedures  even  in  the  absence  of 
a  demonstrable  lo.ss  to  the  creditor. 
Another  large  depository  institution 
asked  the  Bureau  to  allow  reductions  in 
loan  originator  compen.sation  to  hear  the 
cost  of  pricing  concessions  where  the 
loan  originator  made  an  error  on  the 
RlvSFA  GFE.  A  national  industry  trade; 
association  a.sked  that  a  loan  originator 
he  allowed  to  reduce  comj)en.sation  to 
addr(;s.s  an  errom;ou.s  or  mistaken  charge; 
een  the;  RfkSFA  GFE,  eer  whe;re;  pe)e)r 
e;u,ste)me;r  servie:e;  has  be;e;n  repeerleel.  One; 
finane:ial  in.stitutiem  alse;  re;e|ue;.ste;el  that 
re;elue;tie)ns  in  leean  e)riginate)r 
e;e)mpe;nsalie)n  to  he;in'  the  e:e).st  eef  ])rie;ing 
e;e)ne:e;s.sie)n.s  he  |)e;rmitteel  whe;n  the;re;  is 
a  nn.sunele;r.staneling  e)ve;r  e:e)n,sume;r 
informat  ieen  eer  te;  e;e)ver  "re;elue:e;el. 
waive;el.  e)r  une:e)lU;e:te;el  thirei-])iirty  fe;e;s.'’ 


I’ropdsal.  wliicli  wiiiitd  iinpIdiiHtnt  Dodit- 

I’rnnk  Act  prcivisions  raepiirin^  cnalitors  tei 
di!t(!rniiii>!  Itiat  a  ceiiisiinKa'  is  abla  to  ntpav  a 
iiiorlga^i!  loan  and  a.slahtisliiii”  standards  Icir 
cnniptiaiKa;.  sticii  as  liy  making  a  "(|iialiri(!(t 
ni(irl}>ai>(!." 


One  tniele;  as.se)e:iation  iiskeel  that 
e:re;elitors  he;  eihle  te;  limit  the;  eli,se;re;tie)n 
e)f  leKin  e)riginate)r.s  te)  re;elue:e;  the;ir 
e;e)m])e;ns!itie)n  te;  he;ar  the;  e:e)st  e)f  ]n'ie:ing 
e:eme:essions  te;  iiveeiel  elis])arate;  impiie.t 
issue;.s  uneler  fair  le;neling  hiws. 

One;  huge  ele;pe)site)ry  in.stitutieai  anel 
twe)  natieenal  traele;  asse)e:ialie)n.s 
e:e)nnne;nte;ei  tlnit  the;  Bure;ini  sheeulel 
iilleiw  re;elue:tie)ns  in  letan  e)riginate)r 
e:e)m])e;n.satie)n  te;  beiir  the  e;e)st  e)f  ])rie;ing 
e:e)ne;e;,ssions  granteel  te;  me;e;t  ])rie:e 
e;e)mpe;titie)n.  One;  e)f  the  traele 
as.se)e;iittie)ns  e;e)nnne;nte;el  that 
])rohil)iting  re;elue;tions  in  le)an  originate)!' 
e;e)mpensation  in  these  e:ire;umstane:e;.s 
punishes  meetivateel  anel  infeermeel 
e:e)nsume;rs  wlu)  are;  seeking  meere 
ce)mpe;titive;  loan  e)riginator 
ce)mpensation  fre)m  the  i)erson  e:le)sest  te) 
the;  transactie)!!,  which  is  the;  ineliviehial 
loan  eeriginate)!’.  by  elenying  sue:h 
e;e)nsumers  the  benefit  of  their  wish  te) 
biirgain.  A  traele;  asse)e;iatie)n 
re;])re;se;nting  mortgage  brokers  similarly 
stateel  that  loan  e)riginate)rs  shonlel  he; 
l)e;rmilte;el  to  re;eluce  their  e:e)m])e;nsatie)n 
te)  pre)viele;  e;le)sing  e;e)st  e;re;elits  te)  a 
e:e)n.sume;r  e)r  te)  mate:h  a  e:e)m])e;tite)r’.s 
prie;e;  eiue)te;.  This  traele  asse)e:iatie)n  alse) 
a,s.se;rte;el  tlnit  ne)t  alleewing  leean 
eeriginiite)!'  eerganizatieens  te)  re;elue;e;  their 
e:e)m])e;nsatie)n  te)  l)e;ar  the;  e;e)st  e)f  prie:ing 
e:e)ne',e;ssie)ns  leer  e',e)m])etitie)n  e;re;ate;s  an 
“tunlle;ve;l  j)hiying  fie;ler’  l)e;twe;e;n  le)im 
eerigiinite)!' e)rganizatie)ns  anel  e;re;elite)rs. 

A  .State  he)using  finanex;  iuitheeritv 
urgeel  the;  Bure;au  ne)t  te)  impe)se  the  hiin 
e)n  re;elue:ing  le)an  e)riginator 
e:e)m])e;n.satie)n  te)  hear  the;  e:e)st  e)f  ])rie:ing 
e:e)ne:e;.s.sie)ns  feer  leeans  ])ure:hase;el  e)r 
e)riginate;el  by  ge)ve;rnnu;ntal 
instrume;ntalitie;s.  The  e:e)mme;nter  stateel 
that.  nnele;r  its  pre)grams,  creelitens  agre;e 
te)  receive  below-market  servie:ing 
release  premiums,  anel  they  then  pass 
on  .se)ine  or  all  of  that  lo.ss  by  jiaying 
leian  eeriginateers  less  for  sue;h 
transactions.  The  e;onnnenter  stateel 
further  that  the  pre)pe)sal  weeulel  have; 
elisru])tive;  e;ffe;e:ts  on  its  preigrams 
be;e:ause  cre;elite)rs  have;  inelie:ate;el  that 
they  cannot  afforel  te)  ])artie:ipate  if,  as 
the;y  inte;rpre;t  102().8()(el)(l)(i)  as 
manelating.  the;y  must  al)se)rl)  all  e)f  the; 
le)s.s  asse)e:iate;el  with  the;  be;le)W-marke;t 
.se;rvie;ing  re;le;ase;  ])re;niiuins.  A  me)rtgage 
e:e)mpanv  askeel  thiit  the;  Bure;au  alle)w  it 
te)  re;elue:e;  the  basis  ])e)int.s  it  pays  its 
le)an  e)riginate)r.s  fe)r  e)riginating  jnmhe) 
le)ims. 

The  Bure;au  Inis  consielered  the; 
eionnnents  re;e;e;iveei  anel  e;one:hiele;el  that 
it  is  a|)|)re)priate;  te)  finalize;  the  hasie; 
ii|)|)re)ae:h  te)  prie:ing  ce)ne:e;ssie)n.s 
e)utline;el  in  the  i)re)pe).sal.  while 
eexjianeiing  the;  sce)])e;  e)f  e:ire:nmstane:e;.s  in 
whie;h  the;  e;e)m])en.satie)n  paiel  to  a  le)an 
e)riginate)r  may  be;  reeliieieel  to  hear  the 
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cost  of  ])ricing  concessions  jnovided  to 
consumers  in  res])onse  to  unforeseen 
,s(!tt lenient  cost  increases.  I’lie  Bnrean 
believes  that  it  is  critical  to  continue 
restricting  reductions  in  loan  originator 
compensation  to  bear  the  cost  of  jiricing 
concessions  to  truly  unfore.seen 
circumstances,  because  broader  latitude 
would  create  substantial  oiijiortnnities 
to  evade  the  general  rule.  I’lie  Bureau 
believes  this  approach  will  balance  the 
concerns  of  indu.strv  that  the  proposed 
commentary  jirovision  regarding 
permissible  reductions  in  loan 
originator  com])ensation  to  bear  the  cost 
of  ju  icing  concessions  was  too  narrowlv 
crafted,  and  thus  ultimately  would  have 
hurt  consumers  and  industry  alike,  with 
the  concerns  of  consumer  groujis  that 
any  excejition  to  the  existing 
jirohibition  wouhl  vitiate  the  underlying 
rule. 

In  this  final  rule,  the  Bureau  is 
making  only  one  substantive  tdiange  and 
.several  teclmical  changes  to  its 
jirojio.sed  revisions  to  comment 
3B(d)(l)-5,  which  would  have  de.scribed 
in  more  detail  the  interju’etation  that 
§  l()2(i.3()(d)(l)(i)  ))rohil)it.s  reductions  in 
loan  originator  com|)ensation  to  bear  the 
cost  of  ])ricing  concessions,  (lomment 
3B(d)(l)-.5  now  clarifies  that  a  loan 
originator  organization  may  not  rciduce 
its  own  com|)ensation  in  a  transaction 
where  the  loan  originator  organization 
rciceives  comjKmsation  directly  from  the 
c;on.sumer  (/.e..  consnm(M’-])aid 
com])ensatiou),  with  or  without  a 
corresjjonding  reduction  in 
com])ensation  jiaid  to  an  individual 
loan  originator.  This  language  is 
intended  to  make  clearer  that,  in  light  of 
the  deletion  of  existing 
§  1()2().3(i(d)(1  )(iii)  and  the  removal  of 
exi.sting  comment  3()(d)(l)-7  (.see 
discussion  below),  comment  3(i(d)(l)-5 
a])j)lies  to  loan  originator  organizations 
that  receive  comjjensation  directlv  from 
consumers. 

\Vh(;n  a  loan  originator  organization 
charges  consumers  te(;s  that  are  based 
on  the  terms  of  a  transaction,  the 
individual  loan  originators  who  work 
for  the  organization  will  tend  to  .sell 
t:onsumers  the  terms  that  generate 
higher  income  for  the  loan  originator 
organization.  (!ven  if  the  comj)ensation 
of  the  individual  loan  originator  is  not 
based  on  those  terms.  That  is 
|)r(!sumahly  why  Congress  elected  to 
extend  the  loan  originator  com|)en.sation 
rule  to  cover  consnmer-|)aid 
transactions.'”  The  .same  ri.sk  exists  if 
the  loan  originator  organization 

I''()r  1111)10  (ti.scu.s.sioii  ro}*iir(liii>;  ii  consunior’.s 
|)iiyinonl  Id  a  loan  orii^inalor  Di'^aiii/.atiDii.  soo  tliis 
.socliDii-hy-.soclion  anatvsis  ol  ti  l()j!().:i()(<l)(l )(i) 
undor  llio  lioadiii”  Prohibition  Afioinsl  Pavinonis 
Hosod  on  a  Torni  ol  ci  Tronsaclion. 


establishes  a  uniform  fee  strnctnre  but 
then  di.sc.onnts  its  fees  to  fund  |)riciug 
concessions.  Thus,  the  Bureau  believes 
that  covering  ju  icing  concessions  by  a 
loan  originator  organization  is  recjnired 
to  faithfully  imjilement  the  TII.A  section 
12‘)B(c)(l)  Jirohibition  on  varying  loan 
originator  comjiensation  based  on  the 
terms  of  a  loan.  While  the  Bureau  bases 
this  clarification  on  its  interjiretation  of 
riLA  .section  129B(c)(l),  it  is  akso 
snjijiorted  by  its  authority  under  TIbA 
section  ll)5(a)  to  juescribe  rules 
ju'oviding  adjustments  and  excejitions 
neces.sary  or  juojier  to  facilitate 
comjiliance.  See  the  .section-by-.sec:tion 
analysis  of  §  1()2(i.3(i(d)(l)(iii)  for  further 
discu.ssion  of  these  issues.  As  a 
technii:al  matter,  this  final  rule 
substitutes  “transaction”  for  “loan." 
“high-cost  mortgage"  for  “high-cost 
loan."  and  “credit”  for  “loan"  where 
ajijiearing  in  exi.sting  comment  3()(d)(l)- 
.5  to  be  consistmit  with  terminology  n.sed 
in  this  final  rule  and  in  Regnlation  Z 
generally,  and  in  a  few  in.stances  the 
word  “originator”  is  rejilaced  with 
“loan  originator"  for  consistency 
juirposes. 

Tne  Bureau  is  finalizing  the  removal 
of  exi.sting  comment  3()(d)(l)-7.  which 
states  that  the  jirohibition  on 
comjiensation  based  on  transaction 
terms  does  not  ajijily  to  transactions  in 
which  any  loan  originator  receives 
comjien.sation  directly  from  the 
consumer  (/.n..  consumer-jiaid 
comjien.sation)  under  the  exi.sting  rule. 
The  Bureau  did  not  receive  anv 
comments  addressing  this  sjiecific 
jirojiosal.'’-  As  di.scns.sed  above,  the 
I)odd-Frank  Act  now  ajijilies  the 
Jirohibition  on  comjien.sation  ba.sed  on 
transaction  terms  to  consumer-jiaid 
comjiensation.  Thus,  the  Bureau 
continues  to  believe  that  it  is 
ajjjirojiriate  to  jirojiose  to  remove 
exi.sting  comment  3(i(d)(l)-7.  As 
discussed  above,  the  Bureau  is  also 
revising  comment  3(i(d)(l)-.5  to  clarifv 
its  ajijilication  to  loan  originator 
organizations  that  receive  comjiensation 
directly  from  consumers. 

In  this  final  rule,  comment  3(i(d)(l)- 
7  largely  follows  the  ajijiroach  set  forth 
in  the  jirojiosed  comment  3()(d)(l)-7. 
which  wonld  have  jiermitted  loan 
originators  to  reduce  their  comjiensation 
to  bear  the  cost  of  juicing  concessions 
in  a  very  narrow  set  of  circum.stances 
where  there  was  an  nnanticijiated 
increase  in  certain  .settlement  costs 
beyond  ajijilicable  tolerance 
reijnirements.  'I’he  Bureau  believes  that 

''-As  nolod  aliDvo.  llio  Itunsui  did  rocoivo  sovoral 
conimDiits  iir^iii^  it  Id  iillow  loan  Diigiiiator 
Di'gaiiizaliuiis  Id  roducD  lliDir  CDnipDiisatiDii  Id  iudoI 
lirici!  CDinpDliliDii. 


allowing  reductions  in  loan  originator 
comjiensation  in  too  jiermi.ssive 
circumstances  would  undermine  the 
Jirohibition  against  comjiensation  ba.sed 
on  a  transaction’s  terms.  Existing 
comment  3(i(d)(l)-.5  jirevents  creditors 
and  loan  originators  from  evading  the 
Jirohibition  in  §  l()2(i.3()(d)(1)  by 
systematically  .setting  loan  originator 
comjiensation  at  a  non-comjietitive, 
artificially  high  baseline  and  then 
allowing  discretion  to  loan  originators 
to  lower  their  comjiensation  (by  giving 
the  concession)  in  selective  ca.ses,  either 
unilaterally  or  ujion  reijnest  by 
consumers.  More  sojihisticated 
consumers  who  choo.se  to  negotiate  the 
loan  originator  comjiensation  may 
benefit  from  the  ability  of  loan 
originators  to  grant  concessions.  On  the 
other  hand,  if  reductions  in  loan 
originator  comjiensation  to  bear  the  cost 
of  ju  icing  concessions  were  allowed 
umler  all  circum.stances,  tho.se 
consumers  who  do  not  shoji  or  who 
otherwi.se  lack  the  knowledge  or 
exjiertise  to  negotiate  effectivelv  mav  be 
vulnerable  to  creditors  or  loan 
originators  that  consistently  inflate  jirice 
(juotes.  Thus,  an  interjiretation  of 
4}  l()2(i.3(i(d)(l)(i)  to  allow  reductions  in 
loan  originator  comjiensation  to  bear  the 
cost  of  a  ju  icing  conc;e.ssion  in  a  broad 
.set  of  circumstances  could  create  an 
ojiening  to  ujicharge  consumers  across 
the  board. 

f’or  examjile.  a  creditor  mav  have  a 
standard  origination  fee  of  S2,()()()  that, 
jiursuant  to  its  arrangement  with  its 
individual  loan  originators,  is  sjili! 
evenly  hetween  the  creditor  and  the 
individual  loan  originators.  The  creditor 
budgets  for  this  origination  fee  in  terms 
of  its  exjiected  revenues  on  each 
transaction.  However,  the  creditor  and 
its  individual  loan  originators  might 
have  an  additional  arrangement 
whereby;  (1)  The  individual  loan 
originators  initially  e.stimate  the 
origination  fee  as  S3. ()()()  to  every 
consumer;  (2)  the  individual  loan 
originators  are  jiermitted  to  make 
jiri(;ing  (;once.ssions  to  lower  the  (juoted 
origination  fee  to  a  minimum  of  S2.()()(); 
and  (3)  the  (;reditorand  individual  loan 
originators  sjilit  (ujually  the  a(;tual 
origination  fee  collected  in  each  ca.se. 
with  or  without  any  juicing 
conce.ssions.  A.ssnme  that  .sojihistii;ated 
consumer  X,  when  (jnoted  the  S3, 000 
origination  fee.  recognizes  that  the  fee  is 
not  comjietitive  and  recjuests  that  the 
individual  loan  originator  with  whom 
the  (;onsumer  is  intera(;tiug  to  lower  it. 
to  which  the  individual  loan  originator 
agrees.  On  the  other  hand,  less 
sojihisticated  consumer  Y.  when  (juoted 
the  S3, 000  origination  fee.  does  not 
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attempt  to  negotiate  the  fee.  ('.onsumer 
Y  would  thus  he  vulnerahle  to  this 
means  of  evading  §  l()2(i.3(i((l)(l)  that 
would  exist  hut  for  comment  3(j((l)(l)- 
.5  on  nuluctions  in  loan  originator 
compensation  to  hear  the  cost  of  pricing 
concessions.'*  ‘  The  Bureau  is  concerned 
that  this  practice  would  significantly 
undermine  the  ])rohihitions  on 
compcmsation  based  on  transaction 
terms  in  §  l()2(i.3()(d)(l )  and  the  similar 
statutory  prohibition  in  Dodd-Frank  Act 
.section  1403.  which  this  final  rule  is 
implementing. 

In  j)articular.  the  Bureau  is  not 
interpreting  1020.3(i(d)(l )  to  permit 
loan  originators  to  reduce  their 
compensation  to  hear  the  cost  of  a 
j)ricing  conc(ission  in  connection  with 
matching  a  competitor's  cnulit  terms,  an 
approach  that  was  suggested  by  two 
indu.strv  trade  associations  and  one 
large  financial  institution.  The  Buniau 
Indieves  this  interpretation  would 
greatly  undermine  the  general  rationale 
for  the  prohibition  of  pricing 
concessions.  As  tliscussed  above,  a 
|)rimary  purpo.se  of  exi.sting  comment 
3t>(d)(l)-.'j  is  to  prevent  crculitors  and 
loan  originators  from  effectividv  evading 
§  l()2(i.3n(d)(l)  by  doing  indirectly  what 
it  prohibits  dinictly  (/.e..  paying  loan 
originators  coinjamsation  that  is  based 
on  transaction  t(!rms).  Although  more 
sophisticated  consumers  who  shoj)  and 
.s(;ek  alternative  offms  mav  hcmefit  from 
the  ability  of  loan  originators  to  reduce; 
their  compensation  in  the  case  of  ])rice 
competition,  tho.se  consumers  who  do 
not  shoj)  or  who  otherwise  lack  the 
knowledge  or  ex])ertis(;  to  n(;gotiate 
effectively  may  he  vulnerahle  to 
creditors  or  loan  originators  that 
consistently  inflate  jirice  epiotes. 


''*'rlu!  HiinMU  I)i4i<;v(!s  thill  wliiil  would  niiiko  tills 
kind  ol  .irriingoinonl  vi.ihlo.  hut  lor  tho 
inlorproliitiou  in  c:ommout  3(i((l)(1)-.S.  is  tho  liict 
Ihiit  tho  individuiil  loan  originator  would  liavo 
discrolion  to  roduco  its  componsation  to  hoar  tho 
cost  ol  a  soloclivo  iiriciu”  c;oncossion.  as  iiocossarv 
to  rolain  sophisticalod  consuinor  .X's  husinoss.  Tho 
Miiroau  I'oco^iiizos  I  hill,  ovon  with  coniinont 
.'<li(d)(  1  )-.5  in  placo.  a  creditor  and  individual  loiin 
originator  still  could  on^ii<>o  in  a  siinihir  husinoss 
iiiodol  iiivoh  in^  noin;oni|H!litivo  ovorall  crodit 
pricing  to  suppoU  inHalod  loiiii  orioiiiiilor 
coiiiponsation — hut  thov  would  liiivo  to  ho  contont 
to  limit  Ihoir  husinoss  oxclusivolv  to  loss 
sophisticalod  consuniors  such  as  consunior  \ 
liocaiiso  Ihoir  inahilitv  to  roduco  thoir  coinponsiition 
to  lioiir  tho  cost  ol  soloclivo  pricing  concossions 
would  nioaii  loro”oinj;  iiioro  sophisticalod 
consuniors'  husinoss.  Tho  Huroaii  is  skoptical  that 
tho  ro^iiliilory  liniilalions  and  niarkol  prossiiros 
would  poriiiit  such  a  inodol  to  work  on  a  laiy;o  scalo. 
il  ill  all.  Moroovor,  tho  21113  .\TK  l-'inal  Kuloaiid 
tho  21)13  ll()l'3’.\  I'iiial  Kulo  includo  loan  originator 
componsation  in  points  and  loos  lor  tho  Ihrosholds 
lor  hoth  (|ualiliod  inorl^a^os  and  hi^h-cost 
niort^'a^os.  so  Ihoso  points  and  loos  limits  impose 
additional  constraints  on  tho  ahilitv  ol  Creditors  and 
loiiii  orij'iniilors  to  inllato  loan  origiiiiitor 
ciomponsalion. 


Moreover,  iii  the  2010  Loan  Originator 
Final  Rule,  the  Board  recognized  that  in 
some  ciises  a  (3't;ditor  niity  ht;  imiihle  to 
offer  the  consumer  <i  mon; 
com])etitively-priced  lo;m  without  tikso 
reducing  the  creditor’s  own  origimition 
co.sts.  hut  tilt;  Board  iilso  noted  that 
creditors  fimling  themselves  in  this 
situation  freciuently  will  he  able  to 
adjust  their  ovenill  ])ricing  ;md 
compen.sation  arnmgements  to  he  more 
competitive  genenilly  with  other 
creditors  in  the  market.  75  FR  .'iH.'iO?). 
.'i«.'‘)24  (Sei)t.  24.  2010).  The  Bureau 
iigrees  with  the  Board's  nitionale.  In 
light  of  these  considerations,  the  Bureau 
is  not  revising  comment  3(i((l)(l)-7  to 
])ermit  reductions  in  loan  originator 
compen.sation  to  hear  the  co.st  of  pricing 
concessions  for  price  competition. 

Moreover,  the  Bureau  akso  does  not 
agree  with  the  assertion  by  one  trade 
association  that  loan  originator 
organizations  should  he  entith;d  to 
reduce  th(;ir  compensation  for  price 
competition — even  if  thev  do  not  pass 
along  the  cost  of  the  pricing  concession 
to  their  individual  loan  originator.s — as 
a  means  of  att.iining  jxirity  with 
cretlitors.  Under  the  exi.sting  regulation, 
creditors  may  make  jiricing  conce.ssions 
in  specific  ettses  hut  m;iv  not  ])ass  along 
tilt;  cost  of  such  concessions  to  their 
individual  lo:m  originators  or  to  loan 
originator  organiz.itions.  The  Bureau 
believes  that  cli.inging  this  rule  would 
he  inconsist(;nt  with  TILA  .section 
l()3(t:c)(2)(F).  which  was  iiddetl  by 
Dodd-Fnmk  Act  section  1401.  TILA 
.section  l()3(cc)(2KF)  providtts  that  the 
definition  of  “mortgage  originator" 
expressly  excludes  creditors  (other  than 
creditors  in  table-funded  tnmsactions) 
for  jnirposes  of  TILA  section 
129B(c)(l ).'*-»  l.'l  U.S.C.  1002(cc)(2)(F). 
The  Dodd-Frank  Act  thus  txintemplated 
treating  brokers  and  retail  loan  officers 
cHiuivalently — they  are  hoth  individual 
loan  originator.s — hut  did  not  likewise 
contemplate  eijuivalent  treatment 
between  creditors  (other  than  those  in 
tahle-funded  tran.sactions)  and  loiin 
originator  organizations.  Therefore,  the 
Bureau  is  not  permitting  loan  originator 
organizations  to  reduce  their 
com]K;n.sation  to  meet  jjrice 
competition. 

At  the  same  time,  the  Bnre;ni  believes 
it  is  appropriate  to  jiermit  loan 
originator.s  to  reduce  their  compensation 
to  hear  the  cost  of  jiricing  txmeessions 


A.s  iic)l(!(l  (lai'lior.  TILA  siictimi  12()|{((:)(1).  a.s 
a(l(l(!(l  liy  l)(i(l(l-Fiaiik  Act  siiclioii  1403.  providiis 
that  loraiiv  I'asidmitial  iiuirl^aga  liian  lui  morl^a^o 
(iri<’iiial(ir  shall  nicaivi;  Irnm  aiiv  pmsmi  and  no 
porsoii  shall  pav  to  a  mortga^o  orioinator.  diroctlv 
or  iiidiriic.lly.  caimpimsation  that  varies  hased  on  llii! 
terms  of  the  loan  (other  than  the  ainount  ol  the 
principal).  12  U..S.(;.  1(i3‘)l)((:)(1). 


in  additional  circumstances  that,  when 
appropriately  cabined  to  prevent  ahu.se, 
do  not  pnisent  a  risk  of  steering  and 
allow  the  ptirties  to  credit  transactions 
greater  flexibility  to  close  Inmsactions, 
which  benefits  consumers  and  industry 
alike.  For  example,  .several  commenters 
(juestioned  why  the  Bureau  would 
prohibit  it  loan  originator  from  covering 
<1  rate-lock  extension  fee  when  the 
origiiicil  rate  lock  has  ex])ire(l  through 
the  loan  originator's  fault.  The  Bureau 
at:knowledges  that,  even  with  the 
|)roposed  new  comment  3(i(d)(l)-7.  the 
combined  effect  of  Regulation  X  and 
Regulation  Z  di.sclosure  rules  and  the 
prohibition  on  com]K;n.sation  biised  on 
transaction  terms  in  l()2(i.3(i(d)(l)(i) 
would  have  been  to  biir  loan  originators 
from  reducing  their  comiiensiition  to 
bear  the  co.st  of  pricing  conce.ssions  in 
these  (and  many  other)  circumstances, 
which  could  prove  detrimental  to 
consumers  in  .some  cases.'*'"  Moreover, 
the  proposal  would  have  allowed 
reductions  in  loan  originator 
compen.sation  to  hear  the  co.st  of  pricing 
conce.ssions  only  for  unanticijiated 
increii.ses  in  non-affiliated  third-party 
closing  costs  exceeding  a])])licable  htgal 
limits.  Where  an  increase  in  an  atdual 
settlement  cost  above  th;it  estimated  on 
the  RFSFA  UFF  is  not  in  excess  of 
Regulation  X  tolerance  limits,  the 
])roposed  rule  would  not  have  permitted 
any  reduction  in  loan  origin.itor 
compen.sation  to  cover  the  increa.se  or  a 
portion  of  it.  Therefore,  a  consumer  who 
wants  to  negotiate  down  a  higher-thiin- 
estiniiited  settlement  co.st  could  benefit 
from  a  loan  originator  being  jiermitted 
to  reduce  its  compen.sation  to  bear  the 
co.st  of  the  reduction  in  the  actual 
.settlement  cost. 

The  Bureau  bidances  these 
considerations  in  the  final  rule.  New 
comment  3(i(d)(l)-7  clarifies  that, 
notwithstanding  comment  3(i(d)(l)-.'i, 

§  l()2l).3f)(d)(l )  does  not  prohibit  a  loan 
originator  from  decreasing  its 
comjiensation  in  nnfore.seen 
circumstimees  to  defray  the  co.st,  in 
whole  or  part,  of  an  increa.se  in  an 
actual  settlement  cost  over  an  estimated 
settlement  co.st  disclosed  to  the 
consumer  ])ursuant  to  section  .'j(c)  of 
RFSFA  oral)  unforeseen  actual 
settlement  co.st  not  disclosed  to  the 


'"'■Tliis  could  occur,  lor  uxamplu.  il  lliu  cousuuun' 
unlurs  into  a  ral(!-lock  agriMiiucul  with  a  cuulilor.  a 
cliau>>(al  circtunstaiu:u  occur.s  uudur  Ku^ulaliou  X 
the  i;ITci:l  ol  which  is  a  delay  ol  the  closiiif>  dale, 
and  llu!  rate-lock  expir(!s  during  th(!  delav.  lii  suc;h 
a  sccaiario.  itlhe  consumer  reluses  to  pav  the  rate- 
lock  extimsioii  lee  and  the  taculilor  is  neither 
re(piir(!(l  nor  willine  to  waive  or  naluce  Ihi;  lee.  Ihi! 
transaction  may  never  lx;  consummated  ilThe  loan 
orieinalor.  although  willing  to  do  so.  is  not  allowiul 
to  reduce  its  compensation  to  hear  the  cost  ol  the 
rale-lock  extension  le(!.  .See  12  (il'K  1024.7(1). 
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consumer  ]jursuant  to  section  .5(c)  of 
RlvSl’A. 

I’lie  comment  ex])lains  that,  for 
|)ni  |)o,ses  of  comment  3(i((l)(l  )-7.  an 
increase  in  an  actual  settlenumt  cost 
over  an  estimated  settlement  cost  (or 
omitted  from  that  di.sclosnre)  is 
imfoniseen  if  the  increase  occurs  (!ven 
thongli  tlu!  e.stimate  provided  to  tin; 
consumer  (in’  the  omi.ssion  from  that 
disclosure)  is  consistent  with  the  best 
information  reasonably  available  to  the 
disclosing  person  at  the  time  of  the 
estimate.  The  Bureau  believes  that 
repeated  increases  in  or  omissions  of 
one  or  inon;  categories  of  settlement 
costs  over  midtiple  transactions  mav 
indicate  that  the  disclosing  person  is  not 
estimating  the  settlement  cost  consistent 
with  the  best  information  reasonably 
available,  which  in  turn  may  suggest 
that  the  ])erson  is  sy.stematicallv 
underestimating  (or  omitting)  such 
cost.’"‘  While  the  Bureau  ha.ses  this 
clarification  on  its  interpretation  of 
TILA  section  12nB(c)(l).  it  is  also 
supported  by  its  authority  under  TILA 
section  l()5(a)  to  prescribe  rules 
])roviding  adjustiiKiuts  and  excejitions 
necessary  or  ])rop(!r  tc)  facilitate 
compliance. 

(lonnnent  3(i(d)(1)-7  jjrovides  two 
examples  of  reductions  in  compen.sation 
to  h(xu'  the  cost  of  ])ricing  concessions 
that  would  h(!  i)(!rmitted  under 
§  l()2(i.3(i(d)(l ).  Comment  3(j(d)(l )-7.i 
presents  the  exam])le  of  a  consumer 
who  agrees  to  lock  an  interest  rate  with 
a  creditor  in  connection  with  the 
financing  of  a  purchase-money 
transaction.  A  title  i.ssue  with  the 
property  being  purchased  delays  closing 
by  one  week,  which  in  turn  causes  the 
rate  lock  to  expire.  The  consumer 
desires  to  re-lock  the  interest  rate. 
Provided  that  the  title  issue  was 
unforeseen,  the  loan  originator  may 
decrease  the  loan  originator's 
compen.sation  to  pay  for  all  or  part  of 
the  rate-lock  extension  fee.  Comment 
3(i(d)(l)-7.ii  prescmts  the  example  of 
when  a])plving  the  tolerance 
recinirements  under  the  regulations 
implennmting  RLSPA  .sections  4  and 
5(c),  there  is  a  tolerance  violation  of  ,S7() 
that  must  he  cured.  The  comment 
clarifies  that,  ])rovid(!d  the  violation  was 
unforeseen,  the  rule  is  not  violated  if  the 
imlividual  loan  originator’s 
compensation  decreases  to  ])ay  for  all  or 
j)art  of  the  amount  recpured  to  cure  the 
tohnance  violation. 


'"■In  addition  to  nidnclions  in  loan  oiif^inator 
coinponsalion  nol  hcnn”  ixinnitlnd  undnr  such 
circiimslanrais  pnrsuani  lo  coinnunil  .'KitdK  l)-?. 
sucli  activitv  mav  also  conslituto  a  violation  ol  llio 
Rh.Sl’A  .soclion  .Sti:)  riHiuinunont  ol  a  good  laith 
nsliinato. 


Regarding  certain  other  comments 
from  indu.stry.  the  Bureau  has  not.  in 
this  final  rule,  tied  the  permissibility  of 
reducing  loan  originator  com|)en.sation 
to  htnir  the  c.o.st  of  pricing  concessions 
to  the  s])ecific  type  of  tnmsaction  or  the 
natnrt;  of  the  originator  or  secondarv 
market  iturcha.ser,  tis  two  commenters 
rerpiested  (/.e.,  by  urging  the  Bureau  to 
(txemjtt  jumbo  loans  and  loans 
purchased  or  originatiid  hv 
governmental  instnimmitalities).  The 
Bureau  believes  that  allowing 
reductions  in  loan  originator 
com])ensation  to  hear  the  cost  of  })ricing 
concessions  on  a  categorical  basis  for 
certain  loan  tyi)e.s  and  originator  or 
secondarv  market  })urcha.ser  identitv 
would  ignore  the  possibility  of  .steering 
incentives  that  may  he  ]jresent  in  such 
circumstances.  Moreover,  the  Bureau 
believes  that  allowing  reductions  in 
com])en.sation  to  hear  the  c:o.st  of  pricing 
concessions  for  any  reason  up  to  a 
specified  dollar  amount,  as  one 
mortgage  broker  commentiir  suggested, 
would  he  inapjiro])riate.  In  cases  in 
which  there  are  truly  unforeseen 
circumstances,  there  is  no  nxi.son  to  caj) 
the  dollar  amount  of  the  concession. 

And  in  other  cases,  a  generic 
])ermis.sihl(!  amount  of  concessions 
could  c:r(!ate  precisely  tin;  type  of 
incentive  to  uj)charge  acro.ss  all 
consumers  that  the  general  j)rohil)ition 
is  designed  to  prevent. 

The  Bureau  nas  not  revised  comment 
3(i(d)(l)-7  to  permit  expressly 
reductions  in  loan  originator 
comp(;n,sation  to  l)(;ar  the  cost  of  a 
])ricing  concession  for  “clerical  error.” 

As  noted  above,  the  commenters  who 
suggested  the  Bureau  permit  reductions 
in  compensation  for  “clerical  error" 
gave  different  details  about  the  scope  of 
the  suggested  exception.  The  Bureau 
believes  this  term  would  he  difficult  to 
define.  Moreover,  the  Bureau  believes 
the  scenarios  cited  by  .some  commenters 
in  urging  the  Bureau  to  allow 
concessions  in  these  circumstances  (e.g.. 
where  the  loan  originator  assures  the 
consumer  that  the  interest  rate  is  being 
locked  hut  fails  to  do  so)  would  alreadv 
he  cover(;d  by  n;vis(;d  comment 
3(i(d)(l)-7.  which  allows  reductions  in 
loan  originator  comj)en.sation  to  hear  the 
co.st  of  ])ricing  conce.ssions  when;  there 
has  h(;(;n  an  unfore.s(;(;n  increa.se  in  a 
settlement  co.st  above  that  e.stimat(;d  on 
tin;  di.sclosnre  deliv(;red  to  the 
consunu;r  pursuant  to  RIvSPA  section 
5(c)  (or  omitted  from  that  di.sclosnre). 

The  Bureau  is  not  revising  comment 
3(j(d)(l)-7  to  addre.ss  (;xj)re.ssly  whether 
loan  originators  may  reduce  their 
compensation  to  hear  the  co.st  of  jiricing 
concessions  made  to  avoid  the  triggering 
of  Fed(;ral  and  .State  high-co.st  mortgage 


provisions  or  to  ensure  that  a  credit 
transaction  is  a  (jnalified  mortgage 
under  F(;deral  ahility-to-repay 
provisions,  as  certain  indnstrv 
commenters  recpiested.  The  Bureau 
believes  that  exceptions  in  thesi; 
circumstances  to  tin;  general  ])rohihition 
on  reducing  loan  originator 
com])ensation  in  connection  with 
])ricing  conc(;ssions  are  not  warranted 
hecau.se  the  rationale  underlying  the 
general  prohibition  is  j)resent.  In  other 
words,  such  an  ap|)roach  could 
incentivizc;  creditors  to  sy.stematically 
overestimate  jiricing  in  all 
circumstances  and  make  selective 
concessions  (of  which  loan  originators 
would  hear  the  co.st)  for  the  sole 
jnirjio.se  of  avoiding  high-co.st  mortgage 
triggers  or  noncomjdiance  with  Federal 
ahility-to-rejiay  jirovisions. 

The  Bureau  also  h(;lieve.s  that 
comment  3n(il)(l)-7  need  not  addre.ss. 
as  one  commenter  sugge.sted,  reductions 
in  loan  originator  comjiensation  to 
jienalize  a  loan  originator  for  its  failure 
to  comjily  with  a  creditor’s  jiolicies  and 
|)roc(;dnres  in  the  ahsencx;  of  a 
demonstrahh;  loss  to  the  creditor.  In  this 
scenario,  the  consumer’s  tran.sai:tion 
terms  are  not  changing:  th(;re  is  no 
jiricing  conce.ssion.  'rluis,  unless  the 
jiroxv  analvsis  under  l()2().3(i(d)(  l)(ii) 
ajijilies,  the  Bureau  believes  a  nidnction 
in  loan  originator  comjiensation  as  a 
jienalty  for  the  loan  originator’s  failure 
to  follow  the  cniditor’s  jioliciiis  and 
jirocedures  where  tlnin;  is  no 
demonstrahle  loss  to  the  creditor  is 
outside  the  scojie  of  §  l()2(i.3(i(d)(l  )(i) 
and  thus  need  not  he  addressiid  by 
comment  3(i(d)(1)-7.  Regarding  one 
commenter’s  suggestion  that  tlu;  Bureau 
allow  reductions  in  loan  originator 
comjiensation  if  jioor  customer  .service 
is  rejiorted,  the  Bureau  likewise  does 
not  believe  it  is  neces.sarv  to  addre.ss 
this  i.ssue  in  c:onunent  3l)(d)(l)-7.  WMiere 
jioor  customer  service  is  ri;jiorted  and 
the  creditor  reduces  the  comjiensation 
of  the  loan  originator,  hut  the 
consumer’s  transaction  terms  do  not 
change  and  the  proxy  analysis  does  not 
ajijily,  the  reduction  in  comjiensation  is 
outside  the  scojie  of  l()2(i.3(i(d)(l  )(i). 

If.  however,  the  creditor  were  to  agree 
to  reduce  its  origination  fee  or  change 
anoth(;r  tran.saction  term  in  ri;sjion.se  to 
tlu;  conijilaint  about  jioor  customer 
.service,  allowing  reductions  in 
comjiensation  under  these 
circumstances  could  lead  to  creditors 
and  loan  originators  systematically 
overestimating  settlement  costs  and 
selectivelv  niducing  them  in  resjionse  to 
conijilaints  of  jioor  customer  service. 
The  baseline  jirohiliition  thus  would 
ajijily  in  that  circumstance. 
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Furtherniore,  the  Hureau  (lo(!S  not 
believe  that  nMluetions  in  loan 
originator  compensation  to  bear  the  cost 
ol  pricing  concessions  should  be 
pm  initled  when,  as  one  connnenter 
suggested,  there  is  a  “misunderstanding 
ov(;r  a  consumer's  inrormation"  or  to 
cover  "reduced,  waived,  or  uncollected 
third-party  lees."  Regarding  a 
“misunderstanding  over  consumer 
inrormation.”  tin;  princi])les  the 
connnenter  suggested  are  too  vague  to 
1)(!  included  as  a  se])arate  rationale  ibr 
allowing  pricing  concessions  in 
comment  3(i(d)(l)-7,  ami  thus 
|)otentially  would  he  over-im.lusive  and 
contusing.  Howin  er.  thes(! 
circumstances  may  already  be  covered 
by  the  language  in  comimmt  3(i(d)(l)-7 
clarifying  that  the  reduction  in  loan 
originator  comi)(;nsation  may  he  made 
to  defray  an  increa.se  in  an  actual 
.settlement  cost  above  the  estimated 
settlement  cost  di.sclo.s(!d  to  the 
consumer  ])ursuant  to  section  5(c)  of 
RlvSPA.  Allowing  reductions  in  loan 
originator  compensation  to  cover 
nuluced.  waived,  or  uncollected  third- 
party  fees  may  not  result  in  any 
discernible  bemdit  to  consumers,  and  in 
any  event  the  nuiuction,  waiver,  or 
collection  of  third-party  fees  is  better 
addressed  .se|)arat(!lv  hv  tin;  loan 
originator  and  creditor  outside  the 
context  of  the  tran.saction. 

Finally,  tlu;  Hunsui  has  not  r(!vi,sed 
comment  3l>(d)(l)-7  to  state  that 
creditors  must  control  loan  originators’ 
reductions  in  comp(!n.sation  to  pnn’ent 
dis|)arate  impact  issues  under  fair 
lending  laws,  as  one  comment(!r 
suggested.  This  clarification  is  not 
nece.s.sary  because  nothing  in  comment 
3()(d)(l)-7  retjuires  reductions  in  loan 
originator  compensation  to  b(!ar  the  cost 
of  |)ricing  concessions  or  j)revents 
creditors  from  exercising  ]jrudent 
control  over  them.  Thus,  creditors  may 
prohibit  their  loan  originators  from 
reducing  their  compensation  to  bear  the 
cost  of  concessions  in  certain 
circumstances,  such  as  to  ])revent 
disparate  impact  issues  under  fair 
lending  laws. 

(;omj)en.sation  Based  on  Multii)le 
Transactions  of  an  Individual  Loan 
Originator 

.S(!ction  1()2().3()(d)(l  )(i)  jirohihits 
payment  of  an  individual  loan 
originator’s  compimsation  that  is 
dinictly  or  indirectlv  based  on  the  terms 
of  "the  transaction."  In  the  pro])o.sal.  the 
Bunxm  stated  tliat  it  believes  that 
“tran.saction”  should  be;  read  to  include 
multiple  transactions  by  a  single 
individual  loan  originator  because 
individual  loan  originators  .sometimes 
receive  compen.sation  derived  from 


multiple  transactions.  Existing  comment 
3()(d)(1)-3  lists  .S(!veral  exam])les  of 
compen.sation  nuithods  not  based  on 
tran.saction  teams  that  take  into  account 
multiple  transactions,  including  “|t|he 
percentage  of  ai)plication,s  submitted  by 
the  loan  originator  te)  the;  crealitor  that 
nisnlts  in  consummated  transactions.” 
.S’f?(M!xi.sting  comment  3()(d)(  1  )-3.vi.  To 
avoid  any  ])o.ssil)le!  uncertainty, 
however,  the  Bunxni  j)ro])o,sed  to 
clarifv.  as  part  of  proposed  comment 
3(i(d)d)-l.ii.  that  ^  l()2().3(i(d)(l)(i) 
prohibits  com])(ai.sation  baseul  on  the 
terms  of  multij)Ie  tran.sae:tions  by  an 
individual  loan  originator.  The;  Bnnjau 
did  not  receive  any  comments  regarding 
this  j)roposed  clarification.  The  Bureau 
inter|)ret.s  TILA  section  12‘)B(c)(  l)  to 
])rohil)it  com|)ensation  based  on  tlu; 
terms  of  multiple  transactions  by  the 
individual  loan  originator.-'^  Further, 
the  Bureau  believes  that  its  approach 
will  ])revent  circumvention  or  evasion 
of  the  statute,  consi.stcmt  with  TILA 
s(!ction  l()5(a).  Thus,  the  Bureau  is 
finalizing  the  clarification  in  propo.sed 
comment  3()(d)(l )-l .ii  that 
S  1  ()2().3(i(d)(l  )(i)  ])rohil)its 
compen.sation  based  on  the  terms  of 
multi|)le  transactions  hv  an  individual 
loan  originator. 

(Compen.sation  Based  on  Terms  of 
Multiple  Individual  l.oan  Originators’ 
Transactions 

Although  (ixisting  ^  1  ()2(i.3()(d)(  1  )(i) 
l)rohihits  payment  of  an  individual  loan 
originator’s  com])ensation  that  is 
“directly  or  indircictly  ”  based  on  the 
terms  of  “the  transaction.”  and  TILA  (as 
amended  by  the  Dodd-Frank  Act) 
similarly  prohibits  comi)ensation  that 
“directly  or  indirectly”  varies  based  on 
the  terms  of  “the  loan,”  the  existing 
regulation  and  its  commentary  do  not 
ex|jre.ssly  address  whether  a  person  may 
pay  comjjen.sation  that  is  ha.sed  on  the 
terms  of  multiple  transactions  of 
multii)le  individual  loan  originators.  As 
a  result,  numerous  cpiestions  have  been 
po.sed  regarding  the  applicability  of  the 
existing  regulation  to  com])en.sation 
])rograms  of  creditors  or  loan  originator 
organizations,  such  as  tho.se  that  involve 
jjayment  of  bonu.ses  or  other  defernul 
compensation  under  companv  profit- 


liuniiiii  lH!li(!Vi!s  lliis  iiiliirprt^liition  ol 
s(!(:lion  12all((:)(  I )  is  i't!asoiiiil)l(t  in  lii’lil  ol  llu; 
coinnion  principkt  that  singular  words  in  a  statute; 
rolur  to  th(!  |ilinal.  and  vice  vorsa.  .S'oi,'  I  I  I..S.(;.  t 
("IlHuhiss  till!  contuxt  indicateis  othiu-wise!."  “words 
iin|)ortin^  thi;  singular  include;  and  appiv  to  si;v(;rid 
pe;rsons.  parti(;s.  or  lliin<;s;  words  importing;  llu; 
plural  include;  the;  sin^idiir.");  .seee;  also 
(ie)n};re;ssie)niel  Re;se;<ire:h  Ke;peirl  leir  (iemarexss. 
.Stiituteirv  lule;rpre;liitie)n:  (u;ne;ral  l’rine:iple;s  aiiel 
Re;e:e;nl  'rreaiels  (Aufj.  31.  2t)l)ti)  at  0.  iivailahh  ill 
IUIi)://iv\\\\.las.oif>/s}>i)/cni/niisc/ll7-5HI).iiill. 


sharing  jilans-"*  or  contributions  to 
certain  t.ix-advantagttd  retirement  jilans 
und(!r  th(!  Intermil  Rttvenue  (Code  (such 
its  401  (k)  ])hms),"''  under  which 
individuitl  loan  originators  iniiy  he  ])aid 
viiriiible,  iidditionttl  comjiens.ition  that 
is  hiisttd  in  wlutle  or  in  jitirt  on 
profitiihility  of  the  creelitor  or  loan 
origin.itor  organiziition.  As  the 
Bureau  notiMl  in  the  proposal,  a  profit- 
sharing  ])lan.  bonus  ])ool,  or  ])rofit  ])ool 
set  asidt!  out  of  a  portion  of  a  erttditor’s 
or  loan  originator  orgiinization’s  jirofits 
from  which  bonuses  tire  paid  or 
contributions  are  mtide  to  (lutilifietl 


'“'As  elise:usse;el  l)e;le)w.  the;  pre>pe)sal  .seime'liine;s 
use;el  llu;  le;rin  "lueil'il-sharinf;  plan"  te;  ele;se:rihe; 
e:einipe;nsiitie)n  pieiarains  (ineluelin;^  "heuius  plans." 
“pre)lit  peeeds."  iinel  “heiiuis  leeieels")  unele;r  whieli 
ineli\  ielual  lesin  e)ri^inate)rs  are;  paiel  eielelitieuiid 
e:e)nipe;nsatie)n  l)ase;el  in  wheile;  e)r  in  part  em  llu; 
preeliliihilily  eil  the;  eaunpanv.  I)usine;ss  unit,  eer 
alliliale;.  .As  elise;usse;d  l)e;le)W.  this  I'inal  rule; 
e;ire;e:live*lv  sid)slilule;s  the;  le;rin  ■'ne)u-ele;le;rre;el 
|)re)rils-hase;el  e:e)in|)e;nsatie)n  pliui"  leu-  "pre)rit- 
shariuj;  phin"  hut  the;  te;nn  has  a  se)nu;whiil  elille;re;nt 
me;imin<;  leer  pur|)e)se;s  e)l A  11)21). 3ti(el)(1  )(iv).  \Vhe;n 
re;le;riiuj>  te)  the;  preepeesal.  the;  .Small  15usine;ss  l’ane;l 
R);vii;w  pie)e:e;ss.  ))r  e:e)mnu;nls  in  ivspeuise:  the;re;le)  in 
this  se;e:lie)n-hy-se;e:lie)n  einalysis.  the;  t);riu  ■'pre)ril- 
shiirin”  phin"  is  re;laine;el  whe;re;iis  whe;n  r);r);rring  le) 
the;  preevisieuis  eel  this  liiuil  rule;,  the;  le;rin  "neui- 
ele;l);r)');el  prejlits-heise;;!  e:e)mp(;nsiilie)n  phm"  is  us);el. 
The;  diseaissieui  eel  the;  pre)pe)siil.  .Small  l!usin(;ss 
l’iuu;l  R);vie;w  pre)ea;ss.  eer  ea)mme;nts  in  re;spe)nse; 
llu;re;le)  eilsee  se)me;linu;s  |■e;^e;rs  le)  "preeni-shiirinf; 
h(inus);s."  wlu;re;iis  the;  lliud  rule;  ;mel  the;  preivisiems 
eit  this  se;e:liein-hy-s);e:tie)n  aiuilysis  eet  the;  liiuil  rede; 
ele)  ju)l  use;  Iheit  le;rm. 

'“'.As  eliseaisse;el  l)e;le)w.  the;  |)re)pe)sal  se)me;time;s 
eise;el  the;  te;rm  ■■eiu:iline;el  i)lim“  le)  eleesea  ihe;  ea;rlain 
la\-aelvantii^);el  ele;liu);el  h);ne;rit  anel  el);rin);el 
eauilrihutieen  phms.  The;  pieepeesal  seuueelimus  us);el 
the;  te;rm  "ne)n-e|Uiilirie;el  plem"  tee  re;le;r  le)  e)lhe;r 
eleeliiueel  h);ne;ril  pli)ns  anel  ele;tiiu;el  eaentrihulieen 
plems.  I’ineil  ^  11)21). 3l)(el)(1  )(iii)  anel  its  ea)mme;nl;iry 
ele)  11))!  use;  the;  le;i'ms  "e|eialirie;el  phen"  anel  "ne)n- 
e|Uiilirie;el  plan."  Inste;ael.  Ihe;v  use;  the;  le;rms 
'■ele;si^nate;el  t,ix-aelvanla”e;el  |)laus"  (eer  ''ele;si”n!ile;el 
plems")  emel  "ne)n-ele;si{;nate;el  plans."  re;spe;e:tive;lv. 
\Vhe;n  re;le;rrin54  le)  the;  pre)))e)seil.  the;  .Smeill  Busine;ss 
l’e)ne;l  Re;vie;w  pre)ea;ss.  eer  ea)mme;nts  in  ros))e)nse; 
the;re;te)  in  this  s);):tie)n-hy-se;e:lie)n  analysis,  the;  te;rms 
"e|uedine;el  phm"  anel  "ne)n-e)ualili);el  plem"  eere; 
reelaineeel.  \Vhe;u  re;le;riinH  te)  the;  preevisieens  e)l  this 
fineil  rule;,  the;  le;rms  "ele;signale;el  teix-eielvemleige;el 
l)le)n"  (e)r  "ele;sigueite;el  |)lem")  emel  "ne)n-de;signeite;el 
plem"  eire;  u.se;el. 

"’"The;  IUna;em  issue;el  ei  heille;lin  een  April  2.  21)12 
le)  eielelreess  me)ny  ))l  lhe;se;  e|U);stie)ns.  CFI’B  Bull.  .Ne). 
21)12-2.  Piivmiinis  to  Loan  Ori^iinalors  ISasad  on 
A /));■/>,>);•>)■  Transaclion  Terms  or  (Uinililions  under 
Iteenlalion  /.  (Apr.  2.  2012).  availalile  at  iilt\yJ/ 
liles.eonsnmerfinance.i’in  / 1/21)1 2114  el pli  ljian 
(hi'^inalortlompensalionlhdletin.iHlI  [V.VVW 
Bulleetin  2012-2).  (d’l’B  B)dle;tin  2012-2  sleile;el  Iheil. 
until  this  lined  I'uh;  weis  e)el))|)l);el.  umpleeyeers  eaeeilel 
meeke;  eaentrihulieens  te)  ea;rleiin  "Queiliru;el  I’lems" 
(eleeline;)!  in  Cl'BB  Bidh;lin  2012-2  le)  ineluele; 
"epieililieeel  pr))ril  sheiring.  4t)l(k).  emel  e;mpl))ye;e; 
ste)e:k  e)wne;rship  plems")  leer  ineliviehieil  leeem 
e)rigine)te)r  );mple)ye;e;s  e;\  e;n  it  the;  eaentrihutieens  we;re; 
ele;rive;el  lieem  preelits  geauereileeel  hv  meeilgeige;  leeem 
eeriginatieens.  It  eexplieally  eliel  ne)l  eielelreess  heiw  the; 
rul);s  ap])lie;el  te)  "pre)ril-sheuing  eirreinge;me;nts/plems 
lh))t  eire;  ne)l  in  the;  neilure;  e)l  Quedineeel  I’lems."  whieli 
the;  Bure;eiu  wre)li;  weeidel  he;  eulelri;sse;ei  in  this 
rule;meiking.  lintil  the;  lined  rule;  ge)e;s  intei  e;ire;e:t.  the; 
eleiririe:eilie)ns  in  CFI’B  Bulle;tin  2012-2  will  re;main 
in  (;ire;e:t. 
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j)lans  or  non-tjualified  i)lan.s  may  reflect 
transaction  terms  of  multi])le  individual 
loan  originators  taken  in  the  aggregatt;. 
(ionscuinently,  the.se  ty])(!s  of 
com])ensation  programs  cr(;ate  potential 
incentives  for  individual  loan 
originators  to  stcser  consumers  to 
particular  transaction  terms  based  on 
the  int(!rests  of  the  loan  originator  rather 
than  the  consumer,  which  is  one  of  the 
Inmlaimndal  problems  that  'I'lLA  .section 
12‘)B(c)  and  the  existing  regulation  are 
designed  to  address.  Moreover,  limiting 
the  sco])e  of  com])en.sation  restrictions 
in  ^  l()2().8()((l)(l)(i)  to  an  overly  narrow 
interpndation  of  “the  transaction"  could 
undermine  the  rule.  For  example,  a 
{:reditor  or  loan  originator  organization 
could  restructure  its  comj)ensation 
policies  to  ]jay  a  higher  ])ercentage  of 
compensation  through  honnses  under 
company  profit-sharing  plans,  rather 
than  through  compensation,  such  as 
commissions,  that  is  not  based  on  the 
terms  of  nudti])le  transactions  of 
nudti])le  individual  loan  originators. 

To  address  tlui.se  concerns,  the  Bureau 
propo.sed  a  new  comment  8(i(dKl  )-l  .ii 
in  part  to  clarify  that  the  ])rohihition  on 
|)ayment  and  receipt  of  comixm.sation 
has(!(l  on  the  transaction's  terms  under 
S  l()2().8(i(d)(l  Ki)  covers  comi)en.sation 
that  dinully  or  indirectly  is  ha.sed  on 
the  terms  of  multiple  transactions  of 
multiple  individual  loan  originators 
employed  by  the  ])(!rson.  Broposed 
comment  8(i((l)(l )-2.iii.(i  would  have 
provided  further  clarification  on  these 
issiHJs. 

The  Bureau  stated  in  the  section-hy- 
.section  analysis  of  ])ro]K).se(l 
§  l()2(i.8(i((l)(l)(i)  that  the  proposed 
approacdi  was  necessary  to  imjdtmient 
the  statutory  jirovisious,  address  the 
])otential  incentives  to  .steer  consumers 
to  particular  tran.sacdion  terms  that  are 
pre.sent  with  jjrofit-sharing  jilans,  and 
])revent  circnmveidion  or  evasion  of  the 
statute.  The  Bureau  noted,  however,  that 
any  standard  would  need  to  account  for 
circumstances  where  potential 
incentives  were  snfficientlv  attenuated 
to  permit  such  compensation.  To  that 
end.  ])roposed  §  l()2(j..8H(d)(l )(iii]  would 
have  permitted  contributions  by 
creditors  or  loan  originator 
organizations  to  (gialified  plans  in 
which  individual  loan  originators 
|)articij)ate.  The  ])ro])osal  also  woidd 
have  ])(;rmitted  payment  of  honns(!s 
nnd(M’  i)rofit-sharing  |)lans  and 
contributions  to  non-(|ualified  ])lans 
(!ven  if  the  compensation  were  directly 
or  indir(!ctly  ha.sed  on  the  terms  of 
multiple  individual  loan  originators' 
transac:tions,  so  long  as:  (1)  The 
revenues  of  the  mortgage  business  did 
not  constitute  more  than  a  certain 
pcM’ceidage  of  the  total  revenues  of  the 


person  or  business  unit  to  which  the 
])rofit-sharing  plan  applies,  as 
applic:ahle,  with  the  Bnrean  j)roi)osing 
alternative  lhr(!shold  amounts  of  2.5  and 
50  percent,  ])nrsuant  to  proposed 
^  l{)2().80(d)(1](iii)(B)(/);  or  (2)  the 
individual  loan  originator  being 
compensated  was  the  originator  for  a  de 
minimis  number  of  transactions  (/.e.,  no 
more  than  five  transactions  in  a  12- 
month  ])eriod),  pursuant  to  proposiul 
§  102().8(i(d)(l)(iii)(B)(2).  In  all 
instances,  however,  the  projjosal  stat(;d 
that  the  creditor  or  loan  originator 
organization  could  not  take  into  account 
the  terms  of  the  individual  loan 
originator's  transactions,  pursuant  to  the 
nistriction  on  this  compensation  in 
pro])osed  l()2{).8(j(d)(l)(iii)(A).  Thus, 
the  creditor  or  loan  originator 
organization  c:oidd  not  vary  the  amount 
of  the  contribution  or  distribution  based 
on  whether  the  individual  loan 
originator  is  the  loan  originator  for  high 
rate  loans,  for  (!xam])le.  These  aspects  of 
the  propo.sal  an;  di.scussed  in  more 
detail  in  the  section-bv-.section  analysis 
of  S  l()2().8()(d)(l)(iii)  and  (iv)  in  this 
final  rule,  below. 

Th(!  Bur(;au  .sought  conmumt  on  thnu; 
additional  issues  related  to  the  ])ropo.sed 
commentary  that  would  have  clarifi(!d 
that  terms  of  multiple  loan  originators’ 
transactions  were  subject  to  the 
com])en.sation  restrictions  under 
S  1  ()2().8(i(d)(1  )(i).  First,  the  j)ro|)o.sal 
recognized  that  the  strength  of  {)otential 
incentives  to  steer  consumers  to 
])arlicnlar  tran.saction  terms  ])r(xsented 
in  s])ecific  i)rofit-.sharing  plans  mav  vary 
based  on  many  factors,  including  the 
organizational  structure,  size,  diversity 
of  business  lines,  and  com])en.sation 
arrangements.  Thus,  in  c;ertain 
circum.stances,  a  ])articular  combination 
of  factors  may  snhstantiallv  mitigate  the 
potential  steering  incentives  arising 
from  profit-sharing  plans.""  The  Bur(!au 
thereby  solicited  comment  on  the  .scope 
of  the  .steering  incentive  juohlem 
presented  by  i)rofit-.sharing  ])lans, 
whether  the  j)ropo.sal  effectively 

""  Till!  Buri!au  (liscussud  liinv.  lor  oxanipli!.  tiu! 
iiicanlivi!  ol  iiulividiial  loan  originators  lo  npciiargc 
likoh  diniinislios  as  llu!  total  nunil)i!r  ol  individual 
loan  originators  oontrilinting  to  tlii!  |>rolit  pool 
incroasiis.  Tlii!  inoonlivos  mav  liii  iniligalod  hocaiiso: 
(1)  I'iacli  indix'idnal  loan  originator's  (!irorts  will 
havi!  incrisisinglv  loss  impact  on  compiinsation  paid 
iindor  prolil-sliaring  plans:  and  (2)  llu!  aliilitv  ol  an 
indi\  idnal  loan  originator  to  coordinato  ollorts  with 
thoothor  individual  loan  originators  will  d(!(:roas(!. 
Tho  liur(!au  citod  a  numhor  ol  oconomic  stndi(!s 
regarding  this  ■■Iriui-riding"  hohax  ior.  Tlii!  linroan 
also  slal(!d  that  this  mav  ho  particularlv  triio  at  largi! 
Institutions  with  manv  individual  loan  originators 
hocauso  tho  noxus  among  tho  tonus  ot  tho 
transactions  olThi!  multipli!  individual  loan 
originators,  tho  rovonuiis  ol  tho  organization,  tho 
prolits  olTho  organization,  and  tho  com|)on.salioii 
docisions  mav  ho  moro  dilhiso  in  a  largo 
organization. 


addressed  lhe.se  issiuts,  and  whether  a 
different  approach  would  better  address 
these  i.ssnes.  The  Bureau  also  stated  in 
the  propo.sal  that  it  was  cognizant  of  the 
burdens  compensation  restrictions  niciy 
impose  on  creditors,  loan  originator 
orgiinizations,  ;md  individual  loiin 
originators.  In  addition,  the  |)roposal 
exprttssed  the  Bureiui’s  belief  that 
honnses  and  contributions  to  defined 
contribution  and  benefit  ])lans.  when 
paid  for  legitimate  reasons,  could  serve 
as  beneficial  inducements  for  individual 
loan  originators  to  perform  well  and 
become  invested  in  the  success  of  their 
organizations.  The  Bureau  solicited 
comment  on  whether  the  propo.sed 
restrictions  accompli.shed  the  Bureau’s 
objectives  without  uudidy  restricting 
compensation  arrangements  that 
addressed  legitimate  business  needs. 
Lastly,  the  Bureau  noted  that  it  was  not 
proposing  any  clarifications  to  existing 
comment  8(i(d)(l which 
addresses  what  constitutes 
compensation  and  refers  to  salaries, 
commissions,  and  similar  ])avments. 
because  the  ])avment  of  salary  and 
commissions  from  revenues  earned  from 
a  companv’s  mortgage  business 
typically  does  not  rai.se  the  same  types 
of  concerns  about  steering  consumers  to 
different  terms  to  increase  the  size  of  a 
])rofit-sharing  or  bonus  pool."’*  The 
Bureau  sought  comment  on  whether  the 
])rohil)ition  on  compimsation  relating  to 
tran.saction  terms  of  multiple  individual 
loan  originators  should  eucomj)a.ss  a 
hroad(!r  arrav  of  comjiensation 
arrangements. 

(ionsnmer  groups  commenting  on  the 
propo.sal  generally  snpportiul  the 
clarification  that  the  prohibition  on 
comiiensation  based  on  transaction 
terms  would  include  the  terms  of 
mnlti])le  transactions  of  multiple 
individual  loan  originators.  Om; 
consumer  group  wrote  that  the  propo.sal 
generally  would  ])rovide  robust 
protections  and  reform  in  loan 
originator  comj)en.sation.  and  that  the 
propo.sed  comment  8()(d)(l )-l .ii  would 
prevent  the  abuses  as.sociatcul  with  yield 
spread  jjreminm  pavments  to  loan 
originators.  A  housing  advocacy 
organization  wrote  that  the  Bnrean 
should  state  spcicifically  that 

"‘-As  ilisnissixl  in  llin  siic:li()n-l)y-s(!(:li()n  iiiiitlysis 
III  |irii|>().s(!(l  §  l()2li.2(i(iij.  Ilii!  ISiiriiiin  |)ri>|)iist!(l  In 
ninvi!  till!  tiixl  III  this  cnininniit  to  |)i'i)|)nsi!il 
cnininont  2()(ii)-.‘>. 

"‘‘As  till!  lUirnau  i!X|)laini!il  in  lliii  iiriipnsal. 
salarv  and  connnissiiin  ainiinnis  arn  ninri!  likoly 
than  liiinnsns  In  hn  snt  in  advanci!.  .Salariiis  am 
tvpicallv  paid  nnl  nl  liud”i!li!d  opiiralin};  cixpnnsns 
i'athi!r  than  a  "prnlit  iiiinl":  nnnnnissinns  tvpicallv 
am  |iaid  liir  individual  Iransaclinns  and  without 
mlnmncii  to  tho  poison's  prolitahilily;  and  tho  salary 
and  connnission  ainonnts  otion  am  sli|)ulalod  In  an 
oinplovinoni  or  connnission  a^rooinont. 
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(;()ni|)(!nsation  from  a  loan  originator 
organization  to  an  individual  loan 
originator  cannot  la;  tied  to  tin;  tinins  of 
any  loan,  individnally  or  in  tlui 
aggregate.  This  organization  cited  two 
II..S.  Department  of  |ustic(!  actions,  laler 
sellled.  that  alleged  that  a  large 
dcipositorv  institution  and  a  large 
mortgage  com|)anv  discriminated 
against  African-American  and  Hispanic 
horrowms  hv  steering  tlnan  into 
snhprime  mortgages  as  evidence  of  the 
need  of  the  nnr(;au  to  disallow  any 
"loo])hole"  in  the  final  rule  that  could 
iniconrage  similar  j)ractices.  A  coalition 
of  consumer  groups  wrote  that  allowing 
individual  loan  originators  to  ])rofit 
from  compen.sation  based  on  aggregate 
terms  of  loans  they  broker,  such  as 
high(;r  interest  rates,  presents  the  same 
risks  to  consumers  as  allowing 
individual  loan  originators  to  ])rofit 
from  compen.sation  based  on  terms  of  a 
single  transaction.  Anything  short  of  a 
complete  prohibition  on  this  ])ractic(!. 
they  wrote,  would  ])ermit  a  j)aym(!nt 
structure  that  ("ongre.ss  intended  to  ban 
and  that  mak(!.s  loan  originator 
compensation  even  less  transparent  to 
consumers. 

An  organization  writing  on  hcdialf  of 
.Slate  bank  supin  visors  noted  that 
interj)retation  of  e.xisting  loan  originator 
compmisation  standards  can  be  difficnlt 
for  nignlators  and  consimKHs  and  that 
adjnsimenis  to  (ixisling  rules  for 
pnr])oses  of  clarity  and  cohenmce 
would  1)(!  api)ropriate.  The  organization 
was  generallv  supportive;  of  the;  ])roposal 
to  clarify  and  revise;  re;strie:tie)ns  rehiteel 
te)  i)e)e)leel  e:e)mi)en.sation.  pretfit-shiiring. 
anel  heenus  plans  fen-  eiriginateers. 
elejjeneling  e)n  the;  ])e)te;ntial  ine;eidive;s  te) 
.ste;e;r  e;e)nsumers  te)  |)artie:ular 
lransae:tie)n  te;rms. 

Inelustrv  e;e)mme;nte;r.s  generallv 
e)ppe)se;el  new  e.'onunent  3()(el)(l)-l.ii  anel 
its  nnelerlying  premise  that 
e:e)mi)e;nsaling  inelivielneil  loan 
e)rigin;ile)rs  baseel  een  the;  te;rms  e)f 
midtiple  inelivielnal  loan  eeriginateers’ 
transae:tie)ns  likelv  e;re;ate;s  steering  risk. 

A  n;itie)nal  tnieie;  asse)e;iatie)n 
repre;se;nting  e:e)mmimity  banks  wre)te; 
that  the;  nure;an  is  right  te)  he;  e:e)ne:e;rneel 
with  e:re;iiting  e:e)nelitie)ns  that  e:e)ulel  le;ael 
.se)me;  inelivielnal  le)an  e)rigini)te)rs  te)  stee;r 
e;e)nsnme;rs  inie)  tr;ms;ie:tie)ns  th.et  may 
ne)t  he;  in  the  he;.st  interest  of  <i  e;e)nsume;r 
hut  we)ulel  l)e;nefit  an  inelivielnal  le)an 
ea  iginate)!'  threengh  gre;ate;r  he)nns 
e:e)mpe;nsalie)n.  The;  asse)e:iatie)n  asse;rte;el. 
he)we;ve;r.  that  the;  nature;  e)f  any  l)e)nns 
|)e)e)l  share;el  by  nudtij)le;  ineliviehials  eer 
ele;fe;rre;el  e;e)mi)e;n.satie)n  e)f  anv  tvpe; 
inhe;re;ntlv  niitigate;s  steering  risk. A 


‘"-•'rliis  (:()ii]iii)!iit(!r  l)as(!fl  lliis  iissca  lion  on 
si!Voral  points,  incleieling  tliat  part  i):i  pat  ion  l)\ 


n;itie)nal  Iraele  ;isst)e;iatit)n  reprt;st;nting 
the;  hiinking  inehtstry  iie;knt)wlt;elgt;el  Ihiit 
l)t)nn.se;s  t:im  be;  imi)re)pe;rly  nse;el  its  ;i 
“|)re)xy"  fe)r  tr<msiie:lie)n  te;rms.  htti  tirge;el 
the;  lhtre;<ni  tie)t  te)  eie;e;ni  e;ve;ry  re;ve;)itie;- 
l)ase;el  he)nus  ele;e:isie)n  te)  he;  <)  i)re)xy. 
lnste;ael.  the;  a.sse)e:i;itie)n  iisse;rte;el.  the; 
pe).ssil)le;  tt.se;  e)f  l)e)nn.se;s  its  ;i  stil)le;rfttge; 
fe)r  tr;msae;lie)n  te;rms  shettdel  he;  a  fe)e:tis 
fe)r  e;ide)re:e;me;nt  iinel  e;xaminiitie)n. A 
liirge  ele;pe).site)rv  institntiem  e:e)nnne;nte;r 
;ie;kne)wle;elge;el  Ih.it  e;iie:h  ineliviehiiil  le):m 
etriginale)!'  whe)se;  heentts  e;e)nie;.s  fre)m  ti 
])re)fil-ele;rive;el  peeetl  is  itielii'e;e;llv 
ineientivizeel  te)  itie:re;<i.se  pre)fits  ;mel 
the;re;l)y  ine:re;ase;  the  pe)e)i’s  size,  htit 
state;el  ihiit  !ippre)])riiite;ly  ele;signe;el 
l)e)mts  plans  e;e)nsiste;nl  with  risk 
tnaniigement  ])rine:iples  she)ulel  he; 
])e;rmissil)le  when  the;  benitis  awiird  is 
elire;e;tly  anel  primtirily  ha.seel  e)n 
le;gitimate  fae:tors  anel  ine:entive;s  (/.e)., 
ne)t  elire;ctly  bit.se;el  een  the;  terms  e)f  the; 
tran.sae;tie)ns  e)f  e;ae:h  le)<m  eeriginator).  A 
n;itie)nal  inehtstry  traele;  asse)e;iiitie)n 
stigge;.ste;el  that  the;  Hitre;att  ])e;rmit 
e:re;elite)r,s  ;mel  le)an  e)riginate)r 
e)rgimiz:ilie)ns  te)  ])<iy  it  l)e)ntts  te)  ;m 
inelivielnal  le)im  e)riginiite)r  when  the; 
iiwiirelitig  e)f  the;  heenns  anel  its  iimeetud 
tire;  “‘stiffie:ie;ntly  <itte;)itt;ite;er’  fretm  the; 
terms  e)f  the;  trans;ie:tie)n  "se;  its  tiett  te) 
pre)viele;  it  ttiitte;riitl  stt;t;rittg  risk  fe)r  the; 
t;e)tisutne;r.'’  A  .Stitte;  ittehtsirv  tutele 
itsse)e:iitlie)t)  e:e)tntite;tite;el  that 
iipprt)priitlt;ly  slrtteilttretel  itretfit-shiiritig 
attel  htituts  pliitis  itie:etttivize;  letiiti 
etrigitiatetrs  te)  niiike  itjtpretpriitte;  letiitis 
wilhe)ttl  titkittg  ettt  e;xt:essive;  risk  etr 
being  ))ve;rly  eiitntietits.  Tints,  the;  triiele 
it,sse)e;iittie)ti  stitteel  thitt  se;ve;re;ly 
re;slrie:titig  e:e;rtititi  ty])e;s  e)f  pretfit-shitritig 
e)r  hettius  platis  wetitlel  ttett  j)re)viele; 
e;e)tisut)ie;rs  with  sigtiifie:atitly  tnore; 
])re)te;e:tie)ti  but.  itisteael.  woitlel  litnit  the; 
availability  etf  e.reelit  te)  all  httt  the;  tneest 


innlli|)l(!  (Miiployoos  dilntos  tlio  inipiict  iinel  idwarel 
lor  anv  one;  piirtie:ipanl.  the;  eie;lave;el  nalnre;  e>l  ii 
lieiiuis  peieil  paveinl  e;re)ele;s  the:  ine:e;nlive;  lei  steieir  liir 
i|iiii:k  "iiins.  bonus  pools  nii;re;lv  sii|>pli;ini;iit  iinel 
aiiaineinl  an  eimpleiyeiei's  e;e)m|)e;nsiilie)n.  anel  ineisl 
beiniis  plans — e;speie:iiilly  leir  e:ennniiinily  bank  leian 
eirij>inate)rs — eieintain  a  viirieitv  eil  eieinipeineints  eillieir 
tban  ineirlfea^e:  reiveiniie;. 

.Soveiral  e:e)niine;nte;rs  e;e;beie;el  tins  iir<;inne;nl  Ibat 
Ibe;  l\  pe;s  eil  |irae:lie:e:s  tlie;  Itiireiaii  is  re;}>iiliitinj>  are; 
be;lli;r  siiile;el  leir  e;xaininalie)n  anel  i;nlore:e;ine'nl.  One; 
.Sliile;  Iraele;  asseieiiatiein  wreile;  tbiit  it  beiniise;s  are; 
iinpieipe;rlv  ele;siane;el  lei  riiwarel  spia:ilii:  ineli\  iiliial 
loan  ori^inalors  for  lriinsiii:lion  liirins.  Ibis  lai:!  will 
be;  asia-rtiiiniible;  Ibroiiab  oxainiiiation.  A  nalional 
traili;  assoe:ialion  re;pri;siailin^  llii;  inoiiaa^i; 
ineliisiry  sn‘y‘i;slial  Ibi;  l{iiri;aii  use'  its  anibeirilv 
iinele;r  llie;  Ueielel-I'rank  Ae:t  lei  pre;\i;nl  iinliiir. 
ele;e:e;plive;,  eir  abusive;  iie:ls  or  prae:lie:e's.  A  .Slate; 
eaealil  iiniein  Iraele;  asseieaaliein  siif;;.^e;sle;el  tin;  IUire;iiii 
e;nleire:e;  e;xislin”  re;<;iiliilie)ns  be;rore;  iinpeisin^  ne;w 
re;^iilalieins.  One;  e;oinini;nle;r  eilainnal  Ibiil  Ibe; 
|jiire;ini  e)Ve;rre;iie:bi;el  in  ils  preipeisal  anel  ne;e;ele;el  lei 
|ireiviele;  e;viele;ne:e;  Ibal  a  iireifil  nieilive;  in  a 
lriinspare;iil  eaisl  e;nvire)nine;nl  eainlel  be;  an  e;xainple; 
of  an  unfair  eir  ele;e:e;plive;  praeitii.e;  in  e>rele;rlei 
siippeirl  ibe;  iippreiiie:h  it  feilleiwe;el  in  llii;  prei|)eisiil. 


cretelitworthy  e;e)nsume;rs.  A  liiw  firm 
that  re;i)ri;se;nts  sniiill  iinel  miel-size;el 
hank  e:lie;nts  sngge;sle;el  Ihiit  the;  Hure;ini 
.se;t  fetrth  fiie:te)rs  that  wenilel  he;  nse;el  te) 
ele;le;rntine;  whe;the;r  it  he)nns  nnele;r  it 
piirtieailiir  ine:e;ntive;  e:e)m])e;n.satie)n  pliiii 
we)nlel  he;  j)e;rmissil)le;  he;e:iinse;  it  was 
siiffie:ie;ntlv  iiltemniite;el  fre)m  the;  te;rms  e)f 
ntnlli|)le;  leean  e)riginate)rs’  trini,siie:lie)ns. 

Ameeng  inehtstry  e;e)mme;nte;rs.  e;ri;elit 
mtions  anel  thetir  tniele;  asseiciatiems 
i;xpri;ssi;el  ])iirtii:ular  eipjieisilie)!)  te)  the; 
pre)i)e)Siil.  A  natiemal  traele;  iisseieiiiitiem 
re;pre;se;nting  e:re;elil  nniems  eiue;stie)ne;et 
the;  Bure;iui's  iiutheirity  tei  aelel  e;e)mme;nt 
3()(el)(l)-l .ii.  .stating  that  it  stre;le;he;el  the; 
henmels  e)f  se;e:tie)n  1403  eif  the;  Deielel- 
Frank  Ae;t  by  inte;r])re;ting  the;  statuteirv 
preihihitiein  against  e:e)mpe;nsiitie)n  that 
varie;s  hase;el  em  the;  te;rms  eif  the;  ‘ioan” 
te)  apply  te)  multiple;  tran.sae:tions  e)f 
imilti])h;  ineliviehiiil  letan  originators.  A 
.State;  e:re;elit  uniem  iisseiciatiein  wreite;  that 
it  Wits  unne;e;e;ssiiry  tei  c;xtt;nel  the; 
lireihihitiems  te)  e:e)mi)e;nsiitie)n  t)iise;el  e)n 
the;  te;rms  e)f  mulli])le;  le)an  e)riginiite)rs' 
transiie:tie)ns  he.'eaiuse;:  (1)  Ne;ithe;r  'flbA 
ne)r  e;xisting  re;gnliitie)n.s  aelelre;sse;s 
payme;nt  e)f  e:e)mpe;n.sittie)n  hii.se;el  e)n 
te;rms  e)f  multiple;  ineliviehiiil  leian 
eiriginaten’s;  anel  (2)  it  weudel  he; 
tre;me;nele)usly  eliffieadt  tei  eamstriie.t  a 
.se;he;nie;  tei  e;vaele;  the;  e;xisting 
re;e|iiire;me;nts.  This  asseieaatiem  alsei 
stiite;ei  that  the;  ])re)])e)Sid  wiis  inte;rnidlv 
inea)nsiste;nt  he;e:iinse;  the;  preiiieisal's 
.se;e;lie)n-t)v-se;e:t iem  iiniil vsis 
iie;kne)wle;elge;ei  that  preifit-sharing  plans 
eauilel  he;  a  use;ful  anel  im])e)rtimt 
inehiea;me;nt  by  e;niple)ye;rs  tei  inelivielnal 
leian  eiriginators  to  peirfeirm  we;ll. 

Ane)the;r  .State;  ea'e;elit  uniem  assoeantiem 
stat(;d  that  ea’e;elit  unions  me;rite;el  spe;e:iid 
tre;alnu;nt  unele;r  the;  ride;  he;e:ausG  tlu;re; 
was  neithing  in  the;  13ure;au's 
aehninistrative;  reieairel  tei  conne;e:t  eaa;dit 
uniem  eamipeensatiem  or  salary  priK:tie;e;s 
te)  the;  abuses  eir  prae:tie:os  that 
eamtrilmteel  tei  the;  finaneaal  ea'isis  eif 
2008.  'Fhis  a.sseieaiition  alsei  asserte;el  that 
Natiemal  (ireielit  Union  Aelministratiem 
(NCUA)  reigulatiems  pe;rmit  ea;rtiiin  ty))e;s 
e)f  ea)m])e;n.satie)n  that  wemlel  be; 

])i  eihibiteel  iinele;r  the;  jireipei.sal  anel,  thus, 
urgeel  the;  Bure;au  tei  state;  that  a  fe;ele;ridly 
insureel  eaeelit  uniem  that  aelhe;re;s  tei 
the;.se;  re;guliitie)ns  is  eleomeel  ea)ni])liimt 
with  the;  leian  eiriginateir  eaimpeinsatiem 
preivisiems. A  .State;  ea'eelit  uniem 
asseieaatiem  eamunonteel  that  the;  Bureau 
shemlel  e;xe;mpt  ea’e;elit  nniems  fremi  the; 


""■Tbi!  iissociiilioii  spocificallv  (;iloel  \2  ed  K 
/lll.j!  1  (i:)(ii)(iii).  wbii.b  iiorinils  la'odil  unions  lo  pav 
bonusiis  or  inctmlivos  lo  crodil  union  uinplovnus 
(lilbiir  basod  on  llui  crodil  union's  ovoridl  financial 
|iorforinani:o  or  in  i:onnoe:lion  will)  a  loan  or  loans, 
provided  Ibal  Ibo  crodil  union  board  of  diroi:i(>rs 
oslablisbos  wrillon  policios  and  inlornal  conirols  for 
sucb  ine:ontivos  or  bonusos. 
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laoposed  nistrictions  bticause  credit 
unions  were  structunsd  in  a  way  that 
signil’icantly  decreases  steering  risks 
(/.e.,  cnulit  unions  j)rovide  loan  services 
to  ineinl)(!r-owners  oidy  and  ineinl)(!r- 
owiuMs  can  file  coin])laints  in  r(!sj)onse 
to  any  activity  detrimental  to  loan 
applicants). 

.Several  coininenters  either  asked  for 
clarification  on  whether  coiujXinsation 
ticul  to  coinpanv-wid(!  ptn  forniance 
would  1m!  permitted  under  the  pro])o.sal 
or  stated  their  support  for  such  an 
approach.  A  financial  holding  coin])anv 
suggested  that  bonus  or  incentive 
programs  of  this  .sort  should  he 
pcii'initted  l)(;cause  of  the  uidikcilihootl, 
it  asserted,  that  the  loan  originator 
steering  a  consumer  into  a  higher-jjrofit 
product  would  improve  the  ])rofitahility 
of  the  entire  hank.  A  large  financial 
services  coinjianv  commented  that  some 
uncertainty  remained  as  to  when 
“indirect”  com])ensation  would  he 
sufficiently  remote  to  he  outside  the 
|)urview  of  the  rule  and,  consec|uently, 
r(!(iu(!sted  an  exjJiess  exemi)tion  for 
bonuses  |)aid  to  individual  loan 
originators  when  the  company:  (1) 
(Calculates  the  bonuses  under  a 
company-wide  ])rogram  that  a))])lies  in 
a  similar  manner  to  individuals  who  are 
not  loan  originators;  (2)  uses 
predetermined  comi)any  i)erformance 
metrics  to  calculate  the  bonus;  and  (3) 
does  not  take  transaction  terms  dinictlv 
into  account."’^  A  .State  trade 
association  re])res(!nting  creditors  stated 
that  the  Bureau  should  permit 
compensation  plans  that  relate  not  onlv 
to  the  performance  of  an  overall 
organization,  hut  also  to  the 
performance  of  a  specific  team,  branch, 
or  business  unit. 

A  mortgage  company  wrote  that 
limiting  compen.sation  that  was 
indirectly  based  on  terms  of  transactions 
would  cover  almost  any  form  of 
com])ensation  derived  from  lender 
jjrofitahility,  and  the  rulemaking  instead 
should  focus  on  compensation  specific 
to  the  loan  originator  and  the 
transaction.  This  commenter  also 
disagreed  with  the  Bureau’s  statement 
in  the  ])roposal  that  creditors  would 
re.st  met  lire  their  comjiensation  policies 
to  shift  more  compensation  to  bonuses 
in  an  effort  to  evade  the  strictures  of  the 
prohibition  on  compensation  based  on 

'I'liis  coiniiKMilcM'  .list)  (|iii;sliom!(l  iIk;  iiitorplay 
(itllK!  proposal  with  tlio  2012  ll()i;i’.\  I’roiHisal 
insofar  as  llii!  2012  llOhl’A  I’roposal  would  liavo 
r(!(l(din(al  points  and  loos  lo  incindn  ccalain 
coinpcnisalion  jiaid  to  individual  loan  originators. 
As  notiul  (sirliiM'  in  tho  .soction-hv-scjction  analysis 
ol  §  1 02t>.;ili(a).  liowovor.  tho  didlnition  ol  points 
and  loos  acro.ss  tho  201:1  IIOKI’.X  Final  Kido  and  tho 
20i:i  A'I'K  Final  Rnlo  indiidos  only  coinptaisation 
that  can  ho  altrihntod  to  a  ])arli(:ular  transaction  at 
tho  tiino  tho  intorost  ralo  is  sot. 


transaction  terms  because  creating  a 
jirofit-sharing  plan  involved  iminy  inon; 
considerations,  particularly  for 
diversified  compiuiies. 

A  few  industry  coininenters  niised 
])rocedur;il  criticisms  and  askiul  for 
dillerential  treatment  for  ]);trticular 
institutions.  One  indu.stry  commenter 
wrote  tliiit,  hiisiul  on  the  volume  of 
pro])o.sed  rules  and  the  relafivelv  short 
comment  ])eriods.  it  did  not  have 
sufficient  time  to  analvze  fullv  tmd 
conijirehend  thi;  proposal  tiiid  its 
])otential  iinjiact  on  the  commenter’s 
Imsine.ss.  A  community  hank  reipiested 
that  the  Bureau  exempt  all  .savings 
institutions  with  under  .Si  billion  in 
a.ssets  from  the  rule’s  compen.sation 
restrictions.  Another  community  hank 
asked  the  Bureau  to  make  distinctions 
between  iiort folio  lenders  and  lenders 
that  genenite  most  revenues  from  .selling 
loans. 

.Some  indu.stry  coininenters  expressed 
sup|)orf  for  the  Ihireau’s  proposed 
approach  on  compensation  hii.sed  on 
tnm.saction  terms.  A  mortgage  hanker 
stated  that  any  bonus  pool  or  profit- 
sharing  jilan  should  not  he  permitted  to 
he  derived  from  the  terms  of  loans 
because  “the  oviaages  Icould]  work 
their  way  hack  into  the  pockets  of  loan 
originators.”  A  mortgage  company 
affiliated  with  a  national  homehuilder 
wrote  that  it  was  ])rudent  practice  not  lo 
compen.sate  loan  originators  on  the 
terms  of  the  transaction  other  than  the 
amount  of  credit  extended.  A 
community  hank  generally  praised  the 
pro])o.sal  for  taking  info  account  the 
impacts  of  the  Dodd-Frank  Act  on  the 
mortgage  hanking  industry  and  raised 
no  sjiecific  objections  to  proposed 
comment  3()(d)(l)-l.ii.  'I’he  hank, 
however,  .stated  that  to  attract  talented 
loan  originators  it  needed  the  ability  to 
offer  flexible  and  competitive 
comjiensation  ]n'ogram.s  that  rewarded 
loan  production. A  financial  services 
company  wrote  that  the  provisions  in 
the  proposal  jirovided  helpful 
additional  commentary  to  elucidate  the 
rules,  particularly  because  incentive 
compensation  jilans  at  small  to  mid-size 
financial  in.stitutions  that  may  look  to 

'""As  II  {;(!iu;nil  iiiatliir.  this  comnuMilor  su<;j;(!sl(!(l 
an  allarnalivi!  a|)|)i'(ia(:h  wliiiiiiliy  Ilia  cradilor  would 
pmvido  a  disdosui'o — in  bold  lacii  or  lar^or  loni  and 
sol  oil  Iroiii  olhor  disclosiiro.s — iui>ins  Iho  consuinor 
lo  1)0  awaro  llial  llio  loan  orjoinalor's  coinponsalion 
may  incroaso  or  dooroaso  basod  on  Ibo  prolilabilily 
ol  Ibo  crodilor  and  uroiii”  Ibo  consuinor  lo  shop  lor 
crodil  lo  onsuro  Ibal  bo  or  sho  bas  oblainod  Ibo  niosl 
lavorablo  loan  lorins. 

'""'I'lio  coininunily  bank  coniinonlor  also  ar<>uod 
Ibal.  lo  allrac.l  (pialily  loan  ori”inalors  wilboul 
baying  Ibo  ability  to  jiay  inconlivo  coni|)onsation. 
Iho  bank  would  bavo  lo  pay  such  a  high  .salary  that 
it  could  risk  creating  a  disinconlivo  for  tho 
individual  loan  originator  to  produce  high  voluino. 


profitability  as  a  component  often 
include  .senior  executive  officers  who 
may  he  covered  under  the  definition  of 
loan  originator.  Al.so,  some  industry 
commeuters  that  were  generally  critical 
of  pro])Osed  comment  3(i(d)(1)-l.ii 
acknowledged  that  the  Bureau’s  concern 
that  individual  loan  originators  would 
steer  consumers  to  obtain  higher 
bonuses  was  not  misplaced. 

'rhe  Bureau  is  finalizing  the  substance 
of  comment  3(){d)(l  )-l  .ii  largely  as 
proposed.  However,  the  principle  that 
the  terms  of  multiple  transactions  by  an 
individual  loan  originator,  or  the  terms 
of  multiple  transactions  by  multiple 
individual  loan  originators  are 
encompa.ssed  by  the  baseline 
prohibition  in  §  l()2(i.3(i(d)(l)(i)  is  now 
included  in  text  of  §  1()2(j.3(i(d)(l)(i) 
it.self.  ’I’he  Ifureau  believes  that  it  is 
appropriate  to  state  clearly  in  the 
regulatory  text  that  compensation  based 
on  the  terms  of  multijile  transactions  of 
multijile  individual  loan  originators  is 
invalid  unle.ss  expressly  ])ermitted  by 
other  provisions  of  this  final  rule.  A 
clear  standard  will  enhance  consumer 
protections  by  reducing  the  potential  for 
abuse  and  evasion  of  the  underlving 
])rohihition  on  comiiensation  ha.sed  on  a 
term  of  a  transaction.  Moreover,  a  clear 
standard  also  will  reduce  indu.stry 
uncertainty  about  how  the  regulation 
applies  to  bonuses  from  non-deferred 
lirofits-based  com])ensation  plans  and 
contributions  to  designated  plans  or 
non-designated  jilans  in  which 
individual  loan  originators  participate. 

In  the  final  rule,  comment  3(i(d)(1)- 
2.ii  has  been  revised  to  clarify  that 
compensation  to  a  loan  originator  that  is 
based  upon  jirofits  that  are  determined 
with  reference  to  mortgage-related 
husine.ss  is  considered  compensation 
that  is  ha.sed  on  the  terms  of 
transactions  of  multijile  individual  loan 
originators,  anti  thus  would  he  subject 
to  the  prohibition  on  compen.sation 
ha.sed  on  a  term  of  a  transaction  under 
§  11)28. 3(i(d)(l)(i)  (although  it  may  be 
permitted  under  §  l()28.3(i(d)(l)(iii)  or 
(iv)).  The  comment  cro.ss-references 
tither  sections  of  the  regulatory  text  and 
commentarv  for  discussion  of 
exceptions  permitting  compensation 
based  upon  ])rofit.s  jnirsuant  to  either  a 
“designated  tax-advantaged  plan”  ora 
“non-deferred  profit. s-hased 
compensation  plan,”  and  for 
clarification  about  the  term  “mortgage- 
related  business.”  This  language  has 
been  added  to  make  more  explicit  the 
Bureau’s  rationale  in  the  proposal  that 
]jrofits  from  mortgage-related  business 
(/.e..  from  transactions  subject  to 
S  l()2().3()(d))  are  inextricably  linked  to 
the  terms  of  miiltijile  transactions  of 
multiple  individual  loan  originators 
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wlien  taken  in  tlie  aggregate  and 
Ihendore  erciate  potential  incentives  lor 
individual  loan  originators  to  steer 
consumers  to  particular  transaction 
terms.  'I’lie  Hurean  believes  that  cnulilor 
or  loan  (*riginator  organi/alion 
prolltabililv  from  mortgage-ndateii 
business  nsuallv.  if  not  always,  depcmds 
on  the  terms  of  transactions  of 
individual  loan  originators  working  for 
the  creditor  or  loan  originator 
organization.""  Moreover,  to  the  extent 
a  cniditor  or  loan  originator  organization 
wanted  to  demonstrate  that  there  is  no 
nexus  whatsoever  between  transaction 
t(uins  and  profitahilitv.  it  would  have  to 
disaggregate  the  compommts  of  its 
profitability.  The  Hurean  is  ske])tical 
that  this  would  he  feasible  and.  if  so, 
that  it  could  he  done  in  a  way  that 
would  not  create  challeng(!S  for 
examination  (by  nuiniring  snh.stantial 
analysis  of.  e.g..  company  revenmis  and 
profits,  and  ol  relationships  among 
l)nsiness  lines  and  b(;tween  affiliate 
profits  and  nn  ennes). 

The  Hnrean  agrees  with  industrv 
commenters  that  the  ])avment  of  profit- 
sharing  bonuses  and  the  making  of 
contributions  to  designated  plans  in 
which  individual  loan  originators 
participate  do  not  create;  steering 
potcaitial  under  all  circumstances.  As 
the;  Hnr(;au  acknowl(;dged  in  the 
propo.sal.'"  any  regulation  of  loan 
originator  com|)(;nsat  ion  n(;(;ds  to 
account  for  the  variation  in  organization 
size.  type.  comp(;n.sation  .scheme,  and 
othcir  factors  that,  individually  or 
coll(;ctiv(!ly.  affect  the  calculus  of 
wheth(;r  the;  stcucring  risk  is  sufficiccntlv 
att(;nnat(;d.  For  exaiujcle.  one 
commentcM’  ask(;d  the  Hnrean  to  ])ermit 
paying  an  individual  loan  originator  a 
l)onns  as  |)art  of  a  compensation 
program  that  u.s(;s  precletermined 
pc'rformance  nu;trics  to  determine 
compensation  for  all  comi)any 
canploycies.  This  tyjce  of  com|)en.sation 
program,  depending  on  the 
circnmstanccjs.  may  not  he  tied  directly 
or  indir(;ctlv  to  transaction  tennis  and 
thus  may  not  imiilicate  the  basic  rule  or, 
(!ven  if  tied  to  profits,  may  not  be 
structured  in  a  manner  that  would 
incentivize  individual  loan  originators 
to  place  consumers  in  mortgages  with 


"";\s  (lis(:iiss(!(l  aliovc.  iiiiiiiv  iiuliisti  v 
cdiiiiiiontcns  (iljjccliul  lii  llu;  pritinist;  in  tlu;  proposal 
tlial  coinponsalion  programs  llial  t(!atiiri!  prolils- 
hasi'd  lK)niisos  or  conlrilnilions  to  cpialirnal  plans  or 
non-(|naliti(!(l  plans  pKtsninptivnIy  croali!  slt!(!rinf> 
in(:(!ntiv(!S.  Init  sonn^  ol  tliosi!  that  did  so 
acknowlod^nd  that  bonuses  (uni  lx;  iinpropiM'lv  nscai 
as  a  "prow"  lor  transaction  tinins  and.  in  out!  casec 
spi‘(:ili(udly  .stalcxl  that  each  individual  loan 
ori<cinalor  whose;  Ihihiis  coin(;s  lieiin  a  prolil-el(;riv(;d 
pool  is  indir<H:tly  inc(;ntivi/.i;d  to  in(:r(;as(;  profits 
and  thenihv  incniasi;  tin;  pool's  si/.c. 
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|)articular  tran.siiction  terms.  'I’lie 
mitigation  or  ah.sence  of  steering 
])otential  with  respect  to  this 
compensation  program  in  one  p.irticnlar 
.setting,  however,  does  not  nie;in  that  a 
slightly  different  comiiens.ition  iirognun 
in  the  same  .setting  or  the  same; 
compensation  |)rograni  in  a  slightly 
different  setting  would  sufficientlv 
mitigate  steering  incentivcis. 

The  Hnrean  believes  that  it  is 
])ref(!rahle  to  ado])t  a  ha.seline  clear 
])rohil)ition  on  the  iiaymenl  of 
compen.sation  based  on  the  terms  of 
nuilti|)le  transactions  of  mnlti])le  loan 
originators  (with  commentary  clarifying 
that  this  encom])a.s.ses  com])en.sation 
that  is  based  n]ion  jirofits  tliat  are 
determined  with  niierence  to  mortgage- 
related  hnsiness)  than  to  adopt  any  sort 
of  standard  focu.sed  on  attenuation, 
materiality,  or  other  legal  princijiles  (a 
■‘princijiles-ha.sed”  standard  or 
approach)  that  would  have  to  he  applied 
to  the  design  and  operation  of  each 
com])any’.s  specific  comiien.sation 
program,  as  suggested  by  some 
commenters.  Application  of  a 
princiiiles-hased  standard  would 
involve  tin;  application  of  the  relevant 
lirincijiles  to  the  design  and  operation  of 
each  com])anv’s  sjiecific  compensation 
jirogram.  Hecau.se  the  a|)])lication  of 
these  ])rincii)les  would  micessarilv 
involve  a  substantial  amount  of 
subjectivity,  and  the  design  and 
oiieration  ofthe.se  programs  are  varied 
and  conijilex,  the  legality  of  many 
i;ompanies'  programs  would  likelv  he  in 
doubt.  This  nncertainly  would  pre.s(;nt 
challenges  for  industrv  compliance,  for 
agency  supervision,  and  agenev  and 
|)rivate  enforc{;ment  of  the  underlving 
regulation. 

The  Hurean  believes,  further,  that  the 
di.s])arate  standards  suggested  by 
industry  commenters  ])rove  the  inherent 
difficulty  of  crafting  a  workable 
l)rinciple.s-l)a.sed  a])proach.  For 
exam])le,  as  notecl  earlier,  one 
commenter  urged  the  Hurean  to  ])ermit 
the  use  of  “appro])riatelv  designed 
bonus  ])lan.s  consistimt  with  risk 
management  ])rinciples”  when  the 
bonus  award  is  “directly  and  i)rimarily 
ha.sed  t)n  l(;gitimate  factors  and 
incentiv(;.s''  and  where  “suffici(;nt 
mitigating  and  attcainaling  factors” 

(;xist,  ami  anoth(;r  industry  commentia' 
suggested  that  the  Hurean  |)ermit 
creditors  and  loan  originator 
organizations  to  |)av  a  bonus  to  an 
individual  loan  originator  when  the 
awarding  ol  the  bonus  and  its  amount 
are  “snfficiently  attenuated”  from  the 
terms  of  the  transaction  “.so  as  not  to 
l)rovide  a  material  steering  risk  for  the 
consumer.”  'I’liese  standards  do  not 
have  commonly  und(;rstood  meanings 


and  would  need  to  he  defined  by  the 
Huri;an  or  left  for  elaboration  through 
su])ervi.sorv  and  enforc(;ment  activities 
and  ])rivate  litigation.  Although  tlu;s(; 
dcifinitional  and  line-drawing  judgnuints 
arc;  not  impossible,  th(;y  would 
inevitably  add  com])l(;xity  to  the;  rule. 

Tlu;  Hnr(;an,  furth(;rmorc;.  disagr(;(;.s 
with  the  industrv  i:omnu;ntc;r.s  that 
ass(;rlc;d  that  llu;  relationship  h(;lwec;n 
incentive;  comjien.sation  programs  and 
individual  loan  originator  ste(;ring 
l)c;havior  should  he  a  focus  of 
examination  and  c;nforc;ement  to  the 
(;xclu,sion  of  rul(;making.  (Jiven  the 
multiplicity  and  div(;rsity  of  ])artie.s  and 
variability  of  compensation  ])rograms 
])ot(;ntialiy  subject  to  this  rulemaking, 
robust  .su])(;rvi.sion  and  (;nforcement  in 
this  art;a  would  he  extremely  difficult,  if 
not  imjjossihle,  without  ajjpropriate 
clarity  in  the  rc;gnlation.  As  noted 
c;arlier,  an  organization  commenting  on 
hi;hali  of  State  hanking  .snpc;rvi.sor.s 
stated  that  the  existing  rul(;.s  can  he 
difficult  for  r(;gulators  and  consnm(;rs  to 
interpret  and  .sup])ort(;d  the  ])ropo.sed 
chang(;s  to  tlu;  existing  r(;gidation  for 
pnriioses  of  clarity  and  colu;n;nce. 

Tiu;  Hurean  also  shares  the  conc(;rns 
(;x])r(;ss(;d  by  consume;]’ groups  that 
failing  to  prohibit  e:ompe;n.s>ition  h€ise;ei 
on  the;  terms  of  multiple  Inmsac.tions  of 
multiple;  indivielucil  locin  originators 
would  ])e)te;ntiallv  undermine;  the 
e;xi.sting  jjrohihition  on  e:e)mpe;nsatie)n 
hiiseel  on  transac.tion  terms  in 
l()2().3(i(el)(  l)(i)  and  Dodd-F’nmk  Act 
.se;e;tion  1403.  As  the  c.onsume;]'  groups 
;is.serte;d.  .setting  a  hiiseline  rule;  too 
le)ose;ly  could  allow  for  a  re;turn  of  the 
types  of  le;neling  pnictic.es  that 
contributed  to  the;  re;e:ent  mortgage- 
le;neling  ea’isis.  3'his.  in  turn,  would 
significcintly  undermine  the  effee:t  of  the 
Dodd-Frank  Ae:t  reforms  and  the;  2010 
Loan  Originator  Final  Rule.  The  Hure;au 
helieve;.s  that  defining  “loan”  to  mean 
only  a  single  loan  transae:tion  by  a  single 
individual  loan  originator  is  an  overly 
narrow  interpretation  of  the  st.itutory 
text  and  e:oniei  leiid  to  evasion  of  the 
rule.  To  this  end.  the  Hurean  eli.sagree;.s 
with  the;  assertion  by  one  c:omnu;nter 
that  the  Hnrean  lac.ks  authority  to 
inter])ret  the;  statute  in  this  miinner.  The; 
Hnre;au  is  ,sejncire;ly  within  its  ge;nenil 
inte;r])re;tive;  euithority  to  imple;nu;nt  the; 
Doelel-Mank  Act  provision.  The  Hure;an 
is  also  fully  within  its  .spe;e:ific  iuithoritv 
under 'I'lLA  .seelion  l()5(a)  to  issue 
re;guliitie)ns  to  effe;e:tuate;  the  |)urj)e)ses 
■mel  |)re;ve;nt  e;v<isie)n  or  circumvention  of 
TILA.  More;ove;r,  the;  Hnreiui  disagre;e;s 
with  the  sngge:,stie)n  by  one;  e:e)mme;nter 
tluit  it  is  nnnec.es.sary  to  clarify  that 
l()2().3()(el){l)(i)  e:overs  multiple 
triinsaeitions  by  multiple  individual  loan 
originators  hec:ause  neither  TILA  nor 


Federal  Ref»ister / Vol.  78,  No.  32/Fri(lay,  Feljruary  15,  2()13/Rules  and  Regulation.s 


11341 


oxistin”  Regulation  Z  addresscxs 
pavinoni  ol Compensation  l)ase(l  on  the 
terms  of  multiple  transactions  of 
mnlti])le  loan  originators.  Th(!  Hnrean 
believes  that  given  the  uncertainty 
(l(!scrihi!(l  hv  some  comimmters,  about 
the  nignlation’s  application  to  honnses 
and  (inalified  and  non-(inalified  plans, 
indnstrv  would  heiudil  from 
clarification. ' 

The  Ihirean  declimis  to  adopt  a 
s])ecial  rule  for  crculit  unions  as 
propo.sed  by  two  State  cnulit  union 
associations.  'I’he  Bnr(;an  recognizes  that 
credit  unions  as  well  as  commnnily 
hanks  have  a  business  model  and  a  .set 
of  incentives  and  con.straints  that  .set 
them  apart  from  other  ty])e.s  of 
institutions  engaged  in  similar  activities 
and  al.so  are  of  a  smaller  .scale  than 
many  such  institutions.  However,  the 
Bureau  does  not  believe  that  individual 
loan  originators  who  work  for  a  credit 
union  or  community  hank  are  less 
.sn.sce])tihle  of  steering  influences  if  their 
compensation  can  he;  i)ased  on  the  tinins 
of  the  transactions  either  direc:tly  or 
indirectly  as  through  bonuses  or 
contributions  tied  to  profits  generated 
through  im)rtgag(!-related  business. 

'rims,  the  Bureau  does  not  hedieve  that 
it  is  appro])riate  to  create  a  blanket 
exmnption  for  credit  unions  and 
conmumity  hanks  from  this  rnh;. 
Moreov(!r.  'I’lLA  gemually  is  strnctmxul 
around  regulating  tlu;  extension  of 
consumer  credit  based  on  the  tv])(!  of 
transaction,  not  type  of  creditor.  12 
ll.S.H.  .5.51  l(t)K4).  Ah.sent  a  snfficientlv 
compelling  reason,  the  Bureau  deedines 
to  introduce  such  a  differentiation 
contrarv  to  that  general  ajjproacdi.'  '■*  As 
discussed  below,  the  Bureau  is. 
however,  adopting  a  special  safe  harbor 
rule  with  respect  to  compensation  under 
a  non-deferred  profits-hased 
c:ompensation  j)lan  to  individual  loan 
originators  who  are  loan  originators  for 
ten  or  fewer  transactions  (under 
§  l()2().3(i(d)(l  )(iv)(B)(2)],  which  rule, 
the  Bureau  ex])ects,  will  he  of  particular 
importance  to  credit  unions  and 
community  hanks.  P'nrthermore,  the 
Bureau  disagrees  with  I'.ommenters  who 
argued  that  credit  unions  should  he 
treated  differentlv  l)(;can.se  NHllA 
regulations  permit  the  pavment  of 


"-As  n()l(!(l  oarlior.  mmuMoiis  (iiu^stioiis  l)v 
iiuluslrv  to  IIk!  ISoard  and  llu;  liuroau  priMapitatial 
llu!  Ituroau  issuin';  (I'  l’M  linllotin  I'D  12-2  and 
idarilyin”  tlioso  issiuis  in  this  rulninakini;. 

"  ’  l■'or  similar  rtsisons.  llm  iiurisni  has  also  not 
inadi!  anv  (;han<;os  to  tho  proposal  hascid  on 
coinmonts  nspiostin^  tho  liuroau  oxinnpt  cia  tain 
institutions  Irom  tho  olioct  of  l()2().HI>(d).  snot)  as 
ihoso  with  imdor  .St  hillion  in  assots  and  thoso  that 
koop  tlioir  loans  in  portfolio.  Tho  commontors 
jirovidod  littio  to  no  ovidonoo  alnnit  whv  thov 
slionld  ho  (!\om|)t  and  llu;  factors  that  would 
initioato  tin;  stooring  incontivos  this  rnlo  addrossos. 


certain  inettntives  or  honnses  to  credit 
union  individual  loan  originators  based 
on  the  credit  union’s  overall  finiincial 
performiince  or  in  connection  with 
loiins  made  by  credit  unions,  some  of 
which  inettntives  would  he  restricted 
under  the  Bnrean’s  rule.' ' '  Acettpting 
the  commentttrs’  chiinicleriziition  of  the 
NHDA’s  regnhitions  ;ts  mortt  ])(trmissive 
than  the  Bnrttan's,  a  erttdit  union  could 
comply  with  both  sets  of  regulations  by 
iidhering  to  the  mortt  rttslrittlive  tmtt. 

Allhtnigh  the  Bnrttiin  in  this  final  rule 
generally  prtthihils  t:t)mpttns;itit)n  that  is 
ha.stttl  tm  the  terms  t)f  multiple 
tran.sat.titms  ttf  mnltiple  intlivitlnal  Ittan 
ttriginalttrs  (as  ilistaissetl  ahttve), 

H)2().3()(tl)(l)(iii)  anti  (iv)  permit 
t;om])en.satit)n  that  is  tliretdly  or 
intliretdly  ha.stttl  on  the  terms  of 
mnltijfltt  intlivitlnal  Ittan  ttriginators’ 
tran.satdions  provitletl  that  ttertain 
txmtlititms  artt  satisfietl.  'riutse 
provisitms  effetdivttlv  ttrttate  extteptitins 
tt)  the  nntlerlying  jtrohihititm  ttn 
t;t)mpttn,satit)n  ha.stttl  tin  tran.siiidittn 
terms  nntler  apprt)])ri:itttlv  tailtirtttl 
t;irt:nm.stant;tt.s.  Fttr  the  hattkgrttnntl 
tlistai.ssittn  ttf  these  |)rt)vi.sit)ns. 
intdntling  it  snmmciry  ttf  taimments 
retativtttl  tt)  ])rt)pt).stttl  l()2().3()(tl)(l)(iii) 
anti  the  Biirttiin’s  rttsjitmse  tt)  Ihttstt 
t.t)mment.s,  stte  the  sttt:tit)n-l)y-sttt:tit)n 
amilysis  t)f  prt)pt).stttl  ^  l()2().3()(tl)(1  )(iii) 
iintl  (iv). ' 

3()(tl)(l)(ii) 

Amt)nnt  t)fCa'tttlit  Rxlentletl 

As  tlistaisstttl  ;il)t)vtt,  §  l()2().3()(tl)(1  )(i) 
tairrently  prt)vitltt.s  that  a  lt)an  t)riginatt)r 
may  not  rotative  anti  a  persttn  mav  not 
])ay  tt)  a  lt)an  t)riginatt)r,  tliretdly  t)r 
intliretdlv,  ta)m])en.satit)n  in  an  amt)nnt 
that  is  ha.stttl  t)n  itny  of  the  transatttittn’s 
terms  or  tatnditittns.  Setdittn 
l()2(i.3()(tl)(l )(ii)  provitles  that  the 
amount  ttf  ttreilit  extentled  is  not 
tleemeil  tt)  he  a  transatdion  term  ttr 
tatntlition,  ])rt)vitletl  tatmjtensation  is 
hci.stttl  t)n  a  fixtttl  pttrtatntiige  ttf  the 
amttnnt  of  ttretlit  extemletl.  .Such 


'  "  As  noted  liiirlic!!'.  12  (ITK  7t)1.21(c)(tt)(i) 
gtmnriillv  prohibits  oUlciiils  or  mnpiovoos  and  their 
immediate  familv  memhers  from  recitiving. 

"directlv  or  indir(!ctlv.  anv  commission,  fei;  or  otlun' 
compimsation  in  connection  with  any  loan  made  hv 
till!  laialit  union."  12  CfU  7tll.21(c)(H)(iii)  providiis 
that  such  prohihition  does  not  covitr.  in  relevant 
part:  (1 )  an  incentive  or  bonus  to  an  (!m|)loyee  based 
on  thec:redil  union's  overall  financial  performance: 
and  (2)  an  incentive  or  bonus  to  an  tmiplovee  in 
i:onnection  with  a  loan  or  loans  made  hv  the:  credit 
union,  provided  that  the  hoard  of  directors 
establishes  written  policies  and  internal  controls  for 
such  incentives  or  hemusies. 

'  In  some  i.ases.  the  liureau's  response  to  the 
comments  sunnnari/.ed  alrove  regarding  comment 
:t()|d)(1  )-l  .ii  is  snhsnmed  into  the  .section-hv- 
section  analvsis  of  ^  l(l2(i.2ii|d)(  I  )(iii)  and  (iv) 
because  of  the  topic  overlap. 


compensation  may  ho  snhjoct  to  a 
minimum  or  maximum  dollar  amount. 

I'Sa  oft  ha  tanu  “(inuninl  of  cradit 
o.\/of?f/f.*f/.  ”'rihA  soction  12‘)B(c)(  l), 
which  was  added  hy  section  1403  of  the 
Dodd-1'’rank  Act.  jtrovides  that  a 
mortgage  origimitor  may  not  receive 
(and  no  person  may  pay  to  a  mortgage 
originator),  directlv  or  indirectlv. 
compensation  that  varies  htised  on  the 
terms  of  the  loan  (other  thiin  the  amount 
of  the  |)rincipal).  12  U..S.(;.  l()30h(c)(l). 
'rims,  'I'lhA  section  120B(c)(l)  ])ermit.s 
mortgiige  originators  to  receive  (and  a 
jierson  to  ])ay  mortgage  originators) 
compensation  that  varies  based  on  the 
‘‘amount  of  the  principal”  of  the  loan. 
.Section  l()2().3()(d)(l)(ii)  currently  n.ses 
the  phrase  ‘‘amonnt  of  credit  extended" 
instead  of  the  ])hra.se  ‘‘amount  of  the 
Ifrincipal”  as  .set  forth  in  TILA  .section 
12!)B(c)(l).  Those  phrases,  however, 
typically  are  used  to  describe  the  .same 
amonnt  and  generally  have  the  same 
meaning.  'Fhe  term  "principal,”  in 
certain  contexts,  sometimes  may  mean 
only  the  portion  of  the  total  credit 
extended  that  is  applied  to  the 
c;on.snmer’.s  jirimarv  pnrj)ose.  such  as 
])nrcha.sing  the  home  or  paying  off  the 
existing  balance,  in  the  ca.se  of  a 
refinancing.  \Vhen  used  in  this  sen.se. 
the  ‘‘amount  of  the  principal"  might 
represent  only  a  portion  of  the  amonnt 
of  credit  extended,  for  example  where 
the  consumer  also  borrows  additional 
amounts  to  cover  transaction  co.sts. 
However,  the  Bureau  does  not  believe 
that  (iongress  intended  ‘‘amount  of  the 
lirincipal”  in  this  narrower,  less 
common  way.  hecan.se  the  exception 
aiipears  intended  to  accommodate 
existing  indnstrv  practices,  under  which 
loan  originators  generally  are 
com])en.sated  based  on  the  total  amonnt 
of  credit  extended  without  regard  to  the 
purposes  to  which  any  portions  of  that 
amonnt  may  he  apiilied. 

For  the  foregoing  reasons,  pnrsnant  to 
its  authority  under  'I’lLA  section  1().5(a) 
to  facilitate  compliance  with  riLA,  the 
Bureau  ])ropo.sed  to  retain  the  phrase 
‘‘amount  of  credit  extended"  in 
^  l()2().3()(d)(1)(ii)  instead  of  replacing  it 
with  the  statutory  |)hra.se  “amount  of 
the  ])rinci])al."  The  Bureau  believed  that 
using  the  same  phra.se  that  is  in  the 
existing  regulatory  language  will  ease 
compliance  burden  without  diminishing 
the  consumer  protection  afforded  bv 
§  1()2().3()(d)  in  any  foreseeable  way. 
(’.reditors  already  have  develojied 
familiaritv  with  the  term  ‘‘amount  of 
credit  extended"  in  t;omplving  with  the 
existing  regulation,  'fhe  Bnrean  solicited 
comment  on  its  proposal  to  kee])  the 
existing  regnlatorv  language  in  place 
and  its  assumptions  underlying  the 
pro])osal. 
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'rlu!  Bureau  did  not  rec.(*ive  comment 
on  this  as|)(u:t  of  the  proposal.  l‘'or  the 
rc'asons  (hiscrilHul  ahovc;,  this  final  rule 
retains  the  phra.s(!  "amount  of  creclit 
(‘xlcMided"  in  §  102().8(i(d)(l)(ii)  as 
pro])os(!(l. 

w  ith  ininiimini  and 
nuixininiti  dollar  (imoiints.  .S(u:lion 
l()2(i.8(»((l)(l )(ii)  currently  provides  that 
loan  originator  compcm.sation  paid  as  a 
llxiul  p(!rcenlag(!  of  tin;  amount  of  cnulit 
extended  mav  he  sul)j(;ct  to  a  minimum 
or  maximum  dollar  amount.  In  contrast. 
ril.A  section  1 2‘)B(c)(l ).  as  added  hv 
s(!ction  1408  of  the  Dodd-Frank  Act. 
jMMinits  mortgage;  originators  to  receive 
(and  a  i)(;rson  to  ])ay  the  mortgage 
originator)  com|)(;nsation  that  varies 
ha.sed  on  the  "amount  of  the  princii)al” 
of  the  loan,  without  addr(;.ssing  tlu; 
(|U(;stion  of  wheth(;r  sue  h  com])en.sation 
may  he  subject  to  minimum  or 
maximum  limits.  12  IJ..S.(;.  1()8t)h(c)(l ). 
Pursuant  to  its  authoritv  under  TILA 
.s(;ction  l().5(a)  to  facilitate  compliance 
with  I'lLA.  tlu;  Bureau  |)ropo.s(;d  to 
r(;tain  tlu;  (;xisting  r(;strictions  in 
l()2().80(d)(1  )(ii)  governing  wlu;n  loan 
origi natters  an;  p(;rmitt(;d  to  r(;cei\'e  (and 
wh(;n  p(;rsons  an;  p(;rmitted  to  ])ay  loan 
originators)  compensation  that  is  has(;d 
on  the  amount  of  credit  (;xt(;nd(;d. 
.Sj)(;cifically.  |)ro])osed 
^  l()2(i.8()(d)(l  )(ii)  contimu;d  to  jerovide; 
that  tlu;  amount  of  cn;dit  ext(;nd(;d  is 
not  d(;(;nu;d  to  he;  a  transaction  t(;rm. 
provi(h;d  comp(;n.sation  n;ceiv(;d  hv  or 
|)aid  to  a  loan  originator  is  has(;d  on  a 
fix(;d  j)erc(;ntage  of  tlu;  amount  of  cr(;dit 
extended;  how(;v(;r.  such  com|)ensation 
may  he;  suhject  to  a  minimum  or 
maximum  dollar  amount.  The  Bun;au 
also  propo.s(;d  to  r(;tain  existing 
comment  8(i(d)(l)-9.  which  ])rovid(;s 
clarification  regarding  this  provision 
and  an  example  of  its  a])])lii:ation. 

The  Bun;au  n;ceiv(;d  comm(;nts  on 
this  aspect  of  the  projeosal  from  two 
industry  commenters  and  one  consumer 
group  commenter.  and  those  comments 
favored  the  jeroposal.  This  final  rule 
n;tain.s  ^  l()2().8(i(d)(l  )(ii)  as  propo.sed. 
The  Bureau  heliev(;s  that  permitting 
creditors  to  set  a  minimum  and 
maximum  dollar  amount  is  consist(;nt 
with,  and  thenifore  furtlu;rs  tlu; 
j)uri)o.s(;s  of.  the  statutorv  iirovision 
allowing  com])(;nsation  ha.sed  on  a 
|)(;rcentage  of  tlu;  princi])al  amount, 
consistent  with  'flLA  section  l().5(a).  As 
not(;d  above,  the  Bun;au  believes  the 
])ur|)os(;  of  excluding  the  ])rinci])al 
amount  from  the  "terms”  on  which 
compensation  may  not  he  ha.sed  is  to 
accommodate  common  indn.stry 
jiractice.  The  Bureau  also  heliev(;.s  that, 
ibr  .some  cr(;ditors.  setting  a  maximum 
and  minimum  dollar  amount  also  is 
common  and  ap])roj)riate  becau.se. 


without  such  limits,  loan  originators 
may  hi;  unwilling  to  originate  verv  small 
loans  and  could  r(;c(;iv(;  unr(;asonablv 
large;  commissions  on  v(;ry  large  loans. 
'I’he  Bureau  tlu;r(;for(;  h(;li(;v(;s  that, 
consi.steut  with  I'lbA  s(;ction  l().5(a), 
|)(;rmitting  cr(;ditors  to  set  minimum 
and  maximum  commission  amounts 
mav  facilitate;  e:e)m|)liime:e;  iiiul  iikse)  nuiv 
he;ne;fit  e:e)nsume;rs  by  e;nsuring  that  le)<m 
eeriginateers  luive;  sufiie;ie;nt  ine;e;ntive;s  te; 
eeriginate  ])artie:ularlv  small  leeiins. 

In  iielelitiem,  e:e)mnu;nt  8()(el)(1 )-!) 
e;euTe;ntly  e:larifie;s  that  §  1  ()2(i.8()(el)(1 ) 
eleies  ne)t  preehibit  ;en  arrangement  nneler 
whie:h  a  leean  e)riginate)r  is  e:e)m])e;nsate;el 
base;el  een  a  pe;re:e;nt<ige;  e)f  the;  anu)unt  e)f 
eaeelit  exteneleel,  pre)viele;el  the; 

|)e;re:e;ntage  is  fixe;el  ;nul  ele)e;s  met  vary 
with  the  anu)unt  eef  e:re;elit  e;xte;nele;el.  The; 
e:e)mnu;nt  alse)  e;lariiie;s  tluit 
e:e)m])e;nsatie)n  that  is  ba.seel  e)n  a  fixe;el 
|3ere;e;utiige:  e)f  the;  ;ime)unt  e)f  eaeelit 
e;xtenele;ej  may  he;  sid)je;e:t  te;  ei  minimum 
e)r  niciximum  ele)ll<ir  amount,  as  le)ng  as 
the;  minimum  anel  maximum  ele)llcir 
ame)unts  ele)  met  v.irv  with  e;ae:h  e:re;elit 
tnm.sae;tie)n.  'flu;  e:e)mme;nt  ])re)viele;s  as 
an  e;xiimple;  theit  ii  eae;elite)r  may  e)(fe;r  ee 
le)<m  e)rigin;ite)r  1  pe;re;e;nt  e)f  the;  imu)unt 
e)feae;elit  e;xte;nele;el  ie)r  :ill  leeans  the 
e)riginiite)r  <nrimge;s  fe)r  the;  ea'e;elite)r.  hnt 
ne)t  le.ss  tluin  .Si .()()()  eer  gre;ate;r  them 
.S.5.(){)()  leer  e;cie;h  le)an.  On  the;  e)the;r  lumel. 
iis  e;e)mme;nt  8(>(el)(1  )-t)  e:l;irifie;.s.  ii 
eae;elite)r  m;iy  met  e:e)mi)e;ns!ite;  a  le);m 
e)rigin;ite)r  1  i)e;re:e;nt  e)f  the;  ame)unt  eef 
eae;elit  e;xte;nele;el  feer  leeans  eef  S.'IOO.OOO  e)r 
nuere;,  2  pe;re:e;nt  e)f  the:  ;mu)unt  e)f  eaeelit 
e;xte;nele;el  fe)r  le)ans  be;twe;e:n  .S2()().()()() 
tiiul  8800. ()()(),  <nul  8  pe;re:e;nt  e)f  the; 
anuennt  e)f  (ae;elit  e;xte;nele;el  fe)r  loems  e)f 
.S20(),()()()  e)r  le;.ss.  Feer  the;  .same;  re;ase)ns 
eliseai.sseel  iiben'e.  e;e)nsiste;nt  with  TILA 
se;ctie)n  1().5(a).  the;  Bure;au  he;lie;ve;s  this 
inte;rpre;tatie)n  is  ce)n.siste;nt  with  anel 
furthe;r.s  the;  statuteerv  pnr])e)se;s  eif  TILA. 
Te)  the;  e;xtent  a  e;re:elitor  se;ek.s  to  avoiel 
eli.sine;entive;s  te)  eeriginate  small  le)an.s 
anel  unre:asonably  high  ce)m])en.siitie)n 
anu)unt.s  e)n  large;r  le)<ms.  the;  Bure;an 
belie;ve:.s  the;  iibility  te)  set  minimum  anel 
maximum  ele)llar  ameeunts  meets  sue;h 
geeals.  The;  Bure;au  the;ie;fe)re  is  aeleepting 
e:e)mnu;nt  8()(el)(1  )-t)  as  pre)])e)se;el. 

Havarsa  nu)rt<’a<’os.  Inelustrv 
re;pre;.se;ntative:s  have:  askeel  what  the; 
phrase;  "cimoimt  e)f  e;re;elit  e;xte;nele;el” 
me;ans  in  the  e:e)nte;xt  e)f  e:le).se;el-e;nel 
re:ve;r,se;  me)rtgage;s.  Ihulerthe;  FliA's 
He)me:  Fepiity  (;e)nve;rsie)n  Meertgage; 
(IlFOM)  pre)gram.  a  eae;elite)r  e:aleailate;s  ;i 
"maximum  e;laim  ameeunt,"  whie;h  is  the; 
ci|)i)r;iise;ei  value  e)f  the  pre)pe;rty.  .is 
ele;te;rmine;el  by  the;  ap])rai.sal  use;el  in 
unele;rwriting  the;  loan,  eer  the  a])j)lie;able; 
FHA  loan  limit,  whie:he;ve;r  is  less.  Saa 
24  (;FR  2()().8.  lu)!'  11E(;M  leeans,  the; 
eaeelitor  then  e:aleadate;s  the  maximum 


ele)llar  .iinount  the;  e;e)nsume;r  is 
:iuthe)rize;el  te)  he)rre)w  (typieadly  e:alle;el 
the;  "initial  prineapal  limit”)  hy 
nndti])lying  the;  "miiximum  edaiin 
;ime)unt"  hy  <m  iii)|)lie;cehle:  "])rinea])iil 
limit  f<ie;te)r.”  whie:h  is  e;<dead<ite;el  base;el 
e)n  the;  iige;  e)f  the;  ye)nnge;st  he)rre)we;r  anel 
the;  inte;re;st  nite;.  The;  initial  prineiijeed 
limit  se;ts  the;  mciximum  ])re)e:e;e;el.s 
eivaihible;  te)  the;  e:e)nsume;r  ibr  the;  re;ve;rse; 
uu)rtgage.  Fe)r  e:le)se;el-e;nel  lll’X’.M  re;ve;rse 
me)rtg;tge;s.  ;i  e;e)nsume;r  beerreews  the 
initiid  prine:ij)cil  limit  in  ii  hunp  sum  eit 
e:le)sing.  The;re;  e;<m  .else)  he;  i)ayme;nts 
fre)m  the;  le)im  pre)e:ee;els  e)n  hehalf  e)f  the 
e;e)nsumer  sue:h  iis  to  pay  e)ff  existing  tax 
lie;ns. 

Re;ve;r.se  me)rtgi)ge  e:reelite)rs  have; 
re;e]ue;ste;el  guielane;e;  on  whether  the 
miiximum  e:laim  ame)unt  e)r  the  initial 
|)rine:ipal  limit  is  the  "ame)unt  e)f  e:re:elit 
e;xte;nele;el”  in  tlu;  e:e)ntext  of  e:le)se;el-enel 
1 IFCM  rex’erse;  me)rtgage;s.  The  Bureau 
inelie.ateel  in  the;  preeposal  that  it  be;lieves 
that  the;  initial  ])rine:ipal  limit  is  the 
me)st  anale)ge)us  ameeunt  te)  the;  ameeunt 
e)f  e:re;elit  e:xte;nele;el  e)n  ii  traelitieemd 
"ibrwiirel”  meirtgiige.  Thus,  e:e)n.si.stent 
with  Deielel-Fnmk  Ae;t  se;e;tion  1408  anel 
pursuant  te)  its  authe)ritv  unele;rTILA 
.se;e:tie)n  l().5(ii)  te)  iaealitate;  e;e)m])li<me:e; 
with  riLA,  the  Bureeau  pre)j)e).se;el  te)  iielel 
e:e)nnne;nt  8()(el)(l )-l()  te)  pre)viele;  thiit, 

Ibr  e;le).se;el-e;nel  re;ve;rse;  me)rtgage;  le)<m,s, 
the;  "ame)unt  e)f  e;re;elit  e;xte;nele;el”  leer 
purpe).se;s  e)f  §  1  ()8().8()(el)(l )  means  the; 
maximum  |)re)e:e;e;els  iivailable;  te)  the; 
e:e)nsume;r  unele;r  the  le)im.  whie:h  is  the; 
initial  |)rinci])al  limit  on  a  IIFOM  leean. 

The;  Bure;au  re;e:eived  e)nly  e)ne; 
e:e)mme;nt  een  this  ])re)pose;el  re;vision,  anel 
tiled  e:e)nnne;nte;r.  an  inelustrv  traele  group 
that  re])re;sents  the;  re;verse;  meirtgage 
industry,  fave)re:el  the;  projieisal.  The 
trade  greiup  suppeirteiei  the  |)ropejsal  but 
neiteel  that  the  terms  "maximum  e:laim 
amount.”  "prine:i])al  limit  facteir,”  anel 
"initial  ])rine:ipal  limit”  useel  hy  the 
Bnre:au  in  the;  suj)])lementary 
iiiformatieni  to  the;  projuisal  are 
jirimarilv  HFC^M  terms  anel  are;  not 
terms  nseel  universally  with  all  reverse 
mortgiige  jireigrams.  This  traele;  greiu]) 
also  re;e]ue;ste;el  that  the;  Bureau  ex])re;.s.sly 
.state;  in  the;  e:e)nnne;ntary  that  maximum 
e  hum  amount  is  not  a  jiroxv  ibr  a  leian 
term  nneler  ??  102().8()(el)(l ). 

This  final  rule;  re:vise;.s  propei.seel 
e:e)nnne;nt  8()(el)(l  )-1 0  te)  pre)viele  tlnit  Ibr 
i:lose;el-e;nel  reverse;  me)rtgage:.s,  the; 
"amount  e)fe:re;elit  e;xtenele;el”  for 
])urpe).se;s  e)f  ^  l()2().8()(el)(l)  means  either 
(1)  the:  maximum  |)roe:e;e;els  available;  to 
the;  e:e)nsunier  unele;r  the;  leean;  or  (2)  the; 
m.iximum  edaiin  ame)unt  as  ele;fine;el  in 
24  (;FR  200.8  if  the;  leian  is  a  HEOM  loan 
or  the;  a))])raise;el  value  eif  the;  ])rope;rtv, 
as  ele;termine;el  hy  the;  a])praisal  useel  in 
unelerwriting  the  leian.  if  the  loan  is  not 
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a  I1EM(]  loan.  Upon  furth(!r  analysis,  the 
Bureau  hijlieves  that  it  is  apj)r()])riate  to 
consider  th(!.s(!  additional  values  to  he 
the  “amount  ol Credit  extended”  lor  a 
closed-end  nn'erse  mortgage,  as 
a])plicahle,  for  i)nrpos{!s  of 
§  102(i.3()(d)(l ).  While  the;  maxinmm 
proceeds  availahk;  to  tlu;  consmiKa-  will 
1)1!  the  amount  of  proceeds  that  tlu! 
consumer  borrows  at  consummation, 
the  maxinunn  claim  amount  on  a  llEC.M 
loan  will  he  the  inaximmn  future  value 
of  the  loan  to  investors  at  re])ayment, 
including  compounded  interest.  For 
non-llE(iM  loans,  this  final  ruh;  allows 
crciditors  to  consider  the  appraised 
value  of  the  property,  as  determined  hy 
the  appraisal  used  in  underwriting  the 
loan,  to  he  considered  the  "amount  of 
credit  extended.”  Th(!  Bureau  believes 
that  the  final  rule  gives  additional 
flexibility  to  creditors,  without  raising 
concerns  that  a  creditor  could 
inanij)ulate  the  “amount  of  caedit 
extended”  in  order  to  ])roduce  greater 
compensation  to  the  loan  originator. 

3()(d)(l)(iii) 

(ionsmner  Bavments  Based  on 
Tran.saction  Terms 

TILA  .section  12‘)B(c)(1).  which  was 
added  by  section  1403  of  tlu!  Dodd- 
luank  Act,  provides  that  mortgage 
originators  may  not  receive  (and  no 
per.son  may  ])ay  to  mortgage 
originators).  direc;tly  or  indirecMly, 
com|)ensation  that  varies  has(!d  on  the 
terms  of  the  loan  (other  than  the  amount 
of  l)rincipal).  12  ll.S.fi.  1()3‘)h(c)(1). 


com])ensation  directly  troin  the 
consumer.  For  example,  under  the 
amendment,  even  if  the  only 
compensation  that  a  loan  originator 
receives  comes  directly  from  the 
consumer,  that  compensation  may  not 
vary  based  on  the  loan  terms. 

As  discussed  above,  §  l()2().3(i(d)(l) 
currently  ])rovides  that  no  loan 
originator  may  receive,  and  no  person 
may  pay  to  a  loan  originator, 
compensation  based  on  anv  of  the 
transaction’s  terms  or  conditions.  excej)t 
in  transactions  in  which  a  loan 
originator  receives  compen.sation 
directly  from  the  consumer  and  no  other 
l)er.son  j)rovides  compensation  to  a  loan 
originator  in  comuiction  with  that 
transaction.  Thus,  even  though,  in 
accordance  with  §  1()2().3()(d)(2).  a  loan 
originator  organization  that  receives 
compensation  from  a  consumer  may  not 
split  that  compensation  with  its 
individual  loan  originator,  exi.sting 
S  1028. 38(d)(1)  does  not  prohibit  a 


consumer’s  payment  of  compensation  to 
tlu!  loan  originator  organization  from 
h(!ing  l)as(!d  on  the  tran.saction’s  terms 
or  conditions. 

Consistent  with  TIEA  section 
12!)B(c)(l),  the  Bureau  ])roposed  to 
remove  existing  §  1 028.3()(d)(l  )(iii)  and 
a  related  sentence  in  existing  comment 
38(d)(l)-7.  Thus,  tran.sactions  where  a 
loan  originator  receives  compen.sation 
directly  from  th(!  consumer  would  no 
longer  he  exiiinpt  from  the  prohibition 
set  forth  in  §  l()28.3()(d)(l  )(i).  As  a 
result,  whether  the  consumer  or  another 
person,  such  as  a  creditor,  jjays  a  loan 
originator  compen.sation.  that 
compen.sation  may  not  he  based  on  the 
terms  of  the  transaction.  (Comment 
38(d)(1)— 7  addresses  when  payments  to 
a  loan  originator  are  considered 
compen.sation  received  directly  from  the 
consumer.  The  Bureau  propo.sed  to 
remove  the  first  sentence  of  this 
comment  and  move  the  other  content  of 
this  comment  to  new  comment 
38(d)(2)(i)-2.i. 

The  Bureau  did  not  receive  comments 
on  its  |)roposal  to  remove! 

1028.38(d)(1  )(iii).  The  Bur(!au  did 
receive  comments  on  the  ability  of  loan 
originator  organizations  to  make!  pricing 
conc(!s.sion.s  in  tlu!  amounts  of 
compen.sation  they  receive!  in  ineliviehml 
triinsaelieuis,  inedueling  in  tnmsae:tie)n.s 
where!  the.se  engiinizcitienis  reuxiive 
e:e)m])en.satie)n  eliree:tly  frean  e:e)n.smners. 
iis  eliseaissexl  in  the  se)e:tie)n-hv-se!e:tie)n 
cinalysis  e)f  §  l()28.38(el)(l  )(i).  For  the! 


e)f  e:omment  38(el)(l)-7  anel  moving  the 
e)ther  e:ontent  of  that  e:onunent  to  new 
e:omment  38(el)(2)(i)-2.i.  'I'lie  Bureau  eliel 
receive  one  comment  e)n  the  substance 
e)f  pre)pe).sed  commemt  38(d)(2)(i)-2.i. 
whie;h  is  eli.scu.sseid  in  the  seedion-by- 
sexdie)!!  analysis  of  ^  l()28.38(el)(2).  This 
final  rule  eleledexs  the  first  .sentenea:  of 
ea)mment  38(el)(l)-7,  moves  the  e)ther 
ea)ntent  e)f  theit  e;e)mment  te)  new 
eaunment  38(el)(2)(i)-2.i,  anel  inakeis 
revisieuis  to  this  e)ther  eanitent  .is 
eliseai.sseel  in  the  .se!e:tie)n-hy-se)e:tie)n 
analysis  e)f  §  l()2().38(el)(2). 

De!signateel  rax-Aelvantageel  Plans  <mel 
Ne)n-lle!fe!rre!el  Pre)fit.s-Ba.seel 
(ieempensatie)!!  Plans 

The  Buream  preepeeseel  a  new 
l()28.38(el)(l)(iii).  whiedi  vvoidel  pe!rmit 
the  piiyment  e)f  eaanpen.seitieni  theit  is 
elireudly  eer  inelire)e:tly  hei.sed  eui  the  terms 
e)f  transaedions  e)f  multiple!  ineliviehial 
le)an  originators  in  limite!d 
e.ireannstaneaxs.  In  this  final  rule!,  the 
language  in  §  l()28.38(el)(l  )(iii)  has  hemn 


reviseel  to  foe:us  .s])e!cific.ally  on 
elesignateel  tax-aelvantageel  plans  anel  a 
nenv  §  1  ()28.3()(el)(l  )(iv)  hiis  heeen  aeleled 
te)  cielelress  ne)n-ele!ferre!el  pre)fits-h;i.seel 
e;e)mpensatie)n  j)lans  as  eliseais.se!el  further 
he!le)w. 

DtisiguatiHi  T(ix-A(lv(int(ig(;(l  Plans.  As 
ne)teel  above),  feellowing  a  numher  e)f 
inepiiries  ahe)nt  he)w  the  restriedions  in 
the  existing  re!gulation  apply  te) 

(lualifieel  retirement  plans  emel  e)ther 
l)e)nu.s  anel  preefit-sharing  plans,  the 
Bureaui  issueel  (IFPB  Bui  led  in  2012-2 
staling  that  e;e)nlrihutie)ns  to  e'.ertain 
e|ualifieel  plans  e)ut  e)f  loan  e)rigination 
pi'ofits  were  j)ermi.ssihle  uneler  the 
e!xi.sling  rulexs.'  •“  The)  Bureau’s  pe).sitie)n 
was  baseel  in  part  e)n  certain  .strue:tural 
anel  operational  reupiirements  that  the 
Internal  Revenue  Ce)ele  impe).ses  on 
epialifieel  plans,  inclueling  e;ontribution 
anel  benefit  limits,  eleferral  renjuireiinemts 
(regareling  heeth  access  to  and  taxation  of 
the  funds  exentrihuled).  aelelitieenal  taxes 
lor  e)arly  withdr.iwal,  ne)n- 
elisex'iminalion  provisieens,  anel 
re!eiuire!ments  te)  alle)e:ate  ame)ng  plan 
partied  pants  haseel  e)n  a  de!finite 
iilloe:alie)n  feermula.  (]e)n.siste)nt  with  its 
pe)sitie)n  in  CE’PB  Bulletin  2012-2.  the 
Bure!au  .stateel  in  the  j)re)])e)sal  that  it 
believeiel  the:.se!  struedural  anel 
e)])eratie)nal  re!ejuire!ment.s  we)ulel  grexitlv 
re!ehie;e  the  likeliheeeeel  that  firms  weeidel 
use  sued)  plans  te)  |)re)viele  .sleieadiig 
ine:e)ntives. 

Baseel  een  lhe)se  e;e)n.siele)ratie)n.s. 
pre)pe).seei  §  1028.38(el)(l  )(iii)  weeeilel 
have  ])ernutteel  a  ])er.se)n  te)  ce)mj)e!n.sate 
an  ineliviehial  leean  e)riginate)r  threeugh  a 
e:e)ntrihutie)n  to  a  eiualifieeel  elefineel 
e:e)ntrihution  or  elefineel  he!ne!fit  plan  in 
whiedi  an  ineliviehial  loan  eiriginalor 
parlicipateis,  ])rovieleil  that  the 
e:ontrihiitie)n  weiiilel  not  he  elireudly  or 
inelire)edly  haseiel  on  the  teirins  e)f  that 
ineliviehial  loan  originator’s 
trcinsaediems.  Preipeiseel  comments 
38(el)(l)-2.iii.B  anel  38(el)(l)-2.iii.E 
woulel  have  elisexisseid  the  nuianing  e)f 
epialifieel  jilans  anel  either  relateiel  terms 
as  relevant  te)  the  preipeisal. 

Aelelitieinally,  the  Bureau  .seiliedteel 
eximment  on  whedher  anv  other  types  eif 
reitireinent  plans,  profit-.sharing  jilans,  or 
eitlmr  tax-aelviintageel  plans  sheiiilel  he 
treateiel  siinilarlv  feir  piirpeiseis  eif 
permitting  exintrihutieins  to  sued)  plans, 
eivein  if  the  e:e)inpensatie)n  relateis  elireiedlv 
or  inelireiedly  to  the  tran.saediein  terms  eif 
multiple  ineliviehial  leian  eiriginateirs. 

Inelustry  e.emnnenters  generally 
supjiorleiel  the  Bureau’s  preipeisal  te) 
])e!rmit  eaeieliteirs  anel  leian  eiriginateir 
organizatieins  te)  exintrihiite  te)  ineliviehial 


Hullotin  2012-2  iloliniMl  "QualiniMl 
I’liiiis"  to  incliid)!  ''(|Uciliti(!(l  profit  shiiriii”.  -lOlIk). 
and  (!in|dovt!o  .slock  ownorsliip  jilan.s." 


reasons  eli.seais.seel  above,  this  final  rule 
removeis  existing  ^  1028.38(el)(l)(iii)  as 
Thus,  TILA  seediein  120B(e:)(l)  im])e).se).s  iiropeiseel. 

a  ban  em  eaimpen.satiem  that  varies  haseul  Tpo  Bureiau  also  eliel  not  reieative  anv 
on  loan  terms  even  in  transaedieins  eamnnents  on  eleleting  the  first  sentence 

where  the  mortgage  eiriginator  reeaiivets 
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loan  originators’  (jiialified  j)lan  accounts 
oven  if  the  contributions  wore  based 
directly  or  indirectly  on  the  terms  of 
mnlti])le  individual  loan  originators' 
transactions.  For  exam|)le.  a  national 
tradi!  association  represcmting  banking 
institutions  wroti;  that  it  especially 
welcomed  the  “clean  and 
.straightforward"  propo.scul  clarifications 
riigarding  (pialififnl  plans.  A  national 
trade  association  repnisenting  mortgage 
lenders  appreciated  the  clarification  that 
contributions  to  the  (pialified  |)lan 
accounts  of  individual  loan  originators 
would  he  permitted.  A  financial  holding 
company  comimmted  that  the  proj)o.sal 
to  allow  contributions  to  (pialifuul  plans 
was  necessary  for  crtulitors  to 
adeqnatelv  compen.sate  their  individual 
loan  originators. 

.S(!veral  indn.strv  commenters. 
however,  (jnestioned  certain  aspects  of 
how  the  Bureau  |)ro|)osetl  treating 
(inalified  plans  under  proposed 
§  l()2().3(i(d)(l)(iii).  A  gronjj 
commenting  on  behalf  of  community 
mortgage  lenders  wrote  that  the  IRS 
governing  rides  and  regulations 
regarding  (pialified  retirement  plans 
should  govern  whether  any  em])loyees. 
including  loan  originators,  should  he 
eligible  to  jiarticipate  in  (pialified  |)lans. 
'file  commenter  stated  that  anv 
exclusion  of  a  class  of  employees  from 
a  (pialihed  ])lan  would  render  the  jilan 
n()n-(piahfie(l  under  IK.S  regulations.  A 
large  mortgage  lending  c()m])any  wrote 
that  the  Bureau's  attempt  to  regulate 
empl()ye(!  benefit  jilans  was 
complicated,  fraught,  and  impo.sed 
unspecified  “conditions"  on  the  use  of 
(pialihed  ])lans.  Another  commenter 
specifically  objected  to  the  language  in 
propo.sed  S  lh2(i.3li((i)(l  )(iii)  rtupiiring 
that  the  contribution  to  a  (pialified  ])lan 
“not  he  (hr(jctly  or  indirectly  based  on 
the  terms  of  that  individual  loan 
originator's  transactions.”  The 
commenter  reasoned  that  these 
re.strictions  would  interfere  with  other 
agenci(js'  regulation  of  (pialified  ])lans 
and  could  cause  employers  to  incur 
])enalties  inuhir  other  regulations  and 
.statutes,  which  must  he  accounted  for  in 
pricing  risk  and  could  increase  the  costs 
of  cnidit.  One  trade  association 
expressed  concern  that  smaller  creditors 
would  he  disadvantaged  hv  a  rule  that 
treats  (pialihed  jilans  more  permi.ssively 
than  n()n-(piahfie(i  plans  hecause 
(pialified  plans  can  he  prohihitivelv 
ex|)ensive  and  smaller  creditors  thus 
would  likely  he  unable  to  take 
advantage  of  the  exception  in 
§l()2(i.3()((l)(i)(iii). 

SBA  Advocacy  commented  that  the 
Bureau  should  analyze  the  incentive 
issues  arising  from  (pialified  plans 
hidore  issuing  clarifications  on  (ixisting 


regulations  or  pro|)osing  new 
regulations.  .SBA  Advocacy  also 
reminded  the  Bureau  of  comments  to 
this  effect  made  hy  Small  Hntity 
Repre.sentatives  during  the  Small 
Bnsine.ss  Review  Banel  proce.ss. 

Oonsumer  groups  commenting  on  the 
proposal  did  not  specifically  address 
(pialified  |)lans.  They  .stated  as  a  general 
matter,  however,  that  permitting 
compen.sation  to  loan  originators  based 
on  the  terms  of  a  tran.saction  would  he 
in  contravention  of  the  I^odd-Frank  Act 
and  would  make  loan  originator 
compen.sation  even  less  transparent  to 
consumers.  Three  consumer  groups,  in 
a  joint  letter,  commented  that  bonuses 
and  retirement  plan  contributions 
change  the  hehavior  of  individual  loan 
originators  and  that  j)ermitting 
compen.sation  from  jiroflt  pools  would 
not  remove  the  danger  that  individual 
loan  originators  would  .seek  to  originate 
tran.sactions  with  abusive  terms  to  boost 
their  overall  com])ensati()n  jiackages. 
The.se  consumer  groups  also  comiiKMitiul 
that  allowing  individual  loan  originators 
to  ])rofit  from  compen.sation  ha.sed  on 
aggregate  terms  of  transactions  they 
originate,  such  as  higher  interest  rates, 
jiresents  the  same  risks  to  consumers  as 
allowing  individual  loan  originators  to 
lirofit  from  comiKmsation  based  on 
terms  in  a  single  transaction.  As 
discn.ssed  above,  a  housing  advocacy 
organization  expre.ssed  its  concern  that 
the  excejitions  in  the  iirojiosed 
regulation  would  lead  to  a  resurgence  of 
the  same  individual  conqKmsation- 
driven  loan  origination  tactics  that  were 
the  subject  of  U..S.  De])arlment  of  Jicstice 
actions,  later  settled,  that  alleged 
st(iering  of  minority  borrowers  into 
snhprime  mortgages. 

An  organization  submitting  comments 
on  behalf  of  State  hank  sujiervisors 
wrote  that,  as  a  general  matter, 
adjustments  to  existing  loan  originator 
com])ensation  rides  for  purposes  of 
clarity  and  coherence  are  appr()])riate 
because  exi.sting  standards  can  he 
difficult  for  regulators  and  consumers  to 
interpret.  The  organization  further 
stated  that  (]iialifie(l  plans  are  one  of  the 
primary  areas  under  the  rule  that  needs 
clarification,  and  it  endorsed  the 
Bureau's  jiroposal  to  ])ermit 
contributions  to  (inalified  |)lan.s. 

The  Bureau  is  nnalizing  the 
])ro])()sar.s  treatment  of  “(pialified 
plans"  (now  referred  to  as  “designated 
tax-advantaged  ])lans”  in 

l()2(i.3()((l)(l  )(iii)  and  as  that  term  or. 
alternatively,  “designated  plans"  in  this 
|)reamhle)  with  limited  substantive 
changes  to  clarify  what  plans  can  he 
exempted  from  theha.seline  jirohihition 
in  ??  l()2(i.3(i((l)(1)(i)  of  compen.sation 
that  is  ha.sed  on  the  terms  of  multiple 


tran.sactions  of  miiltijile  individual  loan 
originators.  .Section  1()2().3()((1)(  1  )(iii),  as 
clarified  hv  comment  3(>((1)(  1  )-3.i. 
provides  tliat  an  individual  loan 
originator  may  receive,  and  a  person 
mav  pav  to  an  individual  loan 
originator,  compensation  in  the  form  of 
a  contribution  to  a  defined  contribution 
plan  that  is  a  designated  tax-advantaged 
])lan  or  a  henefit  under  a  defined  benefit 
])lan  that  is  a  designated  tax-advantaged 
j)lan,  even  if  the  contribution  or  henefit. 
as  applicable,  is  directly  or  indirectly 
ha.sed  on  the  terms  of  the  transactions  of 
mnltijile  individual  loan  originators.  In 
the  case  of  a  contrihiition  to  a  defined 
contribution  ])lan.  however, 

§  1()2(>.3()((1)( l)(iii)  provides  that  the 
contribution  must  not  be  directly  or 
indirectly  based  on  the  terms  of  that 
individual  loan  originator’s 
tran.sactions. 

The  final  ride  adds  language  to 
§  l()2(i.3(i(d)(l)(iii)  similar  to  what  was 
])revi()u.sly  jiroposed  in  commentary  and 
akso  to  define  "designated  tax- 
advantaged  plans."  .Specifically. 

§  102().3()((1)(  l)(iii)  defines  the  term  to 
include  any  jilan  that  meets  the 
reiinirements  of  Internal  Revenue  (iode 
.section  401  (a).  2()  ll..S.(;.  401  (a): 
employee  anniiitv  plans  descrihed  in 
Internal  Revenue  (lode  section  403(a), 

2()  IJ..S.(',.  403(a);  simple  retirement 
accounts,  as  defined  in  Internal  Revenue 
(lode  section  408(|)),  2()  l)..S.C.  408(|)): 
simplified  enqiloyee  ])en.si()n.s  de.scrihed 
in  Internal  Revenue  Ciode  .section  408(k). 
20  IL.S.fk  408(k):  annuity  contracts 
descrihed  in  Internal  Revenue  (iode 
.section  403(b).  20  IJ..S.C.  403(b);  and 
eligible  deferred  comiiensation  jilans.  as 
defined  in  Internal  Revenue  (lode 
.section  4.37(b),  20  IJ..S.(1.  4.37(b).  The 
term  “designated  tax-advantaged  ])lan” 
(:orre.s])()n(ls  to  the  jiroposed  term 
“(Jiialified  jjlan."  and  the  .set  of  jilans 
that  (jnalify  as  “designated”  jilans  under 
the  final  rule  is  largely  the  same  as  tho.se 
that  wi^re  “(jiialified”  as  described  in 
jirooosed  comment  30((l)(l)-2.iii.E. 

The  Bureau  has.  however,  also 
siihstantially  reorganized  and  clarified 
the  jirojiosed  commentary.  In  jxirticnlar. 
jirojiosed  comment  30((l)(l)-2.iii  has 
been  moved  into  a  new  comment 
30((i)(l)-3  and  restructured  for  internal 
consistency  and  clarity.  New  comment 
30((l)(l)-3  clarifies  that  designated  tax- 
advantaged  jilans  are  jiermitted  even  if 
the  comjiensation  is  directly  or 
indirectly  based  on  the  terms  of 
mnltij)le  transactions  of  mnltijile 
individual  loan  originators.  This 
language  clarifies  that 
§  1()20.30((l)(l)(iii)  (as  well  as 
§  1()20.30((l)(1)(iv),  which  is  discussed 
further  below  with  regard  to  non- 
deferred  jirofits-based  comjjensation 
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])lans)  permits  certain  ty])e.s  of 
compensation  that  an;  otherwise 
j)rohil)ite(l  under  §  l()2()..3()((l)(  l)(i).  I'his 
is  a  technical  change  to  im])rov(!  on  the 
consistency  of  the  proposal's  language. 

I'hen!  ar(!  two  categories  of  designated 
tax-advantaged  ])lans:  (1)  Designated 
defined  contribution  plans:  and  (2) 
designated  defined  benefit  ])lans. 
(lomment  3()(d)(l )-3.i  ex|)lains  that  the 
bureau  ii.siis  these  tcnins  as  defined  in 
.section  414  of  the  Internal  Revcmue 
(iode,  2()  U.S.(].  414.  rims,  a  "(hdined 
contribution  plan”  is  oiu;  “which 
])rovides  for  an  individual  account  for 
each  ])articipant  and  for  benefits  based 
.solely  on  the  amount  contributed  to  tin; 
partici))ant’s  account,  and  any  income, 
expenses,  gains  and  losses,  and  any 
forfeitures  of  accounts  of  other 
partici])ants  which  may  he  allocated  to 
such  participant's  account.”  28  IJ.S.C. 
414(i).  Any  plans  that  do  not  meet  this 
didinition  are  called  defined  benefit 
plans.  28  IJ.S.C.  414(j). 

Under  the  final  rule,  the  Bureau 
p(!rmits  individual  loan  originators  to 
|)articipate  in  designated  defined 
contribution  plans,  ])rovid(;d  that 
contrihuti{)ns  to  thest;  plans  are  not 
hascul  on  the  terms  of  the  s|)ecific 
transactions  of  eat:h  individual  loan 
t)riginator,  j)nrsnant  to 
^  l()28.38(d)(l  )(iii).  I’he  Bnuian 
r(!cognizes,  as  expres.sed  by  industry 
commenters,  that  creditors,  loan 
originator  organizations,  and  individual 
loan  originators  derive  substantial 
benefits  from  Ixnng  able  to  establish  and 
|)articipate  in  designated  defined 
contributions  plans.  These  ty])es  of 
])lans  provide  specific:  tax  advantages 
for  employees  saving  for  their  cwentual 
retirement,  are  commonly  used  acro.ss 
many  markets  and  made  available  to 
employcies  across  many  income  classes, 
and  in  a  given  firm  generally  are  made 
eclually  available  to  employcces  across 
different  job  categories.  The  final  rule 
])(n'mits  individual  loan  originators  to 
partici])ate  in  thcxse  plans  hcccause  the 
Bureau  hcdieves  that  certain  structural, 
Icigal,  and  o])erational  featurcis  of 
designated  defined  contribution  jilans, 
comhincKl  with  the  additional  restriction 
of  §  l()2().38(d)(l)(iii),  will  significantly 
reduce  the  likelihood  that  participation 
in  these  plans  will  provide  individual 
loan  originators  substantial  incentiv(!s  to 
stcier  consumers. 

First,  withdrawals  from  designated 
defined  contribution  plans  are  subject  to 
time  deferral  recpiirements,  and  tax 
IKUialties  generally  apply  to  early 
withdrawals. The  fact  that  individual 
loan  originators  may  not  receive  funds 
contributed  to  a  designated  defined 


2(i  U..S.(;.  72(t). 


contribution  plan  for  years  (or  even 
decades)  without  jcaying  an  additional 
tax  for  (iarly  withdrawal  reduces  the 
incentive  for  an  individual  loan 
originator  to  stcun’  consnmcns  bcxianse 
the  ])ot(;ntial  heiudit  from  the;  |)ot(!ntial 
stcuM'ing  can  he  so  remote  in  time. 
.Second,  designated  defined  contribution 
l)lans  ar(!  subject  to  limits  in  tin;  Internal 
Rcivenne  (lode  on  tin;  contributions  to 
any  individual  ])articipant's  account.''" 
This  further  rednc(!s  the  degret;  to  which 
a  designated  defineil  contribution  |)lan 
can  give  an  inilividnal  loan  originator 
an  incentive  to  steer  simply  to  increase 
general  company  jjiofits.  Third,  to 
maintain  their  tax-advantagcxl  status, 
these  plans  are  sul)jet:t  to  a  variety  of 
rules  under  the  Internal  Revenue  (Jode 
that  limit  their  ])otential  use  as  steering 
inc:entives  and  complement  and  buttress 
the  anti-steering  protections  of 
S  l()28.38(d)(l  )(iii).  The.se  may  include, 
for  examj)le,  de])ending  on  the  ty])e  of 
plan,  ruhis  about  the  manner  in  which 
c:ontrihutions  are  allocateil  to 
participants  and  prohibitions  on 
discriminating  b(;tween  highly- 
compensated  em|)loyees  and  other 
emplovees. 

.Section  l()28.38(d)(l )(iii)  also  |)ermits 
part ici|)at ion  in  tin;  second  categorv  of 
designated  tax-advantaged  plans,  which 
are  definiid  benefit  |)lans.  In  this  final 
rub!,  however,  the  Bureau  has  not 
a])])li(!d  additional  restrictions  on 
benefits  ])avable  under  defined  benefit 
plans  as  it  has  done  in 
^  l()2().38(d)(l)(iii)  with  riigard  to 
contributions  under  defined 
contribution  |)lans.  as  d(!scribed  above. 
A  defined  benefit  plan  differs  from  a 
defined  contribution  plan  in  that,  under 
llu!  former,  a  partici])ant’s  hmiefits 
depend  oil  factors  other  than  amounts 
contributed  to  an  account  established 
for  that  individual  i)articipant  (and  the 
investment  returns  and  expenses  on 
such  amounts).  Commonlv.  benefits  are 
paid  to  individuals  at  retirement  or 
another  ])oint  of  eligibility  based  on  a 
benefits  formula.  Indeed,  emplover 
contributions  to  a  defined  benefit  ])lan 
an;  generally  made  to  the  ])lan  as  a 


' I'lir  (!xain|)l(!.  lor  (aa  lain  I  vpos  ol  plan, 
coiilribiilioiis  lo  an  individual  loan  ori^inalor's 
account  arc;  "(uiorallv  liiniliMl  lo  llu;  l(!.ss(!r  ol  1(1(1 
porconi  ol  (111!  individual  loan  originalor'.s  voarlv 
coinpraisalion  (as  didlncd  in  Inlornal  Kovunuo  Code 
s(!clion  4 1. '>((:)(:())  or  an  iinnual  dollar  ainouni 
(.S.'S  1. ()()()  lor  20 lit),  uliicli  (ho  Ik.S  adjusisoacli  voar 
(o  accouni  tor  inllalion.  Siu;  20  ll..S.(:.  4la(c);  IK.S 
l’ul)lica(ion  aOO  a(  (.'i;  inlornal  Rinonuo  .Sis  vico 
Wol)  sil(!.  "IK.S  Annonnc(!s  201:1  I’onsion  I’lan 
l.imitalions:  Taxpaxras  Mav  Conirilnilc!  Up  To 
SI7.,")0()ToTliiur  401(k)  flans  in  20i:i."  /lUp.// 

(Iasi  accossod  l)(!c.  17.  2012)  (IKS  20i:i  Qualitiod 
flan  Adjusluuuils).  Tho  annual  cap  includos  (ho 
liinplovcu)  conirilnilions.  sm  20  U..S.C:.  41.">(c).). 
wliich  mav  Ix’  sul)j(!cl  lo  a  sojiaralo  annual  liinil. 


whole,  rather  than  being  allocated  to  the 
accounts  of  individual  participants.  For 
these  reasons,  the  Bureau  believes  that 
defined  benefit  plans  further  attenuate 
any  potential  .steering  incentives  a  firm 
might  try  to  incorporate  in  a  defined 
benefit  plan.  In  addition,  attempts  by 
creditors  or  loan  originator 
organizations  to  structure  such  plans  to 
take  into  account  the  terms  of  the 
transactions  of  the  individual  loan 
originators  participating  in  the  plans 
would  likely  iire.sent  considerable 
regulatory  obstacles.  The  Bureau  is 
continuing  to  study  the  structural 
differences  in  plan  tyjie  and  will  i.ssne 
additional  guidance  or  restrictions  in 
the  future  that  are  specific  to  the 
|)articular  structures  of  defined  benefit 
])lan.s  as  necessary  and  appropriate  to 
effectuate  the  intent  of  the  Dodd-Frank 
Act  in  prohibiting  steering  incentives. 

The  Bureau  di.sagrees  with  the  few 
commenters  who  suggested  that  the 
Bureau’s  proposal  jilaces  unwarranted 
restrictions  on  the  u.se  of  designated 
jilans  that  potentially  contlict  with  other 
Federal  regulations  and  adds 
uncertainty  regarding  an  individual  loan 
originator’s  eligibility  to  participate  in  a 
designated  |)lan.  To  the  contrarv. 

§  l()28.38(d)(l)(iii)  ex])licitly 
contemplates  that  individual  loan 
originators  may  ])articipate  in  a 
designated  |)lan.  The  creditor  or  loan 
originator  organization  would  he  free,  to 
the  extent  permitted  by  other  applicable 
law.  to  match  an  individual  loan 
originator’s  contribution  to  a  designated 
plan  account  or  pay  a  fixed  ])ercentage 
of  the  individual  loan  originator’s 
compensation  in  the  form  of  a 
contribution  to  a  designated  plan 
account. 

The  rule  simply  jjrohibits  a  creditor  or 
loan  originator  organization  from  basing 
the  amount  of  contributions  to  an 
individual  loan  originator’s  designated 
])lan  account,  in  the  case  of  a  defined 
contribution  plan,  on  the  terms  of  that 
individual  loan  originator’s 
transactions.  The  Bureau  believes  that 
im|)lementing  the  statutory  prohibition 
on  compensation  based  on  the  terms  of 
the  loan  under  .sei:tion  1403  of  the 
Dodd-l*’rank  Act  recpiires  a  regulation 
that  ])rohihit.s  this  practic:e. 
CJompensating  anv  individual  loan 
originator  more  based  on  the  terms  of 
his  or  her  tran.sactions  is  a  core,  direct 
danger  that  the  statute  and  this  final 
rule  are  designed  to  counteract.  The 
Bureau  is  not  convinced  that  the 
structure  or  operation  of  designated 
defined  contribution  ])lans  would 
sufficiently  mitigate  the  .steering 
incentives  an  emplover  could  create  bv 
using  such  a  practice.  Moreover,  the 
Bureau  is  not  aware  of  anv  conflict 
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Ixitweiai  this  final  rule  and  other 
applicahle  Federal  laws  and  regulations 
(e.g.,  the  Internal  Revenue  (loch;  and  its 
imphanenting  regulations)  that  would 
|)revent  compliance  with  all  applical)le 
l(!gal  recpunanents. 

\'()n-n(!f(;rr(‘<l  ProfUs-Basad 
(A)nii)(uis(iti()ii  Plans.  In  addition  to 
addr(!ssing  (pialilieii  plans  as  de.scrihed 
above,  propo.sed  l()2().3(>(d)(l )(iii) 
would  liave  jjrovided  that, 
notwithstanding  ??  l()2(i.3()(d)(l)(i).  an 
individual  loan  originator  inav  niccnvi;, 
and  a  person  may  })ay  to  an  individual 
loan  originator.  com])(!n.sation  in  the 
form  of  a  honus  or  other  pavimiut  under 
a  profit-sharing  plan  or  a  contrihiition  to 
.some  other  form  of  non-cpialified  j)lan 
even  if  the  compensation  directly  or 
indirectly  was  hascul  on  the  terms  of  the 
tran.saclions  of  multiple  individual  loan 
originators,  provided  that  the  conditions 
.set  forth  in  proposcul 
§  l()2().3(>(d)(l)(iii)(A)  and  (11)  were 
.satisfied.  Proposed 
§  l()2(i.3{i{d)(l  )(iii)(A)  would  have 
prohibited  payment  of  compensation  to 
an  individual  loan  originator  that 
direi:lly  or  indirectlv  was  based  on  the 
terms  of  that  individual  loan  originator's 
transaction  or  transactions.  The  llnrean 
explained  in  the  .section-hv-section 
analvsis  of  the  |)roposal  that  this 
language  was  intended  to  prevent  a 
person  from  jiaying  compensation  to  an 
individual  loan  originator  ha.sed  on  the 
terms  of  that  individual  loan  originator's 
transactions  regardle.ss  of  whether  the 
compensation  would  otherwise  he 
permitted  in  the  limited  circumstances 
under  1()2(i.3()(d)(l)(iii)(H). 

Proposed  l()2().3(i(d)(  l)(iii)(ri)(7) 
would  have  permitted  compensation  in 
the  form  of  a  honus  or  other  jiayment 
under  a  profit-sharing  plan  or  a 
contribution  to  a  non-cpialified  jilan. 
even  if  the  com|jen.sation  related 
directly  or  indirectly  to  the  terms  of  the 
transactions  of  multiple  individual  loan 
originators,  provided:  (1)  The  conditions 
.set  forth  in  proposed 
§  102(5. 3n(d)(l  )(iii)(A)  were  met;  and  (2) 
not  more  than  a  certain  percentage  of 
the  total  revenues  of  the  jierson  or 
business  unit  to  which  the  profit- 
sharing  |)lan  a|)plies.  as  apiilicahle,  were 
derived  from  the  ])erson's  mortgage 
business  during  the  tax  vear 
immediately  preceding  the  tax  year  in 
which  the  compensation  is  jiaid.  The 
llnrean  |)roi)osed  two  alternatives  for 
the  threshold  percentage — .50  percent, 
under  Alternative  1.  or  25  percent, 
under  Alternative  2.  The  ajijiroach  .set 
forth  under  projiosed 
S  102(5.:i(i(d)(l)(iii)(ll)(?)  is  .sometimes 
referred  to  as  the  ‘■revenue  test." 

The  Ilureau  explained  in  the  propo.sal 
that  to  meet  the  conditions  under 


projiosed  102(5. :i()(d)(l)(iii)(ll)(l).  a 
Jierson  would  measure  the  revenue  of  its 
mortgage  liusiness  divided  hv  the  total 
revenue  of  the  jierson  or  liusiness  unit, 
as  ajijilicahle.  Projiosed 
S  102(5. :i(5(d)(l  )(iii)(H)(l)  also  would 
have  addre.ssed  how  total  revenues  are 
determined.'-"  when  the  revenues  of  a 
jierson's  affiliates  are  or  are  not  taken 
into  account,  and  how  total  revenues 
derived  from  the  mortgage  liusiness  are 
determined.'-'  Projiosed  comment 
:i(5(d)(l  )-2.iii  would  have  jirovided 
additional  interjiretation  of  the  terms 
“total  revenue,"  "mortgage  liusiness." 
and  “tax  vear"  '--  used  in  jirojiosed 
?5l02(i.3(5(d)(l)(iii)(I5)(/). 

Projio.sed  comment  3(5(d)(l )-2.iii.A 
would  have  clarified  that  the  term 
“jirofit-sharing  plans"  includes  "honus 
jilans,"  “honus  jiools,"  or  "jirofit  jiools" 
from  which  individual  loan  originators 
are  jiaid  lionuses  or  other  comjien.sation 
with  reference  to  comjiany  or  liusiness 


' ''*  I’roposrd  cdininiMil  ;t(i((l)(  1  j-li.iii.U.  I  xvoiild 
ti:iV(!  ctariliiul  lliat.  uii(t(!r  IIk;  piDposirct  niviMiiid  l(!sl. 
wlurlluM  lli(!  I'liviMiuds  (it  llu!  parson  or  diisiiioss  unit 
woidd  l)(!  iisod  woutd  dapiaid  on  llu!  hnid  u  illdn 
ttn;  p(!r.son's  or<>ani/alional  stnictun*  at  w  iiicli  Itio 
prolil-sliariii”  ptan  was  oslalilislioct  and  wlioso 
protilal)itit\  was  r(!ti!rtaiia!d  lor  pnrpos(!s  of 
coinponsation  pavnunil. 

'  '"I’roposod  ^  I(l2(>.;i(i(d)(  l)(iii)(li)( /)  would  liav(; 
provid(al  dial  total  rovonuos  would  lin  dclorininod 
lliron>;li  a  inolliodolo^v  llial:  ( I )  Is  consislani  with 
^anorallv  accoplod  acconnliii”  principlos  and.  as 
applicalilo.  tlio  ropoiiin”  ol  tho  parson's  inconia  lor 
pnrposas  ol  I'adaral  lax  lilinas  or.  it  nona.  anv 
industrv  call  raporls  Iliad  raj;nlarlv  liv  lha  parson; 
and  (:£)  as  applicahla.  railacts  an  accnrala  allocation 
ol  ravannas  ainoii'’  Ilia  parson's  liusinass  units.  'I  lia 
Miiraaii  solic:ilad  coninianl  on:  (1 )  Wlialliar  this 
standard  would  lia  appropriala  in  li.illil  of  Ilia 
divarsitv  in  si/.a  ol  llia  linaiicial  inslilulions  that 
would  lia  sulijaci  to  lha  ra(|uirainant  and.  iiiora 
aanarally.  on  lha  l\  pas  ot  inconia  that  should  ha 
includad:  and  (2)  wlialliar  lha  darinition  ol  total 
ravannas  should  incorporala  a  iiiora  ohjacliva 
standard. 

'-i  .Saclion  ll)2(i.:ili(d)( l)(iii){B)(  7 )  would  have 
proi  idad  that  lha  ravannas  darivad  Iroiii  niorl{>am! 
husina.ss  ara  tlia  portion  ol  Ihosa  total  ravannas  that 
ara  “anaralad  throuali  a  jiarson's  transactions  that 
ara  suhjaci  to  §  ll)2l>.:)fi(d).  I’roposad  coinniant 
:u>(d){l  )-2.iii.{:  would  hava  axplainad  that  a 
parson's  ravaniias  Ironi  its  niorlgaf>a  liusinass 
incinda.  tor  axani|ila;  Oriainalion  laas  and  inlarasi 
associalad  with  loans  lor  purcliasa  nionav  or 
ralinanca  pnrposas  oriainatad  liv  individual  loan 
oriainators  aniplovad  hv  Ilia  |iarson.  inconia  Ironi 
saiA'icina  ol  loans  tor  purcliasa  nionav  or  ralinanca 
pnrposas  ori^inalad  hv  indix  idiial  loan  oriainators 
aniplovad  hv  tha  parson,  and  procaads  ol  sacondarv 
inarkal  salas  ol  loans  lor  purcliasa  inonay  or 
ralinanca  |iurposas  ori<{inalad  hv  individual  loan 
oriainalors  aniplovad  h\  lha  parson,  'l  ha  pro|iosad 
coninianl  also  would  hava  nolad  carlain  cala^orias 
ol  inconia  and  laas  tlial  would  not  ha  inclndad 
iindarllia  darinition  of  niorl^a^a-ralatad  ravannas. 
siicli  as  sarviciii”  inconia  wliara  lha  loans  haiii}; 
sarvicad  warn  purchasad  hv  lha  parson  altar  lhair 
origination  hv  anothar  parson.  'I  lia  Muraan 
raipiaslad  connnant  on  lha  scope  ol  ravannas 
includad  in  lha  dafinition  of  iiiorlga^a  ravannas. 

'--I’roposad  coinniant  ;il)(d)(  1  )-2.iii.(;. J  would 
ha\  (1  clariliad  that  a  lax  vaar  is  lha  parson's  annual 
accounting  period  Idr  kaapiiif^  records  and  raporliii” 
inconia  and  expanses. 


unit  jinifitiiliility.  ;i.s  ajijilicalile.  The 
jinijKiseil  cdimuent  al.su  wduhl  have 
luited  thill  a  hdiui.s  made  witlunit 
reference  Id  jirdfitiiliility,  .such  a 
retentidii  jiiivment  hndgeted  Idr  in 
advance,  wcinld  iidt  vicihite  the 
jirdhihilidii  (in  cdinjien.satidn  based  (in 
transactidii  terms.  Frdjidsed  cdinment 
3(5((1)(  l)-2.iii.(;  wdiihl  Inive  chirified 
thill  cdmjiensiilidu  is  “directly  (ir 
indirectly  based"  (in  the  terms  df 
mnltijile  transiictidus  (if  multijile 
individual  hian  (irigiiiiitdrs  when  the 
cdinjiensatidn.  (ir  its  anidunt,  results 
IVdin  (ir  is  dtherwise  related  fd  the  terms 
(if  mnltijile  transactidus  dl  nuiltijile 
individual  hian  driginatdrs.  The 
jii'djKi.sed  Cdinment  wdiild  have 
jiruvided  that,  if  a  creditur  did  nut 
jiermit  its  individual  hian  driginatdrs  t(i 
deviate  fniin  the  crediter's  jire- 
estahlished  credit  terms,  such  as  the 
interest  rate  (iffered,  then  the  creditur's 
Jiiivment  (if  a  lidiuis  at  the  end  (if  a 
calendar  year  td  an  individnal  hian 
(iriginatdr  under  a  jirdfit-sharing  jilan 
wdiihl  mit  he  related  td  the  Iransactidu 
terms  (if  mnltijile  individual  hian 
(irigiiiiitdi's.  The  jirujKi.sed  cdiument  alsd 
Wduhl  have  clarified  that,  if  a  hian 
(iriginatdr  (irganizatidii  wlidse  revenues 
were  derived  exclusively  IVdin  fees  jiaid 
liv  the  creditdi's  that  fund  its 
(iriginatidiis  jiiivs  ii  lidiuis  under  a  jiidfit- 
sharing  jilan.  the  lidiuis  wunld  he 
jierniitted.  Frujiused  cdimiient  3(i((l)(l)- 
2.iii.D  Wdiihl  have  chirified  that,  under 
jii’djKised  S  l()2(i.3(5((l)(l)(iii),  the  lime 
jieridd  hir  which  the  cdmjiensatidn  was 
Jiaid  is  the  time  jieridd  hir  which  the 
individual  hian  (irigimitdr's  jicrhirmaiice 
was  evaluated  fur  jinrjidses  (if  the 
Cdinjien.satidn  decisidii  (e.g..  calendar 
year,  (juarter,  nuinth).  whether  the 
cdinjiensatidii  was  actnallv  jiaid  during 
(ir  after  that  time  jieridd. 

In  the  jinijidsal,  the  Bureau  exjilained 
that  the  revenue  test  was  intended  as  a 
hright-line  rule  td  distinguish 
circumstances  in  which  a  cdinjien.satidn 
Jilan  creates  a  snlistaiitial  risk  (if 
cdnsumers  being  steered  td  jiarticidar 
transactidii  terms  fnim  circumstances  in 
which  a  cdiiijiensatidn  jilan  creates  (inly 
an  attenuated  incentive  and  risk  df 
steering.  The  Bureau  alsd  exjilained  that 
the  jii’djidsal  Wdiihl  treat  revenue  as  a 
jii'dxy  hir  Jirdfitiiliility  and  jirdfitahility 
iis  a  jinixy  hir  terms  (if  mnltijile 
transactidus  (if  mnltijile  individnal  hian 
driginatdrs.  l‘'nrtherni(ire,  the  Bureau 
stated  that  it  w.is  jinijuisiug  ii  threshdhi 
(if  50  jierceiit  hecanse.  if  lUdie  than  50 
jiercent  (if  the  jiersdn'.s  tdt.il  revenues 
were  derived  frdin  the  jier.sdn's 
iiKirtgage  hnsine.ss,  the  nuirtgage 
liusiness  revenues  wunld  jireddmimite, 
which  wunld  increase  the  likelihudd  uf 
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steering  incciutives.  The  Oureau 
recognized,  however,  that  a  hright-line 
rule  with  a  .50  ])ercent  r(!V(;nue  test 
threshold  might  still  ])ermit  steering 
inccmtives  in  light  of  tlu;  dilTering  sizes, 
organizational  structures,  and 
compensation  strnctnr(;s  of  tlu;  pcM'.sons 
affected  l)y  the  pro])o.sed  rule.  I'he 
Ihinian  thus  pro])osed  an  alternativi; 
threslu)ld  of  25  ])(!rcent  amf  mon; 
generally  solicited  comment  on  which 
threshold  wt)uld  l)est  effectuat(!  the 
purposes  of  tlu;  rule. 

'1  ne  Hnnnm  also  sought  comment  on 
the  effect  of  this  proposed  ])rovision  on 
small  entities.  The  Bureau  stat(!d  in  the 
])ro])o.sal  that  it  was  aware  of  the 
l)otential  differential  effects  the  revenue 
te.st  may  have  on  .small  creditors  and 
loan  originator  organizations  that 
employ  individual  loan  originators — 
particularly  those  institutions  that 
originate  mortgage  loans  as  their 
exclusive,  or  primary,  line  of  l)usine.ss 
(hennnafter  referred  to  as  "monoline 
mortgage  l)usine.sses'') — when  compared 
to  the  effects  on  larger  institutions  that 
are  more  likely  to  engage  in  mnlti])le 
l)usiness  lines.  In  the  propo.sal,  the 
Bureau  not(ul  the  feedl)ack  it  had 
r(!ceived  during  the  Small  Business 
R(!view  Banel  i)roce.ss  r(;garding  these 
issn(!s. 

'I’he  Bureau  discussed  in  the  proposal 
three  ])ossil)le  alternative  ap|)roaches  to 
the  nnamue  test  in  ])roposed 
^  l()2().3(i(d)(l)(iii)(15)(7).  l‘’irst.  the 
Bureau  s{)licited  comment  on  wlu!ther 
the  formula  under 
§  l()2().3(i(d)(1  )(iii)(B)(  /)  should  l)e 
changed  from  the  considcnation  of 
revenue  to  a  c;onsideralion  of  jjrofits. 
Under  this  profits  test,  total  profits  of 
the  mortgage  business  would  he  divided 
t)y  the  total  profits  of  the  i)erson  or 
business  unit,  as  apjilicatde.  'I’he  Bureau 
further  solit:ited  comment  on  how 
])rofits  would  he  c:alculated  if  a  profits 
test  were  adopted.  'I’he  Bureau  stated 
that  it  was  soliciting  comment  on  this 
approacdi  because  the  test’s  u.se  of 
revenue  and  not  profits  may  result  in  an 
impro])(;r  alignment  with  the  steering 
incentives  to  the  extent  that  it  would  he 
|)ossil)le  for  a  c:omj)any  to  earn  a  large 
portion  of  its  profits  from  a 
j)roportionallv  much  smaller  mortgage- 
Inisines.s-related  revenue  stream.  But 


'-  ‘TIk!  liunNtti  positiul  ill!  oxitinpli!  wlicni!  n 
conipniiv  could  d(!i'iv(!  40  purciMd  of  its  lotid 
ruvoiiuos  from  its  nioit”iij>ii  Imsiiujss,  Init  lliiil  siiinc 
liui!  ofljUsilUiSS  lUlIV  gCUKUilti;  HO  piMCOIll  of  lilt! 
coinputiv's  profits.  In  such  :ui  iustiiucc!.  the  stisM'iug 
iucuiitivus  could  hu  sigidficaiit  given  tlu!  im|)iict  llii; 
Tuortgiig(!  husiuuss  has  on  the  company's  overall 
profilahility.  Yet.  under  the;  pro|)ose(l  revimue  t<!st 
this  organization  would  lx;  ptninittcid  to  pav  ccatain 
coinpcmsation  based  on  terms  of  midtipli! 
individual  loan  originators'  transactions  taken  in 
the  aggregate. 


the  Bureau  .stattul  tlnit  it  recognized  that 
it  ])rofit.s  t(!st  would  create  definitional 
chiillenges  iind  could  lead  to  eviision  if 
it  pttrson  wen;  to  iillociite  costs  in  a 
miimier  iicross  husine.ss  lines  tlnit  would 
understiite  mortgiigt;  htisiness  profits  for 
pttrposes  of  the  iirofits  test. 

.Second,  the  Bnreiitt  .solicited 
comment  on  whether  to  establish  a 
"total  comiien.sation”  te.st  (tither  in 
addition  to  or  in  lien  of  the  proiiosed 
revenue  test.  'I’lie  total  comiien.sation 
te.st  would  ca])  the  percentiige  of  an 
individual  loan  originator’s  total 
compensiition  tlnit  could  he  attrihutahle 
to  the  types  of  compensation  addressed 
by  the  projiosed  revenue  test  (/.e.. 
honu.ses  under  |)rofit-.sharing  plans  aiul 
contrihntions  to  non-(]inilifieil  ])lan.s). 
rhe  Bureau  also  solicited  comment  on 
the  appropriate  threshold  amount  if  the 
Bureau  were  to  adopt  a  total 
com])en.sation  test.  'I’he  Bureau  solicited 
comment  on  the  total  comjiensation  te.st 
because  it  believed  the  proportion  of  an 
individual  loan  originator’s  total 
coiipiensation  that  is  attrihutahle  to 
mortgage-related  business  would 
provide  one  relatively  sinpile  and 
broadly  accurate  metric,  of  the  strength 
of  individual  loan  originators'  steering 
incentives. 

Third,  the  Bureau  .solicited  comment 
on  whether  it  should  include  an 
additional  provision  under 
§  l()2().3()(d)(l)(iii)(B)  that  would  jiermit 
honu.ses  inuler  a  profit-sharing  plan  or 
contrihntions  to  non-(pialified  ])lan.s 
where  the  comp(!nsation  hears  an 
“insnh.stantial  relationship’’  to  the  terms 
of  mnlti])le  transactions  of  multiple 
individual  loan  originators.  'The  Bureau 
solicited  comment  on  this  approach 
because  it  recognized  that  the  terms  of 
multiple  individual  loan  originators’ 
tran.sactions  taken  in  the  aggregate 
would  not,  in  every  instance,  have  a 
suhstantial  effect  on  profitahility.  'The 
Bureau  stated,  however,  that  any  test 
would  likely  he  both  under-  and  over- 
inclusive,  and  it  was  unclear  how  such 
a  te.st  would  work  in  practice  and  what 
standards  would  apply  to  determine  if 
compen.sation  hon;  an  insubstantial 
relationshi])  to  the  terms  of  multiple 
tran.sactions  of  multi])le  individual  loan 
originators. 

Consumer  groups  generally  criticized 
the  revenue  test  as  too  ])ermi.s.sive  with 
regard  to  payment  of  coinpcmsation 
through  profit-sharing  honu.ses  or 
contrihntions  to  non-(|nalified  ])lans.  A 
coalition  of  consumer  groipis  stated  that 
the  revenue  te.st  would  merely  creale  a 
"hack  door."  whereby  there  would  he 
indirect  incentives  to  ])romote  certain 
credit  terms  for  an  individual  loan 
originator’s  personal  gain.  They  urged 
the  Bureau  to  restrict  all  profit-sharing 


bonuses  or  contributions  to  non-  | 

(jualified  plans  to  those  based  on  | 

volume  of  mortgages  originated.  Cue  ! 

consumer  advocacy  organization, 
however,  siijiported  the  revenue  te.st 
with  a  25  percent  threshold.  This 
commenter  asserted  that  the  larger  the 
percentage  of  revenue  derived  from  a 
comjiany’s  mortgage  lending  unit,  the 
more  o|)portimitv  would  exist  for  the 
mortgage  unit  to  skew  the  results  of  the 
overall  jiool  of  funds  available  for 
distribution  as  profit-sharing  bonuses  or 
contributions  to  non-ipialified  plans. 

Industry  commenters.  including  small 
and  large  institutions  and  trade 
associations,  nearlv  unanimouslv  urged 
the  Bureau  not  to  finalize  the  revenue 
te.st.  Industry  ojiposition  arose  jirimarily 
for  three  reasons.  First,  many  industry 
commenters  asserted  that  the  revenue 
te.st  was  unduly  complex  and  would  he 
very  difficult  to  implement.  Two  large 
financial  institutions  stated  that  large 
creditors  would  face  challenges  in 
calculating  total  revenue  aiul  mortgage- 
related  revenues  under  the  revenue  te.st 
if  the  creditor  had  different  origination 
divisions  or  affiliates  or  typically 
aggregated  closed-end  and  ojien-end 
transaction  revenues.  A  national  trade 
a.ssociation  re|)re.senting  connnnnitv 
hanks  .stated  tliat  connmmitv  hanks 
would  have  faced  difficultly  com])lying 
with  the  revenue  te.st  haseil  on  the 
])roposed  re(|nirement  that  the 
determination  of  total  revenue  he 
consistent  with  the  rejiorting  of  Federal 
tax  filings  and  industry  call  rejiorts, 
hecau.se,  the  a.ssociation  stated,  revenue 
from  various  business  units  is  not 
separated  out  in  hank  "call  re])ort.s.’’ 
and  mortgage  revenue  comes  from 
multiple  sources.  One  commenter 
asserted  that  the  terminology  was 
confusing,  citing  the  example  of  the 
pro])o.sal  using  the  phrase  "profit- 
.sharing  plan"  to  refer  to  profit  ]K)o1.s  and 
bonus  ])ools  in  the  non-ipialified  plan 
context  when  such  phra.se  has  a 
commonly  understood  meaning  in  the 
context  of  (pialified  plans. 

Second,  numerons  indnstrv 
commenters  asserted  that  fipplication  of 
the  revenue  test  would  have  a  disparate 
negative  impact  on  monoline  mortgage 
husines.ses.  'These  businesses,  the 
commenters  stated,  would  not  he  able  to 
|)ay  profit-sharing  bonuses  or  make 
contributions  to  non-ipialified  plans 
because,  under  the  revenue  te.st.  tlnar 
mortgage-related  revenue  would  always 
exceed  50  percent  of  total  revenues.  A 
trade  as.sociation  re])re.senting 
community  mortgage  hankers 
c:onnnented  that  the  revenue  te.st  would 
favor  large  institutions  that  have 
alternate  sources  of  income  outside 
mortgage  hanking.  Another  trade 
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ass(K:iation  asserted  tliat  the  revenue 
te.st  would  place  sinalhir  businesses  at  a 
competitive  disadvantage;  for  recruiting 
and  retaining  taieiit(;d  loan  originators. 

A  law  llrm  that  repr(;sents  small  and 
m(;(linm-si/.(;d  iinancial  institutions 
expr(;sse;(l  particular  concern  about  the 
im|)act  ol  the  r(;v(;uu(;  test  on  small 
(;ntiti(;s.  citing  data  lre)m  briefing 
mat(;rials  circulat(;(l  by  the  Hureau 
during  the  .Small  llusiness  R(;view  I’anel 
proc(;ss  that  a  majority  of  small  savings 
institutions  would  fail  tin;  r(;veuue  test 
if  it  wen;  .set  at  the  higher  pro])osed 
thr(;shold  of  .10  p(;rcent.'“^  'I’liis 
connnent(;r  also  ass(;rte(l  that  a  “not 
insubstantial  numl)i;r"  of  .savings 
institutions  with  l)(;tw(;(;n  .SI  7.1  million 
and  .S.lOO  million  in  assets  would  also 
fail  the  rev(;nue  test  if  tin;  threshold 
w(;n;  .set  at  .10  p(;rc(;nt.  One  financial 
holding  comjjany  .stated  that  the 
r(;venue  test  would  have;  a  negative 
impact  on  creditors  that  ki;(;p  mortgage; 
loans  in  peertfolio.  which,  it  stated, 
would  lik(;ly  dispro])ortionately  affect 
small(;r  cr(;ditor.s  and  communitv  hanks. 
h(;cau.si;  accrued  intere.st  on  mortgag(;s 
the  cr(;ditor  had  originated  and  h(;hl 
ov(;r  manv  V(;ar.s  would  count  toward 
the  calculation  of  mortgag(;-r(;lated 
r(;venu{;s  und(;r  tin;  r(;v(;nue  t(;st.  I’ln; 
conmn;nt(;r  urgi;d  the  Hur(;au  to  craft  a 
narrow(;r  definition  of  nn)rtgage-relati;d 
r(;v(;nues  that  would  capture  oidy  r(;c(;nt 
h;nding  activity. 

Third.  S(;v(;ral  industrv  comnn;ute;r.s 
expressed  concern  that  a])])lication  of 
tin;  revenue  lest  would  l(;ad  to  'TILA 
liability  if  an  accounting  (;iTor  in 
calculating  total  rev(;nues  or  nnertgage 
rev(;nues  n;.sult(;d  in  honu.s(;s  l)(;ing  jjaid 
to  loan  originators  impro]n;rly.  A 
national  trade  association  stated  that 
none  of  its  nn;ml)ers  would  avail 
themselves  of  the  n;venue  test  h(;cau.se 
of  their  concern  that,  if  the  threshold 
p(;rc(;ntage  numbers  were  mi.scalculated. 

.S’ccdonsutni!!' I'in.  I’rol.  Huknui.  "Snidll 
l!iif<ini‘ss  l{l^vid\\^  Panel  far  llesidenlial  MarP^a'ie 
Loan  ( Meinalian  Standards  Ihileniakinii:  ( hitline  of 
Prapasals  under  (iansideratian  and  Alternativi^s 
(Atnsideii‘d"  18  (Miiv  fl.  2012).  avadalile  at  httii:// 
liles.ransnnieifinanre.gav/l/2l)IL'lir>  elpl)  MIX) 
.S7i/{/;7vl  Outline  of  Proposals.pdf  [SimiU  Husinii.ss 
K(n’i(^\v  I’iiiii!)  Oiitliiii').  In  tiu-  .Sin.ill  lliisinnss 
K(!viinv  I’iiiKil  Oulliiur.  till!  lUirniiii  iioUicl  lliat  at  lli(( 
|)rii|>iisi-(l  Ihrasliiild  iil  .aO  iMacaiit  lor  Ilia  roviauio 
Iasi  tlian-iiiular  considaralion.  .SO  parciMit  ol  small 
saviii}>s  iiisliUilions  wliost*  priinary  liiisinass  locus 
is  on  rasidantial  morl^aaas  would  lia\  a  liaan 
raslriclad  Iroin  payinj;  lionusas  liasad  on  mort'>aa(!- 
ralalad  prolils  to  lliair  individual  loan  ori^inalors. 

In  Ilia  .Small  Hnsinass  Kaviaw  I’anal  Outlina.  Ilia 
ISiiraaii  notad  that  itsi^slimata  was  hasad  on  2010 
call  n^port  data,  and  nn'aniia  li'om  loan  oriainalions 
was  assiimad  to  aipial  Iih!  and  intarast  incoina  Inim 
1—1  lamilv  rasidancas  as  r(!portad.  'I’ha  IlnriNiu 
notad  that  to  tlia  axtani  that  othar  ravamia  on  Ilia 
call  reports  is  tiad  to  loan  oriainations.  tha  mimhars 
mav  Ih!  imdanistimalad.  In  tha  proposal,  tha  lluraan 
discussad  tha  sama  data  hut  iipdatad  Ilia  li^iira  to 
■SO  parcanl.  .Saa  77  I-'K  .S.S272.  .S.S.'1‘47  (.Sapl.  7.  2012). 


tin;  enliri;  pool  of  lotins  origimited  by 
thiit  hiink  would  lx;  “])oisoned."  tin; 
compctiKsation  scheme  would  ht;  deiinntd 
d(;fectivi;.  :md  tin;  htink  would  he 
suhj(;ct  to  investor  r(;puri:h!i.s(;  d(;mim(l.s 
and  full  'TIl.A  liiihilitv.  Out;  .Sliitt; 
htuiking  liiuh;  associtilion  t;xpri;.ss(;d 
concern  about  the  p(;r.soun(;l 
r(;])(;rcussions  of  r(;.scinding  honu.si;s  that 
were  found  to  havi;  l)(;(;n  math; 
im])rop(;rly.  A  trach;  association  that 
r(;pre.sents  loan  originators  (both 
organizations  and  individuals) 

(;xi)re.ssed  concern  that  the 
comp{;nsation  r(;slrictions  in  tin; 
revenue  test  would  h;ad  to 
"imacceptahle  litigation”  for  cr(;ditors 
;md  loan  originators. 

A  com])(;n.sation  consulting  firm 
commented  that  drawing  a  bright  line  at 
.')()  or  2.'j  percent  would  lx;  inher(;ntlv 
subjective,  would  result  in  inecpiitahh; 
tre;itm(;nt.  and  would  actually  create  a 
jiotential  incentive  for  conipani(;s  to 
manipulate  financial  stat(;m(;nts  to  fall 
on  tlx;  permissivi;  side  of  the 
mi;iisurenu;nt  to  ensun;  tlu;  conlinned 
payment  of  profit-slniring  bonuses  or 
making  of  contributions  to  non-(iuidified 
jiliins.  'Tlu;  comnu;nt(;r  as.serted  tliiit  this 
rt;sull  would  directly  conflict  with 
int(;ragency  guidiinct;  jirovided  on 
incentive  com]x;nsiition  ]X)lici(;s.'-^'  and 
IIk;  conini(;nt(;r  r(;conim(;nded  tluit  tlu; 
lfur(;:ni  in.stead  iidopt  an  a|)proach 
niod(;l(;d  after  the  inipl(;nu;ntation  of  (I— 
20  ttisk  forci;  r(;comni(;ndiilions 
r(;gariling  inc(;nlive  comiiensation.'-'’ 

III  the  prnpiisut.  the  liiircan  iiiilisl  Itial 
incmilivo  cimipnnsalion  practices  at  lar<>(! 
d(!|)()sil()ry  institiiliniis  wimc  Itic  snhjcci  ol  limit 
•;ni(tanc(!  issncit  in  20111  liv  ttm  Hoarct.  ttio  OHice 
ol  the  (iomptrollm-  ol  the  Currency,  the  l•’(uleral 
Deposit  Insiiranci!  Corporation,  and  llie  Ollice  ol 
■I’hrill  .Supervision  (lnlera>;ency  Croup).  7.'>  KK 
UliH!!.')  dune  17.  2010)  (Inleraeencv  Cuidance).  I’lie 
Hureau  wrote  that  the  lntera”ency  Cuidance  was 
issued  to  lielp  ensure  llial  incentive  com|)ensalion 
policies  at  larj^e  depository  instil iilions  do  not 
(mcouraf>e  im|)rudenl  risk-taking  and  are  consistent 
with  llie  saletv  and  soundness  of  tile  insliliilions. 

77  1-'1\  .'■).'')272.  r..'')2!l7  (.Sept,  7.  2012).  Ttie  Hureau 
slated  in  the  proposal  that  tlie  Hureau's  proposial 
rule  would  not  atlecl  Itie  Inleragencv  Cuidance  on 
loan  origination  compimsalion.  Id.  In  addition,  the 
Hureau  staled  llial  to  llie  extent  a  person  is  suhject 
to  holh  the  Hureau's  rulemaking  and  the 
InleraeeiuA  Cuidance.  compliance  with  Hureau's 
rulemakin”  is  not  deemed  to  he  compliance  with 
the  Inlera^encv  Cuidance.  Id.  The  Hureau  reiterates 
these  statements  lor  purposes  ol  this  linal  rule.  The 
Hureau  also  acknowledees  that  the  same  statements 
appK  with  respect  to  the  proposal  hv  the 
interaeenev  Croup  to  implement  rules  consistent 
with  the  standards  set  lorih  in  the  lnlera;;encv 
Cuidance.  .See  7li  I'K  21  171)  (.Apr.  14.  21)1  1).  I'he 
proposal  hv  the  Inleraeencv  Croup  has  not  vet  heen 
linali/.ed. 

‘-'’The  (;-2ll  recommendalions  lo  which  ihe 
commenler  was  relerrin;;  appear  lo  he  Ihe  l■'inancial 
.Stahilitv  lAiruin  (I'.SI’')  Principles  lor  .Sound 
Compensation  Practices,  issued  in  April  21)0!)  (I’.SI’' 
Principles).  See  hit p://\\  \v\\  .financial 
stahilitvlioard.or<’/inihlicalions/r  OUtl-lh.pdf  The 
I'.SF  Principles  were  intended  lo  ensure  el'leclive 


huhi.sli'v  commontor.s  who  (;x])n;.ss(;(l  a 
profoninco.  if  llu;  rovoiuu;  lo.st  wort; 
iionotholoss  atlojilofl.  primarily  favor(;(l 
a  thr(;.shol(l  of  .'id  ]x;r(:(;nt  rallu;r  lhan  25 
|x;r(:(;nl.  Om;  largt;  fin<iiu:ial  inslilulioii. 
whih;  criticizing  llu;  t:omjih;xily  tif  tlu; 
r(;vomu;  lo.st.  r(;comm(;iulo(l  that  tlu; 
Ihiroaii  con.sitlor  a{lo])ting  il  as  a  salt; 
harbor.  Oiu;  morlgagt;  comjiany 
comm(;nlor  ,siigg(;.st(;(l  f;x(;mpting 
organizations  from  tlu;  rostrictions  on 
tlu;  paym(;nt  of  ])rofit-sharing  homi.sos 
and  tlu;  making  of  contributions  to  non- 
(]ualifi(;(l  jilims  if  they  do  not  offor  high 
or  highor-cost  mortgagos  and  thoir 
individual  loan  origimitors  havt;  limitod 
])ritnng  discr(;tion  l)t;caiist;.  tlu; 
comnu;nt(;r  stated,  tlu;  risk  for  stooring 
of  consum(;rs  would  lx;  oxtromoly  low 
or  nonoxistont. 

.SRA  Advocacy  urgod  tlu;  Bur(;au  to 
analyze  tlu;  incentive  i.ssues  arising  from 
non-(pialifi(;d  jilans  carefullv  before 
tdarifving  (;xisting  or  proposing  new 
regulations.  SBA  Advtx'.acv  reiterated 
concerns  rai.sed  by  the  small  entity 
repr(;sentatives  during  tlu;  Small 
Business  Review  Baiu;l  proc(;ss  that:  (1) 
Rven  if  the  reveniu;  t(;st  threshold  w(;re 
.set  at  .“)()  percent,  it  may  not  jirovidc; 
r(;li(;f  for  manv  small  l)n.sim;s.ses  lx;cau.s(; 
their  r(;v(;nne.s  tire  tiften  derived 
l)r(;dominately  from  mortgiige 
originations;  (2)  the  Bnre<ui  should 
consider  rehixing  tlu;  r(;v(;nu(;  test  to 
(;xchid(;  rev(;nue  d(;ri\T;d  from  existing 
loans  lu;ld  in  portfolio;  (3)  tlu;  Bureau 
should  providt;  further  clarification  on 
Ihe  definilion  of  revenne:  and  (4)  the 
Bureau  should  develop  it  mortgage- 
r(;lat(;d  revemu;  limit  that  r(;nects  the 
imitpie  business  .structure  of  smaller 
industry  memhers  and  ])rovides  relief  to 
small  (;ntities. SBA  Advocaev  also 
referenced  concerns  raised  at  its 
ontr(;ach  roundtable  that  the  definition 
was  too  broad  and  that  it  would  he 
difficult  to  determine  what  is  and  is  not 
compensation.  SBA  Advocacy  further 
refer(;nced  concerns  that  if  a  mistake 
was  made  on  the  comj)ensation 
structure,  all  lotins  sold  on  the 
s(;condary  market  might  he  .siisce])til)le 
to  re])nrchase  demands.  SBA  Advocaev 
discus.sed  the  suggestion  by  piirtici])ants 
at  its  outr(;ach  roundtable  of  a  safe 
harbor  tf)  ])r(;vent  one  violation  from 
])oisoning  an  entire  juxil  of  loitns. 

An  organization  writing  on  behalf  of 
Stati;  hank  snjiervisors  staled  that  tlu; 
Bur(;au's  ])ro|U).sed  regulatory  changes 

•^dvi’inimcc  (il  compcnsiilimi.  iiligmmmi  ol 
compcnsiilion  with  pnidont  risk-tiikin^  nml 
(4l(!cliv(!  siiporvisoiy  o\  iM'si"hl  iinil  sliikoholdcr 
ciii’iif’ommil  in  compcnsiilion.  See  iti.  ill  2. 

.Similiirlv.  ii  law  linn  that  represents  small  and 
medium-sized  hanks  commented  that  the  Hureau 
should  consider  a  higher  threshold  under  the 
revenue  lest  lor  small  savings  institutions. 
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regarding  profit-sharing  bonuses  and 
contributions  to  non-(]ualii'ied  plans 
were  largely  a])])ro])riate.  TIk; 
organization  nolcid.  however,  that 
enforcing  standards  based  on  thresholds 
for  origination,  such  as  the  ap|)roach  in 
the  pro])os(;d  de  minimis  test,  could  he 
problematic  l)ecause  the  mnnl)(!r  of 
transactions  originated  mav  liav(; 
differing  degrees  of  significance  in 
diiferent  .scenarios.  The  organization 
encouraged  the  Hureau  either  to  justify 
the  threshold  lev(!ls  through  study  or  to 
adf)])t  a  more  flexible  aj)proach  that 
could  he  tailored  to  various  situations 
ajiproiJi’iately. 

A  few  industry  comment(!rs  proposed 
alternative  apj)roaches  to  the  revenue 
test  or  specifically  res])onded  to 
alternative  a])])roaches  on  which  the 
Bureau  solicited  comment.  A  trade 
association  representing  indei)endent 
community  hanks  recommended  that 
the  Bureau  not  finalize  the  revenue  test 
and  in.stead  caj)  at  25  percent  the 
])(M'centage  of  an  individual  loan 
originator’s  total  cash  coni])(!nsation 
paid  during  a  calendar  year  from  a  non- 
(inalified  bonus  plan,  ’fhe  association 
asserted  that  this  structure  would  ht; 
easy  to  track,  manage  and  monitor.  A 
law  firm  that  r(!])r(!S(mts  small  and 
medium-sized  hanks  discussed  whether 
to  j)ermit  profit-sharing  bonuses  or 
contributions  to  non-cpialified  ])lans 
where;  the;  creditor  or  loan  originator 
organization  can  demonstrate  that  there 
is  an  insuh.stantial  relationship  between 
the  compensation  and  the  terms  of 
multiple  transactions  of  multiple 
individual  loan  originators.  This 
c;ommenter  agreed  with  the  Bureau's 
assertion  in  the  proposal  that  this  test 
would  he  difficult  to  implement  in 
])ractice.  One  hank  commenter. 
howev(;r.  wrote  that  the  marginal 
tlifference  in  loan  originator 
compensation  based  on  upcharging 
consumers  is  not  a  significant  incentive 
to  charge  a  customer  a  higher  rate.  Fhe 
commenter  jHovided  an  examjjle  of  a 
loan  originator  receiving  a  .SI .()()()  bonus 
of  which  only  .$20  was  attributable  to 
profit  from  transaction  terms. 

After  consideration  of  comments 
r(;ceived  to  the  proposal  and  additional 
internal  analysis,  the  Bureau  has 
decided  not  to  ado])t  the  r{;venne  test  in 
this  final  rule.  Ba.sed  on  this 
consideration  and  analysis,  the  Bureau 
l)eliev(;s  the  revenue  te.st  suffers  from  a 
variety  of  flaws. 

First,  the  Bureau  l){;lieves  that  the 
revenue  test  is  not  an  effectively 
calibrated  means  of  measuring  the  level 
of  incentives  pre.sent  for  individual  loan 
originators  to  steer  consumers  to 
particular  transaction  terms.  At  a  basic 
level,  revenues  would  he  a  flawed 


measure  of  the  relationship  between  tin; 
mortgage  t)usin(;ss  and  the  |)rofital)ility 
of  the  firm.  Indeed,  the  Bureau  Ix'lieves 
that  the  r(;v(;nue  test  would  pre.sent  a 
substantial  risk  of  (;vasion.  k’or  example, 
if  the  r(;venue  t(;st  weix;  .set  at  50 
])ercent.  a  cr(;ditor  whose  mortgage 
origination  division  generates  40 
percent  of  the  creditor’s  total  revenu(;s 
hut  00  percent  of  the;  creditor’s  total 
])roiits  could  set  a  profit-sharing  plan  at 
the  level  of  the  entire  company  (rather 
than  the  mortgagi;  business  division)  so 
that  all  com|)any  emj)loyees  are  eligible, 
hut  then  ])ay  out  00  percent  of  the 
honu.ses  to  the  individual  loan 
originators.  Although  this  compensation 
])rogram  would  technii:ally  comply  with 
the  revenue  test  hecau.se  le.ss  than  50 
])ercent  of  total  revenues  would  have 
been  generated  from  mortgage  business, 
steering  incentives  might  still  exist 
because  individual  loan  originators 
would  receive  a  disproj)ortionate 
amount  of  bonu.ses  relative  to  other 
individuals  working  for  the  creditor  or 
loan  originator  organization.  Moreover, 
firms  would  akso  have  incentives  to 
manipulate  corporate  structures  to 
minimize  mortgage  r(;vennes.  The 
inherent  misalignment  b(;tween  tin; 
rev(;nu(;  test  and  company  profitahilitv. 
which  more  dir(;ctly  driv(;.s  decisions 
about  compensation,  would  result  in  a 
rule  that  is  both  under-inclusivt;  and 
ov(;r-inclusive.  I’Ih;  r(;v(;nue  test’s 
nnder-inclusiveness  is  illu.strated  bv  tlu; 
exam])le  above  in  this  paragraj)h.  One 
example  of  the  r(;venue  test’s  ov(;r- 
inclusiveness  is  the  effect  of  the  reveiUK; 
test  on  monoline  mortgage  busines.ses. 
discn.ssed  below.  The  Bureau  believes 
that  it  would  be  difficult  to  fashion 
additional  ])rovisions  for  the  revenue 
test  to  prevent  such  outcomes  and  any 
such  ])rovisions  would  add  further 
complexity  to  a  rule  that  as  propo.sed 
was  already  heavily  criticized  for  its 
complexity. 

The  Bureau  believes  that  a  test  ba.sed 
on  profitability  instead  of  revenues, 
while  designed  to  addn;.s.s  the  potential 
mi.salignment  between  revenues  and 
profits  discussed  above,  would  ])re.sent 
substantial  ri.sks.  In  the  proi)osal.  the 
Bureau  solicited  comm(;nt  on  this 
alternative  apj)roach.  while  expre.ssing 
(xmcern  that  using  ])rofitability  as  the 
metric  could  encourage  firms  to  allocati; 
costs  acro.ss  husine.ss  lines  to  understate; 
mortgage  bn.sin(;s.s  profits.  While 
r(;venues  may  be;  le.ss  prone  to 
accounting  manipulation  than  profits,  a 
similar  jiotential  for  acceennting 
mani])ulation  would  also  he;  |)re;.se;nt  if 
the;  reveauie  te;.st  were;  eielopteel. 

Se;e:e)nel.  the;  e;e)mj)lexity  of  the;  ride 
alse)  weiulel  jirove  ediallenging  feir 
inelnstry  e:e)mpliane:e;  anel  supervisieni 


anel  e;nfe)re:e;me;nt.  rhe  Bureau  is 
piirtieadarly  minelful  eif  the  e:ritie:ism  by 
senne  e:e)mme;nte;r.s  that  the  e:e)mple;xitv  e)f 
the;  ])re)pe).sal  wendel  have  pe).se;el 
e:e)mpliane:e;  hurelens  of  sue:h 
.signifie:ane:e;  th;it  e:re;elite)r.s  anel  leian 
eirigiiiciteir  eirgiinizatieins  weinlel  have; 
ave)iele;el  p.iying  preifit-sharing  he)nuse;.s 
te)  inelivieiual  leian  originateirs  eir  milking 
eiemtributiems  tei  their  ne)n-e]ualifie;ei 
plans.  Me)re;e)ve;r.  memiteiring  feir  eviisiem 
eif  the;  preipeiseel  rule;  wendel  have 
re;eiuire;el  substantial  analysis  of  henv  the; 
eannpany’s  me)rtgage;-re;late;el  re;venue; 
interplays  with  the;  reveauie  from  other 
lines  of  business  aen  eiss  the;  exnnpanv 
anel  affiliate;.s  eif  the  eanniianv  (eir  a 
similar  analysis  feir  jireifits  if 
preifitability  were;  usee!  as  an  alternative; 
me;tric).  A;:.se;.s.sing  the  relatiem.ship 
aineing  eiifferent  businexss  lines  within 
the;  cennpany  anel  affiliates  wendel  have 
been  partieailarly  chiilleaiging  with  a 
large,  miilti-layereel  enganization. 

Thirel.  the;  Bure;an  has  eaniclueleel. 
feilleiwing  eamsieleratiem  of  the;  many 
eannments  frenn  inelustrv  anel  SBA 
Ailveieaieu'.  thiit  the;  preipeiseel  re;ve;nue; 
te;.st  wendel  elisaelvantiige  memeiline; 
men  tgage  hu.sine;.sse;s.  many  eif  whiedi  <ire; 
small  e;ntitie;.s.  by  e;ffe;e;tive;ly  ])re;e:lueling 
them  frenn  paving  preifit-sharing 
benuise;.s  anel  making  eamtrilnitienis  tei 
ne)n-e|Ucdifie;el  pleins  nnele;r  iiny 
e:ireaimstanea;.s  re;garelle;.ss  eif  the; 
partieadar  ii.s])e;e:t.s  ed  their  eannpeaisatiein 
lireigrams.  The;  Bnre;au  believes  that,  as 
a  general  matter.  .ste;e;ring  inea;ntive;.s 
may  be;  pre.sent  tei  a  gre;ate;r  ele;gre;e;  with 
men  tgage  bu.sine;.sse;s  that  are;  small  in 
size;  he;e;ause;  the  ine:e;ntive;  eif  inelivieiual 
leian  eiriginateirs  tei  njiediarge;  likelv 
ine:rease;.s  as  the;  teital  number  eif 
inelivieiual  leian  eiriginateirs  in  an 
eirganization  eleeaea.ses.'-'*  The;  ne;gative 
e;ffe;e:t  eif  the  prei]ieise;el  rede,  heiweiver.  em 
monoline;  mentgage  businesses  wendel 
have  been  uniform;  re;garelle;.ss  of  whe;re; 


.Sec  oartior  (liscussidii  (if  "InHi  ri(liii<>" 
lidliavior  in  llu!  snclioii-liy-snclioii  anatysis  of 
s  ie)2li.:ni((l)(l)(i):  .sec  o/.w  77  FR  .'i.''i272.  .'ir>2()(>-‘l7 
(.Siipt  7.  21112).  In  tlu:  proposal,  llu:  Bureau  also 
uolcd  llial  for  suiall  depositorv  iuslilulious  and 
credit  uuious  (defined  as  those  institutions  with 
assets  under  .S17.'>  million),  reeulatorv  data  from 
2tntl  indicate  that  for  small  savin<;s  institutions 
whose  primarv  husiness  focus  is  on  residenti.d 
morteai>es.  .S!)  percent  of  these  firms  would  he 
restricted  from  jiavinj;  honuses  hased  on  mort<>a^e- 
related  profits  to  their  individual  loan  ori>;inators 
under  the  rexenue  test  it  set  at  .at)  percent.  'I’he 
Bureau  noted  that  it  lacks  comprehensive  data  on 
nonhank  lenders  and.  in  particular,  does  not  have 
information  resardinf^  the  precise  ran^e  of  husiness 
activities  that  such  companies  eneaee  in.  and  as  a 
result,  it  was  unclear  the  extent  to  which  such 
nonhank  lenders  will  face  restrictions  on  their 
compensation  practices.  77  FK  .'i.'i272.  .'i.'>:i47  (,Sept. 
7.  2tU2),  While  the  Bureau  has  received  additiomd 
data  reeardine  nonhank  lenders  from  tlu:  NMI..SK 
coidirming  the  original  data,  iidormation  re^ardine 
the  ranee  of  revenue  sources  is  still  incomplete. 
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the  threshold  would  have  been  set. 
the.se  husines.ses  n(*ver  would  have  iHuai 
able  to  “pass"  the;  r(!V(!nue  test.  Thus, 
the  revenue  test  would  have  been  over- 
inclusive  with  resjject  to  monoline 
mortgage  husine.s.ses. 

For  these  reasons,  the  ihiniau  do(!S  not 
Indieve  that  the  revenue  test  (or  a  test 
that  substitutes  proiitahility  for 
nnenues)  can  he  structured  in  a  way 
that  is  sufficiently  calibrated  to  pnuent 
.stcHiiing  incentives.  Thus,  the  Hureau  is 
not  a(io])ting  either  type  of  t(!.st  and. 
instead,  as  discussed  below,  is  adopting 
a  total  coinj)ensation  test  consistemt 
with  an  alt(!rnative  on  which  the  Bureau 
sought  comment  in  the  proposal. 

3fi(d)(l)(iv) 

As  noted  above,  proposed 
^  l{)2().3(i(d)(l  )(iii)  would  have 
pcM  initted  pavment  of  comjjensation 
that  is  directly  or  indirectly  based  on 
the  terms  of  transactions  cd  nudti])le 
individual  loan  originators  in  limited 
circumstances.  In  this  final  rule,  the 
|)rovisions  that  would  have  been 
included  in  l()2().3()(d)(l)(iii) 

UJgarding  the  |)avment  of  com|)en.sation 
in  the  form  of  profit-sharing  bonusiis 
and  contributions  to  non-(|nalified  |)lans 
have  Imumi  revised  and  redesignatcul  as 
§  l()2(i.3(i(d)(l  )(iv).  which  addresses 
pavments  of  com])ensation  und(!r  "non- 
delerred  |)rofits-ha.s(!d-  compensation 
plans"  as  defined  in  the  rule.  A  non- 
(lefernHl  |)rofit.s-has(!d  compensation 
plan  is  any  arrangement  for  tlu;  ])avment 
of  non-defernul  compensation  that  is 
detenidned  with  reference  to  ])roiits  of 
the  j)erson  from  mortgage-relatcul 
business.  The  commentary  clarifying 
§  l()2(j.3ti(d)(l  )(i v).  |)reviously  contained 
in  proi)o.sed  comment  3(i(d)(l)-2.iii.(l. 
has  also  been  reorganized  and 
incorporated  into  comment  3(i(d)(l  )-3.v 
in  the  final  rule. 

3(i(d)(l)(iv)(A) 

Proposed  §  102(j.3()(d)(l)(iii)(A) 
would  have  |)rohil)ited  payment  of 
compensation  to  an  individual  loan 
originator  that  directly  or  indinictly  was 
ha.sed  on  the  terms  of  that  individual 
loan  j)riginator's  tran.saction  or 
transactions.  The  Bureau  (ixjjlained  in 
the  section-hv-section  analvsis  of  tlu; 
proposal  that  this  language  was 
inteiuhul  to  pnwent  a  person  from 
|)aying  compen.sation  to  an  individual 
loan  originator  based  on  the  terms  of 
that  individual  loan  originator's 
transactions  regardless  of  whetluir  the 
compensation  would  otherwise  he 
j)(!rmitt(!d  in  the  limited  circumstances 
under  §  1()2(i.3fi((l)(l)(iii)(B).  Bro])ose(l 
comment  3(i(d)(l  )-2.iii.F  would  have 
clarifmd  the  |)rovision  by  giving  an 
example  and  cross-referencing  proposed 


comment  3()(d)(l)-l  for  further 
interpretation  concendng  whetluir 
com])(m.sation  was  “based  on” 
transaction  terms. 

The  Binxiau  did  not  receive  comments 
specifically  addujssing  this  provision. 

The  Bunxm  is  finalizing  this  s(!ction  and 
comment  3()(d)(  1  )-2.iii.F  as  pro])ostHl, 
(ixcept  that  l()2().3()((l)(l)(iii)(A)  has 
h(!en  red(!signat(!(l  as 
??  102(i.3(i(d)(l)(iv)(A)  and  comment 
3(i(d)(  1  )-2.iii.F  has  hiuMi  nuhisignated  as 
comment  3()(d)(  1  )-3.iv  for  technical 
reasons. 

.3fi(d)(l)(iv){B) 

3(i(d)(l)(iv)(B)(l) 

Although  the  Bureau  is  not  adopting 
the  revenue  test,  the  Bureau  still 
believes  that  the  final  rule  should 
permit  the  ])aym(;nt  of  compensation 
under  non-deferred  profits-based 
(.om])ensation  plans  to  individual  loan 
originators  under  limited  circumstances 
when;  the  incentives  for  the  individual 
loan  originators  to  steer  consumers  to 
differimt  loan  terms  an;  sufficicmtly 
attenuated.  As  noted  earlier,  the  Bureau 
.shar(;s  the  concerns  of  consumer  grou])s 
that  .setting  a  l)asi;lin(;  ride  too  loos(;ly 
would  undermine  the  g(;neral 
lirohihition  of  comj)(;nsation  basiid  on 
tran.saction  terms  under  TlbA  section 
12‘)B(c)(l)  and  1  ()2().3(j(d)(l )(i).  which 
could  allow  for  a  nitnrn  of  the  tviies  of 
binding  practices  that  contributed  to  the 
recent  mortgage-market  crisis.  However, 
as  the  Bureau  stated  above  and  in  the 
proposal,  compensation  under  non- 
deferred  profit.s-ha.sed  compen.sation 
plans  does  not  always  rai.se  steering 
concerns,  and  this  form  of 
comjiensation.  when  approjiriatelv 
structured,  can  provide  inducements  for 
individual  loan  originators  to  perform 
well  and  to  become  invested  in  the 
success  of  their  organizations.  The 
Bureau  believes  that  allowing  payment 
of  compen.sation  under  non-defernid 
profits-ba.sed  compensation  plans  under 
carefully  circum.scribi;d  circumstances 
would  appropriately  balance  these 
objectives.  The  Bureau  also  believes  that 
imjilementing  the  TlbA  seiition 
12t)B(c)(l)  |)rohil)ition  on  compensation 
that  varies  ha.sed  on  loan  terms  to  allow 
for  these  typ(;s  of  carefullv 
circumscribed  exceptions  (with 
c;larifying  interpretation  in  tlu; 
commentary)  is  consisteid  with  the 
Bureau’s  interpretive  authority  under 
the  Dodd-Frank  Act  and  the  Bureau’s 
authority  under  section  l().5(a)  ofTIf.A 
to  issue  regulations  to  effectuate  the 
purposes  of  I’lbA,  preveid 
circumveidion  or  evasion,  or  to  facilitate 
compliance;.  Neither  the  TlbA 
prohibition  on  compen.sation  varving 


based  on  loan  terms  nor  the  existing 
regulatory  prohibition  on  compensation 
ha.sed  on  transaction  terms  and 
conditions  expressly  addresses  non- 
deferred  profits-ba.sed  conijumsation 
])lan.s.  Therefore,  the  claritv  provided  by 
??  l()2(i.3()(d)(l)(iv)  iuid  its  commentarv 
will  help  prevent  circumvention  or 
evasion  of.  and  facilitate  com|)liance 
with,  TlbA  by  clearly  stating  when  these 
ty|)es  of  payments  and  contributions  are 
liernussihle. 

The  Bureau,  additionally,  believes 
that  a  bright-line  approach  setting  a 
numerical  threshold  above  which 
compensation  under  a  non-deferred 
profits-based  coinjiensation  jilan  is 
prohibited  is  preferable  to  a  iirinciples- 
hased  ai)i)roach,  which  was  suggested 
by  some  commenters.  Application  of  a 
])rinci]3le.s-ba.sed  a])])roach  would 
necessarilv  involve  a  substantial  amount 
of  subjectivity.  Because  the  design  and 
o])eration  of  these  programs  are  varied 
and  com])lex.  the  legality  of  many  of 
them  would  likely  be  in  doubt,  creating 
uncertainty  and  challenges  for  industry 
com])liance.  agenc:y  supervision,  and 
agenev  and  private  enforcement  of  the 
underlying  regulation. 

Therefore,  the  Bureau  is  ado])ting,  in 
l()2().3()(d)(  1  )(iv)(B)(  7),  a  rule  that 
jiermits  an  individual  loan  originator  to 
receive,  and  a  person  to  pay, 
compensation  under  a  non-deferred 
jirofits-hased  compensation  plan  where 
the  compensation  is  determined  with 
reference  to  the  ])rofits  of  tlu;  person 
from  mortgage-related  business, 

])rovided  that  the  coinium.sation  to  the 
individual  loan  originator  under  non- 
deferred  profits-based  com]K;nsation 
plans  does  not,  in  the  aggregate,  exceed 
10  percent  of  the  individual  loan 
originator’s  total  comjjensation 
c;orresponding  to  the  same  time  period. 
Section  l()20.30(tl)(l)(iv)(B)(l)  ])ermit.s 
this  comiJen.sation  even  if  it  is  directly 
or  indirectly  ha.sed  on  the  terms  of 
transactions  of  multiple  individual  loan 
originators,  provided  that,  pursuant  to 
S  l()2(i.30(d)(l  )(iv)(A),  the  compen.sation 
is  not  directly  or  indirectly  ha.sed  on  the 
terms  of  the  individual  loan  originator’s 
transactions. 

'-''As  tidtiul  (Niilii!!'.  OIK!  coininoiiti!!'  iirgoil  lliii 
Dtiromi  to  look  lo  tlio  iiupli!nu!ntation  ol  (:(!iiain 
H)  task  Ibrci!  r(!(:oniin(!iKlations  on  ini:(!ntiv(i 
(:oni|ii!nsation  praclicos  (/.(•..  tlio  k'.SI''  I'rinciplos)  as 
a  model  for  a  ))iin(;i|)l(!S-l)ast!(l  rallmr  than  a  riilos- 
liasiid  approacli.  1  iowex  or.  tlio  f'.Sl'  I’rinciples  are 
primarilv  focused  on  compensation  programs  at 
si<>nificanl  financial  institutions  that  incentivi/.i! 
imprudent  risk-takiii};.  which  is  not  the  suhj(!cl  of 
this  rulemaking.  IvSh  l>rinci))les  at  1-2.  Thus,  the 
Bureau  Believes  this  suggested  precedent  for  a 
ipialilative.  principhis-hasial  approach  is 
inapposite. 

'“’The  provisions  of  S  ll)2(i.:t(i(d){  l  )(iv)(B)( /)  are 
sometimes  hereinafter  refemid  to  as  llie  "lO-percent 
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Fn)])os(Kl  coiniiKMit  3()(d)(l )— 2.iii.A, 
which  would  liave  clarified  the  meaning 
of  “profit-sharing  plan”  under  proposetl 
§  l()2().3()(dKl  Kiii).  has  been  nndsed  to 
clarify  the  meaning  of  "non-deferred 
])rofits-hased  comj)ensation  j)lan”  under 
§  l()2(i.3()(d)(l  )(iv)  and  is  adopted  as 
comment  3()(d)(  1  )-3.ii.  'I'Ik;  Hnnian  is 
adopting  in  this  final  ride  much  of  the 
language  in  the  proposed  comment, 
with  a  few  iixceptions  (in  addition  to 
technical  changes  and  reorgaidzation). 
'I'he  comment  clarifies  that  a  non- 
deferred  profits-hased  compensation 
plan  is  any  compensation  arrangement 
where  an  individual  loan  originator  may 
he  jiaid  variable,  additional 
com])ensation  based  in  whole  or  in  j)art 
on  the  jirofits  of  the  mortgage-related 
business  of  the  person  paying  the 
compensation.  However,  the  comment 
now  clarifies  that  a  non-deferred  profits- 
hased  compensation  plan  does  not 
include  a  designated  tax-advantaged 
plan  (as  defined  in  ^  l()2(i..3()(d)(l)(iii)). 
or  a  deferred  conpiensation  plan  that  is 
not  a  designated  ])lan  as  defined  in  the 
ride,  including  ])lans  under  Internal 
Revenue  (lode  section  4()9A.  2(i  II.S.CI. 
4()9A. 

I'he  Unrean  ])roposed  to  treat  profits- 
hasiul  deferred  comjiensation  under 
non-ipialified  ])lan.s  in  the  same  manner 
as  non-deferred  profit-sharing  ])ayments 
(e.g.,  bonuses).  Although  the  pro])osal 
preamble  di.scnssion  focn.sed  ])rimarily 
on  jirofil-sharing  honns  programs,  the 
reference  to  non-ipialified  plans  also 
jKitentially  could  have  included  certain 
deferred-compensation  jilans  (such  as 
])lans  covered  by  Intm  nal  Revenue  Code 
.section  4()t)A,  2(i  IJ.S.C.  4()‘)A)  that  do 
not  receive  the  .same  tax-advantaged 
status  as  the  plans  covered  by 
§  l()2(i.3(i(d)(l)(iii)  of  the  final  rule.  The 
Bureau  also  .solicited  comment  on 
whether  there  are  additional  types  of 
non-ipialified  ])lan.s  that  should  be 
treated  similar  to  (jnalified  jilans  under 
the  rule.  The  Bureau  received  oidy  one 
response  that  sjiecifically  focused  on 
this  issue  by  urging  that  the  Bureau  not 
])lace  restrictions  on  “nomjnalified 
retirement  arrangements”  that  restore 
benefits  that  are  limited  under 
designated  tax-advantaged  plans.  The 
commenter  asserted  that  com])anies  use 
the.se  agreements  in  an  attenijit  to  give 
favorable  treatment  to  highly- 
compensated  employees  under  their 
company  retirement  plans,  hut  jirovided 

lotiil  (:()in|)(!iisali()n  l(!Sl"  or  IIk;  ''  ll)-|)(!i(:oiil  total 
coinponsation  limit":  and  tlio  Uistrictions  on 
componsation  c.ontainod  within  tlio  rulo  aro 
soinotimiis  lioroinaltor  rolornul  to  as  tlio  "  Itt-porcont 
limit."  (iom|)onsation  jiaid  imdor  a  non-dolorrod 
prolits-hasod  coinponsation  plan  is  somotimos 
lioroinaltor  rolorrod  to  as  "non-dolorrod  prolits- 
hasod  coinponsation." 


no  data  regtirding  how  freijnently  they 
are  used  to  com])(!n.s!ite  loan  originators. 

The  Buritan  has  considered  the 
comment  but  declines  to  either  include 
such  plans  within  tin;  exception  for 
non-deferred  compen.s.ition  |)lans  or  to 
|)rovide  it  .sejiiinite  excitption  to 
5?  I  ()2(i.3(i(d)(l )  for  such  delm  red 
compen.sation  plans  at  this  time. 

Applying  the  10  percent  cap  on 
com])en.sation  nnditr  non-deferred 
profit.s-biised  compen.sation  jiliins  to 
compen.sation  under  non-desigiiiited 
pliins  in  genend  would  be 
administratively  com|)lex  given  the 
variety  of  such  plans  and  the 
con.seiinent  difficulty  of  constructing 
formulae  for  including  them  in  the 
calculations  of  income  required  to  applv 
the  10  jiercent  cap.  Nor  is  the  Bureau 
prepared  to  create  a  separate  rule  for 
deferred  compen.sation  plans  that  are 
not  designated  plans,  'fhe  Bureau 
understands  that  such  plans  are 
generally  quite  rare  and  has  no  detailed 
evidence  as  to  the  extent  or  nature  of 
their  use  in  compensating  loan 
originators.  The  Bureau  also  notes  that 
they  are  not  generally  subject  to  many 
of  the  same  restrictions  that  ajiply  to  the 
designated  tax-advantaged  plans 
discu.ssed  in  the  section  by  section 
analysis  of  ^  102().3(j(d)(l  j(iii).  The 
Buniau  also  does  not  have  enough 
information  regarding  the  .structure  of 
non-designated  plans  to  determine  what 
measures  would  he  approjiriate  or 
necessary  to  cabin  any  ])otential  for 
them  to  create  steering  incentives. 
Accordingly,  the  Bureau  does  not 
believe  that  it  would  be  a])])ropriate  to 
provide  an  exception  for  such  plans  at 
this  time. 

(’ouunent  3(i(d)(l)-3.ii  further 
clarifies  that  under  a  non-deferred 
])rofit.s-l)a.sed  compensation  plan,  the 
individual  loan  originator  may,  for 
example,  he  paid  directly  in  cash,  stock, 
or  other  non-deferred  compen.sation. 
and  the  amount  to  be  paid  out  niuler  the 
non-deferred  jirofits-ba.sed 
compen.sation  plan  and  the  di.strihutions 
to  the  individual  loan  originators  may 
be  determined  bv  a  fixed  formula  or 
may  he  at  the  discretion  of  the  person 
(e.g.,  such  jierson  may  elect  not  to  make 
any  payments  under  the  non-deferred 
profit.s-ba.sed  conqien.sation  jilan  in  a 
given  year),  jirovided  the  compen.sation 
is  not  directly  or  indirectly  ha.sed  on  the 
terms  of  the  individual  loan  originator’s 
tran.sactions.  The  comment  further 
elaborates  that,  as  used  in 

l()2(j.3(i(d)(  l)(iv)  and  its  commentarv. 
non-deferred  ])rofit,s-l)a.sed 
couqien.sation  plans  include,  without 
limitation,  bonus  pools,  profits  jiools, 
bonus  plans,  and  ijrofit-sharing  plans 
established  by  the  person,  a  business 


unit  within  the  ])er.son’s  organizational 
structure,  or  any  affiliate  of  the  person 
or  husine.ss  unit  within  the  affiliate's 
organizational  .structure.  The  comment 
also  ])rovide.s  examples  illustrating 
application  of  this  inteqiretation  to 
certain  tvpes  of  non-deferred  profits- 
hased  conqiensation  plans. 

(lomment  3(j(d)(l )-3.ii  (propo.sed  as 
comment  3()(d)(  1  )-2.iii.A)  has  been 
revised  in  several  additional  resjiects. 

The  comment  now  clarifies  that 
i.omjiensation  under  a  non-deferred 
profits-hased  compen.sation  ])lan  could 
include,  without  limitation,  annual  or 
periodic  bonuses,  or  awards  of 
merchandise,  services,  trips,  or  similar 
prizes  or  incentives  where  the  honu.ses. 
contributions,  or  awards  are  determined 
with  reference  to  the  profitability  of  the 
))er,son.  business  unit,  or  affiliate,  as 
ai)])lical)le.  Reference  to  “any  affiliate” 
has  been  added  to  include 
compensation  |jrogram.s  where 
compensation  is  paid  through  an 
affiliate  of  the  person.  Moreover,  in  the 
])ropo.sal.  the  term  “business  unit”  was 
included  in  this  comment  without 
elaboration.  The  final  comment  clarifies 
that  the  term  “business  unit”  as  used  in 
§  l()2(j.3(>(d)(  l)(iv)  and  its  commentarv 
means  a  division,  department,  or 
segment  within  the  overall 
organizational  .structure  of  the  person  or 
affiliate,  as  a])])licahle,  that  performs 
discrete  business  functions  and  that  the 
l)er.son  treats  siqiarately  for  accounting 
or  other  organizational  |)ur])o.ses.  The 
examples  in  the  comment  have  been 
revised  to  reflect  that  a  iierformance 
bonus  paid  out  of  a  bonus  pool  set  aside 
at  the  beginning  of  the  conq)any's 
annual  accountiug  period  as  ])art  of  the 
company’s  operating  budget  does  not 
violate  the  baseline  i)rohibition  on 
§  l()2(i.3()(d)(l)(i).  meaning  that  the 
limitations  of  §  l()2().3(i(d)(  l)(iv)  do  not 
apply  to  such  honu.ses.  Finally,  several 
technical  changes  have  been  made  to 
the  comment. 

Comment  3(j(d)(l)-3.v  (which  was 
proposed  as  comment  3()(d)(l)-2.iii.(j) 
contains  six  jiaragraphs  and  clarifies  a 
nnmher  of  as])ect.s  of  the  regulatory  text 
in  Is  1()2(i.3(i(d)(l)(iv)(B)(f).  (’omment 
3()(d)(l)-3.v.A  clarifies  that  the 
individual  loan  originator’s  total 
compensation  (i.e..  the  denominator 
under  the  lO-percent  total  compensation 
test)  consists  of  the  sum  total  of:  (1)  all 
wages  aud  ti]).s  reiiortable  for  Medicare 
tax  juirposes  in  box  .5  on  IRS  form  \V- 
2  '  "  (or.  if  the  individual  loan  originator 
is  an  independent  contractor,  reportable 

'  "  .S(M!  llu!  IK.S  liistriiclidiis  In  Knrin  \\'-2. 
iivaildhh  at  htlpr'/wn  u  .irs.iiov/piih/irs-iKlf/ 
iw'Jw'.t.pdf. 
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(;onij)ensati()n  on  IRS  idrm  l()‘)t)- 
MISC  '  *  and  (2)  at  the  election  of 

the  person  paving  the  compensation,  all 
contributions  hy  the  cnulitor  or  loan 
originator  organization  to  the  individual 
loan  originator's  accounts  in  designated 
tax-advantag(!d  plans  that  are  defined 
contrihution  plans. 

The  Bureau  believes  that  linking  the 
definition  of  total  compensation  to  the 
types  of  compensation  nupiinul  to  he 
included  on  the  IRS  \V-2  or  lOtttt-MlSC 
forms,  as  a|)])licahl(;,  will  make  the 
calculation  simj)l(!r  for  the  lO-percent 
total  com])ensation  limit  because  loan 
originator  organizations  and  creditors 
already  must  prepare  \Y-2  and  !()?)•)- 
M1S(^  forms  for  their  emplovetis  and 
independent  contrailors,  if  any.  Thus, 
creditors  and  loan  originator 
organizations  presumably  already  have 
systems  in  place  to  track  and  aggregati; 
the  types  and  amounts  of  individual 
loan  originator  compensation  that  are 
nujiiired  to  he  reported  on  the  IRS 
forms.  Moreover,  as  explained  in 
comment  3h(d)(l)-3.v.  a  creditor  or  loan 
originator  organization  is  not  recjuired  to 
factor  into  the  calculation  of  total 
compensation  any  contrihution  to  a 
designated  defined  contrihution  plan 
other  than  amounts  rej)orteil  on  the  \V- 
2  or  lOhU-MlSC;  forms.  In  addition,  the 
Bureau  believes  this  aj)proach  will  yield 
a  more  precise  ratio  of  comjjensation 
paid  under  non-deferred  jjrofits-ha.siul 
comj)ensation  j)lans  determined  with 
refer(!iu:e  to  mortgage-related  j)rofit.s  to 
total  compensation  than  a  definition 
that  selectively  incliules  or  excludes 
certain  types  of  compensation,  and  this 
more  accurate  result  will  more  closelv 
align  with  the  incentives  of  loan 
originators. 

Comment  3()(d)(l)-3.v.B  clarifies  the 
re(]uirement  under 
§  l()2{).3(i{d)(  1  )(iv)(B)(  7 )  that 
com])ensation  paid  to  the  individual 
loan  originator  that  is  determined  with 
reference  to  the  profits  of  the  jjerson 
from  mortgage-related  business  is 
subject  to  the  lO-percent  total 

•  till!  IK.S  Instructions  to  Form  1()<I!)-M!.S(;. 
dviiildhli"  (it  htip://\v\\  \\'.irs.>^()\  /pul)/ivs-i)(ii/ 
iltlUftmsi  .pdf. 

'  '  "Totiil  componsution  ol  intli\  iiluiil  loun 
ori”imitors  ompiovod  liv  tlm  cri!(litor  or  loiin 
orij^iiiiitor  orgiini/.iition  wciulil  lio  ri!lliH:ti!(l  on  ii  W- 
2.  wlionsis  totiil  coinpiinsiilion  ol  an  indiviiiuiil  loan 
originator  workiii"  lor  ii  creditor  or  loan  orit>inalor 
oi^iinix.alion  as  an  independent  contiiictor  would  he 
relli!cled  on  ii  1()<)*I-MI.S(;  lorin.  II  <ui  individuid 
loiin  originator  has  some  com|)(!nsiition  tliat  is 
reportiihli!  on  the  W-2  and  some  that  is  reportahle 
on  the  lliatl-.MI.SC.  the  total  compensiition  is  the 
sum  total  ol  wliat  is  reportalile  on  eacli  ol  the  two 
lorms. 

'  Faying  a  year-end  honus  idter  till!  end  ol  the 
i:alendiir  year  diHis  not  render  the  honus  ii  lorm  ol 
deternsl  compensation  since  tlie  honus.  once  paid, 
is  immediiitiilv  taxalile  to  tlie  riKapiiint. 


com])ensati()n  limit  (/.e..  the 
“mumtnitor"  of  the  lU-percent  total 
compen.sittion  limit).  'I’lie  comnunit 
cliirifies  that  “])rofits  of  tlu;  person” 
include,  as  :i])plic;ihle  dttpending  on 
when!  the  non-deferred  profit.s-hased 
comp(!n.sation  plan  is  .s(!t,  profits  of  the 
person,  the  business  unit  to  which  tht! 
individutil  loan  origimitors  are  assigned 
for  accounting  or  other  organizationtil 
purposes,  or  ;m  tiffiliatt!  of  the  jittrson. 
'I'he  comment  notes  that  jirofits  from 
mortgage-rehited  business  ;ire  any 
])rofit.s  of  the  person  or  the  business  unit 
to  which  the  individual  loan  originators 
are  assigiKul  for  accounting  or  other 
organizational  i)ur])o.ses  that  are 
determineil  with  reference  to  revenue 
generated  from  transactions  subject  to 
§  102().3(i(d).  and  that  pursuant  to 
§  1028. 38(1))  and  comment  38(h)-l. 

1028. 38(d)  aj)plie.s  to  closed-end 
consumer  credit  transactions  secured  hv 
dwellings. 

'I'he  comment  further  notes  this 
revenue  would  include,  without 
limitation,  and  as  a])|)lical)le  based  on 
the  nature  of  the  hnsine.ss  of  the  |)er.son. 
business  unit,  or  affiliate  origination 
fees  and  interest  a.ssociated  with 
d well ing-.secu red  transactions  for  which 
individual  loan  originators  working  for 
the  ])er.son  were  loan  originators, 
income  from  servicing  ol  such 
transactions,  and  proceeds  of  .secondarv 
market  .sales  of  such  transactions.  The 
non-exhaustive  list  of  mortgage-related 
hnsine.ss  revenue  provided  in  the 
comment  largely  parallels  the  definition 
of  “mortgage-related  revenue"  that  the 
Bureau  had  j)roj)osed  in 

l()28.3()(d)(  l)(iii)(B)(7)  as  ])art  of  the 
revenue  test  a])])roach.  The  comment 
also  clarifies  that,  if  the  amount  of  the 
individual  loan  originator's 
c:omi)en.sation  under  non-deferred 
])rofit.s-l)ased  com])en.sation  i)lans  for  a 
time  period  does  not,  in  the  aggregate, 
exceed  10  j)ercent  of  the  individual  loan 
originator's  total  com])ensation 
c:orre.sponding  to  the  same  time  period, 
compensation  under  non-deferred 
profit.s-hased  compensation  plans  mav 
he  j)aid  under  §  l()28.38(d)(l  )(iv)(B)( 7) 
regardless  of  whether  or  not  it  was 
determined  with  reference  to  the  profits 
of  the  person  from  mortgage-related 
business. 

(lomment  3(i(d)(  1  )-3.v.C  discusses 
how  to  determine  the  ai)i)licahle  time 
period  under  §  l()28.38(d)(l)(iv)(B)(7). 
The  comment  also  clarifies  that  a 
com])any  may  ])ay  comi)en.sation  subject 
to  the  lO-percent  limit  during  different 
time  periods  falling  within  the 
company's  annual  accounting  period  for 
keej)ing  records  and  reporting  income 
and  expen.ses,  which  may  he  a  calendar 
year  or  a  fiscal  y(!ar  dej)ending  on  the 


])erson’.s  annual  accounting  ])eriod.  hut 
in  such  instance,  the  1()-])erc.ent  limit 
applies  both  as  to  each  time  period  and 
cnmiilatively  as  to  the  annual 
accounting  period.  Comment  3()(d)(l)- 
3.v.(;  also  illustrates  the  clarification  in 
the  comment  through  two  exam|)le.s. 

The  Bureau  believes  that  the  time 
period  for  which  the  imlividual  loan 
originator's  performance,  loan  volume, 
or  other  factors  was  evaluated  for 
pur])o.ses  of  determining  the  honus  that 
the  individual  loan  originator  is  to 
receivi!  is  the  most  a])])ropriate  and 
practicable  measuring  ])eriod  for  the  18- 
])ercent  total  compensation  limit.  For 
examj)le.  the  Bureau  considered  using 
as  the  measuring  ])eriod  for  apj)lying  the 
l()-])ercent  total  compensation  limit  the 
time  ])eriod  during  which  the 
compensation  subject  to  the  10-peri;ent 
limit  is  actually  ])aid.  This  measuring 
period  would  track  when  the  honu.ses 
are  reportahle  as  Federal  income  by  the 
individual  loan  originators.  However,  if 
this  measuring  period  were  used,  a  year- 
end  honus  determined  with  respect  to 
one  year  and  ])aid  during  (anuary  of  the 
following  year  would  residt  in  the 
com])any  having  to  ])roject  the  total 
com])en.sation  for  the  entire  year  in 
which  the  honus  was  paid  to  assess 
whether  the  bonus  determined  with 
reference  to  the  previous  year  met  the 
18-percent  limit. 'I'liis  would  make 
com])liance  difficult,  if  not  imi)os.sihle. 
and  also  lead  to  imi)recl.sion  between 
the  numerator  (which  is  an  actual 
amount)  and  the  denominator  (which  is 
an  estimated  amount).  Designating  the 
measuring  ])eriod  as  an  annual  period 
(whether  a  calendar  or  fi.scal  year)  in  all 
circumstances,  for  example,  would  raise 
similar  issues  about  the  need  to  ])roject 
total  com])en.sation  over  a  future  period 
to  determine  whether  a  periodic  bonus 
(such  as  a  quarterly  bonus)  is  in 
compliance!  with  the  18-percent  total 
compensation  limit. 

The  Bureau  acknowledges  that  the 
aj)proach  reflected  in  this  final  rule  mav 
rcKiuire  .some  adjustments  to  creditors' 
and  loan  originator  organizations’ 
systems  of  accounting  and  ])ayment  of 
bonuses  if  they  do  not  pay 
compensation  under  a  non-deierred 
profits-hased  com])en.sation  plan  until 
after  a  ejnarter,  calendar  year,  or  other 
henchmark  measuring  ])eriod  for  which 
the  com])en.sation  is  calcailated  (namely, 
to  ensure  that  total  com])(!n,sation  in  a 
given  time  ])(!riod  is  ned  of  anv 
compensation  under  a  non-deferred 
|)rofits-ha.sed  compensation  plan  paid 

I’nyinj;  ii  yiKir-onil  liomis  iiltur  lliii  onil  iiriliii 
ciiliiiuliir  yuar  iloo.s  not  nnulor  tho  liomis  a  lorm  ol 
ilolonod  coinpiinsalion  sinco  tho  honus.  onoo  paid, 
is  iinmodiatoly  taxalilo  to  tho  roc:ii)iont. 
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during  that  giv(!n  time  ])(!ri(){l  l)ut 
atti'il)utal)le  to  a  iirevious  time  period). 
The  Biir(!au  believes  that  no  other 
api)i'oa(;h  would  align  entirely  with 
current  industry  j)ractice,  however.' 

('.onnnent  3()(d)(  1  )-3.v.D  discu.ssiis 
how  ])rolit.s-ha.sed  awards  ol 
merchandise,  services,  trips,  or  similar 
prizes  or  incentives  are  treated  for 
purpos(!.s  of  the  lO-percent  total 
compcmsation  test.  I’his  comment 
clarifies  that,  if  any  compensation  paid 
to  an  individual  loan  originator  under 
§  l()2().3()(d)(l)(iv)  pursuant  to  a  non- 
deferred  jHofits-hased  compensation 
plan  consists  of  an  award  of 
merchandise,  services,  trij)s,  or  similar 
prizes  or  incentives,  the  cash  value  of 
the  award  is  factored  into  the 
calculations  of  the  compensation  subject 
to  the  10-percent  limit  and  the  total 
com])ensation  under 
§  l()20.3(j(d)(l)(iv)(I3)(7).  This  comment 
ahso  gives  an  example  illustrating  how 
the  award  of  a  trip  to  an  individual  loan 
originator  would  he  treated  under  the 
rule  in  contrast  to  a  cash  honus.  3’he 
Bureau  believes  that  this  comment  will 
ensure  that  non-cash  honus  awards 
made  with  ndenmce  to  mortgage- related 
business  |)rofits  will  he  included  and 
a])propriately  valued  for  |)ur])oses  of 
calculating  the  lO-percent  compcmsation 
and  tin;  total  compen.sation  uiuhn' 
§1020.30(d)(l)(iv)(B)(7). 

(iomment  30(d)(1  )-3.v.F  clarifies  that 
the  l()-])ercent  total  comjniiisation  limit 
under  §  l{)20.3(i(d)(l  )(iv)  does  not  applv 
if  the  com])ensation  under  a  non- 
deferred  ])rofits-ha.sed  compcmsation 
plan  is  determined  solely  with  reference 
to  profits  from  non-mortgage-related 
business  as  determined  in  accordance 
with  reasonable  accounting  principles. 
'File  comment  further  notes  that 
rea.sonahle  accounting  principles:  (1) 
Reflect  an  accurate  allocation  of 
revenues,  expenses,  profits,  and  lo.sses 
among  the  person,  any  affiliate  of  the 
per.son,  and  any  business  units  within 
the  person  or  affiliates:  and  (2)  are 
consistent  with  the  accounting 
])rinci])les  utilized  by  the  ])er.son  or  the 
affiliate  with  respect  to,  as  a])])licahle. 
its  internal  budgeting  and  auditing 
functions  and  external  njporting 
r(!(iuirements.  The  comment  also  notes 
exam])les  of  external  reporting  and 
filing  re(]uirement.s  that  may  he 
ajjplicahle  to  creditors  and  loan 
originator  organizations  an;  luuieral 
income  tax  filings.  Federal  securities 


'■^’Tli(!  Muriuiii  uiulnr.sliinds  lluin;  is  varinlioii  in 
Ihii  inarkol  alioiit  wIinlluM' (:r(!(lit()rs  and  loan 
()iif>inal()r  organizations  lypioallv  |)ay  non-dolorrod 
prorils-hasial  coinixMisalion  noarlhiunul  ot.  I)ul 


law  filings,  or  (juarterly  reporting  of 
income,  expenses,  loan  origination 
activitv,  and  othttr  information  rtHiuinul 
by  CSEs. 

'Fo  the  extent  a  company  engages  in 
both  mortgage-rehittul  timl  non- 
mortg;ig(!-related  business,  tint  potenti.il 
(txists  for  commingling  of  mortgtige-  iiiid 
non-mortgiige-related  business  profits. 

In  this  instance,  the  Bureau  htdieves  tluit 
non-deferred  profit s-b<ised 
compensation  for  individual  loan 
originators  is  to  he  exempt  from  the 
geiutral  rule  under  l()2(j.3(i(d)(l),  the 
determination  of  the  amount  of  the  non¬ 
mortgage-related  business  profits  mu.st 
he  made  in  accordance  with  reasonable 
ac{;ounting  principles.  The  Bureau  does 
not  believe  this  retpiirement  will  be 
burdensome  becau.se  if  a  creditor  or  loan 
originator  organization  chooses  to 
separately  calculate  profits  from 
mortgage  ami  non-mortgage;  relat(;d 
businesses  either  for  internal  accounting 
])ur])oses,  public  re])orting,  or  sim])ly  for 
the  purposes  of  paying  com])en.sation 
under  a  non-deferred  profits-based 
com])en.sation  ])lan  pursuant  to  this 
regulation,  the  firm  will  do  so  in 
accordance  with  r(;a.sonahle  accounting 
princi])le.s.  Where  the  firm  does  not 
segregate  its  profits  in  this  way  for 
K(;gulation  Z  purposes,  all  i)rofits  will 
he  r(;garded  as  being  from  mortgage- 
related  business. 

(Comment  3(j(d)(  l)-3.v.I'’.  7  j)rovides  an 
additional  example;  of  the  aj)])lication  of 
l()2(i.3(i(d)(1  )(iv)(13)(7).  'Flu;  comment 
assumes  that,  in  a  giv(;n  cah;ndar  y(;ar. 
a  loan  originator  organization  pays  an 
individual  loan  originator  employee 
S4().()()()  in  salarv  and  S125.()()()  in 
commissions,  and  makes  a  contribution 
of  Si  5. (too  to  the  individual  loan 
originator's  401  (k)  plan  (for  a  total  of 
Si  80.000).  At  the  end  of  the  year,  the 
loan  originator  organization  j)ays  the 
individual  loan  originator  a  bonus  ha.sed 
on  a  formula  involving  a  number  of 
performance  metrics,  to  he  paid  out  of 
a  ju'ofit  pool  established  at  the  level  of 
the  company  hut  that  is  derived  in  part 
through  the  com])anv’s  mortgage 
originations.  'Flu;  loan  originator 
organization  derives  revenues  from 
sources  other  than  transactions  covered 
by  §  l()2().3(i(d).  'Flu;  comnu;nt  notes 
that,  in  this  example,  the  ])erformance 
honus  would  he  directly  or  indirectly 
ha.sed  on  the  terms  of  multiple 
individual  loan  originators’  tran.sactions 
])ursuant  to  l()2(i.3B(d)(l  )(i),  as 
clarified  hv  comment  3()(d)(l)-l.ii, 
because  it  is  being  fun(h;d  out  of  a  profit 
pool  derivi;d  in  part  from  mortgage 
originations.  'Fhus,  the  comment  notes 
that  the  bonus  is  permissibh;  under 
§  l()2(i.3(i(d)(l)(iv)(B)(7)  only  if  it  does 
not  exceed  10  perci;nt  of  tlu;  loan 


within,  till!  time  ixiiiod  (nnluiitiul  lor  purpo.so.s  of 
pnyiii}*  till!  non-(l(;l(!iT(i(l  jirofit.s-iiii.siHl  c:oniponsalion 
or  (liirin}>  a  suhsiKpiont  tinio  piniod. 


originator’s  total  compen.sation.  which, 
in  this  examjile,  consists  of  the 
individual  loan  originator’s  salarv, 
commissions,  and  nuiy  include  the 
performance  bonus.  'Flu;  comment 
concludes  that  the  loan  originator 
organization  may  pay  the  individual 
loan  originator  a  performance  honus  of 
u])  to  S2().()()()  (/.e..  10  j)ercent  of 
$2()().0()()  in  total  compen.sation). 

(Comment  3(i(d)(l  )-3.v.F  also  gives  tin 
examj)le  of  the  different  treatment  under 
4}  l()2(>.3(i(d)(l)(iv)(B)(7)  of  two  different 
profit.s-ha.s(;d  bonuses  for  an  individual 
loan  originator  working  for  a  creditor:  a 
“p(;rformance"  honus  based  on  the 
individual  loan  originator’s  aggregate 
loan  volume  for  a  calendar  year  that  is 
])aid  out  of  a  bonus  pool  determined 
with  reference  to  the  profitability  of  the 
mortgage  origination  business  unit,  and 
a  year-end  “holiday"  bonus  in  tlu;  same 
amount  to  all  comijany  employees  that 
is  paid  out  of  a  company-wide  honus 
pool.  As  explained  in  the  comment. 
Ijecau.se  tlu;  performance  honus  is  ])aid 
out  of  a  bonus  pool  that  is  det(;rmim;d 
with  reference  to  the  profitability  of  the 
mortgage  origination  l)usines.s  unit,  it  is 
com))ensation  that  is  determined  with 
r(;ference  to  nu)rtgage-relat(;d  business 
profits,  and  tlu;  bonus  is  ther(;for(; 
subject  to  the  lO-percent  total 
compensation  limit.  'Flu;  comment  not(;.s 
that  the  “holiday”  honus  is  also  sul)j(;ct 
to  the  1()-j)ercent  total  com])ensalion 
limit  if  the  comjiany-wide  bonus  jux)!  is 
determined,  in  part,  with  reference  to 
the  ])rofits  of  the  creditor’s  mortgage 
origination  business  unit.  'Flu;  comnu;nt 
further  clarifies  that  the  “holidav” 
honus  is  not  subject  to  the  lO-percent 
total  compen.sation  limit  if  tlu;  bonus 
pool  was  not  determined  with  ref(;renc.(; 
to  the  profits  of  the  mortgage  origination 
business  unit  as  determined  in 
accordance  with  reasonable  accounting 
principles.  'Flu;  comment  also  clarifies 
that,  if  the  ■■])(;rformanc(;’’  honus  and  tlu; 
"holiday”  bonus  in  the  aggregate  do  not 
(;xceed  10  j)ercent  of  the  individual  loan 
originator’s  total  compensation,  such 
bonuses  may  he  paid  under 
S  102().3(i(dj(l)(iv)(B)(7)  without  tlu; 
nece.ssity  of  determining  from  which 
honus  pool  thev  were  paid  or  whether 
they  were  d(;termin(;d  with  reference;  to 
the  profits  of  the  creditor’s  mortgage; 
eeriginatieen  husine;.ss  unit. 

(;e)mme;nt  3()(el)(l  )-3.v.(l  e:larifie;s  that 
an  inelivideud  leian  eeriginiitor  is  eleemeel 
te)  e;e)mply  with  its  ohligatieens  re;gareling 
r(;e:e;ipt  eef  e:e)mpen.satie)n  unele;r 
§  102().3()(el)(1)(iv)(B)(  7)  if  the; 
inelivielual  le)an  e)riginate)r  re;lie;s  in  geeoel 
faith  on  an  ae:counting  or  a  state;nu;nt 
])re)viele;el  by  the;  i)e;rson  who  ele;te;rmineel 
the;  inelivielual  loan  e)riginate)r’s 
e:ompe;nsation  uneler  a  non-eleferreel 
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proflts-ha.sed  compensation  plan  nnder 
§  1()2(i.3()(d)(l)(iv)(R)(i)  and  wlierethe 
■slatemcmt  or  accounting  is  provided 
within  a  reasonal)le  time  peri{)d 
following  the  ))erson's  determination. 
This  comment  is  intended  to  nMince  tlu; 
compliance  l)nrdens  on  individual  loan 
originators  hv  providing  a  sale  harhor 
lor  complying  with  the  restrictions  on 
niceiving  comjiensation  under  a  non- 
delernul  prollts-hased  compensation 
plan  nmhir  l()2().3(j(d)(l)(iv)(n)(?).' 

Tlie  sale  harhor  will  he  available  to  any 
individual  loan  originator  niceiving 
compensation  that  is  siihject  to  the  10- 
perc(!nt  limit  where  the  person  j)aying 
the  compensation  subject  to  the  10- 
percent  limit  elects  to  provide  the 
individual  loan  originator  with  an 
accounting  or  statement  in  accordance 
with  the  sj)ecirications  in  the  safe 
harhor  and  the  individual  relies  in  good 
faith  on  the  accounting  or  statement. 

In  the  proposal,  the  Bunum  indicated 
that  it  crafted  tlu;  proposal  so  as  to 
implement  the  Dodd-Frank  Act 
provisions  on  loan  originator 
compensation  in  a  wav  that  would 
nulnce  the  com])liance  burdens  on 
covenul  ])ersons.  Fnrtluirmore.  thi; 
Bureau  .sought  comment  on  tin; 
potcaitial  impact  on  all  types  of  loan 
originators  of  tin;  propos(;d  restrictions 
on  the  methods  by  which  a  loan 
originator  is  rmmmerated  in  a 
transaction.  As  noted  above,  a  trade; 
association  that  repre.sents  loan 
originators  (both  organizations  and 
individuals)  (;xpre.ss(;(l  concern  that  the; 
compensation  restrictions  in  the 
revenm;  t(;st  would  lead  to 
‘■nnaccej)tahl(;  litigation"  for  individual 
loan  originators  (in  addition  to  creditors 
and  loan  originator  organizations). 

In  develoj)ing  the  final  rule,  the 
Bureau  has  paid  particular  attention  to 
the  compliance  burdens  on  individual 
loan  originators  with  respect  to 
comj)lying  with  the  restrictions  on 
receiving  compensation  subject  to  the 
l()-|)ercent  total  com])en.sation  limit 
under  §  l()2(i.3(i(d)(1  )(iv).  'Die  Bnr(;au 
has  craft(;(l  the  final  rule  to  facilitate  the 
com])liance  of  individual  loan 
originators  without  undue  burden  or 
cost.  'I’he  Bureau  believes  that  in  most 
ca.s(;s.  individual  loan  originators  would 
not  have  the  knowledge  of  or  control 
over  the  information  that  would  (;nahle 
them  to  determine  their  compliance, 
and  the  Bureau  does  not  believe  it 
would  hi;  r(;asonal)le  to  (;x])ect  them  to 
do  so.  Tin;  Bur(;au  has  akso  craftetl  the 
final  rule  to  avoid  subjecting  these 


'  "■'rill!  ri!slri(:ti<ins  on  non-dolorrod  pi'olils-tKisi^d 
(:oin|)(Misiitioii  nnitiir  ^  l()2(i.;ili(d)(  I  )(iv)(li)| )) 
iinpoM!  otdigiilioiis  on  hotli  tlio  porson  |>ii\  in»  tiu! 
coinponsiilion  niid  on  tlio  in(ti\  idual  loan  originator 
rtKadvin'’  llio  coinptnisalion. 


individuals  to  inmece.ssiirv  litigiition 
;md  agttncy  enforceuKtnt  iictions. 

The  Burttau  do(;s  not  httlieve  it  similar 
safe  harhor  is  warnmted  for  creditors 
<111(1  loan  origimitor  organizations  that 
(;l(;ct  to  |)ay  compensation  undi;r 
^  l()2().3(){d)(l  )(iv).  Creditors  iiiid  loan 
origimitor  organiziilions  ciin  choose 
wlutther  or  not  to  jiay  this  typi;  of 
compensation,  iiml  if  tluiy  do  they 
should  he  exiiected  to  comjily  with  tlu; 
])rovisions.  Moreover,  in  contnist  to  <i 
recipient  of  compensation,  a  payctrof 
compensation  htis  full  knowledge  and 
control  over  the  numerical  and  other 
information  used  to  determine  tlu; 
compen.sation.  'fhe  Bureiiu 
acknowledges  that  in  res|)onse  to  the 
jiroposed  revenue  test,  several  industry 
commenters  as  well  as  SBA  Advocaev 
(on  behalf  of  jiarticipants  at  its 
roiindtahle)  expressed  conccirn  about 
|)otential  TILA  liability  orrepurcha.se 
risk  where  an  error  is  made  under  the 
revenue  test  calculation.  Under  the 
revenue  test,  an  error  in  determining  the 
amount  of  total  revenues  or  mortgage- 
related  r(;venues  could  have  ])otentiallv 
impacted  all  awards  of  com|)en.sation 
under  a  non-(leferr(;d  iirofits-hased 
compensation  jilan  to  individual  loan 
originators  for  a  jiarticidar  lime  ])eriod. 
Becau.se  the  lO-percent  total 
comjiensation  test  focuses  on 
compensation  at  the  individual  loan 
originator  level,  howev(;r,  the  potential 
liahilitv  im})lications  of  a  calculation 
(;rror  largely  would  he;  linnt(;d  to  the 
eff(;cl  of  that  (;rror  <done.  In  other  words, 
in  contrast  to  the  rev(;nue  test,  an  error 
und(;r  the  l()-])ercent  total  com])ensation 
test  would  not  lik(;ly  have  downstream 
liability  imj)lications  as  to  other 
comi)ensation  jjayimaits  acro.ss  the 
company  or  business  unit.  The  Bureau 
also  heli(;ves  that  creditors  and  loan 
originator  organizations  will  develop 
policies  and  proc(;dur{;s  to  minimize  the 
))ossihility  of  such  errors. 

The  Bur(;au  is  adojding  the  l()-p(;rcent 
total  compen.sation  test  because  the 
Bureau  h(;lieves  it  will  more  eff(;ctiv(;lv 
r(;strict  the  comi)ensation  programs  that 
actually  incentivize  .st(;(;ring  behavior  on 
the  part  of  individual  loan  originators 
than  the  |)ro|)o.sed  r(;v(;nue  test.  Like  the 
proposed  revenue  t(;st,  the  l()-])ercent 
total  com])en.sation  t(;st  clarificxs  the 
lr(;atnu;nt  of  profits-hased  bonuses  and 
aims  to  limit  their  payment  to 
circum.stances  where  incentives  to 
individual  loan  originators  to  st(;er 
consumers  to  difier(;nt  loan  terms  are 
small.  However,  the  Bnr(;au  l)eli(;ves 


'  As  H(»l(!(l  i!iirli(!r.  Ilii;  Dixld-I'iiiiik  Act  (cxlcxidcxl 
till!  liinitiitiiiiis  period  lor  civil  liiiiiilitv  under 'I'll.A 
section  ISt)  Irom  one  year  to  three  years  and  also 
made  mort';a<>e  originators  civiliv  lialile  lor 
x'ioiations  ol  TILA. 


that  the  H)  ])ercent  com])en.sation  tt;st 
will  he  more  effectivt;  at  accomplishing 
thitt  goal  h(;catise  it  calibrates  the 
restriction  not  hitsi;d  on  a  general 
metisuntment  of  the  coinpiiny's  jirofits 
or  reventies,  hut  rather  on  the  ;nnount  of 
money  ptiid  to  the  individttiil  lotin 
originator,  which  providtts  tin;  most 
conerttte  form  of  incentive.  Moreover, 
the  Bureau  httlieves  lluit  the  l()-])i;rcent 
totiil  compensation  t(;sl  will  avoid  tlu; 
r(;venue  t(;st’s  disjiaratt;  impcicl  on 
certain  si;gments  of  tlu;  industry,  will  hi; 
less  comph;x.  and  will  hi;  less  iirone  to 
circumvention  and  mani])ulation. 

f’nrthermore.  the  constitution  of  the 
individual  loan  originator’s 
comijensation  package,  including  the 
])resence  and  relative  distribution  of 
comjumsation  under  non-deferreil 
jirofits-hased  compensation  plans 
compared  to  other  c()mi)()n(;nts  of  the 
total  comjjensation,  is  a  more  direct  and 
accurate  indicator  than  company 
revenues  or  profitability  of  an 
individual  loan  originator's  incentive  to 
steer  consumers  to  different  loan  terms. 

In  contrast,  a  revenue  or  jjrofitahility 
test  would  completelv  bar  all  individual 
loan  originators  working  for  creditors  or 
loan  originator  orgaidzations  that  are 
above  the  relevant  thresholds  from 
certain  compensation  irr(;s])e(:tive  of  the 
differential  effects  particular 
com])(;nsati()n  arrangements  would  have 
on  each  iiulividuars  loan  originator's 
incentives,  ('onverselv,  a  revenue  or 
])rofitahility  test  would  allow 
unchecked  bonus  and  other 
compensation  under  a  non-ileferred 
])rofits-l)as(;(l  compensation  plan  for 
individual  loan  originators  working  for 
a  creditor  or  loan  originator  organization 
that  falls  below  the  relevant  threshold. 
By  their  nature,  these  types  of  te.sts 
would  create  substantial  problems  of 
nnder-  and  over-inclusivene.ss. 

The  1  ()-])(;rc(;nt  total  com]jensation 
te.st.  unlike  the  revenue  te.st,  will  not 
disadvantage  creditors  and  loan 
originator  organizations  that  are 
monoline  mortgage  businesses.  The 
Bureau  also  believes  that  it  will  have 
le.ss  hurdensome  impact  on  small 
entities  than  the  revenue  test.  As 
discus.sed  above,  the  revenue  test  would 
have  effectively  i)r(;(:lu(le(l  monoline 
mortgage  husine.sses  from  paving  profit- 
sharing  bonuses  to  their  individual  loan 
originators  or  making  contributions  to 
tho.se  individuals’  non-ipialified  ])lans 
because  the.se  institutions’  mortgage- 
related  revenues  as  a  ])er(:entag(;  of  total 
revenues  would  always  exceed  .'50 
percent.  A  test  focused  on  compensation 
at  the  individual  loan  originator  level, 
rather  than  revenues  at  the  level  of  the 
company  or  the  division  within  the 
com])any  at  which  the  compensation 
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program  is  set  u]),  would  he  available  to 
all  (;om])anies  nigardle.ss  oi  the  divcasity 
ol  their  business  lines.  Moreovtu'.  as  the 
Bureau  noted  in  tin;  i)roposal.  creditors 
and  loan  originator  organizations  that 
are  inonoline  mortgage  husine.sses 
disproportionately  consist  ol  small 
(Mitities. '  llnliki!  the  revenue  test,  the 
l()-])(;rc(;nt  total  compensation  test  will 
])lace  restrictions  on  compensation 
und(;r  a  non-deternul  prolit.s-ha.secl 
compcmsation  jjlan  (such  as  honu.ses) 
that  are  neutral  acro.ss  entity  size.  The 
Bureau  also  believes  that  the  relative 
simplicity  of  the  lO-percent  total 
compensation  te.st  in  c:om])arison  to  the 
revenue  test  or  a  principles-hased 
aj)]jroach  suggested  by  some 
commenters  will  also  benefit  small 
entities.'-*” 

Moreover,  the  10-percent  total 
com])ensation  test  establishes  a  bright 
line  rule  that  is  less  complex  than  the 
revenue  test,  'hhe  lO-percent  total 
com])ensation  test  does  not  retiuire  the 
Bureau  to  establish,  and  industry  to 
comply  with,  a  definition  of  total 
revenues  or  asscjss  how  the  revenues  of 
affiliates  would  he  tnxited  for  pur])oses 
of  the  te.st.  If  a  mortgage  husine.ss  wishes 
to  ])rovi(l(;  comj)ensation  to  its  loan 
originators  uj)  to  tlu;  1()-])ercent  limit,  it 
ikuhI  only  dcdermine  the  amount  of 
compensation  under  a  non-deferr(;d 
profits-hased  comiMmsation  plan  and 
lh(5  amount  of  total  compensation.  As 
described  above,  the  denominator  {)f  the 
test,  total  com])ensation.  consists  of  the 
sum  total  of  compensation  that  is 
rej)ortahle  on  box  .5  of  the  IRS  \Y-2  (or, 
as  a])plicahle.  the  lOdtJ-MI.Sf]  form) 
filed  with  res})ect  to  the  individual  loan 
originator  plus  any  contributions  to  the 
inclividual  loan  originator's  account 
under  designated  tax-advantaged 
defined  contribution  ])lans  where  the 
contributions  are  ma(le  by  the  ijerson 
spon.soring  the  ])lan.  (aeditors  and  loan 
originator  organizations  jjresumahly 
already  have  systems  in  place  to  track 
and  aggregate  this  information. 

Creditors  and  loan  originator 
organizations  would  need  to  calcnlate 
non-mortgage-related  husine.ss  profits 
only  if  they  an;  jjaying  com])ensation 
under  a  non-deferred  ])rofits-hased 
compensation  plan  outside  of  the  10- 
percent  limit.  The  Bureau  ex])ects  that 
this  will  he  largely  unnei:es,sarv  h(!cau.se 
of  the  ample  other  methods  to 
compensate  individual  loan  originators 
and  the  ])rinci])le  that  most  creditors 


'  "CSiH!  iiiirliiM'  (liscussiim  ol  llio  nij’ul.ilorv  datii  on 
small  savings  inslilutioiis  wlioso  primary  liusinoss 
focus  is  on  rosidonlial  morl^a^cs  that  was  oiled  in 
llu!  proposal. 

'  ‘-''rln!  impacis  on  small  iinliliiis  are  doscrihiKl  in 
mor(!  d(!tail  in  the  l-'inal  Ro^nlalorv  l-'loxibililv 
Analysis  (l-'KFA)  contained  in  pari  VII  below. 


and  loan  originator  organizations  will 
wish  to  com])en.sate  their  individual 
loan  originators  from  a  non-deferr(;d 
profits-hased  com])en.sation  ])lan  that  is 
established  with  refenmee  to  mortgage- 
related  husine.ss  profits  (i.c.,  to  align  the 
individual  loan  originators’  incentives 
properly).  '■*" 

The  Burijau  acknowhulges  that  the  10- 
])erc(ml  total  compensation  te.st  is  not 
comi)letelv  without  comi)lexity  and  that 
some  institutions  may  have  more 
difficulty  than  others  determining 
which  bonuses  are  subject  to  the 
regulation.  For  example,  as  noted  above, 
th(!  lO-percent  total  compen.salion  test 
recjuires  creditors  or  loan  originator 
organizations  that  wish  to  pay 
compensation  under  a  non-deferred 
])rofit.s-ha.sed  compensation  plan  to  their 
individual  loan  originators  in  excess  of 
the  l()-]jercent  limit  to  determine 
whether  the  non-cUderred  profits-hasinl 
com])ensation  is  determined  with 
referenc(!  to  non-mortgage-related 
business  ])rofits,  in  accorilanct;  with 
reasonable  accounting  })rinciples. 
ComiiKMit  3n(d)(l  )-.3.v.F  provides 
clarifications  as  to  these  rcuinirements, 
as  described  above.  As  noted  above, 
however,  the  Bureau  hedieves  that 
creditcji's  and  loan  originator 
organizations  that  are  suhj(!ct  to  this 
final  rule  and  that  choos(!  to  pay  non- 
deferred  ])rofit.s-ha.s(!d  compensation 
det(;rmined  with  nderence  to  non¬ 
mortgage-related  husine.ss  ])rofits 
alreadv  use,  or  would  iu  the  normal 
course  use,  rea.sonahle  accounting 
])rinci|)les  to  make  the.se  calculations. 
Firms  also  could  simply  account  for 
profits  on  a  company-wide  basis  for 
purposes  of  meeting  the  lO-percent  total 
compensation  limit,  which  would 
negate  the  need  for  .sj)ecifically 
calculating  mortgage-related  profits. 

The  Bureau  believes  that  the  10- 
])ercent  total  compensation  test  also 
presents  less  comj)lexity  than  the 
alternative  jirinciple.s-ha.sed  standards 
suggested  by  some  commenters.  As 
discu.ssed  in  the  section-hy-section 
analysis  oft?  102().3(i(d)(l)(i), 
application  of  a  ])rinciples-hased 
standard  as  a  general  matter  would 
nec(!.s.sarily  involve  a  substantial  amount 
of  subjectivity  and  i)re.sent  chalhmges 
for  industry  compliance.  ag(mcy 
supervision,  and  agency  and  ])rivate 
enforcement  of  the  umha  lving 
regulation.  Moreover,  the  disparate 
standards  suggested  by  industry 
c:ommenler.s  rev(!al  the  inherent 
difficultv  of  crafting  a  workable 


' I-’ui'tbiirmon!.  many  individual  loan  oii<?inaloi's 
wild  ori^inalo  loans  iidi'(H|nnntlv  and  not  Ivpicallv 
as  |)art  of  llnnr  job  will  b(!  olborwi.so  oxtanpl 
pursuani  to  iIk?  do  minimis  l(!,st. 


princijde.s-ha.sed  approach.  The.se 
standiirds  would  need  to  he  defimul  by 
the  Bureau  to  he  applied  consistent Iv 
across  creditors  and  loan  originator 
organizations.  The  complexity  involved 
in  crafting  such  principles  would  make 
it  difficult  to  calihnite  properly  the 
countervailing  intere.sts  for  industry 
compliance,  agency  supervision  and 
enforctmient.  and  ])rivate  enforcement. 

.Some  commenters  supj)orted  the 
jtrinciples  behind  a  test  involving  limits 
on  individual  loan  originator's  non- 
deferred  profits-hased  compensation 
based  on  the  Bureau’s  solicitation  of 
comment  on  such  an  approach  as  an 
alternative  to  the  revenue  test.  As  noted 
above,  a  national  trade  association  of 
community  hanks  and  depositories 
sujjported  limiting  compensation  from  a 
non-(|ualified  bonus  plan  to  no  more 
than  2.'5-j)ercent  of  an  individual  loan 
originator's  total  com])ensation.  As 
discussed  above,  a  mortgage  company 
commented  that  limiting  com})en.sation 
that  is  indirectly  based  on  terms  would 
cover  almost  aiiv  form  of  com])ensation 
determined  with  reference  to  lender 
])rofitahility  and  urged  that,  instcnid,  tlu; 
rulemaking  focus  on  compensation 
s])ecific  to  the  loan  originator  and  the 
transaction. '•*'  As  with  any  line-drawing 
exerci.se,  then;  is  no  universallv 
acc(!ptahle  ])lace  to  draw  the  line  that 
definitively  .separates  payments  that 
hav(!  a  low  likelihood  of  causing 
steering  behavior  from  those  that  create 
an  unacceptahlv  high  likelihood.  This 
Bureau  believes,  however,  that  the 
steering  incentives  would  h(!  too  high 
were  loan  originators  p(!rmitted  to 
receive  up  to  2.5  j)ercent  of  their 
compensation  from  mortgage-related 
profits,  especially  given  the  availability 
of  compensation  from  mortgage-related 
profits  through  contributions  to  a 
designated  tax-advantaged  plan.  Instead, 
a  bonus  of  iij)  to  10  jfercent  of  the 
individual  loan  originator's 
compensation  will  achieve  the  positive 
effects  thought  to  he  as.sociated  with 
non-deferred  profits-ha.sed 
com|)ensation  ])lans. 

The  Bureau  acknowledges  that  the  10- 
piM’cent  total  com])en.sation  te.st  does  not 


'  "  A.s  n()l(!(l  iibovc!.  Ibis  coiiinuMiliJr 
rocdinnuMuliid  an  allnrnativc!  (lisclosurioipproach  In 
niakn  llu!  consiniKM- awari^  that  IIk-  loan  originator's 
coinpiMisation  ina\  incroasn  or  docroaso  basttil  on 
llu!  prolilal)ililv  ot  tbo  criMlitor  and  urging  tlu! 
oonsinnor  to  sho|)  lor  cnslil  lo  cnsnrn  Ibal  In;  or  slu; 
has  oblainod  Ibo  ino.st  tavorabln  loan  lorins.  Tbo 
linnsiii  bidiovos  Ibal  Ibis  siiggoslion,  whih;  croalixa!. 
would  nol  bav(!  Ixmui  luasiblo  bocausi!  lluin;  would 
bav(!  l)i!on  no  tiino  lo  laigagi?  in  consunuM'  losling 
])rior  lo  tiu!  slatulorv  d(!adlinu  lor  issuing  a  final 
rul(!.  Moroovor.  llu;  ISuruau  do(!s  nol  bidiuvu  a 
disclosurisonlv  approach  would  iinpUMiuuil  llu; 
stalulu  as  faithfully,  which  as  a  substantivi^  inaltia- 
prohibits  loan  originator  compensation  that  varies 
bns(!d  on  loan  terms. 
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liilly  ndleet  that  diffenuit  types  of  non- 
(leferrtid  prolits-hased  c:ompensati()n 
plans  in  particular  inarkc;!  settings  might 
1m!  shown  to  cHiatc!  snl)stantially  few(!r 
stetaing  incentives.  As  noted  al)ov(i.  tliis 
linal  rule  is  not  without  complexitv, 
particularly  regarding  the  definition  of 
the  nninerator  of  tlu!  lO-percent  total 
compensation  test.  On  balance, 
however,  the  Ihinsm  believes  this 
approach  is  le.ss  comj)lex  than  the 
nnaame  t(!st.  and  the  burdens  for  both 
com|)liance  and  supta  vision  will  he 
rednccal  in  comparison  to  tin;  nivenne 
le.st. 

Finally,  the  Hunani  believes  that  the 
j)ot(aitial  for  circumvention  and 
manipulation  an;  le.ss  pronounced  than 
under  the  revenue  test.  The  revenue  test 
would  have  retpured  all  regulated 
ptasons  to  calculate  mortgage-ndated 
I'evenues  and  non-morfgage-relatiid 
revenues  .scjparately  to  dettainine  the 
ndative  contribution  of  the  two  to  the 
firm's  total  revianies.  Here,  however,  the 
Bureau  believes  that  most  creditors  and 
loan  originator  organizations  will  not 
choose  to  account  for  their  jirofits  across 
business  lines  and  instead  will  choo.se 
to  limit  the  iiayimait  of  non-deferriul 
profits-ha.sed  compensation  to  10 
piircenl  of  total  com|)(aisation.  For  the 
firms  that  choose  to  do  such 
disaggregattal  accounting,  comment 
3(»{d)(1)-3.v.F  clarifies  that  tluiy  are  to 
use  reasonable  accounting  jirinciples.  If. 
notwithstanding  the  commentary,  firms 
were  to  attempt  to  n.se  unniasonahle 
accounting  princi])le.s  or  mani|)ulate 
cor|)orate  strnctnres  to  circumvent  the 
rule,  the  Bureau  will  consider 
ajiprojiriate  action. 

In  this  final  rule,  the  Bureau  has  made 
other  changes  to  the  commentary  to 
§  l()20..3()(d)(l )  that  reflect  substantive 
or  technical  changes  from  language  that 
was  in  the  propo.sal.  The  Bureau  has 
made  .several  technical  changes  to 
comment  3()(d)(1)-l.ii.  For  example, 
where  ajiplicahle.  refenmce  to 
“transaction  terms”  in  this  comment 
(and  others)  has  been  rejilaced  with  "a 
term  of  a  transaction."  consistent  with 
the  snhstitution  of  this  term  throughout 
S  102(i.3()(d)(l )  and  its  commentary. 

In  addition  to  being  redesignated  as 
comment  3(i(d)(l  )-.3.  jiroposed  comment 
.3()(d)(l)-2.iii  has  been  revi.sed  in  .several 
resjiects  from  the  jiroposal.  Reference  to 
§  l()2(i..3()(d)(1  )(iv)  has  Ihumi  added  to  the 
commentary  to  ??  l()2(i.3()(d),  where 
applicable,  to  track  the  distinctions 
between  designatiul  ])lan  jirovisions  in 

l()2(>.3(>(d)(1  )(iii)  and  non-deferred 
|)rofits-l)ased  compensation  plans  in 
4?  1()2(».3()(d)(1  )(iv).  Moreover,  language 
has  been  added  clarifving  that  subject  to 
certain  re.strictions,  102(i.3()(d)(l  j(iii) 
and  (iv)  permits  the  payment  of  certain 


compensation  that  otherwi.se  would  he 
prohibited  by  l()2().3(i(d)(  1  )(i),  because 
it  is  directly  or  indirectly  ha.sed  on  the 
tm  ins  of  nmltiph!  transactions  of 
multiple  individual  loan  originators. 

The  cros.s-references  to  other  .sections 
and  commentary  clarifving  the  scojie  of 
4^  l()2().3()(d)  have  been  excluded  from 
the  comment,  hecau.se  this  clarification 
of  the  scope  of  ^  l()2().3()(d)  is  not 
necessary  in  light  of  other  changiis  to 
llu!  regulatory  text  of  §  1  ()2(i.3(i(d)  in  this 
final  rule.  Several  technical  changes 
were  made  as  well. 

In  this  final  rule.  pro])os(!d  comment 
3(i(d)(  1  )-2.iii.B  has  been  adoptcul  as 
comment  3()(d)(1  )-3.i.  This  comment 
clarifies  tlu;  meaning  of  defined  benefit 
and  defined  contribution  plans  as  such 
terms  are  used  in  §  l()2(i.3()(d)(l)(iii). 

The  Bureau  has  not  finalized  tin; 
portion  of  proposed  comment  3(j(d)(  i)- 
2.iii.C  that  would  have  clarified  that  if 
a  creditor  did  not  iiermit  its  individual 
loan  originator  (unployees  to  deviate 
from  the  cniditor's  pre-established  loan 
terms,  such  as  the  interest  rate  offered, 
then  the  creditor’s  |)ayment  of  a  bonus 
at  the  end  of  a  calendar  year  to  an 
individual  loan  originator  under  a 
])rofit-sharing  plan  would  not  he  related 
to  the  transaction  terms  of  multiple 
individual  loan  originators,  and  thus 
would  he  outside  the  scope  of  the 
prohibition  on  comiiensation  ha.sed  on 
terms  under  4?  1028., 3(j(d)(1  )(i).  Upon 
further  consideration  of  tlu;  issues 
addressed  in  this  pro])o.s(!d  comment, 
the  Bureau  heliiives  that  inclusion  ol  the 
comment  does  not  ajijiropriately  clarify 
the  nistrictions  under  §  l()2().3(i(d)(  l)(i) 
as  clarified  by  comment  3(i(d)(  1  )-1  .ii. 
The  existence  of  a  ])otential  ,steering  risk 
where  loan  originator  compensation  is 
ha.sed  on  the  terms  of  multiple 
transactions  of  multii)le  individual  loan 
originators  is  not  jiredicated  exclusively 
on  whether  an  individual  loan 
originator  has  the  ability  to  deviate  from 
pre-established  loan  terms.  This  is 
liecause  the  individual  loan  originator 
may  have  the  ability  to  steer  consumers 
to  different  loan  terms  at  the  ])re- 
ap])lication  stage,  when  the  ])resence  or 
ah.sence  of  a  loan  originator’s  ahilitv  to 
deviate  from  |)r(!-e.stablished  loan  terms 
would  not  yet  he  relevant  during  thesi; 
interactions.  For  iixample,  a  consumer 
might  contact  the  individual  loan 
originator  lor  a  ])reliminarv  price  (piote 
or,  if  the  process  is  further  along,  the 
consumer  and  individual  loan  originator 
might  meet  .so  that  the  individual  loan 
originator  can  begin  gathering  the  items 
neces.sary  to  constitute  a  loan 
aj)j)fication  under  RlvSFA  (which 
triggers  the  RE.SFA  good  faith  estimate 
and  TlkA  (larlv  di.sclosure 
recpiirements).  All  of  these  interactions 


would  take  place;  |)rior  to  the 
ap])lication  and  underwriting.  Y(;t. 
st(;(;ring  i)ol(;ntial  would  (;xist  to  the 
(;xtent  tlu;  individual  loan  originator 
might  have;  the;  eihilitv,  feir  exiimiile;,  tei 
sugge;.st  the;  e;e)n.sume;r  cemsiele;]'  eiiffe;re;nt 
le):m  i)re)elue;ts  ha.se;el  ein  the;  inelivielual 
leian  eirigimiteir's  kne)wle;elge;  anel 
e;x])e;rie;ne:e;  e)f  the;  miirke;t  eir  his  eir  her 
iintieiipatiem  eif  the;  unele;rwriting 
ele;e;isie)n  hase;el  em  the;  infeirniatiem 
ele;live;re;el  by  the;  e:e)nsume;r.  The;  Bure;cUi 
re;e:e)gnize;s  tluit  e:e;rtain  inelustrv 
e:omme;nte;rs  supj)e)rte;el  the;  ])rope)se;el 
e:e)nmu;nt.  Howe;ve;r.  the;  Bure;aii  l)e;lie;ve;s 
that  the;  e:e)mme;nt  exuilel  jieitentially  leael 
te)  e:e)nfusie)n  anel  misinterpri;tatie)n 
aheuit  the;  a))i)lie:ahility  eif  the;  unelerlving 
])re)hihition  em  exmipensatiem  hase;el  em 
transae:tiem  terms. 

The;  hist  .se;nte;ne:e;  eif  jireipeiseel 
exmiment  3B(el)(l )-2.iii.(]  (aelopte;el  as 
exmiment  .3(i(el)(l  )-.3.iii  in  the;  final  rule) 
alsei  has  heeai  reviseel  from  the;  ])re)])e).sal. 
The;  preipei.seel  exmmient  weuilel  have; 
pe;rmitte;el  a  leiiin  eiriginateir  eirganizatiem 
tei  ]);iv  cl  hemus  tei  or  e:emtribute;  tei  ii  nem- 
e|U€ilifie;el  ])re)fit-sharing  plan  eif  its  leian 
eiriginateir  e;m|ileive;e;.s  freim  all  its 
reiveauies  |ireiviele;el  theise;  reiveauieis  we;re; 
eleriveel  e;xe;lnsive;lv  freim  fe;e;s  ]iaiel  hv  ei 
e  re;eliteir  tei  the;  leian  eiriginatiem 
eirgcinizcitiem  feir  eiriginating  leiiins 
funeleiel  by  the;  e;re;eliteir.  The;  e;eimme;nt 
e;xiihiins  that  a  hemus  eir  e:emtrihutiem  in 
the;.se;  e;ire:umstane:e;s  wemlel  neit  he; 
elire;e:tlv  eir  inelire;e:tlv  haseiel  em  multiple; 
inelivielual  leiiin  eiriginateirs'  trans;ie:tiem 
te;rms  he;e;au.se  §  l()2(i.3(}(el)(  l)(i) 
preedueles  the;  eaeeliteir  freim  jiiiying  a 
leian  eiriginateir  eirganizatiem 
e:eimpe;nsation  !iase;el  on  the;  te;rms  eif  the; 
leians  it  is  purediasing.  The;  Bure;au  is 
fimilizing  this  portion  of  the;  e:omme;nt 
as  preipeise;el.  with  thre;e;  suh.stantive; 
e:hange;s.  P’irst,  the;  e:emimemt  now 
e:larifie;s  that  leian  eiriginateir 
eirganizatiems  ceiveaeel  by  the  ceimmemt 
are;  theisi;  wheise;  rt;ve;nue;s  are;  "freim 
transae:tiems  subje;e;t  tei  (5  l()2(i.3(i(el),”  tei 
eanphasize;  that  the;  re;ve;nue;s  at  issue;  are; 
thei.se;  ele;te;rmine;el  with  re;fe;reme;e;  tei 
transae:tiems  e:ove;re;el  by  this  final  rule;. 
Se;cemel,  the;  e;eimme;nt  e:larifie;s  that  sue:h 
re;ve;nue;s  must  he;  ‘‘e;xe:lusive;ly  ele;rive;el 
freim  trcmsiie:tiems  e:eive;re;el  by 
§  l()2(i.3(i(el)”  neit  that  suedi  re;vemue;s 
must  he;  “ele;rive;el  e;xe:lusive;ly  freim  fe;e;s 
paiel  by  e:re;eliteir.s  that  funel  its 
eiriginatieins."  This  e;hange;  re;fle;e;ts  that 
the;  e:eimjie;nsatiem  re;fe;re;ne:e;el  in  the; 
e:eimme;nt  nuiy  neit  ne;e:e;s.sarily  he;  e:alle;el 
!i  fe;i;  anel  may  e:eime;  freim  e:re;eliteirs  eir 
e;emsume;rs  eir  lieith.  Thirel,  the;  Bure;au 
has  aelele;el  seime;  iielelitiemal  language;  tei 
the;  jieirtiem  of  the;  e:eimmemt  edarifying 
that  if  a  leian  eiriginateir  eirganizatiem’s 
re;vemue;s  from  transaeitiems  subji;e;t  tei 
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^  l()2().3(j(d)  art;  exclusivcily  dcn  ived 
ii'oin  transactions  sul)j(!(:t  to  l()'2(i.3()(d) 
(\vh(!th(;r  paid  l)y  creditors,  consinn(!rs. 
or  l)oth).  and  that  loan  originator 
organization  ])ays  its  individual  loan 
originators  a  bonus  under  a  non- 
d(;ferred  prolits-based  coin  ])ensat  ion 
])lan,  the  honns  is  not  considered  to  he 
directly  or  indirectly  based  on  the  terms 
of  nndti|)le  transactions  of  multiple 
individual  loan  originators.  The  Bureau 
also  has  made  a  few  additional  technical 
changes  to  the  comment;  no  substantive 
change  is  intended. 

'I'liis  final  ride  does  not  include 
])roposed  comment  3(i(d)(  1  )-2.iii.D. 
which  clarified  that  under 
§  l()2(i.3()(d](l)(iii),  the  time  jieriod  for 
which  the  compensation  is  paid  is  the 
time  period  for  which  the  individual 
loan  originator’s  j)erformance  was 
evaluated  for  purpo.ses  of  the 
comiiensation  determination  (e.g.. 
calendar  year,  iiuarter,  month),  whether 
or  not  the  comjien.sation  is  actually  ])aid 
during  or  after  the  time  period.  This 
comment  clarified  the  measuring  period 
for  total  revenues  and  mortgage-related 
revenue  under  the  revenue  test.  Because 
the  revenue  test  is  not  being  finalized, 
this  comment  is  not  applicable.  The 
commentary  under  ^  l()2().3()(d)(l ) 
reflects  a  re-designation  of  comment 
subsection  references  as  a  consequence 
of  this  jiroposed  comment  not  being 
included  in  this  final  rule  (e.g.. 
pro])o.sed  comment  3(i(d)(l)-2.iii.F  has 
been  redesignated  as  comment  3(i(dKl)- 
3.iv). 

The  final  rule  has  made  only  a  few 
technical  changes  to  proposed  comment 
3()(d)(l)-2.iii.F.  which  has  been  ado])ted 
as  comment  38(d)(1  )-3.iv  in  the  final 
rule.  The  many  revisions  to  ])ro])osed 
comment  3(j(d)(l)-2.iii.G  (adopted  as 
comment  3(i(d)(l)-3.v]  are  discussed 
earlier  in  this  section-by-section 
analysis. 

3(i(d)(lKiv)(B)(2) 

Pro])o.sed  §  l()2(i.3(i(d)(l)(iii)(B)(2) 
would  have  permitted  a  jierson  to  pay, 
and  an  individual  loan  originator  to 
receive,  compen.sation  in  the  form  of  a 
bonus  or  other  payment  under  a  profit- 
sharing  ])lan  s])onsored  hv  the  jierson  or 
a  contribution  to  a  non-qualified  plan  if 
the  individual  is  a  loan  originator  (as 
defined  in  pro])o.sed  1  ()2(i.3()(a)(  1  )(i)) 
for  five  or  fewer  transactions  subject  to 

l()2().3(i(d)  during  the  12-month  period 
])receding  the  compensation  decision. 
This  conqiensation  would  have  been 
permitted  even  when  the  ])ayment  or 
contribution  relates  directly  or 
indirectly  to  the  terms  of  the 
transactions  subject  to  ^  l()2().3()(d)  of 
multiple  individual  loan  originators. 
Proposed  §  l()2(i.3(i(d)(l)(iii)(B)(2)  is 


sometinuis  hereinafter  referred  to  as  the 
“de  minimis  origination  excejition." 

't'he  Bureau  stated  in  the  |)roposal  that 
the  intent  of  projiosed 
4?  H)2(j.3()(d)(1  )(iii)(B)(2)  would  have 
been  to  exempt  individual  loan 
originators  wbo  engage  in  a  de  minimis 
number  of  transactions  subject  to 
§  l()2().3()(d)  from  the  restrictions  on 
payment  of  bonuses  and  making  of 
contributions  to  non-qualified  ])lans.  An 
individual  loan  originator  wbo  is  a  loan 
originator  for  five  or  fewer  transactions, 
the  Bureau  stated  in  the  pro|)osal.  is  not 
truly  active  as  a  loan  originator  and. 
thus,  is  insufficiently  incentivized  to 
steer  consumers  to  different  loan  terms. 

'I'he  de  minimis  origination  exception 
was  intended  to  cover,  in  jiarticnlar, 
branch  or  unit  managers  at  creditors  or 
loan  originator  organizations  who  act  as 
loan  originators  on  an  occasional,  one- 
off  basis  to,  for  examjile.  cover  for 
individual  loan  originators  who  are  out 
sick,  on  vacation,  or  need  assistance 
resolving  issues  on  loan  ap])lications. 
I'ixisting  comment  3()(a)— 4  clarifies  that 
the  term  “loan  originator”  as  used  in 
5^  1()2B.3()  does  not  include  managers, 
administrative  staff,  and  similar 
individuals  who  are  emploved  by  a 
creditor  or  loan  originator  but  do  not 
arrange,  negotiate,  or  otherwi.se  obtain 
an  extension  of  credit  for  a  consumer,  or 
whose  couqiensation  is  not  based  on 
whether  any  |)articnlar  loan  is 
originated.  In  the  propo.sal.  the  Bureau 
pro])osed  to  clarify  iu  comment  3(i(a)-4 
that  a  “])roducing  manager”  who  also 
arranges,  negotiates,  or  otherwise 
obtains  an  extension  of  consumer  credit 
for  another  jierson  is  a  loan  originator 
and  that  a  |)roducing  manager’s 
com])en.sation  thus  is  subject  to  the 
restrictions  of  ^  l()2().3(i.  'I’lie  jiroposed 
regulatory  text  and  commentary  to 
4?  l()2(i.3(i(d)(1)(iii)(B)(2)  did  not 
distinguish  among  managers  and 
individual  loan  originators  who  act  as 
originators  for  five  or  fewer  transactions 
in  a  given  12-month  jjeriod,  however. 

'I’he  Bureau  solicited  comment  on  the 
nnmher  of  individual  loan  originators 
who  will  be  affected  by  the  exception 
and  whether,  in  light  of  such  nnmher, 
the  de  minimis  test  is  necessary.  The 
Bureau  also  solicited  comment  on  the 
a])])ropriate  nnmher  of  originations  that 
should  constitute  the  de  minimis 
standard,  over  what  time  period  the 
tran.sactions  should  he  measured,  and 
whether  this  standard  should  he 
intertwined  with  the  ])olential  10- 
jiercent  total  compensation  te.st  on 
which  the  Bureau  is  soliciting  comment, 
discussed  in  the  section-by-section 
analysis  of  jiroposed 
§  102().30(d)(1)(iii)(B)(/).  'Fhe  Bureau, 
finally,  solicited  comment  on  whether 


the  12-month  jieriod  used  to  measure 
whether  the  individual  loan  originator 
has  a  de  minimis  nnmher  of  transactions 
should  end  on  the  date  on  which  the 
compensation  is  jiaid.  rather  than  the 
date  on  which  the  compensation 
decision  is  made. 

Pro])osed  comment  3(j(d)(l  )-2.iii.l  1 
also  would  have  provided  an  example  of 
the  de  minimis  origination  exception  as 
ap])lied  to  a  loan  originator  organization 
enqiloying  six  individual  loan 
originators.  Propo.sed  comment 
3(i(d)(1)-2.iii.l.l  and -2.iii.I.2  would 
have  illustrated  the  effect  of  j)roposed 
4^  1()2().3()(d)(1)(iii)(A)  and  (B)  on  a 
company  that  has  mortgage  and  credit 
card  busines.ses  and  harmonizes  through 
examples  the  concepts  discu.ssed  in 
other  ])roposed  comments  to 
4}1()2(i.3B(d)(1)(iii). 

Consumer  groups  generally  opjiosed 
jjermitting  creditors  and  loan  originator 
organizations  to  pay  ])rofit-sharing 
bonuses  and  make  contributions  to  non- 
(|ualified  plans  where  the  individual 
loan  originator  is  the  loan  originator  for 
a  de  minimis  number  of  transactions.  A 
coalition  of  consumer  groups  as.serted — 
consistent  with  their  comments  to  the 
(|nalified  ])lan  and  revenue  te.st  aspects 
of  the  ])ropo.sal — that  there  should  be  no 
exceptions  to  the  underlying  prohibition 
on  compensation  based  on  transaction 
terms  oilier  Iban  for  volume  of 
mortgages  originated.  'I’hese  groiqis 
exjiressed  concern  I  bat  the  propo.sal 
would  allow  an  individual  loan 
originator  to  he  com|)en.sated  based  on 
the  terms  of  its  transactions  so  long  as 
the  individual  loan  originator  is  the 
originator  for  five  or  fewer 
tran.sactions. '■*- 

Industry  commenters  generally  either 
did  not  object  to  the  proposed  de 
minimis  origination  excejition  or 
expressly  supported  the  excejition  if  the 
threshold  were  set  at  a  number  greater 
than  five.  A  national  trade  association 
representing  the  banking  indu.stry 
supported  establishing  a  de  minimis 
origination  exception  but  a.sked  that  the 
threshold  be  increa.sed  to  l.'i.  The 
association  reasoned  that  a  threshold  of 
five  would  not  have  been  high  enough 
to  cajiture  managers  in  community 
hanks  and  smaller  mortgage  conqianies 
across  jurisdictions  who  step  in  to  act  as 
loan  originators  on  an  ad  hoc  basis  to 
assist  individual  loan  originators  under 


"-.\s  clisi:iissi!(l  ImIow.  iiroijosoci 
I  (I2l>.;il>((l|(  I  )|iii)(.\)  |)roliil)its  iin  individiml  Icinn 
ori^iiiiitor  Irom  IxMiif;  conipiMi.siilnd  liiisiul  dirnclly  or 
indiroctiv  on  lln;  l(M'ins  ol  llio  individiiid  lonn 
originalor'.s  transnctioiis.  and  lids  |)roldl)ition 
a|)|)liiis  to  individual  loan  originators  wlio 
olhtu'wi.so  woidd  tall  nndor  tlio  do  ndniinis 
origination  (ixcojilion  in  |)ro|)os(!<l 
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tluiir  employ.  In  most  instances,  the 
association  slated,  lhe.se  so  called  "non- 
produc;ing  managers"  wonld  not  recinve 
transaction-specific  compensation,  vet 
under  the  proj)osal  their  parlici])ation  in 
a  lew  transactions  wonld  have 
|)olentially  di.scpialified  them  from 
inccMitive  compensation  programs  in 
which  other  manag(!rs  could  participate, 
'fhe  as.sociation  staled  that  should  the 
Hunian  de(!m  l.'j  as  too  high  of  a 
thr(^shold.  it  could  adoj)!  l.'i  as  the 
threshold  applicable  to  managers  and 
administrative  staff  only.  A  hank  and  a 
credit  union  commenter  urged  the 
Bureau  to  incnuise  the  threshold  to  25 
for  similar  reasons  (/.e..  to  allow 
managers  who  occasionally  originate 
loans  more  flexibility  to  ])articipat(!  in 
honns  programs). 

A  few  industry  commenters  criticized 
the  de  minimis  origination  exception. 
One  national  tratle  as.sociation  stated 
that  the  exception  would  he  of  only 
limited  u.sc*  and  benefit,  e.g.,  for  branch 
managers  who  assist  with  originations 
in  very  rare  circumstances.  A  trade 
association  represimting  community 
mortgag(!  lenders  commented  that  tin;  de 
minimis  exception,  in  conjunction  with 
the  revimue  test,  would  have  dis])arate 
impacts  on  small  mortgage  lenders  that 
do  not  have  alternate  revenue  sources. 

A  compensation  t:onsnlting  firm  stated 
that,  similar  to  its  comment  on  the 
nnenne  test,  any  bright  lim;  threshold 
will  result  in  imupiitahle  tnjatment.''' * 

As  discn.ssc'd  pnu'iously  with  res|)ect 
to  comments  received  on  the  nn’enne 
te.st.  an  organization  writing  on  behalf  of 
State  hank  supervisors  statcul  that  the 
Bureau’s  proposed  regulatory  changes 
regarding  profit-.sharing  bonuses  and 
contributions  to  non-(iualified  j)lans 
were  largelv  approj)riate.  hut  the 
organization  noted  that  enforcing 
standards  based  on  thresholds  for 
origination  can  he;  ]jrol)lematic  because 
the  nnmher  of  transactions  originated 
may  have  differing  degrees  of 
significance  in  different  scenarios.  'Fhe 
organization  sjiecifically  noted  the  de 
minimis  origination  exception  as  an 
example  of  a  potentially  problematic 
threshold.  'Fhe  organization  encouraged 
the  Bureau  either  to  justify  the  threshold 
levels  through  studv  or  adopt  a  more 
flexible  approach  that  can  he  tailored  to 
various  situations  ajuiropriatelv. 

'Fhe  Bureau  is  finalizing 
S  102(i.3(i(d)(l )(iii)(B)(2)  as  projiosed 
with  four  changes.  First,  the  Bureau  has 
redesignated  propo.sed 
i?l()2().3()(d)(l)(iii)(B)(2)  as 

" ‘Till!  (;()inin(!nl(!i'  |)iisiti!ti  iin  nxiinipli!  ol  :i 
iii'iincli  niiiii<i”(!r  wlui  ori^iiiiilos  tivi!  Itiiins  with  .in 
iig”n!<^<it(!  principal  ainiinnt  ol  $2  million  and 
anolhor  lirancli  inana^or  wlio  oriainatos  six  loans 
with  a^niaalc  principal  amount  ol  .SI  million. 


1t)2l).3(i(d)(l  )(iv)(B)(2)  in  the  final  rule. 
I’liis  change  was  made  to  distinguish 
the  regulatory  text  addressing  non- 
deferred  |)rofit,s-ha.sed  compensation 
])lans  from  the  regulatorv  text 
addressing  designated  plans. 

.Second.  1  ()2(i.3()(d)(  1  )(iv)(B)(2)  now 
reads  "a"  loan  originator  rather  than 
“the”  loan  originator,  as  jiroposed.  Fins 
change  was  made  to  emphasize  that  a 
tran.saction  may  have  more  than  one 
loan  originator  under  the  definition  of 
loan  originator  in  1()2(i.3(i(a)(l)(i). 

'Flunk  S  in2(i.3(i(d)(1)(iii)(B)(2) 
clarifies  that  the  “transactions”  subject 
to  the  minimis  threshold  are  those 
tran.sactions  that  are  consummated. 
Where  the  term  is  used  in  ^  1028.38  anil 
a.ssociated  commentary,  "transaction  ”  is 
deemed  to  he  a  consummated 
tran.saction:  this  clarification  merely 
makes  the  ])oint  expre.ssly  clear  for 
purposes  of  the  de  minimis  origination 
exception,  wheri;  thi;  counting  of 
transactions  is  critical  toward 
e.stahlishing  the  application  of  the 
exce])tion  to  a  particular  individual  loan 
originator. 

Fourth,  the  Bureau  has  increased  the 
de  minimis  origination  excejition 
threshold  nnmher  from  five  to  ten 
transactions  in  a  12-month  piniod.  Fhe 
Bureau  is  ])(!rsuaded  by  feedback  from 
several  industry  commimters  that  the 
pro])o.sed  threshold  numher  offivi; 
would  likely  have  been  too  low  to 
|)rovide  reliid  for  managers  who 
occasionally  act  as  loan  originators  in 
order,  for  exam])le,  to  fill  in  for 
individual  loan  originators  who  are  sick 
or  on  vacation.'  'Fhe  higher  threshold 
will  allow  additional  managers  (or  other 
individuals  working  for  the  criulitor  or 
loan  originator  organization)  who  act  as 
loan  originators  only  on  an  occasional, 
one-off  basis  to  he  eligible  for  non- 
deferred  jirofit.s-ha.sed  compensation 
plans  that  are  not  limited  hv  the 
restrictions  in  §  l()28.38(d)(l)(iv). 
Without  a  de  minimis  exce]jtion,  for 
example,  a  manager  or  other  individual 
who  is  a  loan  originator  for  a  very  small 
numher  of  transactions  per  year  may, 
de])ending  on  the  apiilication  of  the 

.Soini!  (:(imuu!iili!rs  niliirruii  lo  tliii  iiiiliviilii.ils 
that  till!  ill!  iiiiiiiniis  iiri^iiialiiiii  uxuupliiiii  is 
iiiti!li(li!il  in  paii  In  i:ovi!r  as  "niiii-pi'iiilui:ili^ 
uiaiia<>i!rs."  In  this  tinal  ruli!.  niininicnt  :tli(a)-4  has 
hi!i!n  ri!visi!il  lo  clarilv  that  a  loan  originator 
ini:hiili!s  a  niana};i!r  who  takos  an  applioation. 
ollors.  arianf>i!s.  assists  a  i:oiisnnii!r  with  olilainiii” 
or  applying  lo  ohiain.  no^oliali!.  or  oliiorwisi!  ohiain 
or  niaki!  a  parlionlar  oxtonsion  ot  oroilit  lor  anolhi!r 
porsoii.  it  till!  iiorson  roooivos  oi  oxpools  lo  roooivi! 
coniponsalion  lor  llioso  aotivilios.  Tho  i:oninii!nl 
lnrthi!r  olarilios  that  an  iniliviilnal  who  piM  loriiis 
any  ol  lliosi!  aotivilios  in  llio  orilinan  oonrso  ol 
i!inploynii!nl  is  ilooiiioil  lo  ho  ooinpoiisaliul  lorlhoso 
aotivilios.  Thoroloro.  tho  ilo  niininiis  oxooplion  is 
inlonilotl  lo  oovor  proilnoiii”  niana^ors  as  tho  lorni 
is  nsoil  ill  ooniniont  :il)(a)-l  .4.v. 


restrictions  on  non-deferred  jirofits- 
hased  com])en.sation  under 
4;  l()2(i.38(d)(l)(iv),  he  ineligible  to 
particii)ate  in  a  company-wide  bonus 
pool  or  other  bonus  pool  that  is 
determined  in  ])art  with  reference  to 
mortgage-related  jnofits.  'Fhe  Bureau 
hiilieves  this  exce])tion  is  appropriate 
because  the  risk  that  the  manager  or 
other  individual  will  steer  consumers  to 
particular  tran.saction  terms  is  more 
attenuated  than  for  individuals  working 
for  the  creditor  or  loan  originator 
organization  whose  loan  origination 
activities  constitute  a  primary  or  even 
.secondary  (as  ojijiosed  to  occasional) 
portion  of  their  job  responsibilities.  'Fhe 
steering  risk  is  also  more  attenuated, 
because  managers  or  other  individuals 
who  act  as  loan  originators  for  a  .small 
numher  of  clo.sed  transactions  per  year 
are  less  likely  to  he  able  to  significantly 
influence  the  amount  of  funds  available 
from  which  to  pay  these  individuals 
bonuses  or  other  com])en.sation  under 
non-deferred  profits-hased 
compensation  plans. 

In  the  pro])o.sal.  the  Bureau  solicited 
comment  on  the  appro])riate  threshold 
numher  for  the  de  minimis  origination 
exception.  'Fhe  Bnreau  received  no 
(luantitative  data  on  the  nnmher  of 
originations  tyjiically  engaged  in  by 
managers,  however,  and  little  to  no 
anecdotal  data  generally.  'Fhe 
commenters  who  reipiested  l.'i  and  25  as 
the  threshold  amount  did  not  provide 
data  on  whv  that  numher  was 
appropriate. 

'Fhe  Bureau  has  chosen  ten  as  the 
threshold  amount,  rather  than  1.1  or  2.1 
as  suggested  by  some  commenters, 
hecau.se  the  Bureau  believes  those 
numbers  stray  too  far  from  a  threshold 
that  suggests  only  occasional  loan 
originator  activity  (which,  in  turn, 
suggests  insufficient  incentive  to  steer 
consumers  to  different  loan  terms).  'Fhe 
Bureau  .stated  in  the  pro])o.sal  that  an 
individual  engaged  in  five  or  fewer 
tran.sactions  per  calendar  year  is  not 
truly  active  as  an  individual  loan 
originator,  citing  by  analogv  the  'FIFA 
provision  im])lemented  in 
§  l()28.2(a)(l  7)(v)  providing  that  a 
])erson  does  not  "regularly  extend 
credit”  unle.ss,  for  tran.sactions  there  are 
fi\’e  such  tran.sactions  in  a  calendar  year 
with  respect  to  consumer  credit 
transactions  secured  by  a  dwelling.  'Fhe 
Bureau  continues  to  believe  that  the 
'FIFA  ])rovi.sion  is  a  useful  analogue  to 
determining  when  an  individual  loan 
originator  would  be  active  and  thus 
sufficiently  incentivized  to  steer 
consumers  to  different  loan  terms,  but 
the  analogue  is  not  determinative,  and 
the  Bureau  is  sensitive  to  the  industry 
comments  regarding  the  capture  of 
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managers  under  the  exc:e])tion.  In  light 
oi  these  countervailing  considerations, 
tlu!  Hureau  is  raising  the  threshold  to 
ten. 

'I’h(!  Ihinnin  is  not  aware;  e)f  available 
data  or  estimates  oi  the;  ty])ical  ninnher 
oi  Originations  by  producing  managers. 
The  Bureau  is  similarly  not  aware  oi 
available  data  or  eslimat(;s  ol  the 
distribution  oi  Origination  activity  hv 
originators  ol  (liHer(;nt  asset  size  classes. 
In  aggregate,  however,  loan  originators 
at  dei)ositorv  institutions  are  estimated 
to  originate  43  loans  ])(;r  vear. As 
such,  the  Bureau  heliev(;s  that  an 
origination  threshold  ol  10  would  not 
capture  a  typical  individual  loan 
originator  who  acts  as  loan  originator  in 
a  regular  or  semi-regular  capacity  for  a 
typical  institution  of  any  asset  class.  In 
light  of  the  limited  data,  however,  the 
Bureau  does  not  believe  these  data 
])rovide  sufficient  evidence  to  justify 
raising  the  threshold  ninuher  to  higher 
than  ten. 

The  Bureau  acknowledges  that 
increasing  tin;  threshold  ninuher  from 
five  to  ten  may  exenpit  from  the 
ri;.striction.s  on  uon-deferred  jirofits- 
liased  comjieusation  under 

l()2(j.3(i(d)(l](iv)  individual  loan 
originators  who  act  as  loan  originators 
in  a  relatively  small  uumher  of 
transactions  hut  do  so  in  a  regular 
capacity.  The  Bureau  believes  that  the 
steering  incentives  for  such  individuals 
would  he  minimal  hei;ause  their 
origination  activity  is  low,  regardless  of 
the  fact  that  loan  origination  is  a  regular 
or  semi-regular  jiart  of  their  job 
description,  and  they  thus  will  not 
substantially  increa.se  the  availability  of 
mortgage-related  ju  ofits  or  expect  to 
gain  much  com])ensation  from  these 
profits.  Moreover,  ba.sed  on  the  data 
noted  above,  the  Bureau  does  not 
believe  that  increasing  the  threshold 
number  from  five  to  ten  would  cajiture 
more  than  a  marginal  amount  of  these 
tyjies  of  additional  individual  loan 
originators. 

The  Bureau  has  also  made  some 
technical  changes  to  the  provision.  In 

l()2(i.3(i(d)(  l)(iv)(B)(2),  the  words 
“payment  or  coutribution"  have  been 


"■’Itasod  on  (lata  Irom  lINtU.A  and  Calt  Ktjpoi  l 
data,  tti(!  linriNin  osliinatos  dial  itiiMC!  won; 
a|)|)roxiniat(;lv  .a.li  million  (:los(;d-i;nd  inort^a^(; 
orioinalions  Iw  d(;|)osilor\'  inslitniions  in  201 1.  Data 
from  tin:  |{|,.S  indicate  that  tlioro  worn  i:i2.400  loan 
(dficors  at  dopositorv  institutions  in  201 1.  'I’luis. 
those  estimates  impiv  an  ajigre^ate  ratio  of  roughly 
42  originations  |)er  loan  originator.  Ilnrean 
estimates  using  otlier  methodologies  yield  similar 
r(;snlts.  'I'he  Ilnrean  also  notes  that  loan  originators 
at  tile  tlireshold  of  10  loans,  would  earn  roughly 
,S  tO.OOO  ))er  year  assuming  compensation  of  one 
IJoint  per  loan  and  an  ayerage  loan  size  of  .SltlO.OOO 
(a|)pro.\imately  the  ayerage  loan  amount  of  home- 
secured  mortgages  reported  in  the  2011  11MI).\ 
data). 


ri;])lac(;d  with  “coiupnusation”  to  roflect 
ii  chcingo  in  torniinology  in  .m  oarlior 
portion  of  tlu;  r(;giilatory  provision.  Tlu; 
phrase  “com])(;nsation  decision”  has 
been  re])l:iced  with  “coni|)en.sation 
det(;rniination”  to  hi;  consistent  with  the 
wording  of  ^  1 02(i.3()(d)(  1  )(iv)(B)(  /)  and 
conimentary  n;giirding  the  time  |)eriod 
for  which  com])en.s;itioti  is 
“det(;rmitu;d.’’  In  the  final  rule, 
conunent  3(j(d)(l )-2.iii.H  has  been 
r(;designat(;d  as  conuiu;nt  3(i(d)(1  )-3.vi 
and  hits  been  r(;vi.sed  to  reflect  the 
Biiretm’s  decision  to  rai.se  the  de 
minimis  origination  excejition  threshold 
ntmiher  from  five  to  ten.  including  the 
examples  illustrating  where  certain 
individual  loan  originators  would  fall 
above  or  below  the  threshold,  'flu; 
exaiujiles  presented  in  the  comment 
also  have;  l)e(;n  revised  to  reflect  that  one 
of  the  individual  loan  originators  is  a 
manager,  to  illustrate  that  mauagers  will 
he  i:over(;d  by  l()2(i.3(i(d)(  1  )(iv)(B)(2) 
dejiending  on  tlu;  circuiu.stances. 

In  this  final  ruli;,  proposed  conunent 
3()(d)(  1  )-2.iii.l  has  been  deleted  hecau.se 
it  is  diijilicative  with  other  comments 
providing  illustrative  examples  of  the 
jirovisions  of  §  1  ()2().3()(d)(  1  )(iii)  and 
(iv). 

3(>{d)(2)  Baynuaits  by  Persons  Other 
riian  tlu;  Oonsmiu;r 

3(i(d)(2)(i)  Dual  Oom])en.sation 
Background 

Fxisting  §  l()2().3()(d)(2)  r(;stricts  loan 
originators  from  receiving  compen.sation 
in  connection  with  a  tran.sactioii  from 
both  the  consumer  and  otlu;r  persons. 

As  discu.ssed  in  more  detail  below, 
section  1403  of  the  Dodd-Frauk  Act 
ameuded  TILA  to  codifv  the  same  basic 
prohibition  against  dual  compeusation, 
though  it  akso  imjiosed  additional 
recpiireiuents  related  to  consumers’ 
payment  of  ipifrout  ])oints  and  fees  that 
could  significantly  change  the  rule's 
scope  and  imjiact. 

Spi;cifically,  §  1020.3(i(d)(2)  currently 
provides  that,  if  any  loan  originator 
receives  com|)ensation  directly  from  a 
consmuer  in  a  consmuer  credit 
transaction  secured  by  a  dwelling:  (1) 

No  loan  originator  may  rec(;ive 
compen.sation  from  another  ])er.son  in 
connection  with  the  transaction;  and  (2) 
no  jierson  who  knows  or  has  reason  to 
know  of  the  consnnu;r-])aid 
compen.sation  to  the  loan  originator 
(other  than  the  consunu;r)  may  ])ay  any 
compen.sation  to  a  loan  originator  in 
conn(;ction  with  the  transaction.  When 
tlu;  Dodd-Frank  Act  w'as  enacted,  this 
provision  had  b(;(;n  projiosed  but  not 
finalized;  the  Board  siih.seipiently 
adopted  ^  l()2(i.3()(d)(2)  in  its  2010  Loan 


(Iriginator  Final  Rule,  which  is 
discussed  in  more  detail  in  part  I. 

Conuuent  3(j(d)(2)-l  currently 
clarifies  that  the  re.strictions  im})osed 
under  §  102(j.3()(d)(2)  relate  only  to 
paynu;nts.  such  as  conuui.ssions.  that  are 
specific  to  and  ])aid  .solely  in  connection 
with  the  transaction  in  which  the 
consmiu;r  has  paid  comjiensation 
directly  to  a  loan  originator.  Thus,  the 
lihra.se  “in  connection  with  the 
transaction"  as  n.sed  in  102().3()(d)(2) 
does  not  r(;fer  to  salaries,  hourly  wages, 
or  other  forms  of  comjiensation  that  are 
not  tied  to  a  sjiecific  tran.sactiou. 

Thus,  iiiider  exi.sting  l()2(i.3()(d)(2).  a 
loan  originator  that  receives 
com|)ensation  directly  from  tlu; 
consumer  may  not  receive 
coiujiensation  in  connection  with  the 
transaction  (e.g..  a  commission]  from 
any  other  jierson  (e.g.,  a  creditor).  In 
addition,  if  any  loan  originator  is  jiaid 
comjiensation  directly  by  the  consumer 
in  a  transaction,  no  other  loan  originator 
may  receive  comjiensation  in 
connection  with  the  transaction  from  a 
jierson  other  than  the  consumer. 
Moreover,  if  any  loan  originator  receives 
comjiensation  directly  from  a  consumer, 
no  jier.son  who  knows  or  has  reason  to 
know  of  the  consumer-jiaid 
comjiensation  to  the  loan  originator 
(other  than  the  consmuer)  iiiav  jiav  anv 
comjiensation  to  a  loan  originator  in 
connection  with  the  transaction.  For 
examjile.  a.ssunu;  that  a  loan  originator 
that  is  not  a  natural  jierson  [i.a..  a  loan 
originator  organization)  receives 
comjiensation  directly  from  the 
consumer  in  a  mortgage  tran.sactiou 
subject  to  exi.sting  §  l()2(i.3(i(d)(2).  The 
loan  originator  organization  may  not 
receive  comjiensation  in  connection 
with  that  jnirticular  transaction  (e.g..  a 
commission)  from  a  jierson  other  than 
the  consmuer  (e.g.,  the  creditor).  In 
addition,  because  the  loan  originator 
organization  is  a  jierson  other  than  the 
consumer,  the  loan  originator 
organization  may  not  jiay  individual 
loan  originators  any  comjien.sation  in 
connection  with  that  jiarticular 
transaction,  such  as  a  tran.sactiou- 
sjiecific  commission,  (km.seijiiently, 
under  exi.sting  rules,  in  the  examjile 
above,  the  loan  originator  organization 
niii.st  jiay  individual  loan  originators 
only  in  the  form  of  a  salary  or  an  hourly 
wage  or  other  comjiensation  that  is  not 
tied  to  the  jiarticular  transaction.  As  a 
result  of  the  2010  Loan  Originator  Final 
Rule,  loan  originator  organizations  have 
exjiressed  concern  that  currently  it  is 
difficult  to  .structure  transactions  where 
consumers  jiay  loan  originator 
organizations  comjiensation  directly, 
because  it  is  not  economically  feasible 
for  the  organizations  to  jiay  their 
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individual  loan  originators  ])iirely  a 
salary  c)r  hourly  wage,  instead  oi  a 
commission  that  is  tied  to  the  jjarticular 
transaction  either  alone  or  in 
combination  with  a  base  salary. 

'riu!  Dodd-Frank  Act 

.Section  1403  oi  the  Dodd-Frank  Act 
added  TIl.A  .sciction  120n(c)  which 
states  that,  for  any  mortgage  loan,  a 
mortgage  originator  generally  may  not 
receive  from  anv  |)erson  other  than  the 
consiuiKir  any  origination  fee  or  charge 
excej)t  bona  fide  third-party  charges  not 
retained  by  the  creditor,  mortgage 
originator,  or  an  affiliate  of  either.  TILA 
section  120n(c)(2)(A);  12  U.S.C. 
l()30h(c)(2)(A).  Likewi.se,  no  person, 
other  than  the  consumer,  who  knows  or 
has  reason  to  know  that  a  consumer  has 
directly  compensated  or  will  directly 
comj)ensate  a  mortgage  originator,  may 
pay  a  mortgage  originator  any 
origination  fee  or  charge  except  bona 
fide  third-party  charges  as  de.scrihed 
above.  Notwithstanding  this  general 
prohibition  on  j)ayments  of  anv 
origination  fee  or  charge  to  a  mortgage 
originator  by  a  person  other  than  the 
consumer,  however.  TILA  section 
12t)H(c)(2)(H)  provides  that  a  mortgage 
originator  mav  niceive  from  a  person 
other  than  the  consumer  an  origination 
fee  or  charge,  and  a  person  oth(!r  than 
the  consiiuKir  mav  jjav  a  mortgage 
originator  an  origination  fee  or  charge, 
if;  (1)  “The  mortgage  originator  does  not 
receive  any  compensation  directly  from 
the  consumer:"  and  (2)  “the  consumer 
does  not  make  an  upfront  ])ayment  of 
discount  points,  origination  points,  or 
fees,  however  (hmominated  (otlun'  than 
bona  fide  third-])arty  charges  not 
retained  by  the  mortgage  originator, 
creditor,  or  an  affiliate  of  the  creditor  or 
originator)."  TILA  section  12t)B{c)(2)(B) 
akso  j)rovide.s  the  Bureau  authority  to 
waive  or  create  exemptions  from  this 
j)rohibition  on  consumers  ])aying 
upfront  discount  points,  origination 
|)oint.s.  or  origination  fees  where  it 
determines  that  doing  so  is  in  the 
interest  of  consumers  and  in  the  public 
interest. 

The  Bureau’s  Fn)posal 

.Slitting  aside  the  ban  on  payment  of 
certain  j)oints  and  fees  as  explained  in 
more  detail  hiilow.  the  Bureau  inter])ret.s 
the  general  restrictions  on  dual 
comj)en.sation  set  forth  in  TILA  .section 
12‘)B(c)(2)  to  he  consistent  with  the 
re.strictions  on  dual  compensation  .set 
forth  in  exi.sting  S  l()2(i.3()(d)(2)  despite 
the  fact  that  the  statute  is  structured 
differently  and  u.siis  different 
terminologv  than  existing 
§  102(i.3ti(d)(2). 


Noniithele.ss,  the  Buriiau  pro|)o.sed 
several  changes  to  exi.sting 
S  l()2(i.3()(d)(2)  (rtidesignated  as 
S  l()2().3lHd)(2)(i))  to  provide  additional 
clarity  and  flexibility  to  loan  originators, 
lu)!'  example.  1()2().3(i(d)(2)  currently 
l)rohil)itsa  loan  originator  organization 
that  receives  comj)en.sation  directly 
from  a  consumer  in  connection  with  a 
tran.saction  from  paving  compensation 
in  connection  with  that  tran.saction  to 
individual  loan  originators  (such  as  its 
employee  loan  officers),  although  the 
organization  could  pay  compensation 
that  is  not  tied  to  the  transaction  (such 
as  salary  or  hourly  wages)  to  individual 
loan  originators.  As  explained  in  more 
detail  below,  the  Bureau  pro])o.sed  to 
revi.se  ^  l()2(i.3(i(d)(2)  (redesignated  as 
l()2(i.3(i(d)(2)(i))  to  iJi  ovide  that,  if  a 
loan  originator  organization  receives 
compensation  directly  from  a  consumer 
in  connection  with  a  tran.sat:tion,  the 
loan  originator  organization  may  pay 
compensation  in  connection  with  the 
tran.saction  to  individual  loan 
originators  and  the  individual  loan 
originators  may  receiv(^  compen.sation 
from  the  loan  originator  organization. 

As  ex])lained  in  more  detail  below,  the 
Bureau  helievcul  that  allowing  loan 
originator  organizations  to  pay 
compensation  in  connection  with  a 
tran.saction  to  individual  loan 
originators,  even  if  the  loan  originator 
organization  has  rijceived  compen.sation 
directly  from  the  consumer  in  that 
tran.saction.  is  consistent  with  the 
statutory  jnirpose  of  ensuring  that  a  loan 
originator  organization  is  not 
compen.sated  by  both  the  consumer  and 
the  creditor  for  the  same  transaction. 

As  discussiid  in  more  detail  below, 
the  Bureau  also  explained  in  the 
pro])osal  that  it  believes  the  original 
purpo.se  of  the  restriction  in  exi.sting 

102(i.3()(d)(2)  that  ])revents  loan 
originator  organizations  from  ])aving 
compen.sation  in  connection  with  a 
transaction  to  individual  loan 
originators  if  the  loan  originator 
organization  has  received  com])en.sation 
directly  from  the  i;onsumer  in  that 
transaction  is  addres.sed  s(!parately  hv 
other  njvisions  pursuant  to  the  Dodd- 
Frank  Act.  Under  existing 
§  l()2(i.3(j(d)(l)(iii),  compensation  paid 
directly  by  a  consumer  to  a  loan 
originator  effectively  is  free  to  he  ha.sed 
on  transaction  terms  or  conditions. 
Con.secpiently.  individual  loan 
originators  could  hav(!  incentives  to 
steer  a  consumer  into  a  transaction 
when;  the  consumer  compensates  the 
loan  originator  organization  directly, 
resulting  in  greater  compensation  to  the 
loan  originator  organization  than  it 
likely  would  receive  if  compen.sated  bv 


the  creditor  sul)jet:t  to  the  restrictions  c)f 
§  l()2().3()(d)(l).  The  Dodd-1’’ rank  Act, 
however,  amended  TILA  to  j)rohil)it 
i:om])ensation  based  on  loan  terms  even 
when  a  consumer  is  paying 
comj)ensation  directly  to  a  mortgage 
originator.  Thus,  under  the  statute  and 
the  final  rule,  if  an  individual  loan 
originator  receives  compen.sation  in 
connection  with  the  transaction  from 
the  loan  originator  t)rganization  (where 
the  loan  originator  organization  receives 
compensation  directly  from  the 
consumer),  the  amount  of  the 
compen.sation  paid  by  the  consumer  to 
the  loan  originator  organizatic)n.  and  the 
amount  of  the  compensation  paid  by  the 
loan  originator  organization  to  the 
individual  loan  originator,  may  not  be 
based  on  transaction  ttums. 

In  addition,  the  Bureau  explained  that 
it  believed  relaxing  the  rule  might  make 
more  loan  originator  organizations 
willing  to  structure  transactions  where 
consumers  pay  loan  originator 
compensation  directly.  The  Bunxiu 
believed  that  this  ixisult  may  eidiance 
the  interests  of  consumers  and  the 
public  by  giving  consumers  greater 
Ilexihility  in  structuring  the  pavment  of 
loan  originator  compen.sation. 

'I’he  Final  Rule 

As  discaissed  in  nK)re  detail  l)eh)w, 
the  final  rule  ado))t.s  tlu;  Bureau’s 
pro])o.sal.s  relating  to  dual  com])(!n.sation 
with  soim;  revisions. 

(jOin})(uis(ition  in  connection  with  the 
transaction.  Under  c!xi.sting 
S  l()2(i.3(i(d)(2).  if  any  loan  originator 
receives  comjjensation  directly  from  a 
consumer  in  a  transaction,  no  ])er.son 
other  than  the  consumer  mav  provide 
any  compensation  to  a  loan  originator, 
dinjctly  or  indirectly,  in  connection 
with  that  ])articular  credit  tran.saction. 
The  Bureau  believes  that  additional 
clarification  may  he  needed  about  the 
term  “in  connection  with’’  for  ])ur])o,se.s 
of  §  l()2(i.3(i(d)(2)  (redesignated  as 
I?  l()2(i.3()(d)(2)(i)).  Accordingly,  the 
final  rule  revi.ses  comment  3()(d)(2)-l 
(redesignated  as  comment  3(i(d)(2)(i)-l ) 
to  clarify  that,  for  ])urpo,ses  of 
<5 1()2(i.3()(d)(2)(i),  com])en.sation  is 
considered  “in  connection  with"  a 
particular  tran.saction,  regardless  of 
whether  this  com])(!nsation  is  paid 
l)(!fore,  at,  or  after  consummation.  The 
Buixnui  believes  that  limiting  the  term 
“in  connection  with”  a  j)articular 
transaction  for  ])ur])o.ses  of 
S  l()2(i.3(i(d)(2)  to  compensation  that  is 
paid  at  or  Ixifore  consummation  could 
allow  creditors  to  evade  the  restriction 
in  §  l()28.3(i(d)(2)  by  simply  ])aying  the 
compen.sation  after  consummation,  to 
the  detriment  of  consumers. 
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I’lu!  Bureau  also  believes  that 
additional  clarification  is  needed  on 
whether  the  prohihition  on  dual 
compensation  in  §  1  ()2(j.3{)(d)(2) 
(nulesignated  as  l()2().3()(d)(2)(i)) 
restricts  a  creditor  from  providing  any 
funds  for  the  henefit  of  the  consumer  in 
a  transaction,  if  the  loan  originator 
receives  c;omi)ensation  dinully  from  a 
consimu!)' in  conmiction  with  that 
transaction.  'I’he  final  rul{!  amends 
comment  3()(d)(2)-l  (redesignated  as 
comment  3(i(d)(2)(i)-l )  to  jjrovide  that 
in  a  transaction  where  a  loan  originator 
receives  comjien.sation  directly  from  a 
consumer,  a  creditor  .still  mav  j)rovide 
funds  for  the  benefit  of  the  consumer  in 
that  transact ic)n,  provided  such  funds 
are  a])])lied  solely  toward  costs  of  the 
transaction  other  than  loan  originator 
compensation.  See  the  sec;tion-l)y- 
.section  analysis  of  §  l()2().3(i(a)(3)  for  a 
discussion  of  the  definition  of 
“comj)ensation.” 

(hmponsdtion  wcdivdd  dirdcilv  from 
tho  consunifii'.  As  di.scussed  above, 
under  existing  §  l()2B.3(j(d)(2),  a  loan 
originator  that  receives  com))en.sation 
directly  from  the  consumer  may  not 
receive  com])ensation  in  connection 
with  the  transaction  (e.g.,  a  commission] 
from  any  other  person  (e.g..  a  creditor). 

In  addition,  if  a;?\"loan  originator  is 
paid  compensation  directly  by  the 
consumer  in  a  transaction,  no  oihar  loan 
originator  (such  as  an  emj)lovee  of  a 
loan  originator  organization)  may 
receive  comjjensation  in  con  miction 
with  the  transaction  from  another 
piirson.  Moreover,  if  any  loan  originator 
receiv(i.s  compensation  directly  from  a 
cxmsumer,  no  person  who  knows  or  has 
rea.son  to  know  of  the  consumer-paid 
compensation  to  the  loan  originator 
(other  than  the  consumer)  may  pay  anv 
comjKiiisation  to  a  loan  originator, 
directly  or  indirectly,  in  connection 
with  the  transaction.  Existing  comment 
3B(d)(l)-7  interprets  when  payments  to 
a  loan  originator  an;  considen;d 
compensation  received  directly  from  the 
consumer.  As  discussed  in  more  detail 
in  the  .section-hv-section  analysis  of 
^  l()2l).3B(d)(l)(iii),  consistent  with 
TIEA  section  12nB(c)(l).  the  Bureau 
propo.sed  to  remove  existing 
§  1()2B.3(i(d)(l)(iii),  which  allowed  a 
loan  originator  to  receive  com])(;n.sation 
based  on  any  of  the  terms  or  conditions 
of  a  tran.saction,  if  tin;  loan  originator 
received  compensation  directly  from  the 
consumer  in  connection  with  the 
transaction  and  no  other  person 
provides  comjjensation  to  a  loan 
originator  in  connec;tion  with  that 
transaction.  'I'he  Bureau  also  pro])osed 
to  remove  the  first  s(;ntence  of  existing 
comment  3()(d)(l)-7,  which  stated  that 


the  prohihition  in  §  l()2().3()(d)(l)(i)  that 
restricts  a  loan  originator  from  receiving 
compen.sation  based  on  tin;  terms  or 
conditions  of  a  transaction  does  not 
a|)])ly  to  transactions  in  which  anv  loan 
originator  receiv(;.s  com])en.sation 
directlv  from  the  consumer.  The  Bureau 
])roposed  to  delete  this  first  sentence  as 
no  longer  n;levant  giv(;n  that  the  Bureau 
]n'0])osed  to  r(;move  l()2(i.3B(d)(1)(iii). 
The  Bureau  also  proposed  to  move  the 
other  content  of  this  comment  to 
proposed  comment  3(i(d)(2)(i)-2.i;  no 
substantive  change  was  intended. 

The  Bureau  received  one  comment  on 
pro|)osed  comment  3B(d)(2)(i)-2.i.  One 
industry  counnenter  that  specializes  in 
the  financing  of  manufactured  housing 
indicated  that  the  comment  was 
confusing  because  its  first  sentence 
states  that  payments  to  a  loan  originator 
from  loan  proceeds  are  considered 
comi)en.sation  received  directlv  from  the 
consumer,  while  ])ayments  derived  from 
an  increased  interest  rate  are  not 
considered  com])ensation  received 
directly  from  the  consumer.  'I'he 
counnenter  believed  that  the  second 
sentence  of  the  projjosed  comment 
seemed  to  contradict  the  first  sentence 
by  stating  that  points  jjaid  on  the  loan 
by  tin;  consumer  to  the  creditor  an;  not 
considered  paym(;nts  to  the  loan 
originator  that  are  rec(;ived  dir(;ctlv  from 
the  consumer  whether  they  are  ])aid 
dir(;c:tly  by  the  consumer  (for  exam])le. 
in  cash  or  by  check)  or  out  of  the  loan 
proceeds.  3’he  commenter  recpie.sted  that 
the  Bureau  make  cl(;ar  that  when  a 
creditor,  in  establishing  a  charge  to  lx; 
imposed  on  a  consunn;r,  considers  the 
average  cost  incurred  hv  the  cr(;ditor  to 
originate  residential  mortgage;  loans  of 
that  type  (including  the  compensation 
paid  to  an  em])loyee  in  connection  with 
that  particular  tran.saction).  then  that 
compensation  is  d(;emed  to  he  paid  bv 
the  creditor  and  will  not  trigger  any 
dual  compensation  ])rohibition.s. 

'I'liis  final  rule  revises  the  finst  two 
sentences  of  propo.sed  comment 
3B(d)(2)(i)-2.i,  and  deletes  the  third 
s(;ntence  of  that  propo.sed  comment.  I'he 
Bureau  believes  that  these  revisions  will 
clarify  that,  while  payments  hv  a 
consiinwr  to  a  loon  originator  from  loan 
proceeds  are  considered  com])ensation 
rec(;ived  directly  from  the  consumer. 
l)aym(;nts  hy  tha  consiimar  to  tin; 
craditor  i\rv  not  consid(;red  payments  to 
the  loan  originator  that  are  received 
dir(;ctly  from  the  consumer  wheth(;r 
they  are  paid  in  cash  or  out  of  the  loan 
])roceed.s. 

Existing  comment  3()(d)(2)-2 
r(;ferences  Regulation  X.  which 
imi)lements  RESPA,  and  ])rovides  that  a 
yield  spr(;ad  premium  paid  hv  a  cr(;ditor 
to  the  loan  originator  may  he; 


characterized  on  the  RESPA  disclosures 
as  a  “credit”  that  will  he  ajjplied  to 
reduce  the  consumer's  settl(;ment 
charges,  including  origination  fees. 
Exi.sting  comment  3(j(d)(2)-2  clarifies 
that  a  yield  s])read  premium  disclo.sed 
in  this  manner  is  not  consider(;d  to  he 
r(;ceiv(;d  hv  the  loan  originator  directlv 
from  the  consumer  for  purpo.s(;.s  of 
§  1()2(i.3(i(d)(2).  I'he  Bur(;au  propo.sed  to 
move;  this  clarification  to  propo.sed 
connn(;nt  3(i(d)(2)(i)-2.ii  and  revi.se  it, 
eliminating  tin;  reference  to  yield  spread 
premiums  and  instead  using  the  terms 
“rebate”  and  “credit.”  Rebates  are 
disclosed  as  “credits”  under  the  exi.sting 
Regulation  X  disclosure  regime. 

'Phe  Bureau  did  not  receive  comments 
specifically  on  this  aspect  of  the 
propo.sal.  'I'liis  final  rule,  however, 
revises  proposed  comment  3()(d)(2)(i)- 
2.ii  to  further  clarifv  the  intent  of  the 
comment.  Specifically,  comment 
3B(d)(2)(i)-2.ii  as  adopted  provides  that 
funds  from  the  creditor  that  will  In; 
ap|)lied  to  reduce  the  consumer's 
settlement  charges,  including 
origination  fees  jiaid  by  a  creditor  to  the 
loan  originator,  that  are  characterized  on 
the  di.sclosures  made  pursuant  to 
RESPA  as  a  "credit”  an;  n(;verthele.ss 
not  considered  to  lx;  receiv(;d  hv  the 
loan  originator  directlv  from  the 
consumer  for  purposes  of 

l()2().3(i(d)(2)(i). 

'I'he  Bur(;au  also  ])roj)os(;d  to  add 

l()2(i.3()(d)(2)(i)(B)  and  comment 
3()(d)(2)(i)-2.iii  to  jirovide  additional 
clarity  on  the  meaning  of  the  jihrase 
"compensation  directly  from  the 
consumer”  as  us(;d  in  new  'I'lEA  section 
129B(c)(2)(B),  as  added  bv  section  1403 
of  the  Dodd-Frank  Act.  and 
§  l()2(i.3()(d)(2)  (as  redesignated 
])ropo.sed  H)2B.3B(d)(2)(i)).  Mortgage 
creditors  and  other  indu.strv 
n;])resentatives  have  raised  (jue.stions 
about  whether  ]}ayments  to  a  loan 
originator  on  behalf  of  the  consumer  by 
a  ]x;rson  other  than  the  creditor  are 
considered  compensation  rec{;ived 
directly  from  a  consumer  for  purposes 
of  existing  §  l()2B.3B(d)(2).  For  examjile, 
non-creditor  sellers,  home  builders, 
home  improvem(;nt  contractors,  or  real 
(;stat(;  hrok(;rs  or  agents  may  agree;  to  pay 
some  or  all  of  the  consumer's  closing 
costs.  Some  of  this  jiayment  may  lx; 
used  to  compensate  a  loan  e)riginator. 
'flu;  Bureau  propo.sed  in 
S  l()2B.3()(d)(2)(i)(B)  to  interpret  the 
|)hra.st;  “comjeen.sation  directlv  from  the 
consumer,”  as  used  in  new  TILA  .section 
129B(i:)(2)(B)  and  propo.sed 
§  l()2B.3(i(d)(2)(i),  to  include  payments 
to  a  loan  originator  made  ])ursuant  to  an 
agreement  betw(;en  the  consumer  and  a 
person  other  than  the  creditor  or  its 
affiliates.  Pro])osed  comment 
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3(»(d)(2)(i)— 2.iii  would  have  clarilied 
that  whether  there  is  an  agreement 
t)(!lween  the  |)arti(!S  will  depend  on 
.State  law.  .See  1  ()2(i.2(l))(3).  Also, 
propo.sed  comment  3()(d)(2)(i)-2.iii 
would  have  clarified  that  the  parli(!s  do 
not  have  to  agnu;  sjjecifically  that  the 
payments  will  he  us(m1  to  pay  lor  the 
loan  originator's  ct)mp(!nsation.  just  that 
the  pcM'son  will  make  a  |)avnu!nt  toward 
tin;  consumer's  closing  costs,  k’or 
(!xam|)le.  assunu!  that  a  non-cnulitor 
sidler  has  an  agnumient  with  the 
consumer  to  pay  .Si .()()()  ol  tin; 
consumm's  closing  costs  on  a 
transaction.  Any  ol  the  Si .()()()  that  is 
usiul  to  |)ay  compensation  to  a  loan 
originator  is  deemed  to  h(!  compensation 
receiviid  directlv  from  tin;  consumer, 
even  if  the  agreement  does  not  specify 
that  some  or  all  of  the  Si .()()()  must  he 
uscul  to  compensate  the  loan  originator. 

In  such  cases,  the  loan  originator  would 
1m!  permitted  to  receive  com])en.sation 
from  both  the  consumer  and  the  other 
])er,son  wlu)  has  the  agrecmumt  with  the 
consumer  (hut  not  from  anv  oth(;r 
p(!r.son). 

A  few  connnent(!rs  rai.s(>d  concerns 
about  these  |)ropo.sed  nwisions.  A  trad(! 
group  n!pres(mting  mortgage  brokers 
raiscui  concmns  that,  without  guidance 
on  how  and  wluire  to  ai)|)ly 
contributions  from  selhns  and  others. 
the.s(!  ])ro])os(!d  rtn  isions  would 
g(m(!rate  uncerlaiidy  leading  to  furth(!r 
frustration  of  both  consumers  and 
indu.strv  parlici|)ants. 

'I'hrei!  consuimir  grou|)s.  in  a  joint 
letter,  indicated  that  the  |)eople  the 
Bureau  iilentifies — such  as  selhirs.  honu! 
improvciimait  contractors,  and  home 
hidlders — have  been  implicated  in  everv 
form  of  abusive  hauling.  I'hev  cited  as 
a  risk  of  this  pro])osal  that  third  parties 
will  sim])ly  inllate  their  charges  by  the 
amount  of  the  jjaynuait  toward  the 
closing  costs.  They  akso  stated  that,  in 
recent  vears.  HUD  has  spent 
consich'rahle  eiuugy  investigating 
kickback  arrangenuaits  between 
creditors  and  home  builders.  These; 
consumer  groups  suggested  an 
alternative  to  the  proposal  whereby,  if  a 
consumer  and  a  third  party  have  an 
agreenu;nt  of  the  kind  envisioned  hv  the 
proposal,  the  third  party  can  simply 
give  the  consunu;r  a  check,  rather  than 
permitting  the.se  j)ayments  to  he 
“laundered"  through  the  closing. 

Aft(;r  consideration  of  the  comments 
receiv(;d.  the  Bureau  has  ilecided  to 
n;vis(;  proposed  l()2().3(j(d)(2)(i)(B)  to 
clarify  the  intent  of  tin;  j)rovision. 
.Specifically.  §  ll)2(i.3(j(d)(2)(i)(B)  is 
revised  to  ])rovide  that  compensation 
received  directly  from  a  consumer 
includes  payments  to  a  loan  originator 
made  ])ursnant  to  an  agreement  between 


the  consnnu;r  and  a  third  party  [i.a..  the 
s(;ller  or  some  other  i)er.son  that  is  not 
the  cr(;ditor.  loan  originator,  or  an 
affiliate;  of  eitlu;r).  under  which  siuli 
oth(;r  i)(;rson  agrees  to  provide;  funels 
teewiirel  the;  e:e)nsume;r's  e:e)st  e)f  the; 
tnm.sae;tion  (inedueling  le)<m  eniginiite)!' 
e;e)mpe;n.satie)n).  This  fimel  rule;  idse) 
re;vi.se;s  re;l:ite;el  e:e)mme;nt.s  te;  j)re)viele; 
aelelitie)n;il  inte;r])re;talie)n.  .Spe;e:ifie:iillv. 
e:e)mme;nt  3()(et)(2)(i)-2.i  is  reviseel  te; 
steile;  Ih.il  p;iyme;nts  by  the;  e;e)nsume;r  te; 
the  eaeelite)!'  ;ire;  ne)t  e:e)nsiete;re;el 
])iiyme;nts  te;  the;  leean  eerigimiteer  tluil  are; 
re;e'.e;ive;el  etire;e:tly  fre)m  the;  e;e)nsume;r. 
Accanelingly.  e:omme;nt  3()(ei)(2)(i)-2.iii 
lues  he;e;n  re;vi,se;d  te;  idso  state;  that 
])ayme;nt.s  in  the;  tran.sae:tie)n  te;  the; 
creelitor  e)n  t)e;half  e)f  the  e:e)nsume;r  hv  a 
])e;rson  e)ther  them  the  cre;elitor  e)r  its 
affiliiites  are;  ne)t  eanisielereel  ])avme;nt.s  to 
the  le)an  e)riginate)r  that  ;ire;  re;e:e;ive;el 
efire;e;tly  freHii  the;  e:onsumer.  As 
pre)pe)se;et.  e:e)nnne;nt  3(i(el)(2)(i)-2.iii 
stiiteel  that  ])iiyme;nts  by  a  pe;rse)n  other 
theen  the  e:re;elite)r  eer  its  affiliates  to  tlio 
loon  originotor  ])ursuimt  te)  an 
;igre;e;me;nt  with  the;  e:e)nsume;r  ;ire; 
e:e)mpe;n,satie)n  elire;e;tly  by  the;  e:e)nsume;r. 
Ue)nune;nt  3()(el)(2)(i)-2.iii  lues  t)e;e;n 
re;\'ise;el  te)  .sleite;  eilse)  that  pcivme;nts  hv  a 
|)e;rse)n  e)the;r  llum  the;  e;re;etite)r  e)r  its 
;iffili<ite;s  to  tho  croditonm)  ne)t 
e;e)nsiele;re;el  piivineenls  e)f  e:e)m|)e;n.satie)n 
te)  the;  le)<m  e)rigin;ite)r  etire;e:tly  by  the; 
eienisumer.  The;  Bure;;m  l)e;lie;ve;.s  that 
the;se;  re;visie)ns  will  he;l|)  iiveeiel  the; 
une;e;rlainty  e;iteel  by  the;  inelustrv 
e:e)nnne;nte;rs. 

With  re;g:nel  te;  the;  e;e)mnu;nts  re;e:e;ive;el 
fre)m  .several  e:e)nsume;r  gre)ups  elise.'usseel 
<it)e)ve.  the  Bure;au  ne)te;s  that  RF.SBA  will 
still  apply  to  these;  transaelienis  te; 
pre;vent  ilh;gal  kie:kl)iie:ks.  ineduding 
kickhae:ks  between  the  le)an  eeriginateer 
anel  a  pe;rse)n  that  is  ne)t  the;  e;re;elitor  e)r 
its  iiffiliate.  Feer  purpeeses  e)f  the;  elual 
ce)mj)ensatie)n  rules  set  feerth  in 

l()2().3()(et)(2).  the  Bure;:m  e:e)ntinues  te) 
t)e;lie;ve;  that  arrangements  whe;re;  a 
person  e)the;r  th;m  a  cre;elite)r  e)r  its 
iiffiliate  pays  e:e)m])e;n.satie)n  te)  a  loan 
e)riginate)r  ein  behalf  e)f  the;  e:e)nsume;r  eh) 
ne)t  nii.se  the  siiine;  e:e)ne:e;rn.s  <i.s  when 
that  e;e)mj)e;nsatie)n  is  he;ing  piiiel  hv  the; 
eaeelite)!'  e)r  its  ciffiliate;s.  The;  Bureau 
t)e;lie;ve;s  that  e)ne;  e)f  the;  ])rimiirv  geeals  e)f 
.se;e:tie)n  1403  e)f  the;  Deulel-Fnmk  Ae:t  is 
te)  pre;ve;nt  ii  le)im  en  iginiite)!'  from 
re;e;e;iving  cennpeensaliem  he)th  elire;e:tly 
from  a  eiemsumer  iinel  fre)m  the;  ea'e;elite)r 
eir  its  iiifiliate;.s.  whie:h  inene;  e;asily  may 
e)e;e:ur  witheeut  the;  e:e)n.sume;r's 
kne)wle;elge.  Alleiwing  leiiin  e)riginate)r.s  tei 
re;e:eive;  e:e)mpe;nsatie)n  frenn  t)e)th  the; 
e;e)nsumer  anel  the  ea'e;etite)r  earn  eaeate 
inhere;nt  conllicts  e)f  inle;re;.st.  e)f  whiedi 
con.sume;rs  may  not  he;  aware.  When  a 


leiiin  originator  eirganiziilion  e;harge;s  the 
e:onsume;r  ii  dire;e;t  tee;  fe)r  eeriginating  the; 
e:e)nsume;r's  meertgiige;  leiiin.  this  eliarge 
may  leiiel  the;  eamsumer  tei  inter  that  the; 
hre)ke;r  iie:ce;pts  the;  e:e)nsume;r-])aiel  fe;e;  tei 
re;pre;se;nt  the;  e;e)nsume;r's  finiine;ial 
inte;re;sts.  Uemsumers  iilsei  may 
re;ase)niil)ly  he;lie;ve;  thiit  the;  fe;e;  lhe;y  pay 
is  the;  eirigiiiiiteir's  seile;  eannjiensalion. 

'I'his  may  le;ael  re;iise)nal)le;  eanisiimers 
e;rre)ne;e)usty  te)  t)e;lie;ve;  that  leian 
en  iginatens  are;  weirking  on  the;ir  he;hiitf 
ami  are;  uiuler  a  le;gal  eir  ethical 
eihligatiem  tei  hel])  the;m  eihtain  the;  meist 
favorahle  leian  terms  anel  eamditiems. 
(anisumers  may  regard  loan  originatens 
as  "trusteel  aelvisors"  eir  “liireel  experts.” 
iinel  cemseiquently  rely  em  eniginatens' 
aelvie:e.  (Tmsumers  who  regarel  leian 
en'iginateirs  in  this  manner  may  he  le;ss 
likely  to  shop  eir  neigotiate;  to  assure 
themselveis  that  the;y  are;  being  eiffereel 
exnnjietitive  mentgage  terms. 

The  Bure;au  helieives.  however,  that 
the  statuteiry  geials  eliseaisseel  aheive  are; 
fae:ilitiite;el  by  ^  102().3()(el)(2)(i)(B)  anel 
exnnment  3()(el)(2)(i)-2.iii.  l]nele;r  the; 
final  rule;,  a  payment  by  a  i)e;r.se)n  other 
than  ii  ea'e;elite)r  eir  its  iiffiliiite;s  tei  the; 
leian  originator  is  e:e)nsieie;re;el  re;ea;ive;il 
elire;e:tly  frenn  the;  eamsnmer  ibr  |)urpe)se;s 
e)f  ^  l()2().3()(el)(2)  enily  if  the  payment  is 
niiiele  pursuant  tei  an  iigre;eme;nt  l)e;twee;n 
the;  cemsumer  anel  that  i)e;rson.  I’hus.  if 
there;  is  an  agre;e;me;nt.  the;  exnisumer  will 
he;  aware;  of  the;  payment  to  the  leian 
eniginateir.  In  aelelitieni.  heeaiuse;  this 
|)avme;nt  tei  the;  loiin  eniginaten'  wenilel  he; 
exnisielereel  eamqiensatiem  eliree;tlv 
re;e:e;ive;el  frenn  the;  eamsumer.  the; 
eamsnmer  remains  the;  endy  i)e;rse)n 
])e;rmitte;el  tei  pay  ceniqiensation  in 
e:onne;e;tion  with  the  transactieni  to  the; 
leian  eniginaten',  in  aexaireliinea;  with 
§  102().3()(et)(2)(i).  For  (ixainjile,  the 
creeliteir  or  its  afiiliiite;s  eandel  not  ])ay 
exnnpensatieni  in  eanmeudion  with  the 
tran.saelion  to  the  loan  originateir. 

Moreover,  the  Biireeiu  helieives  that 
§  l()2().3()(el)(2)(i)(B)  anel  cennme;nt 
3()(el)(2)(i)-2.iii  alsei  benefit  eamsumers 
in  transaedions  where;  the;  eanisumer 
elire;e:tly  pays  eannpensation  tei  the;  leiiin 
originator.  If  ii  jiiiyment  to  the  loan 
originator  by  a  per.son  other  than  the; 
e:re;elite)r  eir  its  affiliates  were;  neit  ele;e;me;el 
te)  he;  e:e)m])ensation  cenning  elire;e;tly 
frenn  the;  e'.emsumer.  the;  ])e;rson  wenilel  he; 
pre;ve;nte;el  uneie;r  existing  ^  l()2().3()(el)(2) 
frenn  jiiiying  some;  of  the;  cxnnpensiitieni 
to  the;  leian  eiriginaten'  on  he;half  eif  the; 
exmsnmer  ])ursuant  tei  iin  agre;e;me;nt.  if 
the;  ex)nsume;r  also  jiavs  senne;  eif  the; 
exmqiensatiem  tei  the  loiin  originate)]'. 
Thus,  exmsumers  exndel  neit  reiexiive  the; 
he;ne;fit  eif  exmtrihutiem.s  hv  jier.senis  other 
than  the  exeelitor  or  its  affiliates  in  the;se; 
tran.sae:tions  unleiss  such  contributions 
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were  at  lea.st  large  enough  to  cover  the 
loan  originator’s  (uitire  coin])ensation. 

As  adopted  in  this  final  rule,  under 
§  1()2().3()((l)(2)(i)(B)  and  coinnuait 
3()(d)(2)(i)-2.iii,  payment  of  loan 
originator  conpiensation  by  an  affiliate 
of  tlu!  creditor,  including  a  selh;r.  home 
l)uild(!r.  or  home  im|)rovement 
contractor,  to  a  loan  originator  is  not 
decaned  to  he  made  directlv  hv  tlu; 
consumer  for  ])urpo.s(;s  of 
l()2().3(i(d)(2)(i).  (!ven  if  the  payment  is 
made  pursuant  to  an  agreement  between 
the  consumer  ami  the  affiliate.  That  is. 
for  example,  if  a  home  builder  is  an 
affiliate  of  a  creditor.  §  l()2(i.3()(d)(2)(i) 
prohibits  this  person  from  paying 
compensation  in  connection  with  a 
transaction  if  a  consumer  pays 
com])ensation  to  the  loan  originator  in 
connection  with  the  transaction.  This 
final  rule  is  consistent  with  existing 
§  l()2(i.3(i(d)(3).  which  states  that  for 
])urpo.ses  of  §  102(j.3()(d)  affiliates  mn.st 
1)(!  treated  as  a  single  "person."  In 
addition,  considering  pavments  of 
com])ensation  to  a  loan  originator  by  an 
affiliate  of  the  creditor  to  he  ])ayments 
made  directly  by  the  consumer  could 
allow  cnulitors  to  circumvent  the 
r(!strictions  in  ^  l()2(i.3()(d)(2)(i).  A 
creditor  could  ])rovi(le  com])en.sation  to 
the  loan  originator  indir(!ctly  by 
.structuring  the  arrangemmd  such  that 
the  creditor  pays  the  affiliate  and  the 
affiliate  pays  the  loan  originator. 

Prohibition  on  a  loan  originator 
racaiving  coinpansation  in  connaction 
with  a  transaction  from  both  the 
consinnar  and  a  pm'son  other  than  the 
consniner.  As  discaissed  above,  under 
exi.sting  §  l()2().3(i((l)(2).  a  loan 
originator  that  receives  comj)en.sation 
directly  from  the  consunujr  in  a  closed- 
end  consumer  credit  transaction  secured 
by  a  dwelling  may  not  receive 
compensation  from  any  other  ])erson  in 
connection  with  the  transaction.  In 
addition,  in  such  cases,  no  person  who 
knows  or  has  nxison  to  know  of  the 
consumer-paid  compen.sation  to  the 
loan  originator  (other  than  the 
i:onsumer)  may  j)ay  any  c:ompensation 
to  the  loan  originator  in  conmjction  with 
the  transaction.  Existing  comment 
3()(d)(2)-l  provides  that,  for  purj)oses  of 
l()2(j.3()(d)(2).  com])en.sation  that  is 
“in  connection  with  the  transaction" 
means  payments,  such  as  commissions, 
that  are  specific  to.  and  j)aid  solely  in 
connection  with,  the  transaction  in 
which  the  consumer  has  paid 
com])ensation  directly  to  a  loan 
originator.  To  illustrate:  Assume  that  a 
loan  originator  organization  receives 
compensation  directly  from  the 
consumer  in  a  mortgage  transaction 
subject  to  S  H)2(i.3(i{d)(2).  Because  the 
loan  originator  organization  is  receiving 


com])en.sation  directly  from  the 
i;onsumer  in  this  transaction,  the  loan 
originator  organization  is  prohibited 
under  §  t()2(j.3()(d)(2)  from  receiving 
com])(!n.sation  in  connection  with  that 
particular  transaction  (e.g.,  a 
commission)  from  a  ])(!rson  other  than 
th(!  consumer  (e.g..  the  cr(ulitor). 
Similarly,  a  perscui  other  than  the 
consumer  may  not  pay  the  loan 
originator  any  compensation  in 
connection  with  the  transaction. 

'FIk;  Bureau  generally  proposed  to 
retain  the  ])rohihition  described  above 
in  exi.sting  1()2().3(>(d)(2)  (redesignated 
as  pro])o.sed  ^  l()2(i.3(i(d)(2)(i)).  as 
consistent  with  the  restriction  on  dual 
compen.sation  set  forth  in  TIEA  section 
12()B(c)(2].  Specifically.  TIEA  section 
129B(c:)(2)(A)  ju’ovides  that,  for  any 
mortgage  loan,  a  mortgage  originator 
generally  may  not  receive  from  any 
Iverson  other  than  the  consumer  any 
origination  fee  or  charge  (!xce])t  bona 
fide  third-party  charges  not  retained  hv 
the  creditor,  the  mortgage  originator,  or 
an  affiliate  of  either.  Likewise,  no 
person,  other  than  the  consumer,  who 
knows  or  has  reason  to  know  that  a 
consumer  has  directlv  com])en.sated  or 
will  directly  compensate  a  mortgage 
originator,  may  ])ay  a  mortgage 
t)riginator  any  origination  lee  or  chargii 
exc(!pt  bona  fide  third-])arty  charges  as 
descrihcul  above.  In  addition.  TIEA 
S(!Ction  12UB(c)(2)(B)  ])rovides  that  a 
mortgage  originator  may  receive  an 
origination  fee  or  charge  from  a  ])er.son 
other  than  the  consumer  if.  among  other 
things,  the  mortgage  originator  does  not 
receive  any  comi)ensation  directly  from 
the  consumer. 

Bursiiant  to  its  authority  under  TIEA 
section  l()5(a)  to  effectuate  the  purpo.ses 
of 'I’lEA  and  facilitate  compliance  with 
TIEA.  in  the  proposal,  the  Bureau 
proposed  to  interpret  “origination  fee  or 
c;harge"  to  mean  compen.sation  that  is 
paid  "in  connection  with  the 
transaction."  such  as  commissions,  that 
are  specific  to.  and  paid  solely  in 
connection  with,  the  tran.saction.  In  the 
])roposal.  the  Bunxm  ex])lained  its  belief 
that,  if  (iongress  intended  the 
prohibitions  on  dual  com])en.sation  tt) 
a])ply  to  .salary  or  hourly  wages  that  are 
not  tied  to  a  specific  tran.saction. 
Congress  would  have  u.sed  the  term 
“compensation”  in  I’lEA  section 
12‘)B(c)(2).  as  it  did  in  TIEA  .section 
12tlB(c)(l).  which  prohibits 
com])ensation  hascxl  on  loan  terms. 

Thus,  the  Bureau  exj^lained  that,  like 
exi.sting  l()2().3()(d)(2).  'I’lEA  sec;tion 
12t)B(c)(2)  i)rohihit.s  a  mortgage 
originator  that  receives  compen.sation 
(lirec:tly  from  the  consumer  in  a  closed- 
end  consumer  credit  tran.saction  secured 
by  a  dwelling  from  receiving 


compensation,  directly  or  indirectly, 
from  any  ])(!r.son  other  than  the 
consumer  in  connection  with  the 
tran.saction. 

Several  indu.strv  trade  grou|)s  and 
individual  creditors  disagreed  with  the 
Bureau’s  inter])ri!tation  of  the  statutory 
term  "origination  fee  or  charge.”  Two 
trade  groups  believed  that  the  Bureau 
shoidd  interpnd  the  term  “origination 
charge  or  fee”  to  include  compen.sation 
paid  in  connection  with  a  tran.saction 
only  when  that  compen.sation  is  paid  hv 
the  consumer  to  the  creditor  or  the  loan 
originator  organization,  or  is  ])aid  by  the 
creditor  to  the  loan  originator 
organization.  'I'hese  trade  groups  argued 
that  the  term  “origination  fee  or  charge” 
commonly  refers  to  an  amount  paid  to 
a  creditor  or  loan  originator 
organization,  and  is  not  generally 
understood  to  mean  an  amount  of 
compen.sation  paid  to  an  individual 
loan  originator.  In  addition,  one  ofthe.se 
trade  groups  indicated  that  there  is  no 
indication  that  (iongress  intended 
“origination  fee  or  charge”  to  he 
considenMl  compensation  in  connection 
with  a  tran.saction.  This  trade  group 
commenter  argued  that  Congress 
.separatedy  ii.ses  the  term  “t)rigination  fei; 
or  charge.”  tlu;  term  “compen.sation.” 
and  the  term  “com])ensation  that  varies 
hasiul  on  the  terms  of  tin;  loan.”  and  that 
tluindbre.  if  Congress  intended  an 
origination  fee  or  charge  to  lx; 
considered  compensation  in  comujction 
with  a  tran.saction.  it  could  easily  hav(! 
written  the  statuti;  that  way.  The  other 
trade  group  argued  that  the  .statute’s  use 
of  a  variety  of  specific  terms  (;.e.. 
“origination  fetis  or  charges.” 
“compensation.”  and  “di.sconnt  points, 
origination  points,  or  fees”)  in  I’lEA 
section  129B(c)(2)  inilicates  that  the 
jjrovision  was  intended  to  apply  oidy  to 
circumstances  in  which  a  broker  is 
involved  and  the  creditor  seeks  to  i)ay 
the  broker’s  compen.sation.  'I'his 
commenter  argued  that,  under  that 
.scenario.  TIEA  .section  129B(c)(2)  would 
make  sen.se.  as  tyj)ic:ally  a  broker  may 
receive  amounts  labeled  as  “origination 
fees  or  charges.”  or  amounts  labeled  as 
"compensation.”  I'his  commenter  also 
argued  that  it  is  unlikely  Congress 
intended  to  address  circumstances  in 
which  a  third  party  ])ays  an  origination 
fee  or  charge  to  an  individual  loan 
originator  of  the  creditor,  which  is  not 
a  common  practice. 

In  addition,  a  creditor  commenter 
argmul  that  the  Bureau  should  interpret 
“origination  fee  or  charge”  to  exclude 
compensation  paid  in  connection  with  a 
transaction  by  a  creditor  to  an 
individual  loan  originator.  The  creditor 
commenter  noted  that  Regulation  Z 
treats  an  origination  fee  or  charge  paid 
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by  the  consumer  to  the  cnulitor  as  a  part 
of  the  finance  charge  hut  exchuhis 
salaries  and  commissions  paid  by 
creditors  to  nitail  loan  originators  from 
the  finance  charge.  'I’liis  commenter 
pointed  out  that  other  consumer  crculil 
laws  and  riigidations,  including  statutes 
and  regulations  now  administered  hy 
the  nunsni.  do  not  use  the  terms 
“origination  fee"  and  “chargi!"  to  cover 
salaries  or  commissions  paid  to  retail 
loan  originators. 

The  Bureau  continues  to  helieve  that 
the  best  inter])r(!tation  of  the  .statutory 
term  “origination  fee  or  charge"  is  that 
it  means  compensation  that  is  paid  “in 
connection  with  the  transaction.”  such 
as  commissions,  that  an;  specific  to.  and 
paid  solely  in  connection  with,  the 
transaction.  While  the  finance  charge 
includes  jjayments  hy  the  consumer  to 
the  cnulitor  or  mortgagi;  broker,  the 
Bureau  does  not  helieve  that  the  finance 
charge  is  dispositive  or.  accordinglv. 
that  limiting  the  term  “origination  fee  or 
charge”  to  payments  by  the  consumer  to 
the  creditor  or  mortgage  hroker  for 
purpo.ses  of  this  stalutorv  ])rovision  is 
ap|)ropriate.  TILA  section  12nB(c)(2) 
chiarly  contemjilates  that  an 
“origination  fee  or  charge”  includes 
payments  to  a  loan  originator  by  a 
pcu'son  other  than  the  consumer.  'I'he 
provision  in  Tll.A  section  12t)B(c)(2) 
prohibiting  a  loan  originator  from 
niceiving  an  “origination  fee  or  charge” 
from  a  ])erson  other  than  the  consumer 
except  in  certain  circum.stances  would 
he  im;aningless  if  the  tcu  in  “origination 
fee  or  charge"  did  not  include  |)avments 
from  a  person  other  than  the  consumer 
to  a  loan  originator. 

Becau.se  the  term  “origination  fee  or 
charge”  must  include  ])ayments  from  a 
|)erson  other  than  the  consumer  to  at 
least  some  loan  originators,  the  Bureau 
ludieves  that  the  better  reading  of  this 
term  is  to  trciat  payments  to  loan 
originators  consi.stently.  regardless  of 
whether  the  loan  originator  is  an 
individual  loan  originator  or  a  loan 
originator  organization.  Otherwise, 
com])ensation  ])aid  in  connection  with  a 
transaction  (such  as  a  commi.ssion)  paid 
hy  a  cnulitor  to  a  loan  originator 
organization  would  he  considcucul  an 
“origination  fee*  or  charge;,”  but  a  similar 
payment  to  an  individual  loan 
originator  by  the:  cre;efite)r  would  not  he; 
e:e)nsiele;re;el  an  “origination  fe;e;  or 
e:hcirge;.”  'I’lie  Bure;im  note;s  that  other 
provisions  in  TILA  seution  12t)B(e:), 

.sue:h  as  the;  prohibition  on  loan 
originators  re;e:e;iving  comjjensation 
haseul  on  loan  terms,  applv  to  loan 
originators  uniformly.  re;garelle;ss  of 
whe;the;r  the;  loan  originator  is  an 
individual  loan  originator  or  a  loan 
originator  organization. 


TILA  seulion  12‘)B(e:)(2)  eloe;s  not 
prohibit  a  mortgeige;  originator  from 
re;e;e;iving  p.iyments  from  a  ])e;rse)n  other 
them  the;  e:e)nsume;r  for  homi  fide;  thirel- 
l)arty  e;harge;s  not  retaineul  bv  the; 
e:re;elite)r,  mortgage  originator,  or  an 
ciffiliate;  of  the;  e:re;elite)r  or  mortgage; 
originator,  e:ve;n  if  the;  mortgage; 
originator  re;e;e;ive;s  eiompensation 
elire;ctly  from  the;  consume;]’.  For 
exemiple;,  eissume;  that  a  leum  originator 
re;e;e;ive;s  e:e)m|)e;nsation  elire;e;tly  from  a 
e;e)nsume;r  in  ;i  transaelion.  TIbA  seulion 
12t)B(e;)(2)  does  not  bar  the;  loan 
originator  from  re;e:e;iving  ])ayment  from 
a  person  other  than  the;  e:onsume;r  (e^.g.. 
a  creditor)  for  bona  fide  and  rea.sonahle; 
charges.  sue:h  as  eaeelit  rejjorts.  where 
those  amounts  are  not  retained  hy  the; 
loan  originator  but  are;  paid  to  a  third 
jjarty  that  is  not  the;  eaeditor,  its  affiliate, 
or  the;  affiliate;  of  the;  loan  originator. 
Beeauise;  the  loiin  originator  eloe;s  not 
re;tain  sue:h  charge;s,  they  ;ire;  not 
e:e)nsiele;re;el  ])art  of  the  loan  originator’s 
e;om|)e;n.satie)n  for  ])urpe)se;s  of 
(il()2(i.3(i(el). 

(;onsiste;nt  with  TILA  se;e:tion 
1 25)B(e:)(2).  the;  Bure;au  proposed  to 
amend  e;xisting  e:e)mme;nt  3(){el)(l  )-l  .iii 
(re;ele;signale;el  as  pre)])ose;d  eaemment 
3(i(;i)-,5.iii)  to  c.larify  that  the;  te;rm 
“eaempeaisation”  ele)e;s  not  ineduele; 
amounts  a  loan  origiiiiitor  re;ce;ive;s  as 
payment  for  hona  fide  and  re;ii.se)nahle; 
charge;s,  sue:h  eis  eae;elit  re:j)e)rts,  where; 
those;  amounts  are;  not  retained  by  the; 
loan  origiiicitor  hut  are;  paid  to  a  third 
peirty  theit  is  not  the;  eaeditor,  its  affiliate, 
or  the;  affiliate;  of  the  loan  originator, 
'rhus,  under  jjropo.sed  1  ()2(i.3(j(el)(2)(i) 
and  c.omment  3()(a)-.5.iii,  a  loan 
originator  that  re;ce;ives  compensation 
dire;e:tly  from  a  e;e)nsume;r  would  be 
permitted  to  re:e:e;ive;  a  ])ayme;nt  from  a 
pe;rse)n  other  than  the  e;e)nsume;r  for  hona 
iute  and  rea.sonahle;  e;harges  where;  those 
amounts  are;  not  re;taine;el  bv  the;  loan 
originator  but  are;  ])aiel  to  a  third  partv 
that  is  not  the  creulitor,  its  affiliate,  or 
the;  affiliate  of  the;  loan  originator. 

f'or  e;xample;,  assume  a  lo.m  originator 
re;c.e;ive;s  euempensation  elire;e:tlv  from  a 
e:e)nsume;r  in  a  transac.tion.  F’urther 
a.ssume;  the;  loan  origimitor  e;harge;s  the; 
e:e)nsume;r  S25  for  ei  cre;elit  report 
provideul  by  a  third  ])arty  that  is  not  the; 
cre;elite)r,  its  affiliate;,  or  the;  affiliate;  of 
the;  loan  origimitor,  iinel  this  fee;  is  bona 
fide  and  re;a.semi]hle;.  Assume;  also  that 
the;  S25  for  the;  e:re;elit  re;])e)rt  is  paid  bv 
the;  creditor  hut  the;  loan  origimitor  does 
not  retain  this  $2.5.  Instead,  the;  loan 
originator  p;iys  the;  $25  to  the;  third  party 
for  the;  credit  re;])e)rt.  'Flu;  loan  origimitor 
in  that  transaction  is  not  prohihited  hy 
])re)j)e)se;el  §  l()2(i.3(j(el)(2)(i)  from 
re;e;e;iving  the;  $25  from  the;  eaeulitor,  e;ven 
though  the;  consumer  jiaiel 


eaimpensation  to  the;  loan  originator  in 
the  tr;msae:tie)n. 

In  addition,  unele;r  ])ro])e)se;el 
^  1()2().3(j(el)(2)(i)  and  e:omme;nt  3()(a)- 
5. iii,  a  loan  originator  that  re;ce;ive;s 
conipe;nsation  in  connec.tion  with  a 
transaction  from  a  pe;rse)n  e)the;r  than  the; 
e:onsunie;r  exnilei  re;e:e;ive:  a  payment  from 
the;  consume;]’  for  a  hona  fide  and 
reui.sonable  e:harge  where;  the;  amount  of 
that  e;harge;  is  not  re;taine;el  by  the;  loan 
origineitor  hut  is  paid  to  a  third  ])arty 
that  is  not  the;  e:re;elitor.  its  affiliiite,  or 
the;  affiliate  of  the  loan  originator.  For 
e;xam])le;,  assume;  a  loan  origimitor 
receivers  e:om]u;nsatie)n  in  euinnee.tion 
with  a  tran.saction  from  a  creditor. 
Further  a.ssume;  the  loan  originator 
enlarges  the  e:onsumer  $25  for  a  e:re;elit 
report  pre)viele;el  by  a  third  jiarty  that  is 
not  the;  creditor,  its  affiliate,  or  the 
affiliate;  of  the;  loan  originator,  and  this 
fee  is  bona  fide  and  re:asonahle;.  Assume; 
the;  $25  for  the  ea’edit  re;i)e)rt  is  paid  by 
the;  exmsumer  to  the  loan  originator  but 
the;  loan  originator  ele)e;s  not  re;lain  this 
$25.  Instead,  the;  loan  originator  pays 
the;  $25  to  the;  third  jiarty  for  the;  eaeelit 
re;port.  The;  loan  originator  in  that 
transaelion  is  not  jirohihited  hv 
pro])e)se;el  §  102().3(i(el)(2)(i)  from 
re;e:e;iving  the;  $25  from  the;  e:onsnnie;r, 
e;ve;n  though  the;  ea’eelitor  paid 
e:e)nipe;nsatie)n  to  the  loein  origimitor  in 
e:onne;e;tie)n  with  the;  tninsaelion. 

As  diseaissed  in  more;  detail  in  the; 
se;e;tie)n-l)y-se;e;tie)n  analysis  of  pro])o.se;el 
S  1()2(i.3()(a).  pro])o.seel  comment  3(i(a)- 
5. iii  also  re;e;ognize;el  that,  in  some;  e:a.se;s, 
amounts  i’e;ce;ive;el  for  payment  for  sue:h 
third-party  e:harge;s  may  e;xe:e;e:el  the; 
actual  ediarge  l)e;e;au.se;,  for  example,  the; 
loan  originator  cannot  ele;termine 
pre;cise;ly  what  the  ae:tual  ediarge  will  be; 
at  the;  time;  the  ediarge  is  imposed  and 
instead  uses  avea’age  ediarge  ]3rieang  (in 
ae:e:e)relane:e  with  RE.SBA).  In  such  a  case, 
under  ])re)pose;el  e:onnne;nt  3()(a)-5.iii, 
the  eliffere;ne:e  retained  by  the  originator 
would  not  have;  been  ele;e;me;el 
comjjensation  if  the  third-party  e:harge; 
e:e)lle;e;te;el  from  the;  exmsumer  or  a  pe;r.se)n 
othe;r  than  the;  exmsumer  was  hona  fide 
and  reasonable,  and  also  complied  with 
.Steite;  and  other  applicable  law.  On  the; 
other  hand,  if  the;  originator  marks  up  a 
third-jnirty  charge  and  retains  the 
elif(e;re;ne;e;  l)t;twe;e;n  the;  ae:tual  ediarge 
and  the;  marked-up  charge:  (a  prae:tie:e; 
known  as  ”upe;harging”),  the:  amount 
re;taine;el  is  e:ompe;nsatie)n  for  |mr])e)se;s 
of  ^  l()2().3(i(el)  and  (e;).  Brojiosed 
comment  3()(a)-5.iii  e:e)ntaine;el  twei 
illustratiems,  whie:h  are;  eli.seais.seel  in 
ineire;  eleteiil  in  the;  se;e:tie)n-t)y-se;e:tie)n 
iinalysis  eif  §  l()2(i.3()(a). 

As  eliseaisseel  in  more;  eletail  in  the; 
se;e;tie)n-t)y-st;e:tie)n  analysis  eif 
§  l()2(i.3(i(a).  the;  final  rule  aelopts  3()(a)- 
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5.iii  as  proposed  in  substance,  except 
that  the  interpretation  discussing 
situations  where  the  amounts  received 
for  ])ayinent  for  third-party  chargers 
exccuuls  the  actual  charge  has  l)een 
inovcul  to  comment  Ittilal-.I.v. 

In  addition,  the  final  rule  adds 
comment  3()(a)-.').iv  to  clarify  whether 
payments  for  .services  that  are  not  loan 
origination  activities  are  compensation 
muler  tj  l()2(i.3()(a)(3).  As  adopted  in  the 
final  rule,  comment  3()(a)-.').iv.A 
clarifi(!s  that  the  term  “comijensation” 
for  ])urpo.s(!s  of  §  1  ()2().3(j(a)(.3)  does  not 
inchule:  (1)  A  ])ayment  received  by  a 
loan  originator  organization  for  hona 
fide  and  reasonahle  charges  for  services 
it  perforins  that  are  not  loan  origination 
activities;  (2)  a  payment  received  by  an 
affiliate  of  a  loan  originator  organization 
for  hona  fide  and  reasonahle  charges  for 
.services  it  ])erforms  that  are  not  loan 
origination  activities:  or  (3)  a  ])ayment 
received  by  a  loan  originator 
organization  for  hona  fide  and 
reasonahle  charges  for  .services  that  are 
not  loan  origination  activities  where 
tho.se  amounts  are  not  retained  hv  the 
loan  originator  organization  hut  are  paid 
to  the  creditor,  its  affiliate,  or  the 
affiliate  of  the  loan  originator 
organization,  (ionnnent  3()(a)-.'j.iv.(;  as 
ado])ted  clarifies  that  loan  origination 
activities,  for  jnirjioses  of  that  comment 
means  activities  described  in 

l()2().3(i(a)(1  )(i)  (e.g.,  taking  an 
application,  arranging,  assisting, 
offering,  negotiating,  or  otherwise 
obtaining  an  extension  of  consumer 
credit  for  another  jierson]  that  would 
make  a  person  performing  tho.se 
activities  for  com|)en.sation  a  loan 
originator  as  defined  in 
§102(i.3(Ha)(l)(i). 

Tims,  under  {5  l()2h.3(i(d)(2)(i)  and 
comment  3(i(a)-.'i.iv  as  adojited  in  the 
final  rule,  a  loan  originator  organization 
that  receives  compen.sation  in 
connection  with  a  transaction  from  a 
lierson  other  than  the  consumer  (e.g.. 
creditor)  would  not  he  prohibited  under 
§  l()2(i.38(d)(2Ki)  from  receiving  a 
payment  from  the  consumer  for  a  liona 
fide  and  reasonahle  charge  for  .services 
that  are  not  loan  origination  activities 
where  (1)  the  loan  originator 
organization  itself  jierforms  tho.se 
.services;  or  (2)  the  ])avment  amount  is 
not  retained  by  the  loan  originator 
organization  hut  is  ])aid  to  the  creditor, 
its  affiliate,  or  the  affiliate  of  the  loan 
originator  organization,  as  descrihiKl  in 
comment  3(i(a)-.'5.iv.A.?  and  ..3. 
bikewise,  a  loan  originator  organization 
that  receives  com])ensation  directly 
from  a  consumer  would  not  he 
prohibited  under  ^  l()2(i.3(i(d)(2)(i)  from 
receiving  a  payment  from  a  person  oth(;r 
than  the  consumer  for  hona  fide  and 


reasonahle  charges  for  services  that  are 
not  loan  origination  activities  as 
de.scril)(;d  above. 

In  addition,  a  loan  originator 
organization's  affiliate  would  not  1)(! 
prohil)it(;d  under  §  l()2(j.3()(d)(2)(i)  from 
ixiceiving  from  a  consumer  a  payment 
for  hona  fide  and  niasonahle  charges  for 
services  it  performs  that  are  not  loan 
origination  activities;  as  described  in 
comment  3()(a)-.'j.iv.A.2.  (!ven  if  tlu!  loan 
originator  organization  receives 
comjjen.sation  in  connection  with  a 
tran.saction  from  a  person  other  than  the 
consumer  (e.g.,  the  creditor).  Similarly, 
a  loan  originator  organization’s  affiliate 
would  not  he  prohibited  under 
S  l()2(i.3(i(d)(2)(i)  from  receiving  from  a 
person  other  than  the  consumer  (e.g.,  a 
creditor)  a  ])ayment  for  hona  fide  and 
reasonable  charges  for  services  the 
affiliate  j)erform.s  that  arc;  not  loan 
origination  activities;  as  descrihcul  in 
comment  3()(a)-.'i.iv.A.2,  even  if  the  loan 
originator  organization  receives 
compen.sation  directly  from  a  consumer 
in  connection  with  a  tran.saction. 

Moreover,  as  di.scns.sed  above,  the 
final  rule  moves  the  interpndation  in 
proposed  conmumt  3(i(a)-.5.iii 
discn.ssing  situations  wheix;  the  amounts 
received  for  payment  for  third-|)artv 
charges  exceeds  the  actual  charge  to 
comment  3(i(a)-.'j.v,  and  revises  it.  The 
final  rule  also  extends  this 
interpretation  to  amounts  receiviul  by 
the  loan  originator  organization  for 
payment  for  services  that  are  not  loan 
origination  activities  where  those 
amounts  are  not  retained  by  the  loan 
originator  hut  are  paid  to  the  creditor, 
its  affiliate,  or  the  affiliate  of  the  loan 
originator  organization.  See  the  section- 
by-section  analysis  of  ??  l()2B.3()(a)(3)  for 
a  more  detailed  discussion. 

II  (iny  loan  originator  wceives 
coniponsaiion  diroctlv  from  tho 
consumor,  no  other  loan  originator  may 
receive  compensation  in  connection 
with  the  transaction.  Under  existing 
4?  l()2().3(i(d)(2),  if  any  loan  originator  is 
paid  compensation  directly  by  the 
consumer  in  a  transaction,  no  other  loan 
originator  may  receive  compensation  in 
connection  with  the  tran.saction  from  a 
])er.son  other  than  the  consumer.  For 
example,  assinm!  that  a  loan  originator 
organization  receives  compen.sation 
directly  from  the  consumer  in  a 
mortgage  tran.saction  subject  to 
S  l()2().3()(d)(2).  The  loan  originator 
organization  may  not  r(;ceiv(! 
com|)en.sation  in  connection  with  the 
tran.saction  (e.g.,  a  commission)  from  a 
])erson  other  than  the  consumer  (e.g., 
the  creditor).  In  addition,  the  loan 
originator  organization  may  not  jiay 
individual  loan  originators  any 
tran.sact ion-specific  compensation,  such 


as  commissions,  in  connection  with  that 
])articular  transaction.  Nonetheless,  the 
loan  originator  organization  may  pay 
individual  loan  originators  a  salary  or 
hourly  wage  or  other  compen.sation  that 
is  not  tied  to  the  particular  transaction. 
.See  (ixisting  comment  3()(d)(2)-l.  In 
addition,  a  ])erson  other  than  the 
consumer  (e.g..  the  creditor)  may  not 
pay  compen.sation  in  connection  with 
the  tran.saction  to  anv  loan  originator, 
such  as  a  loan  originator  that  is 
(anployed  by  the  creditor  or  by  the  loan 
originator  organization. 

TlbA  section  12nB(c){2),  which  was 
addcnl  by  section  1403  of  the  Dodd- 
Frank  Act.  generally  is  consistent  with 
the  above  j)rohihition  in  existing 
4?  l()2().3(j{d)(2)  (redesignated  as 
propo.sed  4j  l()2().38(d)(2)(i)).  12  II.S.C. 
1(i3t)h(c)(2).  TILA  .section  1 29B(c)(2)(13) 
provides  that  a  mortgage;  originator  may 
receive  from  a  ])(;r.son  other  than  the 
consmn(;r  an  origination  fee  or  charge, 
and  a  per.son  other  than  the  consumer 
may  pay  a  mortgage  originator  an 
origination  fee  or  charge,  if:  (1)  “the 
mortgage  originator  does  not  receive  anv 
com])(;n.sation  directly  from  the 
consumer;"  and  (2)  "the  consumer  does 
not  make  an  upfront  payment  of 
discount  points,  origination  i)oints,  or 
fees,  however  denominated  (other  than 
hona  fide  third-partv  charg(;.s  not 
r(;tained  by  the  mortgage  originator, 
creditor,  or  an  affiliate  of  the  creditor  or 
originator)."  As  di.scns.sed  above,  the 
Bureau  inter])n;t.s  "origination  fee  or 
charge"  to  mean  compen.sation  that  is 
])aid  “in  connection  with  the 
transaction."  such  as  commi.ssions,  that 
are  specific  to,  and  paid  .solely  in 
connection  with,  the  transaction.  The 
individual  loan  originator  is  the  one  that 
is  rec:eiving  compensation  in  connection 
with  a  transaction  from  a  j)er.son  other 
than  the  consumer,  namely  the  loan 
originator  organization.  Tims,  TILA 
.section  129B(c)(2)(B)  permits  the 
individual  loan  originator  to  receivi; 
compensation  tied  to  the  tran.saction 
from  the  loan  originator  organization  if: 
(1)  The  individual  loan  originator  does 
not  receive  anv  compen.sation  directlv 
from  the  consumer;  and  (2)  the 
consumer  does  not  make  an  upfront 
])ayment  of  di.scount  points,  origination 
])oints.  or  origination  tees,  however 
d(;nominated  (other  than  hona  fide 
third-party  charges  not  retain(;d  by  the 
individual  loan  originator,  creditor,  or 
an  affiliate  of  the  creditor  or  c)riginator). 
The  individual  loan  originator  is  not 
deemed  to  he  receiving  compensation  in 
connection  with  the  tran.saction  from  a 
consumer  simply  because  the  loan 
originator  organization  is  receiving 
compensation  from  the  consumer  in 
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connection  with  the  transaction.  'Die 
loan  originator  organization  and  the 
individual  loan  originator  an;  separate; 
p(;rsons.  Noneth(;less.  the  consumer  is 
making  “an  upfront  |)aymenl  ol 
discount  |)oints.  origination  points,  or 
lees”  in  the  transaction  when  it  pavs  the 
loan  originator  organization 
com])ensatie)n.  The  |)avment  ol  the 
origination  point  or  lee;  by  the  consumer 
to  the  loan  originator  organization  is  not 
a  beena  tide  third-jjarty  charge;  imeler 
'I’lI.A  se;e;tie)n  1 29i3(e;)(2)(B)(ii).  'rims, 
l)e;e;anse;  the  le)an  eeriginaten'  e)rgcmizatie)n 
has  re;e:e;ive;el  an  uplVeent  |)ayme;nt  e)f 
eH'iginatie)!!  i)e)ints  or  ie;e;s  IVenn  the; 
e:e)nsume;r  in  the;  transae;tion.  unle;ss  the 
Bureau  e;xere:ises  its  e;xe;mptie)n 
iiidhea  ity  as  eli.se;usse;el  in  me)re;  eletail 
l)e;le)w,  ne;  le)im  e)riginate)r  (inclueling  an 
inelivielual  leean  originate)!')  may  ree;e;ive 
e:e)mpe;nsatie)n  tieel  te)  the  transae:tie)n 
Ire)!!!  a  ])e;rse)n  eelher  than  the  e:onsinne;r. 

Nonetheless.  'I’ll.A  se;e:tie)n 
12‘)B(e;)(2)(B)  alse)  pre)vieles  the;  Bure;au 
iintheerity  to  waive;  eer  eaeate;  e;xe;m])tie)ns 
tre)m  this  prohit)itie)n  eni  e:e)nsume;rs 
peiying  n|)lre)nt  elise:e)unt  ])e)inls. 
eeriginatieen  peeints  e)r  e)riginatie)n  re;e;s. 
whe;re;  it  ete;te;rmine;s  that  eleeing  se)  is  in 
the;  interest  e)f  e;e)nsinne;rs  anel  in  the; 
|)nblie:  interest.  Bnrseiant  te)  this  waiver 
e)!'  e!xe;mptie)n  aeitheerity.  the  Bm'e;;m 
pre)pe)se;el  te)  aelel  l()2().3(){el)(2)(i)((;)  te) 
pre)vieie;  that.  e;ve;n  if  a  le)an  en  iginate)!' 
e)rganizatie)n  re;e;e;ive;s  e:e)m])e;n.salie)n 
elire;e;tlv  tre)m  a  e:e)nsnme;r  in  e;e)nne;e;tie)n 
with  a  tran.sae;tie)n  (/.e;..  in  the;  le)rm  e)t 
the  npheent  ])ayme;nt  e)f  elise:e)unt  peeints, 
eeriginatie)!!  peeints  or  e)riginalie)n  re;e;s). 
the  le)an  e)rigin<ile)r  e)rganizatie)n  may  pav 
e:e)mpe;nsatie)n  te)  inelivielual  leeem 
e)riginate)rs.  anel  the;  inelivielual  le)an 
e)riginate)rs  may  re;e;e;ive;  e;e)mpe;nsatie)n 
ire)!!)  the;  le)an  eu'iginate)!'  e)rga!iizatie)!i 
(hut  the  inelivielual  leeaei  eerigieiators  !nav 
!ie)t  re;e;eive  e:e)!npe!i.satie)n  eli!'e;e:tly  fre)!n 
the;  e;e)nsu!ne;r).  'I'he;  Beerean  also 
pre)])e).se;el  te)  aenenel  e;e)!n!ne;nt  3()(el){2)- 
1  (re;ele;signate;el  ees  pre)])e)se;el  e;e)!n!!u;!it 
3()(el)(2)(i)-1 )  te)  he;  e:e)!!siste;!it  with 
pre)pe).se;el  ^  l()2().3()(el)(2)(i)(C). 

hi  the;  sn|)])le;!ne;!!tarv  infeinnatiem  to 
the;  pre)])e)Si!l,  the;  Bi!re;;!n  state;el  its  he;lie;f 
that  the;  risk  eif  harm  tei  exmsumers  th.it 
the;  existing  re;strie:tie)n  was  inteaieleel  te) 
c!elelre;ss  we)!!lel  he  likelv  ne)  le)nge;r 
pre;se;nt,  in  light  e)i  !!e;w  'I’lLA  ,se;e;tie)n 
12‘)B(e;)(l).  IJneler  existing 
§  1()2().3()(el)(l  )(iii),  e;e)!n])e;nsatie)n  ji.iiel 
elire;e:tly  by  a  e;e)nsnme;r  te)  a  le)c!n 
e)!'igini!te)!'  is  pe;nnitte;el  te)  he;  l)a.se;el  een 
tnmsae:tie)!!  terms  eir  eamelitiems.  rims,  if 
a  leian  eeriginateir  eirganization  were; 
alle)we;el  te)  |)ay  em  inelivielual  leian 
e)riginate)r  it  e;!n])le)ys  a  e:e)n!!ni.ssie)n  in 
e:e)nne;e;tie)n  with  a  tran.sae:tie)n.  the 
inelivielual  leian  en  iginate)!’  exmlel  have; 
ine;e;ntive;s  te)  sle;e;r  the  eamsume;!'  inte)  a 


le)im  with  te;rms  anel  e:e)nditie)ns  that 
wemlel  ])re)ehie:e;  gre;i!te;r  e:e)!npe;ns€!tie)n  te) 
the;  h);!!!  e)riginale)r  eergiinizatie)!!,  anel  the; 
inelivielual  leean  e)rigin;ite)r.  be;e:ause;  e)l 
this  ste;e;!  i!!g.  e:e)ulel  n;e:e;ive;  gre;c!te;r 
e:e)!!!pe;n.satie)n  it  he;  eer  she;  we;re;  alle)wi;el 
te)  re;e;e;ive;  e;e)mpe;nsatie)!!  in  e:e)nne;e:tie)n 
with  the;  tnm.sae:tie)n.  He)we;ve;r.  the;  risk 
is  !!e)w  e;xpre;ssly  aelelre;sse;el  by  the; 
I)e)elel-l'’rank  Ae;l.  Spe;e:ifie:ally, 'I’lLA 
se;e:tie)n  1 2‘)B(e;)(  1 ),  as  aelele;el  bv  se;e:tie)n 
1403  e)f  the;  Doelel-Frank  Ae:t,  i)re)hil)its 
any  e:e)!npe;!!satie)n  h;!se;el  e)n  loan  te;!'!!!S. 
inedueling  e:e)!n])e;nsatie)n  ])aiel  hv  a 
e:e)nsi!!ne;r  elire;e:tly  te)  ii  !ne)!  tgage; 
e)riginate)r.  12  U.S.(].  1  ()3‘)b(e:)(l ).  'rims, 
pursuant  te)  'ribA  .se;e:tie)n  1 2!)B{e:)(l ). 
anel  unele;r  preepee.seel  §  1  ()2().3()(el)(l )  as 
ameneleeel  in  this  final  rule,  even  if  an 
inelivielual  loan  eeriginate)!'  is  j)e;rmilte;el 
te)  re;e:e;ive;  e:e)!nj)e;nsatie)!!  in  e:e)nne;e:tie)n 
with  the;  tran.sae;tie)n  fre)!!!  the;  le)an 
e)riginate)r  e)rganizc!tie)n  where;  the;  le)an 
e)riginate)r  e)rganizatie)n  ree;e;ive;s 
e:e)!n])e;nsatie)n  elire;e:tlv  from  the; 
e:e)nsu!ne;r,  the  .nneeunt  e)f  the; 
e:e)!npe;n.satie)n  piiiel  by  the  e:e)nsnme;r  te) 
the;  le)an  e)riginate)r  organizatie)!),  anel  the; 
amenmt  e)f  the  e:e)!!!pe;nsatie)n  |)aiel  bv  the; 
le)an  eerigimite)!'  e)rganizatie)n  te)  the; 
inelivielual  le)an  e)riginate)r.  e:anne)t  he; 
baseiel  e)n  transaedie)!!  Ie;r!ns. 

In  the;  snpple;!ne;nlary  infeermatie)!!  te) 
the;  pre)])e).sal.  the;  Bure;;!!!  :ilso  st;ite;el  its 
l)e;lie;f  th.it  it  wemlel  be;  in  the;  inte;re;st  eif 
e;e)nsmne;rs  anel  in  the;  ])nblie;  inte;re;st  te) 
;!lle)w  le);m  e)riginate)r  e)rga!!i/.;itie)ns  te) 
pay  e:e)!!!])e;!!satie)n  in  e:e)n!!e!e:tie)n  with 
the;  Ir.msaediem  te)  inelivielual  leian 
eniginatens,  e;ve;n  whe;!!  the;  leian 
origineiteir  enganiziitiem  is  re;e:e;iving 
e;e)!nj)e;n.satie)n  elire;e;tlv  frenii  the; 
i;onsu!!!e;r.  As  elise:usse;el  abeive;,  the; 
Bnre;ai!  he;lie;ve;el  the;  risk  eif  the;  harm  to 
the;  e;e)nsi!!ne;r  that  the;  re;strie:tie)n  was 
i!!te;nele;el  te)  aelelreess  wemlel  be;  re;!ne;elie;el 
by  the;  statutory  a!ne;nehne;nt  preehihiting 
e;ve;n  e;e)mpe;n,satie)n  that  is  jiaid  by  the; 
e;e)nsinne;r  fremi  be;ing  base;el  e)n  the;  te;rms 
e)f  the;  tran.sae;tie)n.  With  that  j)re)te;ctie)n 
in  ])lae:e;.  eilleiwing  this  type;  eif 
exmipemsatiem  tei  the;  inelivielual  loan 
eiriginateir  nei  le)nge;r  wemlel  pre;se;nt  the; 
s.ime;  risk  tei  the;  exmsinne;!’  eif  be;ing 
ste;e;re;el  into  ei  tnms.iediem  involving 
ilire;e:t  i;e)!n])i;nsatie)n  from  the;  e:onsnme;r 
be;e:ai!se;  heith  the;  leiim  eirigimileir 
eirganiz.itiem  anel  the;  inelivieln:!!  leian 
eiriginateir  e:an  re;<ilizi;  gre;ate;r 
e:e)m])i;n.satie)n.  In  aelelitiem,  with  this 
pre)pe).se;el  reivision,  meire;  loan  eiriginateir 
organizatiems  might  be;  willing  tei 
struednre;  trans.iediems  whe;re;  e;e)nsmne;rs 
])ay  leiiui  eirigineiteir  e:e)!!!i)e;n.satie)n 
elire;e:tly.  bei;!!!  eiriginateir  eirganizaliems 
hael  e;xpre;sse;el  e:e)ne:e;rn  that  e:urre;ntly  it 
is  eliffieailt  tei  strnednre;  tnm.saediems 
whe;re;  exmsmneirs  ])ay  leian  originate)!' 


organ iz.itiems  eaimpcnsiitiem  elireiedlv, 
he;e:au.se;  it  is  not  eieamemiieailly  feiasible; 
for  the;  eirg.mizeitiems  tei  jiay  the;i!' 
inelivielu:!l  leiim  eiriginaleirs  ]m!'e;ly  <1 
siiliiry  eir  hemrly  w.ige;,  instciiel  eif  a 
commissiem  that  is  tioel  tei  the;  iiiirtienil.!!’ 
tr.msiiediem  e;ithe;!’  aleme;  eir  in 
exmihinaliem  with  ii  biise;  salarv.  I'he; 
Biire;.!!!  he;lie;ve;d  th.it  this  iireipo.sal 
wemlel  e;!!h;!ne;e;  the;  inte;re;sts  eif 
e:e)nsu!ne;!’s  ;met  the;  pnhlie:  by  giving 
e:e)nsu!ne;!’s  g!'e;ate;r  fle;xil)ilitv  in 
strneduring  the;  p;!yme;!!t  eif  lei.m 
eiriginiiteir  e:e)!n])e;nsatie)n.  In  <! 
transae.tion  wheire;  the;  eamsume;!'  pays 
e:e)!n|)e;nsatie)n  ili!’e;e;tly  tei  the;  loan 
eiriginateir,  the;  iimemnt  eif  the; 
e:e)!!!pe;nsatie)n  meiy  be;  meire;  t!’ans])a!'e;nt 
te)  the;  exmsumeir.  In  aelelitiem,  in  the;.se; 
transaedions.  the;  eamsume;!'  mav  have; 
more;  floxibility  to  edieieise;  the;  priedng  eif 
the;  leian.  In  a  transaedion  when'e;  the; 
eamsume;!'  pays  e:e)!n])e;nsatie)n  elire;edlv  tei 
the;  leian  eiriginateir,  the;  eamsume;!'  wemlel 
kneiw  the;  amemnt  eif  the;  leian  eiriginateir 
eieimpemsatiem  anel  e;emlel  p.iy  all  of  that 
e;e)n!])e;ns<itie)n  up  fremt,  r.ithe;!’  than  the; 
e:!'e;elite)!’  ele;te;r!nining  the;  e:e)!n])e;n.sation 
anel  !’e;e:e)ve;!’ing  the;  exist  eif  thiit 
eximpeinsatiem  from  the;  exmsmne;!’ 
thremgh  the;  r.ite;,  eir  <i  eximhin.itiem  eif  the; 
r.ite;  anil  uiifront  originiition  points  or 
fi;e;s. 

The;  Bm'e;an  !'e;e:e;ive;d  iximmonts  from 
two  tr.iele;  groujis  !'e;|)!’i;se;nting  mortgeige; 
h!'e)ke;!'s.  whiedi  favo!’e;el  this  as])e;ed  of  the; 
Iireipo.sal.  In  iiililitiem,  in  the;  Bn!'e;<m’s 
ont!’i;ae;h.  consume;!' groups  agre;e;el  that 
loan  originator  organizations  that 
!’e;e:e;ive;  eximjieinsation  eliroedly  from  a 
consume;!’  in  a  transaedion  shemlel  he; 
pe;!’!nitte!el  to  |)ay  inelivielual  loan 
originators  that  work  for  the; 
organization  co!njie;nsation  in 
e;e)nne;edion  with  the;  transaction.  si!e:h  as 
a  eximmissiem.  For  the;  roa.sons  eliscussod 
above;,  the;  final  rule;  aelojits 
§  l()2().3()(el)(2)(i)(C)  anel  !’e;late;el 
provisions  in  e;e)!nme;nt  3()(el)(2)(i)-l  as 
propo.se;!!.  'flu;  Bureean  h.is  ele;te;!'mine;el 
that  it  is  in  the;  i!!te;!’e;st  of  e:e)nsu!ni;!'s 
anel  in  the;  publie:  inti;!'e;st  to  allow  a  loan 
originator  organization  to  ])av 
inelivielual  loan  originators 
e:eimpe;nsatie)n  in  e;onne;edie)n  with  the; 
transaedion.  It  is  in  the;  ]ml)lie:  i!!te;!’i;st 
e;ve;!!  whe;n  the;  loan  originator 
organization  has  !’e;e;e;ive;il  ce)!npe;nsatie)n 
in  i:e)nne;edie)n  with  the;  transaedion 
eli!’e;edly  from  the;  e:e)nsu!ne;r,  give;!!  that 
ne;ithe;!’  the;  organization's  nor  the; 
inelivielual  originator’s  e:o!n])e;!!.si!tie)n 
may  he;  liase;el  on  the;  te;!'!ns  of  the; 
transaedion. 
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3()(d)(2)(ii)  Exemption 
The  Dodd-Frank  Act 

'I’he  Dod(l-l'’rank  Act  contains  a 
nuinl)(!r  of  (liscret(!  ])rovisions 
addr(!.ssing  jjoints  and  feijs  jjaid  liy 
consumers  in  connection  with 
mortgages.  S(;ction  1412  of  tin;  Dodd- 
Frank  Act  adds  new  TIEA  section 
12t)(;(l))  which  d(;fines  tin;  c:rit(;ria  for  a 
“(lualified  mortgage”  as  to  which  there 
is  a  |)resnm])tion  of  comj)liaiu:(!  with  the 
new  al)ility-to-repay  rules  prescrihed  in 
accordance  with  TILA  .section  12{)C(a), 
as  addtul  l)v  section  1411  of  the  Dodd- 
Frank  Act.  Under  new  TIEA  section 
12nU(h).  one  of  the  criteria  for  a 
C|ualified  mortgage  is  that  the  total 
‘‘])oints  and  fees"  i)aid  do  not  exceed  3 
percent  of  the  loan  amount. .See  TILA 
.section  129(](h)(2)(A)(vii).  as  added  by 
.section  1412  of  the  Dodd-Frank  Act.  In 
making  this  calculation,  up  to  two 
“bona  fide  discount  points"  may  he 
exclmhul  from  the  3  ])ercent 
threshold.'-*^  TILA  section 
12‘)U(h)(2)(U)(ii).  In  a  similar  vihn. 
.section  1431  of  the  Dodd-Frank  Act 
amends  TILA  section  l()3(aa)(l)  to 
create  a  new  definition  of  "high  cost 
mortgage."  '  Under  that  new 
(hd’inition,  a  mortgage  (lualifies  as  a 
"high  cost  mortgage”  if  any  of  the 
pr(;sc:rihe(l  coverage  t(!.sts  are  miit. 
including  if  the  "])oints  and  fees" 
charg(;d  on  tin;  mortgage  exceed  defined 
thresholds.'-*’' 'LILA  .section  l()3(l)h)(l). 
For  these  ])urpo.se.s  too,  u])  to  two  “bona 
fide  discount  ])oint.s”  mav  he 
excluded."’"  TILA  section  l()3(dd). 

At  the  same  time  that  (iongress 
enacted  these  ])rovisions.  new  'I’lLA 
section  129B(c)(2]  was  added  by  section 
1403  of  the  Dodd-Frank  Act.  That  new 
'I'lLA  section  provides  in  relevant  part 
that  a  mortgage  originator  can  rec.ei\'e  an 
“origination  fee  or  charge"  from 
someone  other  than  a  consumer  (e.g. 
from  a  creditor  or  loan  originator 
organization)  if,  but  only  if.  “the 
mortgage  originator  does  not  receive  anv 
com])ensation  (liret:tly  from  the 
consumer"  and  the  consumer  “does  not 
make  an  upfront  pavment  of  discount 


'  "’Till!  torm  'points  and  lor  pnrposos  of 
now  riLA  soclion  12‘)(i(l))  is  ddinod  in  lanv  l'II.,\ 
soclioTi  12t)(i(l))(Z)((i),  as  addod  l)v  siiclion  1412  of 
I  ho  Dodd-l'  i  ank  .Aol. 

"^Thc!  liM'm  "l)ona  lido  disoonni  points”  tor 
pnr|)osos  ot  iu!W  1  11. A  soclion  12!l(!  is  doliiKnl  in 
n(!wl'll„\  s(!clion  12<)(:(l))(2)(())(iii). 

"“'rlio  Dodd-l'iank  ,\ct  aimnids  oxistinj;  'ril,.\ 
.soclion  l():t(aa)and  rinnmihors  it  as  section  l():t(l)li). 

'■*”llio  t(!rni  ''points  and  Idiis”  lor  pnrposos  (d 
'I'll.A  soclion  ll):i(l)l))(l)  is  doliiuid  in  Tll,.\  s(!ction 
1 0;i(l)l))(4).  as  rovisod  hv  s(!ction  14;il  ottho  Dodd- 
l''rank  Act. 

'"’"I'lic!  t(!rni  "hona  lido  disconnl  points"  lor 
|)nrposos  ot'ril.;\  soclion  l():i(hi))(l)  is  dolinod  in 
now  'I'll. .A  section  l();i(dd).  as  addod  hv  section 
1421  otlho  l)odd4'’rank  ,\ct. 


points,  origination  points,  or  fees  (other 
than  hona  fidt!  third-])arty  charges  not 
retained  by  the  mortgage  originator, 
entditor  or  an  affiliate  of  tin;  creditor  or 
originiitor”).”  However,  TILA  section 
12‘)B(c)(2)(B).  as  amendttfl  by  si’ction 
IIOOA  of  the  Dodd-Frank  Act,  iilso 
])rovide.s  the  Bureau  authority  to  waive 
or  creiite  exemptions  from  this 
prohibition  on  consumers  paying 
upfront  (li.sconnt  ])oint,s,  origination 
points  or  origination  fees  where  the 
ilureau  determines  that  doing  so  “is  in 
the  interest  of  consumers  and  in  the 
public  interest.” 

rhe  Buretm  understands  and 
interi)rets  tin;  phrase  “origination  fee  or 
charge”  as  used  in  new  TILA  .section 
12‘)B(cK2)  to  mean  compensation  that  is 
])aid  “in  connection  with  the 
transaction,”  such  as  commissions  that 
are  specific  to.  and  paid  solely  in 
connection  with,  the  transaction,  'rims, 
if  the  statutory  ban  were  allowed  to  go 
into  effect  as  it  reads,  the  ])rohihition  in 
'I’lLA  section  12‘)B(c)(2)(B)(ii)  on  the 
consumer  paying  upfront  di.scoimt 
])oint.s,  origination  points,  or  origin.ition 
hies  would  ei|)])ly  in  residential 
mortgiige  tninsactions  when;:  (1)  The 
creditor  ])ays  com])ensation  in 
connection  with  the  transaction  (e.g.,  <i 
commission)  to  individual  lo;m 
originators,  such  as  the  creditor’s 
em])loyees;  (2)  the  creditor  pavs  it  loan 
origimitor  organization  compensation  in 
connection  with  a  transiiction. 
regardl(;ss  of  how  the  loan  originator 
organization  ])ays  compensation  to 
individual  loan  originators;  and  (3)  the 
loan  originator  organization  receives 
compen.sation  directly  from  the 
consumer  in  a  transaction  and  p<iys 
individual  loan  originators 
comi)en.sation  in  connection  with  the 
transaction. The  prohibition  in  'flLA 
section  12t)B(c)(2)(B)(ii)  on  the 
consumer  paying  upfront  di.scoimt 
])oint.s,  origination  points,  or  origination 
fees  in  a  ri;.sidential  mortgage 
transaction  generally  would  not  ajiply 
where:  (1)  The  creditor  pays  individual 
loan  originators,  such  as  the  creditor’s 
employees,  only  in  the  form  of  a  .salary, 
hourly  wage  or  other  compensation  that 
is  not  tied  to  the  jiarticular  transaction: 


'  ''  In  this  I1n!il  ruin,  thn  liurniiii  iisiis  its 
n\>!inpti(in  iiulluirilv  in  I'll.A  snclion 
l2!IIS|(:)(2)(ll)(ii)  to  piM'inil  a  loan  originator 
or^ani/ation  to  pay  conipnnsation  in  coinu^ction 
with  a  transaction  to  individual  loan  originators, 
nviai  il  thn  loan  originator  organi/.at ion  r(s:ni\'(al 
coinpiaisation  dirnctiv  Iroin  tiu!  consninnr.  .so  long 
as  thn  individual  loan  originator  dons  not  rnciuvn 
conipnnsation  dirnctiv  li'oin  thn  consninnr.  .Sen  thn 
snclion  hv-snetion  analysis  olA  ll)2().:{(>(d)(2)(i)  tor 
a  dnlailnd  discussion.  Nonnihnin.ss.  thnsn 
transactions  would  hn  snhjnci  to  thn  rnstriclion  on 
u|ilronl  )ioinls  and  Inns  in  I'll.A  snclion 
12‘ll{(c)(2)(H)(ii).  uninss  thn  Hnrnaii  nxnrcisns  its 
nxnni|ition  authority. 


or  (2)  the  loan  originator  organization 
receives  compen.sation  directly  from  the 
consumer  and  pays  individual  lotm 
originators  that  work  for  the 
organization  only  in  the  form  of  a  .salarv, 
hourly  wtige,  or  other  compen.siition  that 
is  not  tied  to  the  particular  transaction. 

'I’lu;  Bureau  mulerstiinds  that  in  most 
mortgage  tran.sactions  today,  lotm 
originators  typic  ally  receive 
compenstition  tied  to  a  particular 
tran.saction  (such  as  a  commi.ssion)  from 
a  jierson  other  than  the  consumer.  For 
extnnple.  in  transactions  that  involve 
loan  originator  orgtmizations,  creditors 
typically  ])ay  a  commission  to  the  loan 
originator  organization.  In  addition,  in 
tran.sactions  that  do  not  involve  loan 
originator  organizations,  creditors 
typically  pay  a  commi.ssion  to  the 
indiyidual  loan  originators  that  work  for 
the  creditors.  Thus,  absent  a  waiyer  or 
exemption  by  the  Bureau,  substantially 
all  mortgage  transactions  would  be 
coyered  liy  TILA  section  129B(c)(2)  and 
would  he  subject  to  the  statutory  ban  on 
upfront  ])oint.s  and  fees. 

.Such  a  him  on  upfront  points  and  fees 
would  have  two  foreseeable  iinjiacts. 
First,  the  him  would  result  in  a 
predictahli;  incntii.se  in  mortgiige  interest 
I'iites.  (ireditors  incur  significant  costs  in 
originating  it  mortgage,  including 
niiirketing,  sales,  underwriting,  iiiul 
closing  costs.  'ry|)iciilly,  creditors 
recover  some  or  all  of  those  costs 
through  ii|)front  charges  ])ihd  hv  the 
consumer.  The.se  chiirges  can  tiike  the 
form  of  fliit  fees  (such  as  an  aiiplication 
fee  or  nnderwriting  fee)  or  fees  stated  as 
a  jiercentage  of  the  mortgage 
(“origination  points”).  If  creditors  were 
jirohihited  from  assessing  these  upfront 
charges,  creditors  would  necessarily 
need  to  increase  the  interest  rate  on  the 
loiin  to  recoup  the  u])front  costs. 
Creditors  who  hold  lo.ms  in  portfolio 
would  then  earn  hack  these  fees  over 
time  through  higher  monthly  jiayments: 
creditors  who  sell  loans  into  the 
.secondary  market  would  exjiect  to  earn 
through  the  .sale  what  would  otherwise 
have  been  earned  through  U]jfront 
]K)ints  and  fees. 

Second,  implementation  of  the 
.statutory  htm  on  iioints  and  fees  would 
necessarily  limit  the  range  of  pricing 
options  available  to  consumers. 

Creditors  today  ty])ically  offer  a  v.iriety 
of  ju  icing  ojitions  on  clo.sed-end 
mortgagiis,  such  that  consumers 
generally  Inive  the  ability  to  buy  down 
the  interest  rate  on  a  lo;m  by  jiaying 
“di.scoimt  jioints."  /.e..  iijifront  charges, 
stilted  as  a  jiercentage  of  the  loan 
iimoimt,  and  offentd  in  return  fora 
reduction  in  the  interest  rate.  For 
creditors  who  hold  loans  in  jiortfolio. 
discount  jioints  are  intended  to  make  uji 
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for  the  revenue  that  will  he  foregone 
over  time  due  to  lower  monthly 
payments;  for  creditors  who  .sell  loans 
into  the  secondary  market,  the  di.scoimt 
points  an;  designed  to  compensate  for 
the  lower  purchase  ])rice  that  the 
mortgage  will  attract  because  of  its 
lower  int(;re.st  rate.  In  a  similar  vein, 
many  creditors  offer  consumers  the 
t)pj)ortunity  to.  in  essence,  buy  “up"  the 
intenist  rate  in  order  to  recluce  or 
eliminate  the  upfront  costs  that  would 
otherwise  he  asses.sed.  If  the  statutory 
ban  were  allowed  to  go  into  effect, 
creditors  would  no  longer  he  able  to 
offer  pricing  ojjtions  to  consumers  in 
any  transaction  in  which  a  loan 
originator  is  jiaid  com])ensation  (e.g.. 
commission)  tied  to  the  transaction. 

The  Bureau's  Propo.sal 

In  develo])ing  its  |)ro])osal.  the  Bureau 
concluded  that,  in  light  of  concerns 
about  the  im])act  of  the  statutory  ban  on 
the  price  of  mortgage's,  the  range  of 
consumers'  choices  in  mortgage  ])ricing. 
and  consumers'  access  to  credit,  it 
would  nut  hi!  in  the  intere.st  of 
consumers  or  in  the  public  intere.st  to 
permit  the  prohibition  to  take  effect. 

'I’he  Bureau  sought  instead  to  develop 
an  alternative  which  would  establish 
conditions  under  which  upfront  points 
and  fees  could  he  charged  that  would 
better  .servi!  the  interest  of  consumers 
and  the  |)uhlic  interest  than  simplv 
waiving  the  prohibition  or  allowing  it  to 
take  effect. 

During  the  Small  Business  Review 
Panel  |)rocess.  as  discu.ssiid  in  part  II, 
the  Bureau  sought  comment  on  an 
alternative  which  would  have  allowed 
creditors  to  charge  di.scount  points  and 
origination  fees  that  could  not  vary  with 
the  size  of  the  tran.saction  (/.e..  flat  fees) 
hut  would  not  have  permitted  creditors 
to  charge  origination  points.  The 
alternative  would  have  also  reipiired 
creditors  to  provide  consumers  with  a 
bona  fide  reduction  in  the  interest  rate 
for  each  discount  point  paid  and  to  offer 
an  option  of  a  no  discount  jiuint  loan. 
The  intent  of  this  alternative  was  to 
address  potential  consumer  confusion 
l)(!tween  discount  points,  which  are 
paid  by  the  consumer  at  the  consumer's 
option  to  obtain  a  reduction  in  the 
interest  rate,  and  othiir  origination 
chargiis  which  the  originator  asse.sses. 
The  Small  Entity  R(!])resentatives  who 
])articipated  in  the  Small  Business 
Review  Panel  process  were  unanimous 
ill  opposing  the  reiiuirement  that  fees 
could  not  vary  with  the  size  of  the 
transaction  and  generally  o|)jiosed  the 
bona  fide  discount  point  reiiuirement. 
The  Bureau  akso  reviewed  the 
alternative  with  various  industry  and 
consumer  stakeholders.  The  industry 


stakeholders  were  akso  generally 
opposed  to  both  the  requirement  that 
fees  could  not  vary  with  the  size  of  the 
tran.saction  and  the  bona  fide  discount 
point  fee  requirement,  while  consumer 
groiqis  held  mixed  views.  As  a  result  of 
the  lac.k  of  general  support  for  the 
Bureau's  apiiroach  to  llat  fees,  the  view 
that  some  costs  do  vary  with  the  size  of 
the  tran.saction,  and  the  fact  that  the 
distinction  between  origination  and 
di.scount  points  mav  not  he  the  most 
relevant  one  from  the  consumer's 
lierspective,  the  Bureau  ahandoned  the 
flat  fee  asjiect  of  the  alternative  in 
develo])ing  its  propo.sal. 

Instead,  proposed  ??  1()2(i.3(i(d)(2)(ii) 
would  have  generally  required  that, 
before  a  creditor  or  loan  originator 
organization  may  im])ose  iqifront  jiDints 
or  fees  on  a  consumer  in  a  closed-end 
mortgage  tran.saction  in  which  the 
creditor  or  loan  originator  organization 
will  also  pay  a  loan  originator 
conqjen.sation  tied  to  the  tran.saction, 
the  creditor  must  make  available  to  the 
consumer  a  comi)arahle,  alternative  loan 
with  no  upfront  discount  i)oint.s, 
origination  points,  or  origination  fees 
that  are  retained  by  the  creditor,  broker, 
or  an  affiliate  of  either  (a  “zero-zero 
alternative”).  The  requirement  would 
not  have  been  triggered  if  the  only 
u])front  c.harges  paid  by  a  consumer  are 
charges  that  are  jiassed  on  to 
independent  third  parties  that  are  not 
affiliated  with  the  creditor  or  loan 
originator  organization.  The 
requirement  also  would  not  have 
applied  where  the  consumer  is  unlikely 
to  qualify  for  the  zero-zero  alternative. 

To  facilitate  shopping  ba.sed  on  the  zero- 
zero  alternative,  the  proposal  would 
have  ])ri)\’ided  a  safe  harbor  for 
comj)liance  with  the  requirement  to 
make  available  the  zero-zero  alternative 
to  a  c.onsumer  if  any  time  i)rii)r  to 
jjroviding  the  di.sclo.sure.s  required  hv 
RESBA  after  aiiplication  that  the 
creditor  j)rovides  a  consumer  an 
individualized  quote  for  the  intere.st  rate 
or  other  key  terms  for  a  loan  that 
includes  upfront  i)oints  and  fees,  the 
creditor  also  ])rovides  a  quote  for  a  zero- 
zero  alternative. 

Thus,  the  Bureau  ])ro|)osed  to 
struc.ture  the  use  of  its  exenijition 
authority  to  enable  consumers  to  receive 
the  benefits  of  obtaining  loans  that  do 
not  include  di.scount  ])oint.s,  origination 
points  or  origination  fees,  while 
|)reserving  consumers’  ability  to  choose 
a  loan  with  iqifront  points  and  fees.  The 
Bureau  believed  the  pro])o.sal  would 
address  the  problems  in  the  c.urrent 
mortgage  market  that  the  Bureau 
believes  the  prohibition  on  di.scount 
points,  origination  ])oint.s  or  origination 
fees  was  designed  to  address  by 


advancing  two  goals:  (1)  Facilitating 
consumer  .shi)|)ping  by  enhancing  the 
ability  of  consumers  to  make 
comparisons  using  transactions  that  do 
not  include  di.scount  points,  origination 
points  or  origination  fees  available  from 
different  creditors  as  a  basis  for 
com|)ari.si)n:  and  (2)  enhancing 
consumer  decisiou-making  bv 
facilitating  a  consumer's  ahilitv  to 
under.stand  and  make  meaningful  trade¬ 
offs  on  transactions  available  from  a 
particular  creditor  of  paving  di.scount 
])oint.s,  origination  ]K)int.s  or  origination 
fees  in  exchange  for  a  lower  intere.st 
rate.  Underlying  both  these  goals  was 
the  concern  that  some  consumers  may 
he  harmed  by  ])aying  points  and  fees  in 
certain  circumstances. 

The  Bureau  also  sought  comment  on 
a  number  of  related  issues,  including: 

Whether  the  Bureau  should  adi)])t  a 
"bona  fide"  requirement  to  ensure  that 
consumers  receive  value  in  return  for 
j)aying  u])front  jjoint.s  and/or  fees  and, 
if  so,  the  relative  merits  of  several 
alternatives  on  the  details  of  such  a 
requirement: 

Whether  additional  adjustments  to 
the  ])ri)])o.sal  concerning  the  treatment  of 
affiliate  fees  would  make  it  easier  for 
consumers  to  compare  offers  between 
two  or  more  c.redilors; 

Whether  to  require  that  a  consumer 
may  not  ])ay  iqifront  points  and  fees 
unle.ss  the  c.onsumer  qualifies  for  the 
zero- zero  alternative;  and 

Whether  to  require  information 
about  the  zero-zero  alternative  to  be 
])rovided  not  just  in  connection  with 
customized  quotes  given  jjrior  to 
application,  but  also  in  advertising  and 
at  the  time  that  consumers  are  provided 
disclosures  within  three  days  after 
a])])lication. 

Comments  Received  on  the  Pro])osal 

(A)nsiun(u'  group  coinnwnters.  There 
was  no  consensus  among  consumer 
grou]).s  on  whether,  and  how.  the 
Bureau  should  u.se  its  exem])tion 
authority  regarding  the  statutory  ban  on 
consumers  paying  u])front  ])oint.s  and 
fees.  Four  consumer  grou]).s  argued  that 
the  Bureau  should  allow  the  .statutory 
ban  to  go  into  effect.  The.se  consumer 
groujjs  asserted  that  paying  points  is 
generally  a  bad  idea  for  most  consumers 
given  the  time  it  takes  to  recoup  the 
cost,  the  diffic.ulty  of  ])redicting  whether 
the  consumer  will  refinance  or  sell 
before  that  time  comes,  the 
mathematical  difficulty  of  c.alculating 
when  that  time  is,  and  the  difficulty  of 
comparing  a  variety  of  different  offers. 
These  consumer  groups  indicated  that 
in  transactions  where  the  creditor 
com])en.sates  the  loan  originator, 
creditors  tyjiically  increase  the  interest 
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rate  to  some  extent  to  recoup  at  least  in 
])art  the  conpjensation  jiaid  to  the;  loan 
originators.  These  consinner  groups 
indicated  that  consumers  pay  fees  in  the 
exp(!ctation  of  decnxising  the  interest 
rate.  The  consinner  grou|).s  asserted  that 
when  l)oth  njifront  hies  and  interest 
rates  that  are  increased  to  jiay  loan 
originator  compensation  are  present  in 
the  tran.saclion,  the  consumer's  ])ayment 
of  cash,  paid  to  buy  down  the  intenist 
rate,  is  wasted  liecause  the  creditor  has 
hronght  the  interest  rate  nj).  These 
consumer  groups  al.so  asserted  that  this 
“see-saw”  of  incentive  ]jayments 
obscures  the  co.st  of  credit  to  consumers 
and  results  in  higher  costs  for 
consumers. 

The.se  consumer  grou]).s  al.so  opposed 
the  Bureau’s  projiosal  on  the  zero-zero 
alternative  ha.sed  on  concerns  that  the 
Bureau’s  proposal  would  he  a  very 
difficult  rule  to  enforce  and  very  easy  to 
manipulate.  These  consumer  groui).s 
indicated  that  additional  rules  to 
address  these  ri.sks  will  only  add  greater 
complexity  to  the  rules.  These  consumer 
groups  stated  that  if  the  Bureau  decides 
to  use  its  exemption  authority,  creditors 
should  only  be  allowed  to  offer  or 
disclose  a  loan  with  upfront  ])oint.s  and 
fees  n|)on  a  consumer's  written  reipiest. 

Other  consumer  groups,  however, 
advocated  different  approaches.  One 
consumer  groii])  snp])orted  the  Bureau’s 
use  of  its  exemption  authority  hecan.se 
this  grou])  believed  that  use  of 
origination  fees  to  cover  origination 
costs  and  di.scount  ])oint.s  to  reduce  the 
interest  rate  for  a  loan  can  provide  value 
to  the  horrower  in  certain  circumstances 
and  that  other  protections  regarding 
])oint.s  and  fees  in  the  Dodd-Frank  Act 
will  decrease  the  risks  to  consumers 
from  j)aying  njifront  points  and  fees. 
Specifically,  this  commenter  pointed 
out  additional  protections  on  i)oints  and 
fees  contained  in  the  Dodd-Frank  Act, 
such  as  limits  on  points  and  fees  for 
(]ualified  mortgages  as  implemented  by 
the  2018  ATR  Final  Ride,  and  new 
disclosures  to  be  issued  by  the  Bureau 
when  the  2012  TILA-RFSBA  Projjosal  is 
finalized  that  will  provide  a  clearer 
description  of  points  and  fees  j)aid  on 
loans.  Nonetheless,  this  consumer  group 
did  not  su])port  the  Bureau's  projiosal 
regarding  the  zero-zero  alternative.  This 
consumer  group  believed  that  re(]niring 
creditors  to  offer  a  product  with  no 
upfront  origination  fees  or  di.scount 
])oints  would  not  jirovide  significant 
])rotections  to  borrowers,  would  likely 
1)1!  confusing  to  consumers,  and  could 
also  harm  creditors.  For  examide,  this 
commenter  .stated  that  while  the  zero- 
zero  alternative  offered  by  a  particular 
creditor  may  he  less  complicated  than 
other  ojitions  that  creditors  offer,  it  may 


not  he  the  best  deal  for  the  consumer. 
Because  the  zero-zero  alternative  would 
he  a  re(|uired  disclosure,  creditors  mav 
he  di.scoiiraged  from  making  the  case  to 
the  consumer  that  a  zero-zero 
alternative  is  less  advantageous,  even 
when  it  really  is.  This  consumer  group 
suggested  that  in  lieu  of  the  zero-zero 
alternative,  creditors  should  he  reipiired 
to  disclo.se  all  points  and  fees  charged 
when  they  give  a  ipiote  to  a  borrower. 

Other  consumer  groups  generally 
.snp])orted  the  Bureau’s  n.se  of  its 
exemjition  authority  and  supiiorted  the 
j)ro])osal  regarding  the  zero-zero 
alternative  with  some  revisions. 
Suggestions  for  revisions  included 
requiring  information  about  zero-zero 
alternatives  to  he  provided  at  the  time 
that  consumers  are  jirovided  di.sclosiires 
within  three  days  after  application. 

Industiy  coininenters.  All  of  the 
industrv  commenters  stated  that  the 
Bureau  should  use  its  exemption 
authority  .so  that  the  .statutory  ban  on 
iqifront  points  and  fees  does  not  go  into 
effect.  Most  industry  commenters  rai.sed 
concerns  about  access  to  credit  if  the 
statutory  ban  on  upfront  points  and  fees 
went  into  effect,  or  if  a  creditor  was 
restricted  in  making  a  loan  with  iqifront 
jioints  and  fees  unless  the  creditor  al.so 
makes  available  the  zero-zero 
alternative.  .Several  industry 
commenters  indicated  that  some 
consumers  will  not  (]nalify  for  the  loans 
without  upfront  points  and  fees  hecan.se 
of  debt-to-income  reiiuirements.  If  the 
statutory  ban  were  allowed  to  go  into 
effect,  these  consumers  would  not  have 
the  op|)ortnnity  to  pav  upfront  ])oint.s 
and  fees  to  lower  the  intere.st  rate  so  that 
they  could  (jualify  for  the  loan. 

Some  industry  commenters  al.so 
indicated  that  loans  without  upfront 
points  and  fees  are  not  always  feasible 
for  all  consumers  and  all  tvpes  of  loans. 
In  some  cases,  creditors  cannot  recox’er 
foregone  origination  fees  by  increasing 
the  intere.st  rate  on  the  loan  hecan.se  the 
incremental  jiremium  paid  bv  the 
secondary  market  for  loans  with  higher 
interest  rates  may  he  insufficient, 
esjiecially  for  smaller  loans  or  higher- 
risk  borrowers.  In  addition,  one  (kSE 
indicated  that  an  increase  in  loans 
without  upfront  points  and  fees  could 
have  an  inqiact  on  iirejiavment  speed 
which  could  reduce  the  value  of 
mortgage  securities  and  thereby  drive 
up  mortgage  jirices  (intere.st  rates).  .Some 
industrv  commenters  also  noted  that 
some  mortgage  programs,  particularly 
those  designed  for  lower  income  peojile, 
do  not  allow  the  creditor  to  vary 
origination  fees,  or  may  cap  the  interest 
rate  on  the  loan  such  as  it  would  he 
difficult  for  the  creditor  to  recoup  the 
entire  origination  co.sts  through  a  higher 


intere.st  rate.  Many  indii.strv  commenters 
al.so  raised  concerns  that  the  loans 
without  points  and  fees  and  higher 
intere.st  rates  might  trigger  APR 
thresholds  for  high-cost  loans  under 
§  l()2(i.82  and/or  similar  state  laws,  and 
state  that  creditors  typically  are  not 
willing  to  make  the.se  types  of  high-co.st 
loans. 

In  addition,  some  industry 
commenters  also  rai.sed  concerns  about 
managing  prepayment  risk  for  portfolio 
lending  if  they  were  limited  in  their 
ability  to  impose  upfront  points  and  fees 
(especially  because  they  will  he  limited 
in  impesing  jirepayment  ])enaltie.s 
under  the  2018  A  TR  Final  Rule  and  the 
2018  HOEBA  Final  Rule),  due  industrv 
trade  group  noted  that  financial 
institution  prudential  regulators  have 
previously  warned  institutions  about 
offering  zero-zero  loans,  as  they  tend  to 
have  significantly  higher  prepayment 
speeds. 

One  industry  trade  group  commenter 
al.so  .stated  that  if  the  statutorv  ban  on 
upfront  points  and  fees  were  to  go  into 
effect,  it  would  reijuire  creditors  in  the 
vast  majority  of  tran.sactions  in  today’s 
market  to  restructure  their  current 
jiricing  practices  or  compensation.  This 
trade  group  indicated  that  some 
community  hankers  have  informed  it 
that  tho.se  community  hanks  will 
discontinue  their  mortgage  lines.  I'lie 
trade  groiqi  indicated  that  the  short¬ 
term  effects  would  he  very  damaging,  as 
mortgage  sources  would  shrink,  anil 
rales  would  ri.se  since  originators  that 
cannot  receive  upfront  points  or  fees 
from  the  consinner  would  he  forced  to 
recoup  their  origination  costs  through 
higher  rates.  .Several  credit  union 
commenters  al.so  were  concerned  about 
the  co.st  of  comiilying  with  the  jirojiosal 
re(]uiring  a  zero-zero  alternative  and  a 
bona  fide  trade-off,  indicating  that 
implementation,  training  anil  .system 
changes  would  hi;  expensive  and 
resource  intensive.  These  credit  union 
commenters  indicated  that  .some  smaller 
institutions  like  credit  unions  and 
community  hanks  may  deem  the  co.st 
too  high  and  exit  the  mortgage  business, 
leaving  the  largest  mortgage  loan 
operators  with  more  market  share  and 
consumers  with  fewer  choices. 

Nearly  all  of  the  industry  commenters 
al.so  stated  that  the  zero-zero  alternative 
as  jiroposed  was  unworkable  or 
undesirable.  Industry  commenters 
raised  a  numher  of  conqiliance  and 
operational  issues,  such  as  the  difficulty 
in  determining  jire-application  whether 
a  consumer  is  likely  to  (pialify  for  the 
zero-zero  alternative. 

.Some  industry  commenters  also 
(]uestioned  whether  the  zero-zero 
alternative,  as  projiosed,  would  he 
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iMMioficial  to  eonsuniers.  .Several 
comiiienters  raised  c:on(:erns  that 
tronsuiuers  wluai  they  are  given 
inibnnation  about  the  zero-zcao 
alternative  might  he  confused  about 
why  they  an;  rciceiviug  such  iiddrmatiou 
and  might  hidieve  that  the  zero-zero 
loan  was  always  tlu;  best  o|)tion  for 
them  (!ven  when  it  is  not.  .Souk; 
commeuters  expressed  concern  that 
consumers  mav  he  confnscul  hv 
receiving  information  about  a  zero- zero 
alternative  that  they  did  not  recjiiest. 

.Some  commeuters  also  indicated  that 
including  information  about  the  zero- 
zero  alternative  in  advertisements  might 
not  in  fact  enable  consumers  properly  to 
determine  the  lowest  ct)st  loan, 
especially  if  affiliates'  fees  were  treated 
as  upfront  points  and  fees,  hut  non¬ 
affiliates.  third-jjarty  fees  were  not. 

.Some  of  these  commeuters  also  urged 
the  Bureau  to  conduct  consumer  testing 
on  the  zero-zero  alternative,  similar  to 
what  it  has  done  to  ])repare  to  integrate 
the  existing  mortgage  loan  di.sclosur(;s 
under  TILA  and  RlvSPA. 

Many  industry  commeuters  sugge.sted 
that  tlie  Bureau  shouhl  provide  a 
complete  exemptiim.  The.se  commeuters 
g(!nerallv  helitned  that  tlie  Bunsiu 
.should  continue  to  studv  the  im])act  of 
regulating  points  and  fees  instead  of 
finalizing  an  approach  in  |anuarv  2013. 
.Some  of  tlui.se  conunenters  statcul  that 
the  Bureau  should  studv  the  impacts  of 
the  other  Title  XIV  ruhnnakiugs  on  the 
mortgage  market  before  adopting  any 
new  regulation  on  upfront  points  and 
fees.  whil(!  other  commeuters  stated  that 
the  Bureau  should  address  the  issue  as 
part  of  finalizing  the  2012  TlhA-RliSBA 
Proposal.  Other  indu.strv  commeuters 
did  not  advocate  for  a  com])lete 
exem|)tion.  hut  instead  advocated  for 
various  diffenmt  approaches  than  the 
zero-zero  alternatix  e  as  proj)osed. 
.Suggesttul  alternatives  inchuled 
nupuring  creditors  to  provide  a  generic 
disclosun;  .stating  that  additional 
options  for  rales,  fees,  and  pavmenls  are 
available,  to  make  the  zero-zero 
alternative  available  only  uj)on  recpiest 
of  the  consumer,  or  to  disclose;  the  loan 
with  the;  iew(;st  points  and  fees  for 
which  the  consumer  is  likely  to  (pialifv. 
Finally,  other  industry  commeuters 
slat(;d  that  the  zero-zero  alternative 
approach  was  unworkable  hut  did  not 
suggest  alternative  apjnoache.s. 

.S/u/e  hank  supervisor  conuueniers.  A 
group  submitting  comments  on  ht'half  of 
.State  hank  supervisors  supported  the 
zero- zero  alternative  without  suggesting 
any  revisions. 

'I’he  Final  Rule 

Use  of  the  Bureau’s  exenijhion 
authority.  As  di.scussed  in  more  detail 


below,  the  Bureau  adopts  in  this  final 
rule  a  complete  (;x(;mption  to  the 
statutory  ban  on  ujifront  points  and  fees 
set  forth  in  TIFA  s(;ction 
1 2‘)B(c)(2)(B)(ii).  S])ecifically.  this  final 
rule  revi.ses  pro])os(;d  ^  1()2(i.3()(d)(2)(ii) 
to  provich;  that  a  i)aymeut  to  a  loan 
originator  that  is  oth(;rwis(;  jjiohihited 
by  section  1 2‘)B(c)(2)(A)  of  the  Truth  in 
L(;nding  /\ct  is  neverthel(;,s.s  p(;rmitted 
pursuant  to  section  12‘)B(c)(2)(B)  of  the 
Act.  regardle.ss  of  whether  the  consumer 
makes  auv  u])iront  payment  of  discount 
points,  origination  ])oint.s,  or  fees,  as 
described  in  .section  12!)B(c){2)(Bl(ii)  of 
the  Act,  as  long  as  the  loan  originator 
does  not  rec(;ive  anv  com])en.sation 
dir(;ctly  from  the  consumer  as  de.scrihed 
in  section  12t)B(c:)(2)(B)(i)  of  the  Act. 

The  Bureau  is  including 
§  1()2().3()(d)(2)(ii)  in  the  final  rule  under 
its  authority  in  TILA  si;ction 
129B(c)(2)(B).  as  amended  by  section 
IIOOA  of  the  Dodd-Frank  Act,  to  waive 
or  create  exem])tion.s  from  this 
])rohihition  on  consumers  paying 
u])front  di.scount  j)oints.  origination 
])oints  or  origination  fe(;s  when;  the 
Bureau  determin(;.s  that  doing  so  is  in 
the  interest  of  consumers  and  in  the 
])uhlic  interest. Tin;  Bureau  has 
d(;t(;rmined  that  it  is  in  tin;  interest  of 
consumers  and  in  the  ])ul)lic  int(;re.st  to 
exercise  its  exemption  authority  in  this 
way.  to  avoid  the  d(;trim(;ntal  (;ffect  of 
tin;  statutory  ban  on  consunu;rs  jiaying 
upfront  points  and  fe(;s.  Tlu;  Bureau’s 
exercise  of  the  (;xemption  authority  will 
preserve  access  to  credit  and  consumer 
choice.  The  com])lete  (;xem])tion  also 
will  allow  the  Bureau  to  continue  to 
conduct  consumer  testing  and  market 
n;.search  to  imi)rove  its  ability  to 
regulate  upfront  points  and  fees  in  a 
way  that  maximizes  con.sum(;r 
protection  while  pre.serving  a(x:(;s.s  to 
creclit  and  empowering  consumer 
choice.  The  Bureau  is  concerned  that 
the  alternative  it  ])roposed  might  not 
s(;rve  consumers  or  the  ])uhlic. 
Accordingly,  the  ])roposed  exemption 
from  the  statutory  prohibition  as 
described  above,  and  contain(;d  in 
pro])o.st;d  §  1()2(».3(i(d)(2)(ii).  is  not 
adopted. 

As  (;xj)lain(;d  above,  eliminating 
upfront  points  and  fees  would  r(;sult  in 
an  increase;  in  interest  rat(;s  and  thus  in 
monthly  paym(;nt.s.  The  Bur(;au  is 
concerned  that,  at  the;  margins,  some 


'’’-Hu!  ItuiiNiii's  incliisidn  ol  Sj  l()2(i.;!(i((l)(2)(ii)  of 
llic  final  rnl(!  is  also  an  oxorciso  of  its  (!Xoni|)lion 
aulliorily  nndiirl  ll.A  s(M:lion  l().'j(a).  Hiis 
(sxoinption  will  ofidetnaa!  tho  |)ui'|)osi!  staUal  in 
1II,A  .soclion  I2!)H  of  onsinin^  llial  rosponsilih;. 
affordahio  inort^a';(!  cnulit  nniiains  availalilo  to 
c:ons\mu!i's  l)v  ijinsorvin”  a(:t:(!ss  lo  cindil  and 
consuinor  ciioico  in  crodit  as  oxplainod  in  this 
siipplonunitarv  inforination. 


consumers  would  not  (pialify  for  the 
loans  at  the  higher  interest  rate  h(;cause 
of  deht-to-income  ratio  underwriting 
r(;(iuirements.  UThe  statutory  ban  were 
allow(;d  to  go  into  (;fiect.  these; 
e:e)n.sume;rs  weeidel  ne)t  hiive;  the; 
e)])jK)rlunitv  te;  pav  uplVeent  peeints  anel 
ie;e;s  te;  lower  the;  intere;sl  r.ite  se)  th.it 
lhe;y  exeidel  epiiilify  fe)r  the;  lejcin. 

In  aelelilieen.  the;  Bureau  is  e'.e)ue;erue;el 
thill  it  lUiiy  neit  iilwavs  he;  ie;asihle;  Ibr  ii 
eaeeliteir  tei  eiffer  leians  without  U])fre)nt 
peiints  auel  lees  te;  all  e:e)usume;r.s  iinel 
viiriems  tyi)e;s  eif  leian  jireielueds.  In  seime 
e:a.se;s.  ine;re;asing  the  intere;st  rate;  em  a 
leian  will  neit  gene;rate  suffieaenl 
ine:re;mental  jnemium  tei  .illeiw  e:re;elite)rs 
te)  e:e)ver  their  e:e).st.s,  i;.si)e;e;iallv  Ibr 
smellier  loans  or  higher-risk  borrowers. 
For  example,  one  e;omme;nter  inelicateel 
that  histeirieail  elata  sheiws  that 
premiums  ])iiid  hv  the  .see:ondary  market 
for  3()-ye<ir  fixeiel-r.ite;  meirtgages  ha\’e;,  at 
times,  maele  it  eliffieailt  for  eaeeli tors  to 
re;e:e)ver  foregone;  upfremt  e:hcirg(;s  by 
inea'easing  the  interi;st  rate.  The; 
e:e)mmenter  noteel.  ibr  example,  that 
])rie)r  to  2005).  whe;n  the;  Boarel  Wiis  neit 
generallv  a  pure:hase;r  eif  meirtgage;- 
hae:ke;el  ,se;e:uriti(;.s,  ea'eeliteirs  hael 
eliffieailty  eiffering  zerei-zero  iilte;rnalive;s 
Ibr  30-ye;iir  fixeel-rate;  me)rlgage;s.  While; 
it  is  peissihle;  tluit  if  the;  staluteiry  h<m 
w(;re;  te)  ge)  inte)  effee:t  the;  .se;e;e)nelarv 
marke;t  might  iielju.st  se)  iis  tei  enable 
eaedile)rs  te)  ree:e)up  origination  e:e).sts  by 
inte;re;.st  rate  inea'e;ase;s  thiil  gene;rate; 
.snffie:ie;nl  ineaeases  in  the  ])remium  piiiel 
by  the;  S(;e:e)ndary  market,  the  Bureau 
re;mains  e;e)ne;e;rne;el  thiit  this  mav  ne)t 
hiipieen  for  all  .se;gm(;nt.s  of  the  market, 
anel  iis  a  re;sult  ace;e;.ss  te)  ea'e;elit  Ibr  .se)me; 
e'.onsnmers  may  he  im])aire;el. 

The;  Bureau  also  is  e:one:e;rneel  thiit 
eaeelitors  may  euirtail  certain  types  of 
l)ortfolio  leneling  if  the  statutory  ban 
were;  to  go  into  (;ffee:t.  (Community  hanks 
anel  some  eaeelit  unions,  in  particular, 
tenel  te)  make  loans  to  their  cu.ste)mers  e)r 
members.  whif:h  eainnot  he;  solel  inte;  the 
see:oneiiirv  market  l)e;e;au.se  e)f,  ibr 
e;ximij)le;,  uniejue;  fe;iitures  e)f  the;  ])re)pe;rtv 
e)r  the  e.'eensumer’s  finiine.es.  The;.se 
ea'e;dite)r.s  may  ne)t  he;  able;  te)  afforel  te) 
wait  te)  ree:e)up  their  e)riginiitie)n  e;ost.s 
e)ver  the;  life  e)f  the;  le)im  anel.  e;ve;n  if  they 
e:im.  they  may  have  eiiffieailty  managing 
l)re;i)iiyment  risk.  e;s])e;e;iiilly  heeaiuse 
e:re;elite)r,s  will  he;  limiteel  in  im])e).sing 
])re;])avment  ])eniiltie;s  unele;r  the;  Deeelel- 
Frank  Ae:l,  the  2013  ATR  l^’inal  Rule;  auel 
the;  2013  llOFFA  Final  Rule.  Fe)r 
e;xiim])le;.  e)ne;  e'.reelit  unieen  inelieaiteel 
thiit  it  eairrently  makes  many  short-term 
(10-  to  12-ye;iir)  fixeel-nite  leians  helel  in 
|)ortfe)lio  where  it  e:hiirge;s  a  relatively 
small  (.$2.')0-.S.')00)  flat  origination  fe;e  te) 
e)ffset  its  elireed  e:e).sts.  The  ea  eelit  union 
ele)e;s  not  e)ffe;r  a  ze;ro-zere)  alternative  in 
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the.se  instances  because  it  does  not  sell 
the  loan  into  the  ,sec:ondary  market  or 
generate  any  n])front  revenue.  The 
credit  union  indicated  that  it  would 
niconsider  originating  this  type  of  loan 
il  it  was  not  alh)wed  to  charge;  ni)iront 
lees  e)n  these  loans. 

The  Ihirean  also  notes  that  sonu; 
Federal  and  State  mortgage  i)rograms. 
l)articnlarly  those  designed  tor  lower- 
income  j)eoph;,  do  not  allow  the 
cr(;ditor  to  vary  origination  fees,  or  mav 
cap  the  interest  rate  on  the  loan  sncdi 
that  it  would  he  dilTicnlt  for  the  credite)r 
to  rece)nj)  the  entire  origination  costs 
through  a  higher  intere.st  rale.  While  it 
may  he  jK)ssihle  in  some  cases  for  the.se 
Federal  and  Slate  mortgage  programs  to 
he  re.structured  to  accommodate  zero- 
zero  alternatives,  the  Bureau  remains 
concerned  that  it  might  not  always  he 
feasible  to  do  so,  which  could  impair 
access  to  credit  for  lower  income 
cc)nsnmers  that  these  ])rograms  are 
designed  to  helj). 

In  sum,  the  Bureau  believes  that 
allowing  the  statutory  ban  in  TILA 
.section  12?)B(c)(2)(B)(ii)  to  go  into  effect 
has  the  potential  to  curtail  access  to 
credit  for  consumers,  which  would  he 
])articnlarly  tletrimental  to  consumers 
given  the  current  fragile  state  of  the 
mortgage  market.  Civ(;n  the  current  tight 
underwriting  standards  and  limited 
supply  of  credit,  driving  up  inter(;st 
rates  and  thus  monthlv  pavm(;nt.s,  and 
constricting  the  nnmher  of  creditors  in 
the  market,  could  he  particnlarlv 
damaging  to  consumers  who  are  alreadv 
having  difficnltv  (inalifving  for  credit. 

The  Bureau  also  believes  that 
allowing  the  statutory  ban  on  upfront 
])oints  and  fees  in  TILA  section 
129B(c)(2)(BKii)  to  go  into  effect  would 
significantly  limit  consumer  choi(;e  for 
financial  products  to  the  detriment  of 
consumers.  Some  mortgage  consumers 
may  want  the  lowest  rate  possible  on 
their  loans.  For  exam])le,  given  today’s 
low  interest  rate  environment,  a 
consumer  who  has  purchased  a  house  in 
which  the  consumer  ])lans  to  live  for 
many  years  may  he  h(;.st  served  by 
])aying  ni)front  origination  charges  in 
order  to  get  the  full  benefit  of  the 
current  low  int(;re.st  rates  or  even  paving 
discount  points  to  buy  down  that  rate. 

In  addition,  .some  mortgage  consumers 
may  prefer  to  lower  the  future  im)nthly 
jjayment  on  the  loan  below  .some 
threshold  amount,  and  paying  discount 
points,  origination  ])oint.s  or  origination 
lees  would  allow  consumers  to  achieve 
this  lower  monthly  ])ayment  by 
reducing  the  intere.st  rate. 'I’liis  is 

'(loiisununs  can  also  r(!(liu:(!  inonllilv  payiiKMils 
hv  makiii<>  a  liiggor  down  iiavinont.  in  order  to 
reduce!  the  loan  amount.  Non(!thel(!.s.s.  it  inav  take 


possible  today  as  creditors  typically 
offer  a  variety  of  pricing  options  on 
mortgages,  such  as  the  ability  of  a 
consumer  to  pay  ht.ss  in  upfront  points 
and  fe(;s  in  (txch.mge  for  a  higher 
interest  rate  or  to  p.iy  mort;  in  upfront 
])oint.s  and  fetts  in  exchangt;  for  a  lower 
interest  rate.  (Creditors  also  may  offer 
loans  without  n])front  points  and  fees  to 
soim;,  hut  not  all,  consumers. 

k’inally,  the  Bureau  believes  that 
l)re.serving  the  ability  of  consumers  to 
pay  upfront  points  and  fees  enhances 
the  efficiency  of  the  mortgage  market. 
Investors  in  mortgage  securities  face  the 
risk  that  in  declining  interest  rate 
environments  c;on.snmers  will  prepay 
their  mortgages.  Investors  factor  in  tliis 
pre|)ayment  risk  in  determining  how 
much  they  will  pay  lor  a  mortgage 
hacked  security,  (k)nsumers  who  pay 
discount  ])oint.s  and  .secure  a  lower  rate 
“signal”  to  investors  their  reduced 
likelihood  to  prepay.  'Fins  signaling,  in 
turn,  facilitates  a  more  efficient  market 
in  which  creditors  are;  able  to  provide 
such  consumers  with  a  lu;tter  deal. 

Tlu;  Bun;au  has  i;arefnlly  considered 
the  countervailing  considerations  noted 
by  some;,  although  by  no  m(;ans  all. 
consumer  groups.  The;  Bnr(;an 
r(;cognize.s  that  some  consumers — 
particularly  h;.s.s  .sophi.stie:ateel 
consumer.s — may  he  harm(;d  h(;cans(; 
they  do  not  fully  nnd(;r.stand  the 
com])l(;xity  of  the  financial  trad(;-offs 
when  they  pay  n])front  ])oint.s  and  lees 
and  thus  do  not  get  fair  value  for  them. 
Additionally,  eether  consumer.s  mav 
misperceive  their  likelihood  of 
pre])aying  their  mortgage;  (either  as  the 
re;sidt  eef  a  re;finane:e;  eer  a  he)me;  sale)  emd. 
as  a  result,  may  make  ele;e;i.sions  that 
])rove  not  te)  he  in  their  long-term 
ee.oneemie:  .se;lf-inte;rest.  'Fhe  Bureau  also 
ree;e)gnize;.s  that  there;  is  .se)nu;  evidenex; 
that  exmsnmers  pay  lower,  all-in  e;e)st.s 
when  they  ele)  not  pay  any  upfront  ce)st.s 
altlujugh  the;  Bureau  ne)te.s  that  the 
leaeling  stiiely  e)f  this  phe;ne)mene)n  wees 
l)a.se;el  een  a  perioel  e)f  time;  when  the 
e;e)mpe;n.satie)n  paiel  te;  eerigimitems  e:onld 
vary  with  the  te;rm.s  e)f  the;  tran.sae;tion. 

Ne;ve;rthe;le;.ss,  the;  Bure;au  idso 
he;lie;ve;.s,  fe)r  the  re;a.se)n.s  eliseais.seel 
ahe)ve;.  that.  me).st  e:onsume;rs  ge;ne;rally 

il  signiliciiiit  increiii.si!  in  tlin  down  iiiivinnnl  to 
iicliiovii  llu!  (Insirod  rodnetion  in  tlui  inontldx 
piiyinonl.  In  otliiir  words,  it  llu!  consinnor  iippliod 
till!  siiiiK!  funds  thill  111!  or  slin  would  othorwiso  jiiiv 
in  discount  points,  origiiiiition  points,  or  origiiiiition 
Inns  iind  iipplind  il  to  ii  liirgnrdown  piivinnnl  to 
riidiicn  tin;  loiin  iiinoiinl.  Ihn  consninnr  niiiv  not  giiin 
iis  liirgn  il  rndnclion  in  Ihn  monthlv  piivinnnt  iis  if 
Ihn  consninnr  nsnd  tlml  nuinn\’  to  piiv  discount 
points,  origimilion  points  or  origiiiiition  Inns  to 
rndiKin  thn  ininrnsi  niln.  .Somn  consninnrs  niiiy  idso 
ohtiiin  il  lax  hnnnill  hv  piiving  discount  points  thiit 
iipplying  such  funds  to  a  down  pavmnnt  would  not 
achinvn. 


benefit  frenn  having  a  mix  of  pricing 
etptions  available,  so  that  consumers  earn 
.se;le;e;t  finiinc.ial  proelncts  that  best  fit 
their  nei;els.  Allowing  the  .statutory  hem 
to  go  into  e;ffe;f:t  wonlel  prethihit  the 
IKiyment  of  peiints  anel  fe;e;.s  irre;.s])t;ctive; 
etf  the;  e;ire;um.stane:e;s  eif  their  petyment, 
whie:h  the;  Bure;;iu  l)e;lie;ve;.s  wetnlel 
signifieamtly  restried  e:on.snme;r.s’  e;he)ie;e;.s 
in  metrtgage  pre)elue:t.s  anel,  in  aggre;gate;, 
ae:ts  to  the  eletriment  etf  eatusumers  anel 
the;  |)nhlie:  interest.  While  the;  Bnre;an 
he;lieve;.s  that  additiemal  study  may  shetw 
that  aelelitietnal  restriedions  etn  n])fre)nt 
])oint.s  anel  fees  ;ire;  neeeleel  beyond  the; 
restriedieins  that  are  e;ontaineei  in  the; 

Title  XIV  Rulemakings,  the  Bur{;au 
l)e;lie;ve;s  that  it  woulel  he  imprudent  at 
this  time  to  re;.stritd  ce)nsnme;rs'  choices 
e)f  mortgage  proelncts  te)  etidy  eine  tvpe; — 
the)se  withe)ut  upfront  points  anel  fee.s — 
e;.spe;e:ially  heeamse  this  limitation  tnay 
impair  consnme;rs’  acce;s.s  te)  credit,  as 
diseaisseeel  ahe)ve.  'Fluis,  the  Bure;cni  has 
ele;te;rmine;d  that  it  is  in  the  intere;.st  e)f 
ea)n.sumers  anel  the  public  intere;.st  te) 
|)ie)viele;  a  ea)m|)lete;  e;xe;mption  ;it  this 
time,  te)  eivoiel  the  eletrimental  effe;{ds  e)f 
the;  statnteery  ban  on  e:e)nsnme;r.s. 

As  part  e)f  the  Bure;au's  ongeeing 
monite)ring  e)f  the;  me)rtgage;  market  ;mel 
fe)r  the;  pnrpeeses  e)f  the;  Deedel-Friink  Aed 
se;edie)n  ll)22(el)  five-year  re;vie;w.  the; 
Buie;;m  will  ;tsse;ss  he)W  the;  ea)m])le;te; 
e;xem])tie)n  e)f  the;  ])re)hil)itie)n  e)n  peeints 
anel  fe;e;.s  is  iiffeeding  eaensumers.  anel  the; 
iinpaed  e)f  the;  e)the;r  Title  XIV 
Rnlemiikings  anel  the;  fin.il  rule;  te)  he; 
aele)pteel  nneler  the  2102  'FILA-RFSBA 
Bre)i)e)sal  on  eaensniners'  nnele;rstaneling 
e)f  pe)ints  and  fee;s.  If  the  Bnre;au  were  te) 
dete;rmine  e)ve;r  this  time;  that 
eliminating  eer  narreewing  the  e;xe;m])tie)n 
is  in  the  intere.st  of  eaensumers  and  in 
the  public  intere.st.  the  Bureau  would 
issue  a  new  i)ropo.sal  for  puhlie;  ne)ti(a; 
anel  ce)mme;nt.  ’Flu;  Buie;au  notes. 
he)we;ver.  that  although  it  is  provieling  a 
ea)mplete  i;xe;mptie)n  te)  the  .statnte)ry  ban 
on  npfre)nt  pe)ints  anel  fe;e;.s  in  TILA 
seedie)!)  129B(c;)(2)(B)(ii)  at  this  time,  the 
Bnre;au  will  eaentinue  to  f;n.sure;  theit 
eaeelitors  are  complying  with  all  existing 
re;.stritdie)n.s  e)n  uj)fre)nt  pe)int.s  anel  fe;e;s. 

In  the;  e;ve;nt  that  preehlems  ele;ve;le)p  in 
the;  marketplace,  the  Bure;an  may  ii.se  its 
enfe)re;ement  autheerity,  sne:h  as  antheirity 
te)  pre;vent  unfair,  ele;e:e;})tive;,  e)r  cibnsive 
aeds  e)r  pr;iedice;.s  (IJDAAB)  nneler  .se;e:tie)n 
1031  e)f  the;  Deeelel-Frank  Aed,  as  well  ets 
e:e)nsiele;ring  further  aedion  nneler  se;edie)n 
1031  e)r  e)ther  iiutheerity. 

Ze;o-Zf)ro  o//f;;ne///\’e.  'Fhe;  Bnre;an  idse) 
ele)e;s  not  believe  it  is  pruele;nt  at  this 
time;  to  eieleept  the  })re)po.sai  re;gareling  the 
zero-zere)  alternative.  As  eliscns.seel 
al)e)ve.  the  Bure;an  pre)pe).se;d  te)  strnedure; 
the;  n.se  e)f  its  exemptieen  anthe)rity  te) 
enable  c;onsnmer.s  to  re;e:eive  the  l)e;nefit.s 
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of  obtaining  loans  that  do  not  include 
di.scount  jioints.  origination  points  or 
origination  fees,  but  also  to  preserve 
consumers’  ability  to  c:hoose  a  loan  with 
such  ])oints  and  fees.  Based  on 
comments  received  on  the  zero-zero 
alternative  and  its  own  further  analvsis. 
the  Bureau  has  concerns  whether  the 
zero-zero  alternative  as  proposcul  would 
accomplish  what  the  Bureau  believes  to 
Im?  the  objectives  of  the  statute,  which  is 
to  facilitate  consumer  shopping  and 
enhance  consumer  decision-making. 

The  Bureau  is  concerned  that  some 
consumers  might  find  the  zero-zero 
alternative  confusing,  and  it  believes 
that  testing  would  hi;  needed  to 
determine  whether  a  variant  of  the  zero- 
zero  alternative  can  he  fashioned  to 
provide  information  and  protections  to 
consumers  that  outweigh  possible 
disadvantages.  Several  commenters 
raised  concerns  that  when  consumers 
are  given  information  about  the  zero- 
zero  alternative,  they  might  he  confused 
about  why  they  are  receiving  such 
information  and  might  believe  that  a 
zero-zero  alternative  was  alwavs  the 
best  option  for  them  ev(;n  when  it  is  not. 
For  example,  one  consumer  group 
commenter  stated  that  while  the  zero- 
zero  alternative  ottered  by  a  particular 
creditor  may  he  less  complicated  than 
other  options  that  creditor  offers,  it  may 
not  he  the  best  deal  for  the  ct)nsumer. 

The  Bureau  also  solicited  comment  on 
adopting  rules  that  would  recjuin; 
creditors  to  advertise  the  zero-zero 
alternative  when  adviatising  loans  with 
upfront  i)oinls  and  fees,  'rhrough  the 
|)ropo.sal.  the  Bureau  had  intended  to 
facilitate  consumer  shopjjing  hv 
(juliancing  the  ability  of  consumers  to 
make  comparisons  using  loans  that  do 
not  include  di.scount  point,  origination 
points  or  origination  fees  made  available 
l)y  different  creditors  as  a  basis  for 
comparison.  As  discus.sed  above,  for 
transactions  that  do  not  involve  a  loan 
originator  organization,  under  the 
proposal  a  creditor  would  be  deemed  to 
Im!  making  the  zero-zero  alternative 
available  if.  in  i)roviding  a  I'.onsumer 
with  an  interest  rate  cpiote  s])ecitic  to 
the  consumer  for  a  loan  which  included 
points  or  fees,  the  creditor  also  provided 
a  (jiiote  for  a  com])arahle.  alternative 
loan  that  did  not  include  i)oint.s  and  lees 
(unless  the  consumer  is  unlikelv  to 
(lualiiy  for  the  loan).  In  putting  this 
proposal  forward,  the  Bureau 
recognized  that  by  the  time  a  consumer 
receives  a  cpiote  from  a  particular 
creditor  for  an  interest  rate  specific  to 
that  consumer  the  consumer  may  have 
already  completed  his  or  her  shopjiing 
in  comparing  rates  from  different 
crculitors.  Thus,  the  Bureau  sugge.sted, 
without  a  sjiecific  projiosal,  that 


revising  the  advertising  rules  in 
§  1028. 24(d)  might  he  a  critical  Iniilding 
block  to  enable  consumers  to  make 
comparisons  using  loans  that  does  not 
include  di.scount  points,  origination 
|)oinls  or  origination  fees  made  available 
by  different  creditors  as  a  basis  for 
compari.son. 

Some  industry  commenters  argued 
that  recpiiring  information  about  the 
zero-zero  alternative  in  adverti.semcmts 
would  present  the  serious  risk  of 
providing  too  much  information  for 
consumers  to  digest  and  may  only 
confuse  consumers.  Some  industry 
commenters  also  indicatcid  that 
including  information  about  the  zero- 
zero  alternative  in  advertisements  might 
not  in  fact  enable  consumcirs  properly  to 
determine  the  lowest  cost  loan, 
es])ec:ially  if  affiliates’  fees  were  treated 
as  u])front  jioints  and  fees,  hut  non¬ 
affiliate,  third-party  fees  were;  not.  To 
address  this  further  issue  and  facilitate 
.shoi)])ing  on  zero-zmo  alternatives  made 
available  bv  multiple!  creditors,  the 
projio.sal  also  had  soliinted  comment  on 
which  fees  to  include  in  the  definition 
of  upfront  points  and  fees,  including 
whether  to  inchule  fees  irrespective  of 
affiliate  status  or  fees  based  on  the  type 
of  .service  jirovided.  Comments  on  tlie 
pniposal,  however,  did  not  ])oint  to  a 
clear  way  to  re.solve  these  int(!rlinked 
issues.  Moreover,  thi!  Bureau  has  not 
conducted  consumer  testing  on  how 
ailvertising  rules  could  he  structured 
and  the  definition  of  jioints  and  fees 
adjust(!d  to  facilitate  shopping  and 
reduce  consumer  confusion  or  whether 
recpiiring  a  zero-zero  price  cpiote 
without  moclifving  the  advertising  rules 
would  facilitate  consumer  shopping. 

Finally,  ha.secl  on  c:c)mments  rec:eived, 
the  Bureau  has  c:onc;ern.s  whether  a  zero- 
zero  alternative  c:an  he  caafted  that  is  not 
easily  evaded  by  creditors.  In 
developing  its  jirojicisal,  the  Burciaii 
recognized  that  l)ec:au.se  a  loan  with  no 
upfront  ])C)int.s  and  fees  will  c:arrv  a 
higher  interest  rate,  not  every  c:onsumer 
cam  ciualiiy  for  both  a  loan  with  upfront 
exists  and  a  loan  with  none!.  Under  the 
Biircxiu’s  proposal,  thc!rc!forc!.  the 
creditor  was  not  rcxpiired  to  make 
available  the  zcnci-zero  alternative  to 
cxmsuniers  that  were!  unlikely  to  cjiialifv 
for  it.  In  including  this  provision,  the 
Biircniu  was  cx)nc;c!rnc!cl  that  caculitors 
that  do  not  wish  to  make  available!  loans 
without  iijifront  jioints  and  lees  to 
(X!rtain  exmsumers  cxiiild  po.ssihlv 
manipulate  tlieir  underwriting 
standards  so  that  Iho.sc!  cxinsumers 
would  not  cpialify  for  suc;h  loans  or 
cxiuld  set  the  intc!rc!.st  rates  on  thc!ir 
liurported  alternative's  without  upfront 
points  and  feces  high  eenough  for  cxirtain 
exmsumers  that  those  exmsiimen's  exnilei 


not  satisfy  the  e:reelitor’.s  underwriting 
.standiirds.  Thus,  thee  Bureau  .solieatexl 
eximment  on  another  .ilternative, 
wheerehy  a  exeeelitor  would  hc!  iiermitteed 
to  make!  available  a  loan  that  includes 
disexiimt  ])e)int.s,  origineitioii  ])e)int.s  or 
origination  feces  only  when  the 
exmsiimeer  akso  epialifies  for  the  zero-zero 
alternative.  The  Bureau  was  eeonexerneed, 
howeever,  that  adoption  of  sue;h  an 
alteenicitive  could  im])air  aceexess  to  eereedit 
to  the  eextent  there  weree  exinsumeers  who 
cxiuld  only  eiualily  for  a  loan  with 
upfront  Jioints  or  fees.  The  Bure.iu 
.seilieeited  eximment  on  this  i.ssiie. 

Industry  eximmenters  indiexited  that 
the  alteernative  ajijjroaedi  would  limit 
aexxiss  to  e:redit  to  some  consumers, 
similar  to  the  tyjies  of  risks  to 
cxinsumers’  aeecxiss  to  e.redit  that  would 
result  if  the  statutory  jirovision  was 
imjilenienteel  iinaltered.  as  discussed 
aliove.  In  addition,  seveeral  ceonsumer 
greiuji  commenters  argued  that  the 
“unlikely  to  epialifv”  stemdard  would  he 
eliffiexilt  to  enforex!  and  very  ea.sy  to 
manijiiilate.  The.se  eximmenters 
exjire.ssed  cxinexirn  that  e:reeliteir.s  mav  he 
dishonest  about  how  they  deexde  who  is 
unlikelv  to  ejualify  for  the  zero-zero 
cilternative,  may  manijiulate 
underwriting  standards,  or  imiv  set 
interest  rates  high  for  cxirtain  cxinsumers 
to  avoid  being  recpiired  to  offer  the  zero- 
zero  alternative,  which  they 
additionally  argued  cxiuld  jicise  risks  for 
violations  of  fair  lending  laws.  The 
Bureau  is  cxinc.erned  that  the  zerci-zerci 
alternative  as  jircijio.sed  may  not  jircivide 
the  intended  henefits  if  the  recjiiirement 
can  he  easily  evaded  by  creditors. 

The  Bureau  has  gained  substantial 
knowledge  from  tliese  discxissions  about 
the  zero-zero  alternative  and  believes 
that  there  is  .some  potential  in  the  future 
to  aclojit  some  variant  of  the  zerci-zerci 
alternative  that  sufficiently  mitigates  the 
c:oncerns  discxissed  above  and  that 
.strikes  the  ajijirojiriate  lialancxi  between 
the.se  cximjieting  considerations.  The 
Bureau  believes,  however,  that 
finalizing  now  any  jiarticxilar  variant  of 
the  zero-zero  alternative  ab.sent  further 
.study  on  a  varietv  of  unsettled  issues 
and  further  notice  and  eximment  on  a 
refined  jircijio.sal  would  risk  harm  to 
cxinsiimer  interests  and  the  jiiitilic: 
interest  in  a  jiericicl  of  market  fragility 
and  cxincxirrenl  fundamental  changes  in 
the  regulatory  framework. 

'rhere  remain  imre.solved  many 
c;ruc:ial  issues  relating  to  the  design, 
ci]ieraticin.  and  likely  effects  of  adojiting 
the  zero-zero  alternative,  incdiiding 
whether  di.scdosing  the  zero-zero 
alternative  to  cxinsumers  either  jire-  or 
jicist  ajijilicxition  or  both  is  in  fact 
beneficial  to  cxinsumers  in  shci|i|iing  for 
a  mortgage  and  cxinsumer  understanding 
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of  trade-offs;  how  best  to  structure 
advintising  rules.  ])ost-a])])lication 
disclosures,  and  the  bona  fide 
r(!(|uirenient  if  thciv  are  determined  to  he 
valuahh;  to  consumers;  and  the 
assessment  of  the  effects  on  consumer 
and  market  l)ehaviors  of  the  other  Title 
XIV  Rulemakings  and  tlu;  final  rule  to 
h(!  adopted  under  the  2102  TILA- 
Rl'kSFA  Froi)osal.  'flu!  Bureau,  while 
mindful  of  its  goal  to  Indp  consumers 
make  better  informed  decisions,  is  not 
cnrnmlly  able  to  judge  whether  and  how 
to  structure  the  zero-zero  alternative  or 
whether  a  different  a])proach  to  the 
regulation  of  upfront  points  or  fees 
would  he  more  effective  to  advance 
(longress’s  purposes  in  enacting  the 
points  and  fees  provision. 

AdditioiKil  study  nuudud.  The  Bureau 
considers  the  issues  ])resented  in  this 
rulemaking  related  to  the  ])ayment  of 
|)oints  and  fees  to  he  a  crucial 
unresolved  jhece  of  its  Title  XIV 
Rulemaking  efforts  to  reform  the 
mortgage  market  after  the  consimujr 
abuses  that  contributed  to  the  mortgage 
crisis  and  its  negativ(;  impact  on  the 
l)..S.  economy,  fhe  Bureau  is  committed 
to  determining  what  additional  steps,  if 
any.  an;  warranted  to  advance  the 
int(M'est.s  of  consumers  and  tin;  ])nt)lic. 
The  mortgage  market  has  nmhngone 
significant  shifts  in  the  past  few  y(;ars. 
and  the  Bureau  helieviis  it  will  continue 
to  do  so  as  the  Title  XIV  ])rotections  are 
implemented  and  the  new  di.sclosnre- 
uigime  in  the  2012  TILA-RE.SBA 
Bropo.sal  is  finalized  and  imj)lemented. 

For  example,  the  Board’s  2010  Loan 
Originator  Final  Rule  reshaped  how 
loan  originators  may  he  comj)ensated. 
and  this  rulemaking,  while  continuing 
the  basic  a])j)roach  of  that  earlier 
rulemaking,  makes  significant 
adjustments  to  remove  loan  originators’ 
incentives  to  steer  consumers  to 
particular  loans  to  their  detriment.  In 
addition,  as  noted  above,  the  2013  ATR 
Final  Rule  imposes  limits  on  the  points 
and  fees  for  a  (jiialificul  mortgage,  the 
2013  HOEBA  Final  Rule  lowers  the 
points  and  fees  threshold  for  high-cost 
loans,  and  both  rules  include  loan 
originator  compensation  in  the 
calculation  of  points  and  fees. 

Moreover,  the  Bureau  akso  is  in  the 
])roce.ss  of  finalizing  its  2012  'FILA- 
Rfi.SBA  Proposal  to  revise  loan 
disclosures  for  closed-end  mortgages, 
including  the  Loan  I'istimate.  which 
would  he  given  within  three  (lavs  after 
aj)j)lication  and  is  designed  to  enhance 
consumers’  understanding  of  points  and 
fees  charged  on  the  loan  and  to  facilitate 
consunK!!'  shoj)])ing.  The  Burcxm  also  is 
in  the  |)rocess  of  niceiving  comments  on 
its  2013  A'l’R  (Concurrent  Pro])osal 
which  will  address  the  issue  of  how 


loan  originator  compensation  should  he 
factonul  in  to  the  calculation  of  points 
and  fees  which  determimxs  whether  a 
loan  can  he  a  (jnalified  mortgage  or 
whetluM-  a  loan  is  cov(;red  by  IIOEPA. 

Without  ex|)eriimce  under  the  new 
r(!gulatory  njgime  and  without 
consumer  testing  and  marked  research, 
the  Bureau  is  imciatain  whether 
finalizing  a  v(!rsion  of  the  zero-zero 
alternative  or  some  other  altcirnative 
would  benefit  consumers.  Once  the  new 
rules  take  (dfect.  the  Bureau  int(!nds  to 
direct  its  te^sting  and  res(;arch  to  identifv 
the  impact  of  the  rules  on  the 
j)r(!valence  and  size  of  u])front  points 
and  fees,  consumers’  understanding  of 
those  charges  and  the  alternatives  to 
them,  and  the  choices  consumers  make, 
including  whether  consumers 
understand  and  make  informed  choices 
ha.sed  on  the  trade-off  hidweim  the 
payment  of  upfront  points  and  fees  and 
the  interest  rate.  Based  on  the  results  of 
that  research  and  analysis,  the  Bureau 
will  consider  wlndher  some  additional 
actions,  such  as  pro])osing  a  different 
version  of  the  zero-Z(!ro  altcn  iiative.  an; 
apj)ropriate  to  enhance  consumer 
(hicision  making  and  consumer  choice 
and.  if  so.  how  to  l)(!st  effectuate  tho.se 
goals. 

'file  Burtnin  is  r(!(piired  hv  s(!ction 
l()22(d)  of  the  I)odd-l'’rank  Act  to 
conduct  an  a.sse.ssment  of  the 
effectiveiKJSS  of  each  significant  rule  the 
Board  issues  and  to  pnhli.sh  a  report  of 
that  asse.ssment  within  five  ycuirs  of  the 
effective  date  of  each  such  rule.  To 
])re])are  for  such  an  a.ssessment.  the 
Bureau  intends  to  conduct  baseline 
(■((.search  to  imderstand  consumers’ 
current  understanding  and  decision 
making  with  nxsjxict  to  the  tradeoffs 
between  uj)front  charges  and  interest 
rates.  The  Bureau  will  nnd(;rtake  further 
research  once  this  rule,  and  tin;  related 
rules  discussed  above,  take  effect, 
rhrongh  this  r(!search.  the  Bureau  will 
a.ssess  how  the  comjjlete  exem])tion  of 
the  ])r()hil)iti()n  on  jjoints  and  fees  is 
affecting  consunnas  and  how  best  to 
further  consumer  ])rotection  in  this  area. 

Prohibition  on  Stooring 
3(i(e)(3)  Loan  Options  Presented 

Existing  S  l()2().3()(e)(l )  provides  that 
a  loan  originator  mav  not  direct  or 
“ste(;r”  a  consinma'  to  consummate  a 
Iran.saction  based  on  the  fact  that  the 
originator  will  r(!ceive  greater 
comj)ensation  from  the  creditor  in  that 
transaction  than  in  other  transactions 
the  originator  offerrul  or  could  have 
offered  to  the  consumer,  unless  the 
consummated  transaction  is  in  the 
consumer’s  interest.  S((cti()n 
l()2(L3(i(e)(2)  provides  a  .safe  harh(a'  that 


loan  originators  may  n.se  to  comply  with 
the  prohibition  set  forth  in 
S  l()2(j.3(j(e)(l).  Specifically. 

§  l()2().3(i(e)(2)  provi(l(!s  that  a 
transaction  does  not  violate 
t?  l()2(i.3()(e)(l)  if  the  consumer  is 
])r(!.sent(!d  with  loan  options  that  meet 
certain  conditions  s((t  forth  in 
l()2(i.3(i(e)(3)  for  ((ach  tvpe  of 
transaction  in  which  tin;  consiinKU’ 
expre.ss(!(l  an  inter((st.  'fhe  t(irm  “type  of 
transaction’’  refers  to  whether;  (1)  A 
loan  has  an  annual  percentage  rate  that 
cannot  in(:rea.s(;  after  consummation;  (2) 
a  loan  has  an  annual  percentage  rate 
that  may  increa.se  after  consummation; 
or  (3)  a  loan  is  a  reverse  mortgage. 

As  set  forth  in  §  l()2(>.3()(e)(3).  to 
(lualify  for  the  .safe  harbor  in 
^  1()2(L38((;)(2),  a  loan  originator  must 
obtain  loan  ()])tions  from  a  significant 
numh(;r  of  the  creditors  with  which  the 
originator  regularly  does  business  and 
must  ])resent  the  consumer  with  the 
following  loan  o])tions  for  each  ty])e  of 
transaction  in  which  the  consumer 
(?x])r(!ss((d  an  intenist;  (1)  The  loan  with 
the  low(;.st  intere.st  rate;  (2)  the  loan  with 
the  lowest  total  dollar  amount  for 
origination  points  or  fees  and  di.sconnt 
l)oints;  and  (3)  the  loan  with  the  lowest 
inter(!st  rate  without  negative 
amortization,  a  pnipayment  penalty,  a 
balloon  payment  in  the  first  seven  years 
of  the  loan  term,  shared  (((putv.  or 
shared  a))j)reciati()n.  or.  in  the  case  of  a 
reverse  m()rtgag(!.  a  loan  without  a 
prepaynumt  penalty,  .shanul  (upiity.  or 
shared  a])])re(:iati()n.  Under 
S  l()2().3()(e)(3)(ii).  the  loan  originator 
miKst  have  a  good  faith  belief  that  the 
options  presented  to  the  consumer  as 
discnss(!(l  above  are  loans  for  which  the 
consumer  likely  (]ualifi((s. 

Discount  Points.  Origination  Points  and 
Origination  F((es 

As  discussed  above,  to  (jualify  for  the 
.safe  harbor  in  §  l()2(i.3n(e)(2).  a  loan 
originator  must  j)r(;sent  to  a  consumer 
particular  loan  o])ti()ns.  one  of  which  is 
the  kian  with  the  low((.st  total  dollar 
amount  for  “origination  points  or  fees 
and  di.scount  points"  for  which  the  loan 
originator  has  a  good  faith  heli(;f  that  the 
consumer  likely  (iualifi(!S.  Sou 
S  l()2().3(i(e)(3)(i)((i)  and  (e)(3)(ii).  For 
consistency,  the  Bureau  proposed  to 
revise  §  l()2().3(i(e)(3](i](('>)  to  use  the 
terminology  “discount  ))()ints  and 
origination  points  or  fees.”  a  defined 
term  in  jjropo.sed  l()2().3(i((l)(2)(ii)(B). 

In  addition,  the  Bureau  propo.sed  to 
amend  ^  l()2n.3(i(e)(3)(i)((d  to  address 
the  situation  where  two  or  more  loans 
have  the  same  total  dollar  amount  of 
discount  points,  origination  points  or 
origination  fees.  This  situation  would 
have  been  more  likely  to  occur  in 
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transactions  subject  to  ])roj)o.sed 
§  102(i.3(i(d)(2)(ii).  As  discussetl  above, 
proj)o.sed  §  102().3ti(d)(2)(ii)(A)  would 
liave  nujuired.  as  a  i)rere(]uisile  to  a 
creditor,  loan  originator  organization,  or 
atniiate  of  either  imposing  any  discount 
points,  origination  points  or  origination 
lees  on  a  consumer  in  a  tran.saction.  that 
llu!  creditor  al.so  make  aviiilable  to  the 
consumer  a  comparable,  alternative  loan 
that  (lo(;s  not  include  discount  points, 
origination  points  or  origination  lees, 
unless  the  consumer  is  unlikely  to 
(jualify  for  such  a  loan.  Under  tin; 
pro|)o.sal.  for  transactions  that  involve  a 
loan  originator  organization,  a  creditor 
would  make  available  to  the  consumer 
a  comi)arahle.  alternative  loan  that  does 
not  include  discount  points,  origination 
j)oints  or  origination  fees  if  the  creditor 
communicates  to  the  loan  originator 
organization  the  pricing  for  all  loans 
that  (to  not  include  discount  jjoints. 
origination  |)oints  or  origination  fe(;s, 
unhi.ss  the  consumer  is  unlikely  to 
(inalify  for  such  a  loan.  Thus,  under  the 
propo.sal.  each  creditor  with  whom  a 
loan  originator  organization  regularly 
does  business  generally  would  have 
Ihm!!!  communicating  pricing  to  the  loan 
originator  organization  for  all  loans  that 
do  not  include  discount  points, 
origination  points  or  origination  fces. 

Proposed  §  102(i.3(>(e)(3)(i)(C]).  read  in 
conjunction  with  ^  l()2(i.3()(e)(3)(ii), 
provichid  that,  with  res|)(‘ct  to  the  loan 
with  the  lowe.st  total  dollar  amount  of 
di.sconnt  {)oints  and  origination  points 
or  f(H5s.  if  two  or  more  loans  have  the 
same  total  dollar  amount  of  discount 
points,  origination  })oints  or  origination 
f(M!s.  th(!  loan  originator  mu.st  pre.scmt 
the  loan  from  among  those  alternativcis 
that  has  the  lowest  int(!rest  rate  for 
which  the  loan  originator  has  a  good 
faith  beli((f  that  the  consumer  likelv 
(iualiri(!s. 

'rhe  Bureau  did  not  receive  anv 
comments  on  this  asp(ict  of  the 
jjroposal.  This  final  rule  adopts 
proposed  ^  l()2().3(>(e)(3)(i)(C)  with  one 
revision.  As  discus.scui  above,  this  final 
rule  d(H!s  not  adopt  the  j)ropos(;d 
recpiinaiumt  that,  as  a  pirTecpiisite  to  a 
cnulitor.  loan  originator  organization,  or 
afilliate  of  either  imjMjsing  any  discount 
points,  origination  points  or  origination 
fcujs  on  a  consmmjr  in  a  transaction,  that 
the  creditor  also  make;  available  to  the 
consumer  a  comparable,  alternative  loan 
that  does  not  include  discount  |)oint.s. 
origination  points  or  origination  hujs. 
unl(!.ss  the  consumer  is  uidikely  to 
(jualify  for  such  a  loan.  In  addition,  this 
filial  rule  does  not  adopt  the  definition 
of  “di.sconnt  points  and  origination 
|)oint.s  or  fees"  as  propo.sed  in 
§  l()2(i.3(i(d)(2)(ii)(B).  Accordingly, 

§  102().3()(e)(3)(i)((i).  as  adopted  in  this 


final  rule.  do(!s  not  u.se  the  term 
“discount  points  and  origination  points 
or  fees"  as  ])roposed  in 
S  l()2().3(i(e)(3)(i)((;).  As  adopted, 

4}  1()2(i.3(i(e)(3)(i)((i)  is  revised  to  use  the 
])hrase  "discount  jioints.  origination 
lioints  or  origination  fees"  to  make  more 
clear  which  points  and  fees  are  included 
for  purposes  of  this  jirovision.  Fven 
though  the  jirovision  in 
102(i.3()(d)(2)(ii)  regarding  the 
conijiarahle,  alternative  loan  is  not 
adojited  in  this  final  rule,  the  Bureau 
believes  that  the  additional  clarification 
added  to  5^  l()2(i.3ti(e)(3)(i]((i]  is  still 
useful.  33ie  Bureau  believes  that  there 
still  may  he  cases  where  two  or  more 
loans  available  to  he  jiresented  to  a 
consumer  by  a  loan  originator  for 
])ur|)ose.s  of  the  safe  harbor  in 
^  l()2(i.3(i(e)(2)  have  the  same  total 
dollar  amount  of  discount  jioints, 
origination  jioints  or  origination  fees.  In 
these  cases.  l()2(i.3(i(e)(i)(3)(C)  as 
adojited  in  this  final  rule,  and  read  in 
conjunction  with  l()2(i.3(i(e)(ii).  would 
jirovide  that  the  loan  originator  must 
jiresent  the  loan  with  the  lowest  interest 
rate  that  has  the  lowest  total  dollar 
amount  of  discount  jioints,  origination 
jioints  or  origination  fees  for  which  the 
loan  originator  has  a  good  faith  belief 
that  the  consumer  likely  (jualifies. 

The  Loan  With  the  Lowest  Interest  Rate 

As  discussed  above,  to  (jualify  for  the 
safe  harbor  in  §  l()2(i.3(i(e)(2).  a  loan 
originator  must  jiresent  to  a  consumer 
jiarticular  loan  ojitions.  one  of  which  is 
the  loan  with  the  lowest  interest  rate  for 
which  the  loan  originator  has  a  good 
faith  belief  that  the  consumer  likelv 
(jualifies.  .See  §  1()2(i.3(i(e)(3)(i)(A)  and 
(e)(3)(ii).  Mortgage  creditors  and  other 
industry  rejire.sentatives  have  asked  for 
additional  guidance  on  how  to  identify 
the  loan  with  the  lowe.st  interest  rate,  as 
.set  forth  in  ^  H)2(i.3(i(e)(3)(i)(A),  given 
that  a  consumer  generally  can  obtain  a 
lower  rate  by  jiaying  discount  jioints.  'Fo 
jirovide  additional  clarification,  the 
Bureau  jirojio.sed  to  amend  comment 
3(i(e)(3)-3  to  clarify  that  the  loan  with 
the  lowe.st  interest  rate  for  which  the 
consumer  likely  (jualifies  is  the  loan 
with  the  lowest  rate  the  consumer  can 
likelv  obtain,  regardle.ss  of  how  many 
discount  jioints  the  consumer  must  jiay 
to  obtain  it. 

'Fhe  Bureau  did  not  receive  anv 
comments  on  this  asjiect  of  the 
jirojiosal.  The  final  rule  adojits 
comment  3(i(e)(3)-3  as  jirojiosed  in 
suhstance,  with  .several  revisions  to 
clarify  the  intent  of  the  comment. 
Comment  .3(i(e)(3)-3  is  revised  to  clarify 
that  the  loan  with  the  lowe.st  interest 
rate  for  which  the  consumer  likelv 
(jualifies  is  the  loan  with  the  lowest  rate 


the  consumer  can  likelv  obtain, 
regardless  of  how  many  discount  jioints, 
origination  jioints  or  origination  fees  the 
consumer  must  jiay  to  olitain  it.  As 
adojited  in  this  final  rule,  comment 
3(i(e)(3)-3  uses  the  jihra.se  “discount 
jioints.  origination  jioints  or  origination 
fees.”  consistent  with 
5?  l()2().3(i(e)(3)(i)(fi).  as  discussed  above. 
In  addition,  the  first  sentence  of  the 
comment  is  revised  to  reference  the 
re(juirement  in  S  lB2(i.3(i(e)(3)(ii)  that 
the  loan  originator  must  have  a  good 
faith  belief  that  the  ojitions  jiresented  to 
the  consumer  under  S  l()2(i.3(i(e)(3)(i) 
are  loans  for  which  the  consumer  likely 
(jualifies. 

3()(f)  Loan  Originator  Qualification 
licqnircnwnts 

.Section  14()2(a)(2]  of  the  Dodd-I'rank 
Act  added  I'lLA  section  129B(a)  and 
(h)(1),  which  imjioses  new  nujuirements 
for  mortgage  originators,  including 
nujuirements  for  them  to  he  licen.sed, 
registered,  and  (jualified.  and  to  include 
their  identification  numhers  on  loan 
doenments.  l.'i  IJ..S.(;.  I(i3!)li.  It  al.so 
added  TILA  section  1 2t)B(li)(2),  which, 
as  amended  hv  .section  TIOOA  of  the 
Dodd-luank  Act,  nujuires  the  Bureau  to 
jire.scrihe  regulations  re(juiring 
(lejiository  institutions  to  establish  and 
maintain  jirocedures  reasonably 
designed  to  assure  and  monitor  the 
conijiliance  of  such  dejiositorv 
institutions,  the  subsidiaries  of  such 
institutions,  and  the  enijilovees  of  such 
institutions  or  subsidiaries  with  the 
re(juirements  of  TILA  section  12t)B  and 
the  registration  jirocedures  established 
under  section  l.'i()7  of  the  .SAFE  Act,  12 
U.S.C.  .'ll 01.  e/  scq. 

'FILA  section  129B(li)(l)(A)  authorizes 
the  Bureau  to  issue  regulations  re(juiring 
mortgage  originators  to  he  regi.stered  and 
licen.sed  in  conijiliance  with  .State  and 
Federal  law,  including  the  .SAFE  Act. 
TILA  section  120B(li)(l  )(A)  al.so 
authorizes  the  Bureau’s  regulations  to 
reijuire  mortgage  originators  to  he 
“(jualified.”  As  di.scussed  in  the  section- 
hv-.section  analysis  of  ^  1  ()20.3(i(a)(l ) 
above,  for  jiurjioses  of  TILA  section 
129B(li)  the  term  “mortgage  originator” 
includes  natural  jiersons  and 
organizations.  Moreover,  for  jiurjioses  of 
TILA  section  12‘)B(li),  the  term  includes 
creditors,  notwithstanding  that  the 
definition  of  mortgage  originator  in 
TILA  section  l()3(c(:)(2)  excludes 
creditors  for  certain  other  iiurjioses. 

The  .SAFE  Act  imjioses  licensing  and 
registration  reijuirements  on 
individuals.  Under  the  .SAFE  Act,  loan 
originators  who  are  enijilovees  of  a 
dejiositorv  institution  or  a  Federally 
regulated  subsidiary  of  a  (lejiository 
institution  are  subject  to  registration. 
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iind  otlicr  loan  originators  an;  gonorally  als( 
nuinirod  to  ol)tain  a  Stato  liconso  and  ins 
also  coinnlv  with  registration. 

Rognlation'H.  12  CFR  liart  lOOH.  which  ap) 

iinploinonts  SAFR  Act  standards  Ha 

applicahh;  to  Stato  licensing,  provides  liac 

that  a  Stale  is  not  recpiired  to  impose  eni 
lie;ensing  and  registration  reipiireinents  l)e 

on  loan  originators  who  are  employees  1 « 
oi  a  hona  lide  nonjirorit  organization.  12  lli 
CFR  l(K)».10:i(e)(7).  The  SAFE  Act  sei 

reiniires  individuals  who  are  sohject  to  It) 
SAFE  Act  registration  or  State  licensing  14 
to  obtain  a  imicpie  identilicalion  nmnhei 
I'rom  the  NMESR.  which  is  a  system  and  in 
database  for  registering,  licensing,  and  sc 

tracking  loan  originators.  oi 

SAFE  Act  licensing  is  implemented  (j, 

hv  States.  To  grant  an  individual  a  SAFE  .j 
Act-compliant  loan  originator  license,  ^ 
section  l.'infi  of  the  SAFE  Act.  12  U.S.C. 
5104,  requires  the  State  to  determine  jj 

that  the  individual  has  never  had  a  loan  ^ 
originator  license  revoked;  has  not  been 
convicted  of  enumerated  felonies  within  ^ 
specified  timeframes:  has  demonstrated  c, 

financial  resjionsihility.  character,  and  ^ 

fitness;  has  completed  20  hours  of  lire-  ^ 
licensing  classes  that  have  been  j 

apiiroved  by  the  NMESR;  has  jiassed  a 
written  test  approved  by  the  NMESR:  ^ 

and  has  met  net  worth  or  surely  hoiul  , 
requirements.  Eicensed  loan  originators  ^ 
must  take  eight  hours  of  continuing  ^ 

education  c.lasses  ajiiiroved  by  the 
NMESR  and  miisl  renew  their  licenses 
annuallv.  Some  Slates  impose 
additional  or  higher  mininunn 
standards  for  licensing  ol  individnal 
loan  originators  under  their  SAM'.  Ac.t- 
conipliant  licensing  regimes.  Separately 
from  their  SAFE  Act-compliant 
licensing  regimes,  most  Stales  also 
recpiire  licensing  or  registration  ol  loan 
originator  organizations. 

Section  1,507  oi  the  SAI'E  Act,  12 
U.S.C.  5100,  generally  recpiires 
individual  loan  originators  who  are 
emplovees  of  depositorv  institutions  to 
register  with  the  NMESR  by  suhmitling 
identifying  information  and  inlormation 
about  their  employment  history  and 
certain  criminal  convictions,  civil 
judicial  actions  and  findings,  and 
adverse  regulatory  actions.  The 
employee  mu.st  also  suhmit  linger|)rints 
to  the  NMESR  and  authorize  the 
NMESR  and  the  emiiloyiug  depository 
institution  to  obtain  a  criminal 
hackground  c:heck  and  inlormation 
related  to  c:ertain  findings  and  .sanctions 
against  the  enqiloyee  by  a  court  or 
government  agency.  Regulation  (j, 

CFR  part  1007,  which  inqilements  SAI'E 
Act  registration  requirements,  inqioses 
an  obligation  on  the  employing 
deiiositorv  institution  to  have  and 
follow  policies  to  ensure  compliance 
with  the  SAFE  Ac:t.  The  policies  must 


also  provide  for  the  ilei)ositoi y  .  .  ^ 

institution  to  review  em])loyee  criminal  orj 
hackground  re])orts  and  to  take 
a|)j)ropriat(;  action  consisti;nt  with 
Feileral  law.  including  the  criminal  la( 

hackground  standards  for  dei)ository 
employees  in  section  1 0  of  the  Federal  m 
Deposit  Insurance  Act  (FDIA).  12  U.S.C.  1 1 
182^  soctioii  2()1>  ol  llu^  lunloral  (.nidit  oi 

Union  Act.  12  U.S.C.  178(i(i),  and  ^1 

section  5.(>5(d)  of  the  Farm  Credd  Act  ol  q' 
11)71,  as  amended,  12  U.S.C.  2277a-  'i' 

14(a).  12  CFR  l(){)7.1()4(h).  " 

ProiJosed  §  l()2().:i(i(f)  would  have 
imi)lemeut(;d,  as  aj)i)lic:ahle.  1  lEA 

section  1 2913(1)1(1  )(A)’s  mortgage 

eriginator  licensing,  registration,  and 
(jualification  recjuiremenls  by  requiring  ^ 

a  loan  originator  tor  a  consumei  (.redit  ^ 
transaction  to  meet  the  requirements  ^ 

described  above.  Proposed  §  l()2(i.:3()(t)  ^ 

tracked  the  TIEA  requirement  that  ^ 

mortgage  originators  comply  with  State  ^ 
and  Federal  lit:ensing  and  registration  ^ 

reciuirements,  incluiling  those  of  the  ^ 

SAFE  Act.  where  applicable.  Proposed 
comment  3(3(11—1  noted  that  the 
definition  of  loan  originator  includes 
iudividuals  and  organizations  and.  for 
purposes  of  S  1  ()2(3.:3(i(il.  includes 
creditors.  Propo.sed  comment  ;3()(l)-2 
clarified  that  t?  l()2(i.:3(i(ll  does  not  aliect 
the  scope  ol  individuals  and 
organizations  that  are  subject  to  Stale 
and  falderal  licensing  and  registration 
requirements,  fhe  remainder  oi 
proposed  SI 02(i.:3(i(n  set  forth  standards 
that  loan  originator  organizations  would 

have  to  meet  to  comply  with  the  TIEA 
requirement  that  they  and  their 
'  emplovees  he  (jualified.  as  discussed 
below. 

Proiio.sed  Sl()2(3.:3(i(f)  akso  would  have 
provided  that  its  reiiiiirements  do  not 
apply  to  government  agencies  and  State 
hoiKsing  finance  agencies,  employees  ol 
which  are  not  recpiired  to  he  licensed  or 

regi.stered  under  the  SAI' E  Act.  Ihe 

Bureau  jiroposed  this  dilterentiatiou 
imrsuant  to  TIEA  .section  l()5(a)  to 
effectuate  the  purposes  of  TIEA. 
as  provided  in  TIEA  .section  129B(a)(2). 
include  ensuring  that  consumers  are 
offered  and  receive  residential  mmtgage 
ts  loans  on  terms  that  reasonably  retlect 
their  ability  to  repay  the  loans  and  that 

i;  are  understandable  and  not  unlaii , 

deceptive,  or  abusive.  'I’he  Bureau  stated 
in  the  proposal  that  it  does  not  believe 
)ns  that  it  is  necessary  to  ajiply  the 

proposed  qualification  reciuirements  to 
employees  of  government  agencies  and 
D''E  Stale  housing  finance  agencies  because 

;s  tin;  agencies  direc:tly  regulate  and 

control  the  manner  of  their  employees 
loan  origination  activities,  thereby 
providing  consumers  adecpiate 
;t  protet:tiou  from  these  types  ol  harm. 


One  nonprofit  loan  originator 
organization  that  has  been  designated  a 
hona  fide  nonprofit  organization  by 
several  States  objected  to  the  proposal’s 
lack  of  an  exemption  for  nonprotit  loan 

originator  organizations  trom  the 

reciuirements  of  propo.sed  102(3. 3(3(1). 

The  c;c)nuuenter's  c)l)jec;tic)n  was  based 
on  the  c;onc;ern  that  the  eflec.t  ol 
applying  the  proposed  TIEA 
ciualific-.ation  standards  to  it  and  olher 
nonprofit  loan  originator  organizations 
would  he  to  alter  ami  add  to  the 
standards  that  State  regulators  must 
apply  in  opting  not  to  reciuire  an 
empiovee  of  a  hona  fide  nonprofit  loan 
ori»inator  organization  to  he  lic.ensed 
under  the  SAFE  Ac.t  and  Regulation  H. 

In  addition,  the  commenter  expressed 
c;onc;ern  that  the  ciualific:ation  .standard 
would  call  into  question  the 
c:ommenter's  individual  loan 
originators'  exemption  Irom  State 
licensing  reciuirements  in  States  that 
have  granted  exemptions.  The 
c;onunenter  noted  that  nonprofit  loan 
originators  and  Stale  regulators  had 
wo'rked  together  extensively  to 
implement  the  prc)c:esses  tor  nonprotit 
organizations  to  apply  for  exemption 
under,  and  demonstrate  c;c)mplianc:e 
with,  the  Regulation  H  standards  for 
hona  fide  nonprofits,  as  well  as 
proc.es.ses  tor  State  examination 
prc)c:eclures  to  ensure  that  hona  tide 
nonprofit  organizations  c.ontinue  to 
meet  the  standards.  The  commenter  was 
f  c:onc;ernecl  that  the  proposal  would 

require  those  proc.esses  to  he  developed 
all  over  again.  The  c:ommenter  sugge.sted 
that,  to  recluc:e  possible  uncertainty,  the 
Bureau  should  at  lc;ast  revise 
^  102(3.3(3(0  to  reciuire  that,  to  he 
qualified,  a  loan  originator  must  he 
registered  or  lic;eused  “when  reciuired 
h\"”  rather  than  “in  ac:corclanc;e  with" 
f  the  SAFE  Ac:t. 

»'  An  assc)c;iatic)n  ol  State  hank 

regidators  akso  urged  that  hona  tick; 
nonprofit  organization.s  should  he  tullv 
c;xc;mpt  from  the  ciualific:ation  .standards, 
just  as  government  agc;ncic;s  and  State 
).  housing  financ:e  agc;nc;ies  would  he 
c;xc;mptc;cl  under  the  proposal.  Ihc; 
ge  c:ommc;ntc;r  rc;c;c)mmc;nclc;d  that  an 

or-anization  that  has  hc;c;n  determined 
it  to  meet  the  Rc;gulatic)n  H  standards  lor 
t)ona  fide  nonprofit  organizations  has 
;c;cl  hc;c;n  determined  to  have  a  public;  or 
;;  c.haritahle  purpose,  to  oiler  loan 

produc;ts  that  arc;  favorable  to  borrowers, 
o  and  to  meet  other  standards.  suc:h  that 
id  the  nonprofit  should  not  have  to  apply 
sc;  further  staudards  to  determine  whether 
its  individual  loan  originator  c;mployc;c;.s 
s’  meet  the  proposed  ciualitic;atic)n 
standards. 

The  Burc;au  does  not  l)c;hc;ve  that  a 
c;omplc;te  excanplion  ol  hona  fide 
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nonjjrofil  organizations  iioin  the  TlbA 
({ualitlcation  standards  is  warranted,  tor 
the  rciasons  di.scussed  lnrth(!r  Ixilow. 
However,  in  response  to  tin;  concerns  ol 
tlie  l)ona  lute  nonprofit  organization,  the 
nunsni  einphasiz(!s  that  the  'I’ll.A 
(|nalilication  standards  do  not  change 
exi.sting  law  regarding  which  entities  or 
individuals  nnist  l)e  licinised  under 
l-'ederal  or  .State  law.  Accordingly,  for 
instance,  the  standards  for  .States  to 
determine  whether  a  |)articnlar 
organization  is  a  l)ona  fide  nonprofit 
and  wluither  to  require  sncli  a 
non|)rofit's  einplov(!es  to  he  licenscul 
under  tin;  .SAFF  Act  and  Regulation  11 
ar(5  not  affected  hy  the  final  ride.  As 
propo.sed  comment  3(i(f)-2  stated 
S  1028.38(1]  does  not  affect  the  scope  of 
individuals  and  organizations  that  are 
subject  to  .State  and  Federal  licensing 
and  registration  reipiirements.  To 
emiihasize  and  e.xplain  further  how  this 
|)rinciple  ajijilies  in  the  context  of  hona 
fide  nonprofit  organizations,  the  final 
rule  removes  the  statement  from 
comment  38(f)-2  and  adds  it  to  a  new 
comment  38(f)-3.  (Comment  38(l]-3  goes 
on  to  exiilain  that,  if  an  individual  is  an 
employee  of  an  organization  that  a  .State 
has  determined  to  he  a  hona  fide 
nonprofit  organization  and  the  .State  has 
not  subjected  the  enqiloyee  to  that 
.State's  .SAFl'l  Act  loan  originator 
licensing,  the  .State  mav  continue  not  to 
subject  the  employee  to  that  .State’s 
.SAFli  Act  licensing  even  if  the 
iiulividnal  meets  the  definition  of  loan 
originator  in  S  1  ()2().38(a)(l )  and  is 
therefore  subject  to  the  reipiirements  of 

1828. 3().  It  states  that  the  (pialification 
nupiirements  inqiosed  under 
§  1028. 38(f]  do  not  add  to  or  affect  the 
criteria  that  .States  must  consider  in 
determining  whether  an  organization  is 
a  hona  fide  nonprofit  organization  under 
the  SAFF  Act. 

The  Hnrean  is  al.so  adopting,  in  part, 
the  commenter's  suggestion  to  revise  the 
regulatory  text  to  provide  tliat  a  loan 
originator  must  he  regi.stered  or  licensed 
“when  re(|nired  hy"  .State  or  Federal 
law.  including  the  .SAFF  Act.  to 
eliminate  any  further  uncertainty. 
However,  the  final  rule,  like  the 
projiosal.  specifies  that,  when;  .State  or 
I'’ederal  law  reipiiresthe  loan  originator 
to  he  registered  or  licensed,  the 
registration  or  licensing  must  he  "in 
accordance  with”  those  laws. 

As  discussed  below,  the  TILA 
({nalification  standards  primarily 
reipiire  the  loan  originator  organization 
to  screen  its  individual  loan  originators 
for  compliance  with  criminal,  financial 
responsibility,  character,  and  general 
fitness  standards  and  to  provide 
periodic  training  to  its  individual  loan 
originators  commensurate  with  their 


loan  origination  activities.  For  the.se 
reasons,  the  Hnrean  di.sagrees  with  the 
comment  of  the  association  of  .State 
hanking  regulators  that  theTlFA 
(|nalification  standards  are  nnneces.sarv 
for  hona  fide  nonprofit  organizations. 

The  standards  that  a  .State  must  ajijily  in 
determining  whether  an  organization  is 
a  hona  fide  nonprofit  organization  all 
])ertain  to  the  mission  and  activities  of 
the  organization,  hnt  they  do  not 
address  the  hackgronnd  or  knowledge  of 
the  organization’s  individual  loan 
originators.  The  Hnrean  believes  that  the 
standards  will  he  minimally 
hnrdensome  for  hona  fide  nonprofit 
organizations  to  inqilement  and  that 
consumers  who  obtain  residential 
mortgage  loans  from  them  will  benefit 
from  increa.sed  screening  and  training  of 
individual  loan  originators. 

38(f)(1) 

Propo.sed  §  1()2(i. 38(f)(1)  would  have 
recpiired  loan  originator  organizations  to 
conqily  with  ajqilicahle  .State  law 
recpnrements  for  legal  existence  and 
foreign  cpialification.  meaning  the 
reipiirements  that  govern  the  legal 
creation  of  the  organization  and  the 
authority  of  the  organization  to  tran.sact 
business  in  a  .State.  Proposiid  comment 
38(f)(1)-1  stated,  by  wav  of  example, 
that  the  provision  (mconqiassed 
re(|nirements  lor  incor])oration  or  other 
type  of  formation  and  for  maintaining 
an  agent  for  .service  of  jirocess.  The 
Hnrean  explained  that  the  requirement 
would  help  ensure  that  consumers  are 
able  to  seek  remedies  against  loan 
originator  organizations  that  fail  to 
conqily  with  reiinirements  for  legal 
formation  and.  when  aiqilicable.  for 
operating  as  foreign  businesses. 

One  commenter  asked  the  Hnrean  to 
confirm  that  the  jirovision  does  not 
inqily  that  .State  law  reipiirements  for 
formation  and  legal  existence  ajijily  to 
Federally  chartered  lending  institutions. 
The  Hnrean  is  adojiting  1028.38(0(1 ) 
and  comment  38(0(1)-!  as  j)ro])osed. 
The  final  ride  does  not  affect  the  extent 
to  which  Imderally  charteriul  lending 
institutions  must  conqily  with  .State  law 
lint  rather,  like  the  jiropo.sal.  includes 
the  (pialifier  “applicable”  to 
acknowledge  there  are  situations  where 
certain  .State  law  reiinirements  mav  not 
apply. 

38(0(2) 

Proiiosed  (5  1028.38(0(2)  would  have 
reipiired  loan  originator  organizations  to 
ensure  that  their  individual  loan 
originators  are  in  compliance  with 
.SAFF  Act  licensing  and  regi.stration 
reipiirements.  Propo.sed  comment 
38(0(2)-!  noted  that  the  loan  originator 
organization  can  conqily  with  the 


reipiirement  by  verifying  information 
that  is  availahie  on  the  NMLSR 
consumer  access  Web  site. 

One  nonde]io.sitorv  in.stitntion 
commenter  objected  to  the  ]ir(qio.sed 
reipnrement  that  it  ensure  that  its 
individual  loan  originators  are  licen.sed 
in  compliance  with  the  .SAFF  Act  and 
aiqilicable  .State  licensing  laws.  The 
commenter  noted  that  having  to 
determine  that  its  enqiloyee  loan 
originators  are  ]iro]ierlv  licen.sed  would 
he  hnrdensome  because  licensing 
re(]uirement.s  vary  by  .State. 

'i’he  Hnrean  di.sagrees.  I'drst.  the 
Hnrean  notes  that  employers  are 
generally  already  responsible  under 
.State  law  for  ensuring  their  employees 
conqilv  with  all  .State  licensing 
reijiiirements  that  aiqily  to  activities 
within  the  scope  of  their  employment, 
'rhe  priqio.sed  provision  impo.ses  the 
same  duty  under  TILA  and  sinqily 
renders  it  somewhat  more  universal.  In 
any  ca.se.  inqiosing  this  duty  on  loan 
originator  organizations  will  benefit 
consumers  by  giving  them  recourse  if  an 
individual  who  has  failed  to  obtain  a 
loan  originator  license  nonethele.ss  acts 
as  a  loan  originator  for  the  benefit  of  the 
loan  originator  organization  and  can.ses 
harm  to  a  consumer  in  originating  the 
loan.  The  Hnrean  believes  that  it  is  not 
an  unreasonable  burden  for  a  loan 
originator  organization  to  ensure  that 
the  individual  loan  originators  through 
which  it  conducts  its  hnsiness  are  not 
acting  in  violation  of  the  law.  As 
proposed,  comment  38(f)(2)-l  stated 
that  a  loan  originator  organization  can 
confirm  the  licensing  or  regi.stration 
status  of  individual  loan  originators  on 
the  NML.SR  consumer  acce.ss  Web  site. 
The  Hnrean  therefore  is  ado]iting 
(5 1028. 38(0(2)  as  ]iro]io.sed.  excejit  that 
it  is  clarifying  that  a  loan  originator 
organization  must  ensure  its  individual 
loan  originator  are  in  compliance  with 
.SAFF  Act  licensing  and  registration 
requirements  before  the  individuals  act 
as  a  loan  originator  in  a  consumer  credit 
transaction  secured  hv  a  dwelling.  It 
also  clarifies  that  the  individual  loan 
originators  whose  licensing  or 
regi.stration  status  the  loan  originator 
organization  must  verify  are  tho.se 
individual  loan  originators  who  work 
for  the  loan  originator  organization. 
(Comment  38(1](2)-1  clarifies  that 
individual  loan  originators  who  work 
for  the  loan  originator  organization 
include  employees  or  inde]iendent 
contractors  who  (qierate  under  a 
brokerage  agreement  with  the  loan 
originator  organization.  The  Hnrean 
notes  that  the  re(|nirement  to  ensure  that 
each  individual  loan  originator  who 
works  for  the  loan  origination 
organization  is  licensed  or  regi.stered  to 
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llu:  extcait  applicable  a])plies  regardless 
ol  the  date  the  loan  originator  began 
working  directly  for  the  loan  originator 
organization. 

8(i(ll(8) 

Proposed  4?  l()2(j.8(i(0(8)  set  forth 
actions  that  a  loan  originator 
organization  innst  lake  for  its  individual 
loan  originators  who  art;  not  r(;(iuired  to 
lx;  hcen.sed  and  are  not  licensed 
pursuant  to  the  SAFE  Act  and  State 
SAFE  Act  iinpleinenting  laws. 

Individual  loan  originators  who  are  not 
r(;(inir(;d  to  be  licensed  generally 
include  employees  of  depository 
institutions  und(;r  R(;gulation  (i  and 
organizations  that  a  State  has 
determined  to  be  bona  fide  non])rofit 
organizations,  in  accordance  with 
criteria  in  Regulation  H,  12  CFR 
1008.1  ()8(e)(7). 

'rin;  ])ro])osed  retpiirements  in 
§  1020.80(f)(8)(ii)  applied  to  nnlicen.sed 
individual  loan  originators  two  of  the 
c:or(;  standards  from  SAFE  Act  State 
licensing  r(;(|nir(;ments:  the  criminal 
background  standards  and  the  financial 
res]K)nsibihty,  character,  and  g(;neral 
fitne.ss  standards.  Propo.sed 
S  1020.8()(n(8)(ili)  would  also  have 
r(;(phr(;d  loan  originator  organizations  to 
|)rovide  ])eriodic  training  to  these 
individual  loan  originators,  a 
re(|uirement  that  is  analogous  to  but,  as 
discussi;d  below,  mon;  flexible  than  tin; 
continuing  education  re{]nirement  that 
ap])hes  to  individuals  who  have  SAFE 
Act-com|)hant  State  licenses. 

As  explained  in  the  proposal,  the 
nnrean  t)elieves  its  approach  is 
consistent  with  both  the  SAFE  Act's 
application  of  the  less  stringent 
registration  .standards  to  emplovees  of 
depository  institutions  and  Regulation 
IFs  jjrovision  for  States  to  exempt 
em])loyees  of  bona  fide  nonprofit 
organizations  from  State  licensing  (and 
r(;gistration).  The  Bureau  believes  that 
the  decision  in  both  cases  not  to  apj)lv 
the  full  SAFE  Act  1  icensing,  training, 
and  screening  requirements  was  based 
in  jjart  on  an  assnnqjtion  that  these 
institutions  already  carry  out  basic 
screening  and  training  of  their  emplovee 
loan  originators  to  com])ly  with 
])rndential  regulatory  reciuirements  or  to 
ensure  a  mininmm  level  of  protection  of 
and  s(;rvice  to  consumers  (consistent 
with  the  charitable  or  similar  pnr])oses 
of  nonj)rofit  organizations).  The  Bureau 
ex])lained  that  the  pro])osed 
r(;(|nir(;ments  in  ^  l{)2().8()(f)(8)  would 
help  ensure  that  this  assnm])tion  is  in 
fact  accurate  and  that  all  individual  loan 
originators  meet  core  standards  of 
int(;grity  and  competence,  regardless  of 
the  type  of  loan  originator  organization 
for  which  they  work,  without  imj)osing 


nndne  or  duplicative  obligations  on 
depository  institutions  and  bona  fide 
noni)rofit  emplov(;rs. 

The  Bnrean  did  not  pro])o.se  to  applv 
to  employ(;es  of  depository  in.stitntions 
and  bona  fide  non])rofit  organizations 
the  more  stringent  reciuirements  that 
apply  to  individuals  .se(;king  a  .SAFE 
Act-com])hant  .Slate  hc(;nse:  to  pass  a 
standardiz(;d  test  and  to  lx;  cov(;red  by 
a  surety  bond.  The  Bnrean  (;xplained 
that  it  had  not  found  evidence  that 
consumers  who  obtain  mortgage  loans 
from  de])ositorv  institutions  and  bona 
fide;  nonix'ofit  organizations  face;  risks 
that  are  not  adecpiatelv  addressed 
through  existing  safeguards  and 
])ro])osed  safeguards  in  the  proposal, 
llowever,  the  Bnrean  stated  that  it  will 
continue  to  monitor  the  market  to 
consider  whether  additional  measures 
are  warr.mted. 

.Several  bank  and  credit  union 
commenters  objected  to  the  Bureau 
imi)osing  any  (inalification  standards  on 
their  individual  loan  originators, 
arguing  that  doing  so  is  inconsi.stent 
with  the  SAl-’E  Act’s  .statutory 
ex(;mption  of  em])loyees  of  depositorv 
institutions  from  licensing 
re(]iiir(;ments.  One  commenter  stated 
that  a  betl(;r  way  to  incr(;a.se  .standards 
for  loan  originators  would  bi;  for 
(;ongr(;ss  to  amend  the  .SAFE  Ac:l  rather 
than  through  a  regulation.  .S(;v(;ral  bank 
commenters  objected  to  (inalification 
standards,  which  th(;y  perc(;ived  as 
reciniring  their  individual  loan 
originator  employe(;s  to  meet  all  of  the 
standards  of  loan  originators  who  are 
snbj(;ct  to  .Stat(;  licensing.  One 
commenter  staled  it  is  inappropriate  to 
impo.se  any  standards  that  applv  imdi;r 
.State  licensing  to  depositorv  in.stilntion 
employees  becan.se  tho.se  standards 
were  intended  for  nondepositorv 
creditors  and  brok(;rs,  which  the 
commenter  stated  use  questionable 
business  practices.  Several  credit  union 
and  bank  trade  as.sociations  .stated  that 
conq)liance  with  .SAFE  Act  negistration 
should  constitute  “(((luivalent 
compliance"  with  the  Dodd-Frank  Act 
n;(iuirement  for  loan  originators  to  be 
(lualified.  One  commenter  stated  that 
the  (pialification  standards  should  applv 
only  to  nondepositorv  institutions  that 
fail  to  comply  with  the  .SAFE  Act. 

Many  bank  and  cr(;dit  union 
commenters  stated  that  the  propo.s(;d 
(inalification  standards  w(;r(;  both 
duplicative  of  practices  that  they 
idready  r()ntin(;lv  nnderlake  and  would 
also  be  burdensome  for  them  to 
implement  b(;(;an.se  of  tin;  cost  of 
ensuring  compliance  and  demonstrating 
compliance  to  examiners.  .Some  hank 
commenters  staled  that  the  Bnr(;an  had 
cited  no  (widence  that  their  individual 


loan  originators  w(;re  not  (pialified  or 
that  the  proposed  standards  would 
b(;nefit  consumers.  Other  commenters 
encouraged  the  Bureau  to  study  the 
is.sne  fnrth(;r.  One  bank  stat(;(l  that  it 
would  b(;  unfair  to  impo.se  TIEA  liabilitv 
on  depository  institutions  for  failing  to 
ensure  their  employ(;(;s  meet  the 
(imdification  standards,  but  not  on 
nondepositorv  institutions.  The 
commenter  stated  that,  if  .SAFE  Act 
licensing  standards  are  hurdensome  for 
nondepositorv  inslitnlions,  then  the 
solution  is  for  (Congress  to  rei)(;al  them. 

One  .State  a.ssociation  of  banks  stated 
that  its  member  banks  do  not  object  to 
this  part  of  the  proposal  becan.se  thev 
already  comply  with  the  proposed 
.scr(;ening  and  training  standards. 

.Several  commenters  supported  the 
proposal  as  a  step  toward  more  (;cinal 
tr(;atment  of  deijositorv  institutions  and 
nondepositorv  institutions  through  the 
(;stablishment  of  basic  loan  originator 
(inalification  standards  and  akso 
r(;(:()gniz(;(l  that  depository  institutions 
already  provide  training  to  their  loan 
originator  (;mploye(;s.  A  .State 
association  of  mortgage  bankers 
.snpp()rt(;(l  the  proposal  because  it 
would  prevent  nnsnitable  and 
nnscriqjiilons  individuals  from  .seeking 
employment  at  institutions  with  l()W(;r 
standards. 

Nnm(;r()ns  nondepositorv  institution 
commenters  siqjported  the  (pialification 
standards  in  the  proposal  but  were 
critical  of  the  proposal  for  not  imposing 
more  rigorous  rruiuirements  on 
depositorv  institutions.  One  commenter 
stated  that  the  Bnrean  had  committed  to 
fully  “leveling  the  playing  field" 
betw(H;n  depository  and  nondepositorv 
institutions  but  had  failed  to  do  so  in 
the  proposal.  C'.ommenters  .stated  that, 
when  they  have  hired  former  depository 
institution  employ(;e.s  as  loan 
originators,  they  have  found  them  to  be 
highly  unprepared.  .Several  comment(;rs 
object(;(l  that  the  proposal  did  not 
include  a  nupiirement  for  loan 
originators  emploved  bv  depositorv 
institutions  to  take  the  standardized  test 
that  applicants  for  .State  loan  originator 
licenses  must  take.  One  commenter 
.stated  that  depository  in.stitution  loan 
originators  are  not  capable  of  jia.ssing 
the  standardized  test,  and  that  those 
who  do  take  and  fail  the  test  simply 
continue  to  serve  consumers  poorly  at  a 
bank.  Others  objected  that  the  jiropo.sal 
did  not  ('(((piire  (lej)()sitory  institutions’ 
individual  loan  originator  em])l()yees  to 
take  the  minimnm  number  of  hours  of 
NMLSR-approved  clas.ses  that  .State 
license  a])j)licant.s  and  licen.sees  must 
take.  One  commenter  who  report(;d 
working  at  both  depository  and 
nondepositorv  institutions  .stated  that 
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the  training  at  depository  institutions  is 
interior. 

.Still  other  coininenters  ol)je(;te(l  that 
the  pro])osal  permitted  depository 
institutions  to  sell-])oli(:e  to 
deterinim!  whether  tlndr  own  individual 
loan  originator  employ(;es  meet  the 
propo.scul  standards):  some  coininenters 
stated  that  the  ride  should  impo.se  .State 
licensing  on  all  loan  originators  to 
reipiire  .State  regulators  to  make  these 
determinations.  .Several  coininenters 
stated  that  any  disparity  between  the 
standards  that  apply  to  de])ositorv  and 
nonde])ositorv  loan  originators  creates 
an  unfair  com|)etitive  advantage  for 
depository  institutions.  One  association 
of  mortgage  brokers  stated  that 
consumers  assume  that  hanks  jirovide 
screening  and  training  to  their  loan 
originators  hut  that  the  assumption  is 
incorrect. 

The  Bureau  disagrees  with  the 
assertion  that  the  promulgation  of 
(lualification  standards  is  inconsi.slent 
with  (Congressional  intent.  In  enacting 
the  .SAFF  Act.  (Congress  imposed 
licensing  (and  regi.stration)  reiiuirements 
on  individual  loan  originators  who  are 
not  employees  of  depository  institutions 
and  imposed  less  stringent  registration 
re(|uirements  for  individual  loan 
originators  who  are  employees  of 
depository  institutions.  In  enacting  the 
Dodd-Frank  Act.  (Congress  then 
mandated  all  loan  originators  ‘‘when 
re(|uired''  complv  with  the  licensing 
and  registration  re(|uirements  of  other 
ap|)lical)le  .State  or  Federal  law. 
including  the  .SAFF  Act.  and  also 
im])o.sed  an  additional  re(|uirement  that 
they  he  "(pialified."  (Congress  left 
significant  discretion  to  the  Bureau  to 
determine  what  additional  .standards  a 
loan  originator  must  meet  to 
demonstrate  compliance  with  the  new 
“qualified"  reijuirement,  hut  the  Bureau 
believes  that  (Congress  would  not  have 
imposed  the  requirement  in  the  first 
])lace  if  it  had  not  intended  to  create  a 
meaningful  jirotection  for  consumers. 
The  Bureau  also  does  not  assume  that 
(Congre.ss  intended  to  disturb  the  basic 
framework  of  the  .SAFF  Act  with  regard 
to  licensing  and  registration,  given  that 
it  limited  the  dutv  to  he  licensed  onlv 
to  situations  "when  reipiired”  hv  other 
law.  The  Bureau  declines  to  read  the 
latter  provision  out  of  the  Dodd-Frank 
Act  or  to  ])erpetuate  uncertainty  hv 
leaving  the  statutory  reiiuirement 
undefined. 

As  it  explained  in  the  jiroposal.  the 
Bureau  .sought  to  define  certain 
minimum  qualification  standards  for  ail 
loan  originators  to  allow  consumers  to 
he  confident  that  all  loan  originators 
meet  core  standards  of  integritv  and 
competence,  regardless  of  the  ty])e  of 


institution  for  which  they  work.  'I'he 
standards  also  serve  to  ensure  that 
de|)ository  iustitutious  in  fact  carry  out 
basic  .screening  and  provide  basic 
training  to  their  emplovee  loan 
originators  hecau.se  the  assunqition  that 
they  do  so  was.  in  the  Bureau’s  view,  a 
critical  com|)onent  of  (Congress's 
decision  to  exempt  them  from  .State 
licensing  re(|uirements  of  the  .SAFl'C  Act. 
Moreover,  the  standards  inqilement 
(Congress’s  determination  reflected  in 
the  Dodd-Frank  Act  that  all  loan 
originators,  including  de])ositorv  loan 
originators  who  are  exempt  from  .SAFF 
Act  licensing,  must  he  qualified.  In  this 
sense,  one  purpose  of  the  jiroposal  was 
to  hel])  eijualize  the  treatment  of  and 
compliance  burdens  on  depositorv  and 
nonde])ository  institutions. 

The  Bureau  enqihasizes,  however, 
that  the  |)rovisions  of  the  final  rule  are 
not  intended  to  achieve  a  jierfectlv  level 
playing  field,  such  as  by  inqiosing 
reiiuirements  on  deiiositorv  institutions 
for  the  sake  of  mechanically  equalizing 
certain  hurdens  and  costs  faced  hv 
depository  and  nonde|)ository 
institutions.  Nor  do  the  provisions 
impose  on  de])ositorv  institution 
imlividual  loan  originators  all  of  the 
reiiuirements  of  full  licensing,  as  some 
nonhank  coininenters  suggested. 

Instead,  the  provisions  are  intended  to 
ensure  that  consumers  receive  certain 
basic  benefits  and  protections, 
regardle.ss  of  the  tvpe  of  institution  with 
which  they  transact  business.  For  this 
reason,  the  Bureau  declines  to  adopt  the 
hank  commenter’s  suggestion  that 
compliance  with  the  .SAFF  Act  he 
deemed  to  he  adequate  to  complv  with 
the  separate  requirement  for  loan 
originators  to  he  qualified.  .Similarly,  the 
Bureau  is  dec.lining  to  apply  the 
qualification  standards  only  to 
nondepository  institutions  whose 
individual  loan  originators  act  in 
violation  of  the  SAFF  Act  and  State 
licensing  laws,  as  suggested  by  one 
commenter. 

In  proposing  to  define  the  minimum 
qualification  standards,  the  Bureau 
carefully  evaluated  the  benefits  of  these 
requirements  as  well  as  the  burdens  to 
loan  originators.  The  Bureau  continues 
to  believe  that  the  propo.sed  .standards, 
as  further  clarified  below,  will  not 
impose  significant  burdens  on  loan 
originator  organizations  and  will 
])rovide  important  consumer 
])rotection.s.  As  many  bank  and  credit 
union  coininenters  stated,  most 
dejiository  institutions  already  conqilv 
with  the  criminal  hackground  and 
screening  ]jrovisions  and  jirovide 
training  to  their  loan  originators  as  a 
matter  of  sonnd  business  jiractice  and  to 
comply  with  the  requirements  and 


guidance  of  ])rudential  regulators.  'I'he 
qualification  standards  build  on  these 
requirements  and  ])rovide  greater  parity 
and  clarity  for  criminal  bac.kground  and 
character  standards  across  types  of 
institution.  The  Bureau  recognizes  that 
the  consequences  for  an  individual  who 
is  determined  not  to  meet  the  standards 
is  signific.ant,  but  it  does  not  believe  that 
many  individual  loan  originators  will  he 
affected.  The  Bureau’s  view  is  that  there 
is  no  reason  why  a  consumer  should 
exjiect  that  a  loan  originator  who  fails 
to  meet  the  criminal  background  and 
character  standards  for  loan  originators 
at  one  class  of  institution  should  be  able 
to  act  as  a  loan  originator  for  that 
consumer  at  another  class  of  institution. 

The  Bureau  disagrees  with  some 
coininenters’  assertions  that  the 
jirovisions  would  result  in  significantly 
higher  conqiliance  burden  conqiared 
with  existing  requirements.  For 
example,  as  further  discussed  below,  a 
depository  institution  will  not  be 
required  to  obtain  multijile  criminal 
background  rejiorts  or  undertake 
multiple  reviews  of  a  criminal 
background  report.  Instead,  the  required 
criminal  background  rejiort  is  the  same 
report  the  institution  already  obtains 
under  Regulation  (I  after  submission  of 
the  individnars  fingerprints  to  the 
NML.SR  (12  CFR  1007. l{):t(d)(l)(ix)  and 
1007.104(h]).  In  reviewing  the  criminal 
background  riqiort.  the  institution  will 
he  required  to  apply  somewhat  broader 
criteria  for  disqualifying  crimes. 
.Similarly,  the  training  jirovisions 
conijiort  with  consumers’  legitimate 
exjiectalions  that  a  loan  originator 
should  he  knowledgeable  of  the  legal 
jirolections  and  requirements  that  ajijily 
to  the  tyjies  of  loans  that  the  individual 
originates.  As  further  discu.ssed  below, 
the  Jirovisions  seek  to  ensure  this 
outcome  while  avoiding  imjiosition  of 
training  requirements  that  needlessly 
dujilicate  training  that  loan  originators 
already  receix'e. 

The  Bureau  also  disagrees  with  one 
commenter’s  assertion  that  the 
Jirovisions  unfairly  imjiose  TIFA 
liability  for  comjiliance  with  the 
qualific.ations  requirements  on 
dejKisitorv  institutions,  but  not  on 
nondejiository  institutions.  As 
discu.ssed  above.  §  l()2(i.3(i(f)(2)  imjioses 
a  TIFA  obligation  on  all  loan  originator 
organizations — mortgage  brokers  and 
both  nondejiository  and  dejiositorv 
institution  mortgage  creditor.s — to 
ensure  that  their  individual  loan 
originators  are  licensed  or  registered  to 
the  extent  required  under  the  .SAFF  Act, 
its  imjilementing  regulations,  and  .State 
.SAFF  Ac.t  imjilementing  laws. 

The  Bureau  is  not  adojiting  a 
requirement,  advocated  liv  several 
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conimontin-s.  that  all  loan  originators  Van 

tako  and  pass  tin:  NMLSR-apiirovod  I l.S- 

standardizod  tost  that  onrrontly  apiilios  any 
only  to  apiilic.ants  for  State  loan  tnio 

originator  liconsos.  IhoHinoan  ’ 

rocognizos  that  indopoiulont  testing  ot  elar 

loan  originators’  knowledge  provides  a  org; 
valuable  consumer  iirotection  and  that  tins 
individual  loan  originators  at  deiiository  Igei 
institutions  are  not  currently  reipiired  to  oig 
lake  and  jiass  the  test.  Imposing  such  a  reii 
reiinirement  for  all  individual  loan  o  n 

originators,  however,  would  carry  with  hac 
it  significant  c.osts  and  hmdens  loi  on 

depositorv  institutions.  In  addition,  the  ser 
Hurean  does  not  at  this  time  have  on 

evidence  to  show  that  combining  'oj 

existing  hank  practices  with  the  new  at 

training  retpiireinents  contained  in  this  t  t- 
final  rule  will  be  inadecpiate  to  ensure  nr 
that  the  knowledge  of  deiiository  loan  ni 
originators  is  comparable  to  that  of  loan  oi 
originators  who  pass  the  standardized  m 
tost.  In  nt  tlio  sliort  rulonuiking 
timeline  imposed  hv  the  Dodd-krank  oi 
Act,  and  cognizant  of  the  potential  nj 

burdens  on  the  NMLSR  and  its  N 

approved  te.sting  locations  that  could  ) 

result  from  expansion  of  the  te.st  P 

reipiirement  to  hank  and  credit  union  o 
employees,  the  Bureau  believes  it  is  a 

prudent  to  continue  studying  the  issue  s 
to  determine  if  hirther  (inalilication  i 

reiuiireinents  are  warranted. 

The  Bureau  is  not  adopting  the  1 

suggestion  of  some  commenters  to  i 

iinimse  State  licensing  recpiireinents  on  ( 
all  loan  originators.  The  commenters  i 

suggesteil  that  such  a  measure  was 
needed  because  it  is  not  appropriate  lor 
depository  institutions  to  ‘•.sell-jiolioo 
by  making  the  retiuired  determinations 
aiiout  their  own  loan  originator 
employees.  The  Bureau  believes 
reiuiiring  registration  and  licensing  only 
“when  recpiired"  already  undei  othei 
State  or  Federal  law,  including  the 
SAFE  Act,  is  more  faithful  to  the 
statutorv  directive  in  section 
12hB(bKl)(A)  of  TILA,  That  statutory 
language  in  that  section  makes  clear  that 
Congress  intended  to  reipiiie 

compliance  with  existing  State  and 

Federal  licensing  recpiireinents  hut  did 
not  intend  to  create  new  licensing 
recpiireinents, 

3()(f)(:t)(i) 

Proposed  ^  provided 

that  the  loan  originator  organization 
must  obtain  for  eac;h  individual  loan 
originator  who  is  not  recpiired  to  he 
lic-.ensed  and  is  not  lic;en.secl  as  a  loan 
originator  under  the  SAFE  Act  a  State 
and  national  criminal  hac;kgroimcl 
c.hec;k;  a  c;redit  rcpiort  from  a  nationwide 

cxmsiimer  reporting  ageiKA' in 

c-.omidiance,  where  api)lic:ahle,  w'th  the 
recpiireinents  of  sec.tion  (i()4(h)  oi  the 


Fair  Credit  Reporting  Ac:t  (FCRA),  15  ins 
U.S.C.  KiHlh;  and  information  about  ot  i 

any  administrative,  c.ivil,  or  c.riminal  c.oi 

findings  hv  any  c-.onrt  or  ‘ 

agenc:y,  Fropo.sed  c.omment  ifhllKdKi)-' 
c-.larified  that  loan  originator 
organizations  that  do  not  have  ac.c.ess  to  t>ii 
this  information  in  the  NMESR 
(generallv,  hona  licle  nonjiiofit 
organizations]  c.oiild  satisiy  the 
reciiiirement  for  a  caiminal  l)ac:kgroimcl  or 
c;hec:k  hv  obtaining  a  c.riminal 
hac;kgrcnmcl  c.hec.k  from  a  law  t.r 

enforcement  agenc.y  or  cximmerc.ial  n 

servicx;.  It  also  c.larified  that  such  a  loan  o\ 
originator  organization  c.oulcl  satisfy  the 
recpiirement  to  obtain  inlormation  about 
administrative,  c:ivil,  or  criminal 
determinations  by  recpiiring  the 
individual  to  provide  it  with  this  - 

information  direc:tly  to  the  loan  i 

originator  organization.  '1  he  Bureau 
noted  that  the  information  in  the 
NMLSR  about  administrative,  cavil,  or  ■ 

criminal  determinations  about  an  ‘ 

individual  is  generally  supplied  to  the 
NMLSR  hv  the  individual,  rather  than 
by  a  third' party.  The  Bureau  invited 
public:  comment  on  whether  loan 
originator  organizations  that  do 
ac:c.ess  to  this  information  in  the  NMLSK 
should  he  permitted  to  satisiy  thci 
recpiirement  by  recpiiring  the  mchvidnal 
loan  originator  to  provide  it  clirec;tly  to 
the  loan  originator  organization  oi  ii, 
instcnid,  there  are  other  means  ol 
1  obtaining  the  information  that  are  more 

reliable  or  efficient. 

One  c:c)mmenter  stated  that 
r  iierforming  a  c.riminal  hackgroimd  chec;k 
is  no  longer  neciessarv  lor  loan 
1  (H-iginators  because  they  c;an  no  longer 
he  c.ompensated  based  on  the  teims  oi 
a  residential  mortgage  loan. 

Iv  A  hank  c.omment er  recpiested  that  tne 
Bureau  c.larify  the  proposed  regulatory 
text  recpiiring  a  "State  and  national 
c;riminal  hac;kground  chec:k"  bec;ause  it 
c.oulcl  he  read  to  recpiire  a  separate  State 
c.riminal  hac.kground  c,hec:k  for  eac;h 
hat  State  in  whic;h  the  loan  originator 
oiierates.  The  c;ommenter  asked  tor 
clarific:ation  that  the  FBI  c:riminal 
(1  hac:kgrouncl  c;hec.k  obtained  from  the 
NMLSR  is  suffic.ient. 

A  hank  c;ommentecl  that  it  was  not 
c.lear  what  prc)tec:tion  was  ac.hieved  by 
recpiiring  a  depository  institution  to 
id  review  the  c:reclit  report  of  a  jirospecitivc: 

individual  loan  originatoi .  1  he 

commenter  spec.nlated  that  the  only 
reason  the  SAFE  Ac:t  recpiires  review  o 
,1  c.reclit  reports  of  iirospec.tive  individnal 

to  loan  originator  lic:enscHis  may  he  that 
mortgage  brokers,  unlike  hanks,  are 
vide  often  thinly  c.aintalized,  suc:h  that  the 
financiial  c,irc:nmstanc;es  of  the 
I  the  individual  api)lic:ant  are  relevant,  1  he 
o  c.ommenter  urged  that,  in  a  dejiository 


institution,  the  financ.ial  c.irc:umstanc;es 
of  a  loan  originator  are  not  relevant  to 

cionsnmer  |)rc)tec:ticm.  ,  .i  . 

An  assc)c;iation  of  hanks  stated  that  the 
cionsumer  benefit  of  rcxpiiring  review  oi 
c;reclil  rcpiorts  of  jirosiiec.tivc;  loan 
originators  is  outweighed  by  the 
exiiense  and  Inirden  to  the  hank.  A 
ciiedit  union  stated  that  c'.reclit  history 
rarely  c:orrelates  with  c)])erating  unlairly 
or  dishonestly  and  therefore  there  is  no 
benefit  to  reviewing  it.  An  association  ot 
c;reclit  unions  stated  that  all  credit 
unions  already  use  c;reclit  reiiorts  to 
evaluate  prosi)ec;tive  emjiloyees. 

Finallv,  c.ommenters  recpiested 
c;larific;a'tion  on  how  to  rec.oncile  the 
recpiirement  to  review  credit  repents 
with  FCRA  ]n-ovisions  and  Ecpial 
Emplovment  Opportunity  Commission 
(EEOC)  guidance  on  einjiloyer  credit 
chec:ks.  They  also  recpiested  c;larific:atic)n 
of  language  that  c;ould  have  been  read  to 
suggest  that  c;redit  reiiorts  should  he 
obtained  from  the  NMLSR. 

The  Bureau  disagrees  with  the 
c:omment  that  sc.reening  for  c:riminal 
hac  kgroimd  is  no  longer  warranted  lor 
loan  originators  merely  because  loan 
j,  originator  c:ompensatic)n  c:annot  vary 
I  l)a.s"ecl  on  loan  terms.  Steering  a 

consumer  to  a  partic:ular  loan  based  on 
I  the  compensation  the  loan  originatoi 
expec:ts  to  rec.eive  is  not  the  only  way 
in  whic'.h  a  loan  originator  c;cnilcl  c.aiise 
harm  to  a  c.onsnmer.  The  Bureau  s  view 
is  that  consumers  should  not  have  tlien 
financial  well-being  suhiec;l  to  the 
innnenc:e  of  a  loan  originator  with  a 
-1^  rec:ent  history  of  felonv  convictions. 

The  Bureau  is  adojiting 
§  l()2(i.;Ri(il(:fKi](A]  as  proposed  hut 
with  the  hank  c;ommenter's  suggested 
clarific;ation  to  prevent  any 
n,  misunderstanding  that  multiple  State 

,  criminal  hackgroimd  c:hecks  are 

recpiired  for  an  individual.  The  Bureau 
t  is  revising  the  regulatory  text  to  relcir 
Ito  siinplv  to  “a  c;riminal  bac'.kgroimd  cdieck 
from  the  NMLSR"  (or  in  the  c.ase  ol  a 
loan  originator  organization  without 
ac:cess  to  the  NMLSR.  “a  c;riminal 
hackgroimd  c:hei;k”)  and  adding  tin 
express  statement  to  i:omment 
:il)(f)(:f)(i)-l  that  a  loan 
organization  with  ac;ce.ss  to  the  NMLSR 
IV  satisfies  the  recpiirement  by  reviewing 

the  standard  c.riminal  hac.kground  chec;k 
live  that  the  loan  originator  rec.eives  upon 
siihmission  of  the  individual  loan 
originator’s  fingerprints  to  the  NMLSR. 

’  of  'I’he  Bureau  is  also  making  minor 

mil  organizational  revisions  to  the  comment 

I  to  prevent  any  inpilication  that  the 

credit  report  must  he  obtained  irom  the 

le  NMLSR.  . 

The  Bureau  disagrees  with  the 
he  i;c)mmenter’s  .statement  that  the  only 
,ry  reason  the  SAFE  Ac:t  recpiires  review  oi 
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a  credit  report  of  an  applicant  for  a  State 
license  is  the  thin  capitalization  of 
mortgage  brokers  and  that,  therefore, 
there  is  no  consumer  protection 
achieved  hy  recpiiring  a  loan  originator 
organization  to  review  the  credit  report 
of  an  individual  employtul  hv  a 
depository  institution,  instead,  the 
Bureau  believes  the  credit  re])ort  is 
useful  for  determining  wluither  an 
individual  meets  the  criteria  for 
rinancial  responsibility,  which  is  a 
nupurement  under  the  SAFF  Act  and.  as 
further  di sen. s.sed  below,  this  final  rule. 
The  Bureau  believes  the  cost  of 
obtaining  a  cnulit  rejjort  is  modest  and. 
as  a  number  of  commenters  stated, 
many  credit  unions  and  dejjository 
institutions  already  obtain  credit  reports 
as  part  of  established  hiring  and 
screening  procedures. 

Finally,  the  Bureau  agrees  that  the 
credit  report  must  he  obtained  in 
compliance  with  provisions  t)f  the 
F(3^A  on  employer  credit  checks.  I'he 
Bureau  is  not  aware  of  anv  conflict 
Ix'tween  its  rule  and  EF(X;  guidance  on 
obtaining  cnnlit  rejxuts  for  employment 
screeming. Accordingly,  it  is  adopting 
§  l()2().3(i(f)(3)(i)(B)  as  propo.scul, 
nujuiring  that  the  credit  report  he 
ohtaimui  in  compliance  with  s(!ction 
(>04(1))  of  the  F(;RA. 

The  Bureau  is  ])roviding  in 
§  U)2()..3()(n(3)(i)  and  in  comments 
3()(n(3){i)-l  and  3(>(n(3)(i)-2  that  the 
recpiirement  to  obtain  the  specified 
information  only  applies  to  an 
individual  whom  the  loan  originator 
organization  hired  on  or  after  )anuary 
10.  2014  (or  whom  the  loan  t)riginator 
organization  hired  before  this  date  l)ut 
for  whom  there  were  no  apj)licahle 
.statutory  or  regulatory  background 
standards  in  effect  at  the  time  of  hire  or 
before  January  10.  2014.  used  to  screen 
the  individual).  Since  these  jiiovisions 
track  similar  provisions  in 
§  102(>.3(>(f)(3)(ii)  and  related  comments, 
they  are  discu.ssed  in  more  detail  in  the 
section-by-section  analvsis  oftho.se 
provisions. 

3B(n(3)(ii) 

I’roposed  1 02().3()(l)(3)(ii)  specified 
the  standards  that  a  loan  originator 
organization  must  apply  in  reviewing 
the  information  it  is  reciuired  to  obtain. 
The  standards  were  the  same  as  those 
that  State  agencies  must  applv  in 
determining  whether  to  grant  an 
individual  a  SAFE  Act-com])liant  loan 
originator  license.  Proposed  comment 
3(>(i’)(3)(ii)-l  clarified  that  the  scope  of 
the  retiuired  review  includes  the 


information  nupiired  to  he  obtained 
under  l()2(>.3(>(f)(3)(i)  as  well  as 
information  the  loan  originator 
organization  has  obtained  or  would 
obtain  as  part  of  its  reasonably  i)rudent 
hiring  practices,  including  information 
from  application  forms,  candidate 
interviews,  and  reference  checks. 

:i(>(f)(:i)(ii)(A) 

Under  projjosed  ^  l()2().3()(0(3)(ii)(A). 
a  loan  originator  organization  would  be 
required  to  determine  that  the 
individual  loan  originator  has  not  been 
convicted  (or  pleaded  guilty  or  nolo 
contondoro)  to  a  felonv  involving  fraud, 
dishonesty,  a  breach  of  trust,  or  money 
laundering  at  any  time,  or  any  other 
felony  within  the  ])receding  seven-year 
j)eriod.  Depository  institutions  already 
apply  similar  standards  in  com])lying 
with  the  SAFE  Act  registration 
recpiirements  under  12  CFR  l(K)7.1()4(h) 
and  other  aj)plical)le  Federal 
re(|uirement.s,  which  generally  inohihit 
em|)loyment  of  individuals  convicted  of 
offenses  involving  dishonesty,  money 
laumlering,  or  breach  of  trust.  For 
dej)o.sitory  institutions,  the  incremental 
effect  of  the  i)roposed  standard 
generally  would  be  to  expand  the  scope 
of  discjualifying  crimes  to  include 
feloni(!.s  other  than  those  involving 
dishonesty,  money  laundering,  or 
breach  of  trust  if  the  conviction  was  in 
the  ])revious  .seven  years.  'Fhe  Bureau 
stated  that  it  does  not  believe  that 
depositorv  institutions  or  bona  fide 
nonprofit  organizations  currently 
employ  many  individual  loan 
originators  who  would  be  discpialified 
by  the  proj)osed  ])rovision,  hut  that  the 
propo.sed  j)rovi.sion  would  give 
consumers  confidence  that  individual 
loan  originators  meet  common 
minimum  criminal  background 
standards,  regardless  of  the  tyj)e  of 
institution  or  organization  for  which 
they  work. 

'fhe  ])roj)osed  description  of 
potentially  discjualifving  convictions 
was  the  same  as  that  in  the  .SAFE  Act 
provision  that  a])plies  to  applicants  for 
State  licenses  and  includes  felonv 
convictions  in  foreign  courts,  'fhe 
Bureau  recognized  that  records  of 
convictions  in  foreign  courts  may  not  hi; 
easily  obtained  and  that  many  foreign 
jurisdictions  do  not  classifv  crimes  as 
felonies.  The  Bureau  invited  public 
comment  on  what,  if  any,  further 
clarifications  the  Bureau  should  jn^ovide 
for  this  ])rovi.sion. 

One  commenter  observed  that 
criminal  background  checks,  credit 
re])orts.  and  the  NMESR  information  on 
disciplinary  and  enforcement  actions 
could  contain  errors.  Another 
commenter  stated  that  an  individual 


must  be  allowed  to  cornjct  anv  incorrect 
information  in  the  re])ort.  .Several 
commenters  asked  for  clarification 
about  what  information  a  loan  originator 
organization  must  or  may  consider  in 
making  the  determination  and 
specifically  asked  the  Bureau  to  clarifv 
that  it  should  he  able  to  rely  on 
information  and  ex])lanations  ])rovided 
by  the  individual. 

.Several  hank  commenters  stated  that 
they  already  ])erform  criminal 
background  checks  ])ursuant  to  the 
FDIA  and  that  the  jaopo.sed  standard 
would  he  du])licative  and  unneces.sary. 
Commenters  stated  that  the  ])rovi.sion 
would  be  especially’  burdensome  if  they 
were  re(|uired  to  apply  it  to  current 
em])loyee.s  who  have  alreadv  been 
.screened  for  compliance  with  the  FDIA. 

One  commenter  objected  to  the 
l)rovi.sion  di.squalifying  individuals  for 
seven  years  following  the  date  of 
conviction  for  felonies  not  involving 
fraud,  dishonesty,  breach  of  trust,  or 
money  laundering.  The  commenter 
stated  that  the  provision  was  too  strict 
and  that  the  standard  .slu)uld  consider 
all  the  relevant  factors,  including 
whether  these  types  of  crimes  are 
relevant  to  a  loan  originator’s  job.  Other 
commentcu's  stated  that  criminal 
background  standards  have  a  disj)arat(! 
inq)act  on  minorities  and  that  EEOC 
enforcement  guidelines  state  that 
.standards  for  felonies  should  only 
exclude  individuals  convicted  of  crimes 
that  relate  to  their  jobs.  One  commenter 
recpiested  clarification  on  how  pardoned 
and  exj)unged  convictions  would  he 
treated.  Depository  institutions  noted 
that  the  look-back  periods  under  the 
FDIA  and  Federal  Credit  Union  Act  for 
certain  enumerated  crimes  are  ten  years. 

The  Bureau  agrees  with  the 
commenter’s  observation  that  criminal 
background  checks,  as  well  as  credit 
reports  and  NML.SR  information  on 
enforcement  actions,  could  contain 
errors.  For  this  reason,  the  loan 
originator  organization  can  and  should 
j)ermit  an  individual  to  ])rovide 
additional  evidence  to  demonstrate  that 
the  individual  meets  the  standard, 
consistent  with  the  recjuirement  in 
S  l()2(>.3()(l)(3)(ii)  that  the  loan 
originator  organization  consider  any 
‘‘other  information  rea.sonahly 
available”  to  it.  'fo  clarifv  this,  the 
Bureau  is  revising  comment  3()(i)(3)(ii)- 
1  to  state  expressly'  that  this  other 
information  includes,  in  addition  to 
information  from  candidate  interviews, 
“other  reliable  information  and 
evidence  provided  by  a  candidate.” 

'fhe  Bureau  disagrees  that  the 
recjuirement  to  review  a  criminal 
background  check  to  determine 
com])liance  with  the  SAFE  Act  criminal 


(•.»..  KIXX;.  int()rni:il  (list:ussi()i)  liitlor. 
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l)a(:kground  standard  is  du])li(:ative  of 
existing  iiujniroinents  of  iJiudential 
regulators  or  of  Regulation  G.  As 
discussed  above,  tlie  ])n)vision  does  not 
r(!(]uire  a  di;|)ositorv  institution  to  obtain 
multiple  criminal  background  clujcks  or 
to  conduct  multiple  reviews.  A 
(hipository  institution  could  meet  the 
recininnnent  in  this  final  rule  by 
obtaining  the  same  criminal  background 
check  re(|inred  by  tin;  prudential 
regulators  and  Regulation  G  and 
reviewing  it  one  time  for  compliancx: 
with  applicable  criminal  background 
.standards,  including  the  standard  of  this 
final  rule. 

fhe  Bureau  di.sagrees  with  the 
commenters  that  urged  using  a  shorter 
cutoff  time  and  narrower  list  of 
disciualifving  crimes.  (]ongre.ss  has 
judged  the  .standard  as  directlv  relevant 
to  the  jot)  of  being  a  loan  originator.  As 
discussed  above,  the  standard  is  largely 
the  same  standard  that  the  SAFE  Act 
im])oses  for  applicants  for  State  loan 
originator  licenses.  The  Bureau  sees  no 
rea.son  why  a  loan  originator  who 
categorically  fails  to  meet  the  criminal 
background  and  character  standards  for 
loan  originators  at  one  cla.ss  of 
institution  should  categorically  he 
l)ermitted  to  act  as  a  loan  originator  at 
another  class  of  institution.  The  Bureau 
believes  a  seven-year  ju'ohibition  j)eriod 
is  not  too  strict  of  a  standard  to  juotect 
consumers  from  the  risk  that  snc:h 
individuals  could  ])resent  to  them. 

In  view  of  these  considerations,  the 
Bureau  does  not  believe  it  would  he 
ap])ro|)riale  to  establish  standards  in 
this  rule  that  are  materially  different 
from  those  a])])licable  under  the  SAFE 
Act.  However,  as  noted  by  commenters, 
other  regulators,  including  the  Federal 
Deposit  Insurance  {x)r])oration  (FDIG). 
are  already  emi)owered  to  consent  to  the 
employment  of  individuals  who  would 
otherwise  be  barred  under  the  Federal 
Deposit  Insurance  Act  or  other  relex’ant 
laws  because  of  certain  prior 
convictions.  'Fo  harmonize  the 
(|iialification  standards  with  those  of 
other  regulators,  the  Bureau  is  providing 
in  the  final  rule  that  a  c:onvictlon  (or 
plea  of  guilty  or  nolo  contondovo)  does 
not  render  an  individual  nmjualified 
under  1  ()2().3()(f]  if  the  FDIG  (or  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  as  a])j)licable)  pursuant 
to  section  It)  of  the  Federal  De])osit 
Insurance  Act,  12  II.S.G.  1829.  the 
National  (iredit  Union  Administration 
pursuant  to  section  205  of  the  Federal 
(iredit  Union  Act,  12  U.S.Ci.  1785(d).  or 
the  Farm  Gredit  Admini.stration 
pursuant  to  section  5.05(d)  of  the  Farm 
Gredit  Act  of  1971, 12  U.S.G.  227a- 
14(d),  has  granted  consent  to  employ  the 
individual  notwithstanding  the 


conviction  or  plea  that  would  have 
rendered  the  individual  barred  under 
those  laws. 

In  res])onse  to  commenter  recpiests, 
the  Bureau  is  clarifying  in 
S  l()20.30(f)(.3)(ii)(A)(2)  that  a  crime  is  a 
felony  only  if,  at  the  time  of  conviction, 
it  was  classified  as  such  under  the  law 
of  the  jurisdiction  under  which  the 
individual  was  convicted,  and  that 
expunged  and  pardoned  convictions  do 
m)t  render  an  individual  uiKjualified. 
The.se  clarifications  are  consistent  with 
implementation  of  the  SAFE  Act 
caiminal  background  standards  in 

1008.1  ()5(1))(2)  of  Regulation  11. 
However,  the  Bureau  is  not  adopting  the 
])rovision  in  the  ])roposal  that  would 
have  disqualified  an  individual  from 
acting  as  a  loan  originator  bec:ause  of  a 
felony  conviction  under  the  law  of  a 
foreign  jurisdiction.  'Fhe  Bureau  is 
concerned  that  loan  originator 
organizations  might  not  be  able  to 
determine  whether  a  foreign  jurisdiction 
classifies  ca  imes  as  felonies,  and  foreign 
c.'onvictions  may  he  unlikely  to  he 
included  in  a  criminal  background 
check. 

'Fhe  Bureau  is  adopting 
*5  l()2().3()(f)(.'l)(ii)(A)  with  the.se 
revisions  and  clarifications. 

3(i(n(3)(ii)(B) 

Under  ])roposed  ^  l()2().3()(n(3)(ii)(B), 
a  loan  originator  organization  would 
have  been  re(|uired  to  determine  that  the 
individual  loan  originator  has 
demon.st rated  financial  responsibility, 
character,  and  general  fitness  to  warrant 
a  determination  that  the  individual  loan 
originator  will  o])erate  honestly,  fairly, 
and  efficiently.''*"’  3’hi.s  standard  is 
identical  to  the  standard  that  State 
agencies  apj)ly  to  applicants  for  SAFE 
Act-coni])liant  loan  originator  licenses. 
exce])t  that  it  does  not  include  the 
re(]uirement  to  determine  that  the 
individual’s  financial  res])onsihility. 
character,  and  general  fitness  are  “such 
as  to  command  the  confidence  of  the 
community.’’  'Fhe  Bureau  believes  that 
res])onsihle  de])ositorv  institutions  and 
bona  fide  non])rofit  organizations 
already  apply  similar  standards  when 
hiring  or  transferring  any  individual 
into  a  loan  originator  position.  'Fhe 
])ro])osed  re(|uirement  formalized  this 
])ractice  to  ensure  that  the 
determination  considers  rea.sonablv 
available,  relevant  information  to  ensure 


Whili!  till!  proposiul  r(i};iilalc)rv  text  als(» 
iii(:lu(l(!(l  tiu!  i'(t(|uir(anoiil  Id  (l(M(!i'iiiind  that  tin; 
iiidividuai's  linaiicial  n^sponsihilit v.  charactia'.  and 
”(Mi(iral  litnoss  am  "such  as  to  coinniand  Iho 
conridcncootllin  community."  IIk;  |)r(;aiul)lc 
indicated  that  this  riKpnmnumt  would  not  Ih; 
included.  77  FK  at  .').'j327.  Tlu;  inclusion  of  that 
languaf^e  in  tlu;  ni^ulalorv  text  was  inadvmlent. 


that,  as  with  the  ca.se  of  the  proposed 
criminal  background  standards, 
consumers  could  he  confident  that  all 
individual  loan  originators  meet 
common  mininunn  (pialification 
standards  for  financiiil  resj)onsihilitv. 
character,  and  general  fitne.ss.  Proposed 
comment  3(i(f)(3)(ii)(B)-l  clarified  that 
the  review  tind  assessment  need  not 
include  consideration  of  an  individual’s 
credit  .score  but  must  include 
consideration  of  whether  anv  of  the 
information  indicates  dishonesty  ora 
pattern  of  irresponsible  use  of  credit  or 
of  disregard  for  financial  obligations.  As 
an  example,  the  comment  stated  that 
conduct  revealed  in  a  criminal 
background  report  may  show  di.shonest 
conduct,  even  if  the  conduct  did  not 
result  in  a  di.stjualifying  felony 
conviction.  It  also  distinguished 
delinquent  debts  that  ari.se  from 
extravagant  s])ending  from  those  that 
arise,  for  example,  from  medical 
expen.ses.  'Fhe  ])ropo.sal  .stated  the 
Bureau’s  view  that  an  individual  with  a 
history  of  dishone.sty  or  a  ])attern  of 
irre.sj)onsil)le  u.se  of  credit  or  of 
disregard  for  financial  obligations 
should  not  he  in  a  position  to  intenict 
with  or  inlluence  consumers  in  the  lo;m 
origination  prot;es.s.  during  which 
consumers  must  tlecide  whether  to 
assume  a  significant  finimcial  obligation 
and  determine  which  of  iinv  pre.sented 
mortgage  options  is  ap])ropriate  for 
them. 

Fhe  Bun;au  recognized  that,  even 
with  the  proposed  comment,  any 
.standards  for  financittl  resjjonsibility, 
character,  and  general  fitness  inherentlv 
include  subjective  com])onents.  During 
the  Small  Busine.ss  Review  Panel,  some 
Small  Entity  Representatives  expres.sed 
concern  that  the  pro])o.sed  standard 
could  lead  to  uncertainty  whether  a  loan 
originator  organization  was  meeting  it. 
'Fhe  proposed  standard  excluded  the 
j)hra.se  “such  as  to  command  the 
confidence  of  the  community”  to  reduce 
the  ])otential  for  such  uncertainty. 
Nonetheless,  in  light  of  the  civil  liability 
imposed  under  'FIFA,  the  Bureau 
invited  public  comment  on  how  to 
iiddress  this  concern  while  also 
ensuring  th.it  the  loan  originator 
organization’s  review  of  information  is 
sufficient  to  ])rotect  consumers.  P'or 
examj)le,  the  Bureau  asked  whether  a 
loan  originator  organization  that  reviews 
the  retjnired  information  and  documents 
;i  ratiomil  ex])lanation  for  why  releviint 
negative  information  does  not  .show  tluit 
the  standard  is  violated  should  be 
presumed  to  have  complied  with  the 
r(!(inirement. 

Sevenil  depository  institution 
commenters  stated  that  the  proj)osed 
standards  for  financial  responsibility. 
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character,  and  general  fitness  wen;  too 
siil)j(;ctive.  One  civil  rights  organization 
coinnienter  expressed  concern  that  the 
standards  could  he  used  by  loan 
originator  organizations  as  a  ])retext  for 
di.scriininating  against  joh  a))|)licants. 
.Several  hank  and  credit  union 
coininenters  stated  that  subjective  or 
vague  standards  could  lead  to  litigation 
by  reject(;d  ap|)licants.  Many  of  tin; 
same  coininenters  reipiested  that  the 
Hunian  include  a  safe  harbor  under  the 
.standard,  such  as  a  minimum  credit 
.score.  One  hank  commenter  not(;d  it 
already  follows  FDKi  guidance  that  calls 
on  depositorv  institutions  to  establish 
written  procedures  for  screening 
applicants.  Some  depositorv 
coininenters  stated  that  an  individual 
could  have  negative  information  in  his 
or  her  credit  re])ort  resulting  from 
divorce  or  the  death  of  a  sjjouse.  and 
that  it  is  usually  not  po.ssihle  to 
determine  frtnn  a  credit  r(;port  whether 
negative  information  was  the  result  of 
dishonesty  or  jirofligate  spending,  rather 
than  situations  beyond  the  control  of  the 
individual.  One  commenter  agreed  with 
the  Hureau's  view  that  the  language 
from  the  .SAFF  Act  standard  reijuiring 
that  an  individual  “command  the 
confidence  of  the  community’'  is 
es|)ecially  vague  and  should  he  omitted. 

The  Hureau  aj)preciates  and  agrees 
with  tin;  concerns  ex])res.s(;d  in  several 
of  the;  ]nihlic  comments.  The  Ihireau 
continues  to  believe  that  it  is  important 
for  cov(;red  loan  originator  organizations 
to  evaluate  carefully  tlu;  financial 
responsibility,  character,  and  general 
fitness  of  individuals  lM;fore  emiiloying 
them  ill  the  cai)acity  of  a  loan  originator, 
hut  the  bureau  also  agrees  that  loan 
originator  organizations  should  not  face 
increased  litigation  risk  or  uncertainty 
about  whether  they  an;  properly 
implementing  a  standard  that 
nece.ssarily  includes  a  subjective; 
component.  Accordingly,  although  the 
bureau  is  adopting  §  l()2(j.3()(f)(3)(ii)(b) 
as  de.scrihed  above,  it  is  revising 
comment  3()(f)(3)(ii)(b)-l  to  jiroviile 
further  interpretation  concerning  factors 
to  consid(;r  in  making  the  recpiired 
determinations.  In  addition,  the  bureau 
is  adding  comment  3()(f)(3){ii)(b)-2  to 
provide  a  procedural  safe  harbor  so  that 
loan  originator  organizations  can  have 
greater  certainty  that  they  are  in 
compliance. 

(iomment  3()(f)(3)(ii)(b)-1  is  revi.sed  to 
r(;move  references  to  factors  that  mav 
not  he  r(;adily  d(;termined  from  the 
information  that  tin;  loan  originator 
organization  is  recpiired  to  obtain  under 
§  l()2()(f)(3)(i)  and  to  conform  the 
coimmint  more  closely  to  the  factors  that 
.Slate  regulators  ii.se  in  making  the 
corresponding  determinations  for  loan 


originator  licensing  applicants.  l''or 
exam])le,  it  is  revi.sed  to  avoid  anv 
implication  that  a  loan  originator 
organization  is  (;xp(;ct(;d  to  he  able  to 
determine  from  a  cnidit  report  whether 
an  individual’s  s])ending  has  h(;(;n 
extravagant  or  has  acted  dishoue.stlv  or 
subjectively  decided  to  disregard 
finam;ial  obligations.  Tlu;  comimait 
enumerates  factors  that  can  he 
objectively  identified  for  |)urposes  of  the 
financial  re.s])on.sil)ility  determination, 
ineduding  the  pre.senci;  or  absence  of 
current  outstanding  judgments,  tax 
liens,  other  government  li(;n.s, 
nonpayment  of  child  .sup]K)rt,  or  a 
pattern  of  bankruptcies,  foreclosures,  or 
deliiupient  ac:count.s.  Following  the 
practice  of  many  .States,  the  comment 
specifies  that  debts  arising  from  medical 
expenses  do  not  r(;nder  an  individual 
umjualified.  It  further  s])ecifie.s  that  a 
review  and  a.sse.ssment  of  character  and 
general  fitness  is  sufficient  if  it 
considers,  as  relevant  factors,  acts  of 
dishonesty  or  unfairness,  including 
those  imiilicated  in  anv  discijilinarv 
actions  by  a  regulatory  or  jirolessional 
lic(;n.sing  agenev  as  mav  lu;  evidenced  in 
the  NML.SR.  The  comment,  how(;ver. 
does  not  mandate  how  a  loan  originator 
organization  must  w(;igh  any 
informatiou  that  is  relevant  under  the 
.s])ecified  factors.  It  clarifies  that  no 
single  factor  neci;.ssarily  r(;(pures  a 
determination  that  the  individual  do(;s 
not  nu;et  the  standards  for  financial 
responsibility.  charact(;r.  or  general 
fitness.  provid(;d  that  tlu;  loan  originator 
organization  considers  all  relevant 
factors  and  rea.sonahly  determines  that, 
on  balance,  the  individual  meets  the 
standards. 

As  the  bureau  anticipated  in  the 
jiroposal,  even  with  clarifications  about 
the  factors  that  make  a  loan  originator 
organization’s  review  and  assessnu;nt  of 
financial  responsibility,  character,  and 
fitness  sufficient,  the  provision  still 
re(]uin;s  significant  subjective  judgment. 
Accordingly,  the  bureau  l)(;lieve.s  that  a 
procedural  provision  is  warranted  to 
ensure  that  loan  originator  organizations 
have  reasonable  certainty  that  th(;y  an; 
complying  with  the  re(piin;nu;nt. 
Accordingly,  comment  3()(f)(3](ii)(b)-2 
clarifies  that  a  loan  originator 
organization  that  establishes  written 
proc(;dur(;.s  for  determining  whether 
individuals  nu;(;t  the  financial 
res])onsihility,  character,  and  general 
fitness  .standards  und(;r 
S  l()2(>.3()(f)(3)(ii)(b)  and  follows  thosi; 
written  ])rocedur(;.s  for  an  individual  is 
deemed  to  have  com])lied  with  the 
requir(;ment  for  that  individual.  The 
comment  specifi(;s  that  such  i)rocedure.s 
may  provide  that  l)aukruj)tcies  and 


foreclosures  are  considered  under  the 
financial  responsibility  standard  only  if 
thev  occurred  within  a  timeframe 
(;.stal)lished  in  the  |)roc(;durt;s.  In 
r(;spon.se  to  the  sugge.stion  in  public; 
comments,  the  comnu;nt  ])rovid(;.s  that, 
although  review  of  a  cr{;dit  rejiort  is 
r(;(piir(;d.  such  |)roc(;dures  arc;  not 
r(;(piir(;d  to  include;  a  r(;\'iew  of  a  credit 
.sc;orc;. 

The  bur(;au  declines  to  provide;  the; 

.safe;  harbor  .sugge;.ste;el  by  the;  e:e)mme;nte;r 
that  further  re;vie;w  and  a.s.se;.s.sme;nt  of 
finane;ial  responsibility  is  not  re;e]uire;el 
for  an  individual  with  a  credit  se;ore; 
e;xce;e;eling  a  high  thre;she)lel.  The;  bure;au 
is  e:e)uce;rne;el  that  e;re;elit  scores  are; 
typie:allv  de;ve;lo])eel  for  the  pur];e)se  of 
j)re;elie:ting  the;  likelihood  of  a  consume;!' 
to  re;j)ay  an  obligation  and  for  similar 
])urpo.se;s.  A  e:reelit  .se:ore;  may  not 
i:e)rrelate  to  the  e:rite;ria  for  financial 
responsibility  in  this  final  rule.  It  is  the; 
bureau’s  unele;r.stanebng  that,  for  this 
rea.son,  the;  major  e;onsume;r  reporting 
age;ne;ie;s  do  not  ])re)vieie;  e;re;ebt  se:e)re;.s  on 
credit  rejiorts  obtained  for  the;  ])uri)e)se; 
of  e;m])lovnu;nt  screening. 

The;  |)re)e:e;eiural  .safe;  harbor  pre)vieie;s  a 
me;e:hani.sm  for  a  loan  originator 
orgiinization  to  .spi;cifv  how  it  will 
weigh  information  under  the;  factors 
iele;ntifie;el  in  e:e)mme;nt  3B(0(3)(ii)(b)-i , 
ine:luebng  instane:e;s  iele;ntifie;el  by  the; 
coininenters.  sue;h  as  finane:ial 
ebffie:ultie;s  arising  from  ebve)re:e;  or  the; 
death  of  a  s])ouse;  or  outstanding  debts 
or  juelgme;nt.s  that  the;  inebvielu.il  is  in 
the;  ])roe;e;.ss  of  satisfying. 

The;  bure;au  notes  that,  as  further 
eb.scus.se;el  below,  the;  final  rule;  re;cpiire;s 
ill  §  l()2().3()(j)  that  dejiository 
institutions  mu.st  establish  and  maintain 
procedures  for  e:omplying  with 
S  l()2(i.3(i(el).  (e),  (Q.  and  (g).  including 
the;  re;e]uire;me;nts  to  make;  the; 
ele;te;rminations  of  finanebal 
re;.spon.sihibty.  e:haracter,  and  ge;ne;ral 
fitne;.ss.  The;  bureau  e;x])ect.s  that  a 
depository  institution  could  have  a 
single  set  of  proce;elure;s  to  e:omply  with 
these  two  provisions,  as  well  as.  for 
examjile,  those;  unele;r  ^  11)07.104  of 
Re;gulatie)n  G  and  tho.se;  in  the; 
re;gulations  and  guielane:e  of  prudential 
re;gulate)rs.  suc.h  .is  the;  f'DIG.  guidance; 
on  se:re;e;ning  e:aneiieiate;s  iele;ntifie;el  by 
the;  eximmenter. 

The;  projiosal  would  not  have;  reejuireel 
eanple)ye;rs  of  imlicen.sed  individual  loan 
originators  to  obtain  the;  e;e)ve;re;el 
information  and  make;  the;  re;eiuire;el 
ele;le;rmination.s  on  a  ])e;rioebe;  basis. 
In.ste;ael.  it  ce)nte;m])late;el  that  these; 
ean])love;rs  would  obtain  the;  information 
iinel  make;  the;  ele;te;rmination.s  under  the 
eaiminal,  financial  re;.spon.sihibty. 
c.haracter,  and  ge;ne;ral  fitness  standards 
before;  an  individual  ae;ls  as  a  loan 


Federal  Register / Vol.  78,  No.  32/Friday,  February  15.  2()13/Rules  and  Regulations 


11383 


originator  in  a  closed-end  consumer 
credit  transaction  secured  l)v  a  dwelling. 
However,  the  llnrean  invited  public 
comment  on  whether  such 
det(;rminations  should  he  re(|nired  on  a 
])(!riodit:  basis  or  wh(!ther  tin;  em|)lov(!r 
oi  an  unlicensed  loan  originator  should 
he  nuinired  to  make  snt)se(|nent 
determinations  only  when  it  obtains 
inlbrmation  that  indicates  tin; 
individual  mav  no  longer  meet  the 
applicable  standards. 

Commenters  nigtal  the  Hnrean  to 
clarify  that  a  loan  originator 
organization  is  recpiinul  to  make  the 
determinations  oidy  once,  rather  than 
])eriodically,  or  a  second  time  only  if  the 
loan  originator  organization  learns  the 
individual  loan  originator  has  been 
convicted  of  a  felony  after  the  initial 
determination.  Several  commenters 
asked  the  Bureau  to  clarify  that  loan 
originator  organizations  are  not  niquired 
to  make  the  determinations  for 
individual  loan  originators  who  are 
already  em])loyed  and  have  already 
lunm  scrciened  by  the  loan  originator 
organization.  Large  hank  commenters 
.stated  that  having  to  make;  the 
determinations  for  current  loan 
originator  em])loyees  wonld  he 
extr(!mely  hnrden.some. 

The  Bureau  agrees  that  it  wonld  he 
hnnhmsome  and  sommvhat  duplicative 
for  a  loan  originator  organization  to 
have  to  obtain  a  credit  rejujit.  a  new 
criminal  background  check,  and 
information  about  enforcement  actions 
and  api)ly  retroactively  the  criminal 
hackgronnd.  financial  responsihilitv. 
character,  and  gimeral  fitne.ss  standards 
of  this  final  rule  to  individual  loan 
originators  that  it  had  already  hired  and 
screened  j)rior  to  the  effective  date  of 
this  final  rule  under  the  then-applicable 
standards,  and  is  now  supervising  on  an 
ongoing  basis.  As  explained  in  the 
propo.sal.  the  Bureau  believes  that  mo.st 
loan  originator  organizations  were 
already  .screening  their  individual  loan 
originators  under  applicable  hackgronnd 
standards,  and  the  Bureau  does  not  seek 
to  impo.se  dn])licative  compliance 
burdens  on  loan  originator  organizations 
with  res])ect  to  individual  loan 
originators  that  they  hired  and  in  fact 
screened  under  standards  in  effect  at  the 
time  of  hire.  Accordingly,  this  final  rule 
clarifies  in  §  l()2(i.3r)(n(3)(i)  and  (ii)  and 
in  new  comment  3(j(f)(3)(ii)-2  that  the 
re(]uirements  a])])lv  for  an  individual 
that  the  loan  originator  organization 
hires  on  or  after  lanuary  10.  2t)14.  the 
effective  date  of  these  ])rovision.s.  as 
well  as  for  individuals  hired  ])rior  to 
this  date  hut  for  whom  there  were  no 
applicable  statutory  or  regulatory 
background  standards  in  effect  at  the 


time  of  hire  or  bedore  lanuary  10.  2014. 
ustnl  to  screem  the  individual. 

Additional  revisions  to 

1020.30(f)(.3)(i)  and  (ii)  and  m;w 
comment  30(l](3)(ii)-3  res])ond  to  the; 
conmu;nt(!r’.s  conc(!rn.s  about  when  a 
loan  originator  organization  is  rerjuinul 
to  make  suhsetpimit  determinations. 

'I'lujy  .s])ecifv  that  such  determinations 
are  r(!(iuir(!d  only  if  the  loan  originator 
organization  has  knowhulge  of  reliable 
information  indicating  that  the 
individual  loan  originator  likely  no 
longer  meets  the  reciuired  stamlards, 
regardle.ss  of  when  the  individual  loan 
originator  was  j)reviously  hired  and 
screened.  As  an  example,  comment 
3()(f)(3)(ii)-3  states  that  if  the  loan 
originator  organization  has  knowledge 
of  criminal  conduct  of  its  individual 
loan  originator  from  a  newspaper 
article,  a  previouslv  obtained  criminal 
background  report,  or  the  NMLSR.  the 
loan  originator  organization  must 
d(!termine  whether  any  resulting 
conviction,  or  any  other  information, 
causes  the  individual  to  fail  to  meet  the 
standards  in  §  l()2{)..3()(n(3)(ii), 
regardless  of  when  the  loan  originator 
was  hired  or  previouslv  screened. 

The  Bureau  believes  that  comments 
3()(f)(3)(ii)-2  and  3()(0(3Kii)-3.  taken 
together,  provide  an  ap])ro])riate  balance 
for  determining  wlum  a  loan  originator 
organization  is  nujuinul  to  screen  an 
individual  loan  originator  hired  prior  to 
lanuary  10,  2014,  under  the  standards  in 
§  1020.3(i(f)(3)(i)  and  (ii).  The  a])])roach 
recognizes  that,  as  the  Bureau  stated  in 
the  propo.sal,  many  loan  originator 
organizations  already  screened  their 
em])loy(;e.s  under  applicable  statutory  or 
regidatory  standards  for  criminal 
background.  charact(;r,  fitne.ss,  and 
financial  responsibility  that  are  similar 
to  tho.se  in  this  final  rule,  prior  to  the 
this  rule’s  effective  date.  To  the  extent 
that  an  individual  was  determined  to 
meet  such  standards  in  effect  at  the  time 
the  individual  was  hired,  hut  does  not 
meet  the  standards  of  this  final  rule,  the 
Bureau  believes  the  loan  originator 
organization  is  likely  to  have  knowledge 
of  reliable  information  indicating  that 
may  be  the  case.  For  example,  the 
criminal  background  check  that  the  loan 
originator  organization  previouslv 
obtained  or  an  entry  in  the  NMLSR  may 
have  indicate  a  felony  conviction 
c:overed  by  this  rule.  Likewi.se.  the  loan 
originator  organization  is  highly  likelv 
to  have  knowledge  of  the  individual 


''’'■'I  lit!  liiiiiimrs  (Incision  not  to  iippiv  ccrtiiin 
(piiiliticiilion  ro(|uinim(inls  olliorwisi!  iinpos(Hl  l)y 
this  riilo  to  loiin  oi'i”iniilors  liirod  Ixdon?  liinimry  It). 
2014.  is  iilso  ill!  i!Xorcis(!  oi  llio  liuniiiu's  inilliorily 
undni' 't’ll.A  section  It).S(n).  'lliis  rule  dilfciontiiitns 
lo.in  orininiitors  IxisckI  on  tludr  diitn  ol  hire  to 
lacilitcito  coni|)liiinc(!. 


loan  originator’s  character  and  fitness  as 
a  result  of  monitoring  the  individual’s 
performance  over  the  course  of  the 
individual’s  emplovment. 

'I’he  Bureau  does  not  agree  that  tlu; 
.sul).se(|uent  ntview  shouhl  ap])ly  onlv  if 
the  loan  originator  organization  learns 
that  the  individual  has  committed  a 
ftdony  because  stich  a  rule  would 
categorically  exclude  information  tluit 
seriously  implicates  the  fimmcial 
responsibility,  character,  and  general 
fitness  standards.  However,  the  Bureau 
notes  that  the  procedural  safe  harbor 
discussed  above  provides  a  mechanism 
for  loan  originator  organizations  to 
adopt  specific  jirocedures  for  when  and 
how  such  information  is  considered  in 
subse(juent  determinat  ions. 

38(f)(3)(iii) 

In  addition  to  the  .screening 
retpiirements  discicssed  above,  projiosed 
§  l()2(i.3(i(f)(3)(iii)  would  have  rerjuired 
loan  originator  organizations  to  provide 
periodic  training  to  their  indiviclual 
loan  originators  who  are  not  licensed 
und(!r  the  SAFE  Act  and  thus  not 
covered  by  that  Act's  training 
re(iuirements.  The  iiroiiosal  provided 
that  the  training  must  cover  the  Federal 
and  State  law  recpiirements  that  applv  to 
the  individual  loan  originator’s  loan 
origination  activities.  The  proposiul 
re(]uirement  was  analogous  to,  hut  more 
ilexible  than,  the  continuing  education 
reejuirement  that  applies  to  loan 
originators  who  are  subject  to  SAI'E  Act 
licensing.  Wlnueas  the  .SAk'E  Act 
reejuires  20  hours  of  pre-licensing 
(ulucation  and  eight  hours  of 
pr{!ap])roved  cla.sses  every  year,  the 
])ropo.sed  requirement  is  intended  to  be 
Ilexible  to  accommodate!  the  wide  range 
of  loan  origination  activities  in  which 
loan  originator  organizations  engage  and 
for  which  covered  individuals  an! 
responsible.  P’or  example,  the  propo.sed 
training  provision  would  have  apjilied 
to  a  large  depository  institution 
providing  complex  mortgage  loan 
products  as  well  as  a  nonprofit 
organization  providing  only  basic  home 
])nrcha.se  a.ssistance  loans  seuaired  by  a 
subordinate  lien  on  a  dwelling.  'I’he 
projio.sed  jirovision  also  recognized  that 
covered  individuals  may  already 
possess  a  wide  range  of  knowledge  and 
skill  lev(!ls.  Acc;ordingly.  it  re(]uir(!d 
loan  originator  organizations  to  |)rovid(! 
training  to  clo.se  any  gap  in  tlu! 
individual  loan  originator’s  knowledge 
of  Imderal  and  State  law  reciuirements 
that  ajiply  to  the  individual’s  loan 
origination  activities. 

The  jiroposed  r(!(juirement  akso 
differed  from  the  analogous  SAFE  Act 
requirement  by  not  inciuding  a 
re(juirement  to  provide  training  on 
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(itliical  standards  beyoiKi  those  lliat 
amount  to  State  or  FcuUnal  legal 
r(!(|uirenients.  In  light  ot  the  civil 
lial)ility  imposed  under  TlhA,  the 
Hurean  solicitc'd  public  comment  on 
\vh(!t her  there  exist  (ithical  standards  lor 
loan  originators  that  are  sufficient Iv 
concHite  and  widely  applicable  to  allow 
loan  originator  organizations  to 
d(!t(!rmine  what  suhjiict  matter  must  h(! 
iuclinhul  in  tin;  nxpnnul  training,  if  the 
huniau  were  to  include!  ethical 
standards  in  the  training  reepnrement. 

Proposed  comment  :t(i(n(;{)(iii)-l 
included  explanations  of  the  training 
nupureinent  and  also  d(!.scrihed  the 
Ilexihility  available  under 

102().:f(i(l’)(:f)(iii)  rcigarding  how  the 
nHiuired  training  is  delivered.  It 
clarified  that  training  may  he  delivered 
by  the  loan  originator  organization  or 
any  other  party  through  online  or  other 
technologies.  In  addition,  it  statexl  that 
training  that  a  federal.  Stale,  or  other 
gov(!rmn(!nt  agency  or  housing  finaiu;e 
agency  has  approvcid  or  deemed 
sutficient  lor  an  individual  to  originate 
loans  under  a  ])rogram  sponsored  or 
r(!gulated  by  that  agency  is  suffici(!nt  to 
iiK'et  the  |)ro])os(!d  nxpiiniuuint.  to  tlu! 
extent  that  the  training  covers  the  tvpes 
ol  loans  the  individual  loan  originator 
originates  and  applicable  Fiidciral  and 
State  laws  and  nigulations.  It  furtluir 
stated  that  training  approved  hv  the 
NMh.SR  to  m(!(!t  the  continuing 
education  r(!C]uir(!m(!nt  aj)j)licahle  to 
licensed  loan  originators  is  sufficient  to 
meet  the  proj)o.sed  nupiirennint  to  the 
ext(!nt  that  the  training  covers  tlu!  tvjjcis 
of  loans  tlu!  individual  loan  originator 
original(!s  and  applicable  Federal  and 
State  laws  and  nigulations.  The 
j)ropo.sed  comnnint  rec;ognized  that 
many  loan  originator  organizations 
already  j)rovide  training  to  their 
individual  loan  originators  to  comj)lv 
with  nupnrements  of  ])rudential 
regulators,  funding  agencies,  or  their 
own  operating  procedures.  Thus,  the 
propo.sed  comment  clarified  that 
§  l()2().3()(0(;f){iii)  did  not  reejuire 
training  that  is  dujilicative  of  training 
that  loan  originator  organizations  are 
alriiady  providing  if  that  training  nnuits 
the  standard  in  ^  l()2(i..'t(i(f)(;t)(iii). 

'I'h(!se  clarifications  were  intiinded  to 
respond  to  (piestions  that  Small  Fntitv 
Rejiresiintatives  raised  during  the  Small 
Husiness  Review  Panel  discussed  above. 

Several  hank  and  credit  union 
commenters  statiul  that  they  already 
jirovide  the  training  reipiired  under  tin! 
jiropo.sal  to  coinjily  with  the 
ri!(pnr(!ments  of  prudential  regulators. 
One  comm(!nt(!r  stat(!d  that  more 
specific  riMpiirements  are  needed  so  that 
loan  originator  organizations  can  he 
certain  they  an!  in  coinjiliance.  One 


comun!nter  stated  that  tlu!  standard 
should  cover  training  in  h!gal 
n!(juir(!m(!nts  only  and  not  in  (!thics. 

One  cr(!dit  union  association  (!xpress(!d 
concern  that  regardl(!ss  of  what  tlu!  ruli! 
jirovidiul.  agency  (!xamin(!rs  would 
ultimately  n!(]uir(!  cr(!dit  union  loan 
originators  to  take  liight  hours  of 
NMhSR  cla.ss(!s  annually.  A  |)rovid(!r  of 
NMhSR-a])])roved  training  urgiid  tlu! 
Ihireau  to  nupiiri!  loan  originators  to 
taki!  20  hours  ol  NMhSR-appro\'(!d 
clas.s(!s  initially  and  five  hours  annually 
ther(!after.  including  clas.s(!s  in  (!thics. 
The  connn(!nt(!r  stated  that  d(!positorv 
institution  employees  should  have  to 
take  NMhSR-a|)proved  training  because 
many  ol  tlu!  wor.st  loan  originators  who 
contributed  to  the  subprime  lending 
crisis  were  emplov(!d  by  de])ositorv 
institutions.  One  bank  cc)nmu!nter  statcul 
that  a  loan  originator  who  oj)ts  to  take 
and  pa.sses  tlu!  national  com])onent  of 
the  NMLSR  standardiz(!d  test  should  h(! 
exem|)t  from  p(!riodic  training 
r(!(]uir(!ments.  and  that  a  loan  originator 
who  does  r(!ceiv(!  training  shouhl  hi! 
abl(!  to  do  .so  htifori!  or  afl(!r  obtaining  a 
uni(pi(!  identifi(!r  i.ssu(!d  by  the  NMLSR 
(also  relernid  to  as  an  NMLSR  ID).  Tin! 
sanu!  conmn!nt(!r  ask(!d  for  clarification 
that  a  national  bank-(!m])loved  loan 
originator  muni  not  lu!  train(!d  in  stall! 
legal  re(pnr(!ments.  and  that  a  bank- 
(!mployed  loan  originator  should  be 
|)re.sunu!d  to  hi!  W(!ll  trained  and 
(]ualifii!d. 

As  .stated  in  the  proj)osal.  the  Ihireau 
agrees  that  thi!  training  that  mauv 
d(!po.sitory  institutions  already  provide 
to  comply  with  i)rud(!ntial  r(!guiator 
riuiuirements  will  be  suffici(!nt  to  meet 
the  j)roposed  riupiirement  in 
^  l()2(j.:h)(f)(;t)(iii).  which  the  Bureau  is 
ado])ting  without  change.  The  Bureau 
did  not  propose  to  reipiire  covered 
individual  loan  originators  to  take  a 
fix(!d  number  of  NMLSR-api)roved 
classes  initially  or  luich  year  precisely 
out  of  the  concern  that  such  training 
could  1)1!  larg(!ly  duplicative  of  training 
that  individual  loan  originators  alreadv 
receive!.  Accordingly,  the  Bureau  is  not 
adoj)tiug  till!  coinmenter’s  suggestion 
that  it  require  NMLSR-a|)proved 
training.  The  Bureau  notes  that 
comment  :h)(l)(;t)(iii)-l  clarifies  that  a 
loan  originator  organization  may  satisfv 
the  training  requirement  by  taking  the 
NMLSR-approved  continuing  education 
class.  The  Bureau  is  not  in  a  position  to 
address  the  commenter's  concern  that 
])rudeutial  regulators  would  require 
individual  loan  originators  to  lake 
NMLSR-approved  chesses 
notwithstanding  the  llexibilitv  of 
Bureau's  training  requirement. 

The  Bureau  also  declines  to  ado])t  a 
]n'ovision  that  any  individual  loan 


originator  emjiloyed  by  a  bank,  or  an 
individual  loan  originator  who  o|)ts  to 
take  and  ])as.ses  the  NMLSR 
standardized  test,  should  be  deemed 
trained  and  qualified  and  therefore 
exenqit  from  ])eriodic  training.  The 
requirement  that  training  be  provided 
on  a  periodic  basis  addresses  the  fact 
that  legal  requirements  c.hange  over  time 
and  that  an  individuars  memorv  and 
knowledge  of  applicable  requirements 
may  lade  over  time.  Taking  and  passing 
a  te.sl  one  time  would  therefore  not  be 
an  adequate  substitute  for  periodic 
training.  Finally,  the  Bureau  notes  that 
the  provision  does  not  specify  that 
training  must  be  jnovided  after  a  loan 
originator  receives  an  NMLSR  ID.  It  also 
does  not  ]jrovide  for  training  to  be 
reported  to  or  tracked  through  the 
NMLSR. 

The  Bureau  did  not  receive 
substantive  comments  indicating  that 
there  exists  a  definable  body  of  ethical 
standards  specific  for  loan  originators 
and  is  not  ex])anding  the  training 
requirement  to  mandate  training  in 
ethical  standards  iii  addition  to  the 
jiroposed  training  in  legal  requirements. 
Finally,  the  Bureau  does  not  believe  it 
is  necessary  or  practical  to  specify  in  a 
generally  ai)j)licable  rule  which  laws 
apply  to  the  wide  range  of  loans 
originated  by  loan  originators  at  various 
loan  originator  organizations,  and 
therefore  what  subject  matter  must  be 
included  in  an  individnal  loan 
originator's  training.  The  Bureau 
believes  each  loan  originator 
organization  should  know  the  types  of 
loans  that  each  of  its  individual  loan 
originators  originates  and  whic.h 
substantive  legal  requirements 
(including  provisions  of  State  law.  to 
the  extent  aj)j)licabh!)  apply  to  those 
loans.  The  Ihireau  notes  that  the 
training  reipiireinents  under 
§  102()..'f()(0(3)(iii)  apply  individual  loan 
originators  regardle.ss  of  when  they  were 
hired. 

3()(g)  \’(iine>  (tnd  NMLSU  Identification 
Ninnher  on  Loan  Documents 

TILA  section  129B(b)(l  )(B).  which 
was  added  by  Dodd-Frank  Act  section 
14()2(a).  provides  that  "subject  to 
regulations"  i.ssued  by  the  Bureau,  a 
mortgage  originator  sliall  inc.lude  on  “all 
loan  documents  any  unique  identifier  of 
the  mortgage  originator"  i.ssued  by  the 
NMLSR.  Individuals  who  are  subject  to 
SAFE  Act  registration  or  State  licensing 
are  required  to  obtain  an  NMLSR  ID. 
and  many  organizations  also  obtain 
NMLSR  IDs  ]mrsnant  to  State  or  other 
requirements.  Proposed  §  1  ()2().:f()(g).  as 
described  further  below,  would  have 
implemented  the  statutory  requirement 
that  mortgage  originators  must  include 
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tlKiir  NMLSR  ID  on  loan  documients  and 
would  have  provided  several 
clarifications.  The  Hiireau  stated  its 
belief  that  the  piir])ose  of  the  statutory 
r(!(]uireiu(!nt  is  not  only  to  permit 
consumers  to  look  up  the  loan 
originator’s  record  on  the  consumer 
acc(!.ss  Web  site  of  the  NMLSR 
(w’ww.nnilsconsiinicmcccss.ori’]  before 
])roc(;(!ding  further  with  a  mortgage 
transiiction,  l)ut  also  to  hel])  ensure! 
accountability  of  loan  originators  both 
before  and  after  a  transaction  has  heciii 
originated. 

38(g)(1) 

Proposed  §  l()2(i.3(i(g)(l )  ])rovid(!(l 
that  loan  originators  must  include  both 
their  NMLSR  IDs  and  their  names  on 
loan  doenments  hticau.se!,  without  the 
associated  names,  a  consumer  mav  not 
understand  whom  or  what  the  NMLSR 
ID  number  serves  to  identifv.  The 
propo.sal  (ixplained  that  having  the  loan 
originator’s  name  may  hel])  consumers 
under.staud  that  they  have  the 
o])portuuity  to  assess  the  risks 
associated  with  a  particular  loan 
originator  in  connection  with  the 
transaction,  which  in  turn  ])romotes  the 
informed  use  of  credit.  I’he  Hureau 
explained  that  it  believed  that  this  was 
consistent  with  TILA  section  lO.^lal’s 
j)rovision  for  additional  re(juirements 
that  are  necessary  or  proper  to  effectuate 
the  pur])oses  of  TI1,A  or  to  facilitate 
compliance  with  Tll.A.  These 
provisions  also  clarified,  consistent  with 
the  statutory  ixuiuiremeut  that  mortgage 
originators  include  “any”  NMLSR  ID. 
that  the  recjuirement  applies  if  the 
organization  or  individual  loan 
originator  has  ever  been  issued  an 
NMLSR  ID.  For  exam])le.  an  individual 
loan  originator  who  works  for  a  bona 
fide  nonprofit  organization  is  not 
reciuired  to  obtain  an  NMLSR  ID,  hut  if 
the  individual  was  issued  an  NMLSR  ID 
for  purposes  of  a  previous  job,  that 
NMLSR  ID  must  he  included.  Proposed 
§  l()2().3l)(g)(l)  also  j)rovided  that  the 
name  and  NMLSR  IDs  mn.st  he  included 
each  time  any  ofthe.se  do(!uments  is 
provided  to  a  consumer  or  presented  to 
a  consumer  for  signature. 

Proposed  comment  3()(g)(l)-l 
clarified  that  for  purpo.ses  of 

l()2().3()(g),  creditors  would  not  he 
excluded  from  the  definition  of  “loan 
t)riginator.’’  Pro])ose(l  comment 
3(i(g)(1)-2  clarified  that  the  pro])osed 
recjuirement  aj)plie(l  regardless  of 
whether  the  organization  or  individual 
loan  originator  is  recjuired  to  obtain  an 
NMLSR  ID  under  the  SAFE  Act  or 
otherwi.se.  Pro])ose(l  §  l()2().3(i(g)(l)(ii). 
recognizing  that  there  may  he 
tran.sactious  in  which  more  than  one 
individual  meets  the  definition  of  a  loan 


originator,  provided  that  the  individual 
loan  originator  whose  NMLSR  ID  mn.st 
he  included  is  the  individual  with 
primary  responsibility  for  the 
tran.saction  at  the  time  the  loan 
document  is  issued. 

In  its  2012  'I’lLA-RESPA  Proposal,  the 
Hureau  proposed  to  integrate 'I’lLA  and 
RESPA  mortgage  disclosure  documents 
as  mandated  by  .sections  1032(f),  1008. 
and  IIOOA  of  the  Dodd-f’rank  Act.  12 
ll.S.C.  .').')32(t);  12  II.S.C.  2()03(a); 

IJ.S.d.  1004(1)).  As  discussed  below,  the 
loan  (locumeuts  that  would  he  reepdred 
to  include  the  name  and  NMLSR  IDs 
include  the.se  mortgage  disclosure 
(locumeuts.  'Lhat  .separate  rulemaking 
also  addnxs.ses  inclusion  of  the  name 
and  NMLSR  IDs  on  the  i)roi)osed 
integrated  di.sclosures,  as  well  as  the 
])o.ssil)ility  that  in  some  circumstances 
moH!  than  one  individual  may  meet  the 
criteria  that  rcupdre  inclusion  of  the 
NMLSR  ID.  I’o  ensure  haiinonizatiou 
between  the  two  rules,  proj)osed 
comment  30(g)(l)(ii)-l  stated  that,  if 
more  than  one  individual  acts  as  a  loan 
originator  for  the  transaction,  the 
reciuirement  in  102().3()(g)(l )(ii)  may 
he  met  by  com])lying  with  the 
ap])lical)le  provision  governing 
disclosure  of  NMLSR  IDs  in  rules  i.ssued 
by  the  Hureau  pursuant  to  Dodd-Frank 
Act  .sections  l()32(f),  105)8.  and  IIOOA. 

(lommenlers  generally  su])i)orled  the 
pro|)o.s(!(l  provision  as  a  way  to  increase 
accountability.  One  commeuter  urged 
the  Hureau  to  change  the  format  of 
NMLSR  IDs  to  allow  consumers  to 
determine  whether  the  loan  originator  is 
licensed  or  registered  hecau.se  the 
commenter  was  concerned  that  a 
consumer  might  incorrectly  a.ssume  that 
all  loan  originators  are  liceu.sed.  Several 
commenters  asked  for  more  clarity  on 
how  to  determine  which  loan  originator 
has  j)rimary  responsibility  for  a 
tran.saction  and  has  to  include  his  or  her 
name  and  NMLSR  ID  oil  a  document. 
Commenters  stated  that  the  loan 
originator  with  primarv  responsibility 
should  he,  variously,  the  person  who 
took  a  consumer’s  application,  the 
jierson  whose  name  appears  on  the  loan 
application  under  f  ederal  Housing 
L’inance  Agency  reciuirements.  the 
])erson  who  is  the  consumer’s  point  of 
contact,  or  the  person  rea.sonahly 
determined  by  the  loan  originator 
organization.  One  commenter  asked  for 
clarification  that  the  names  and  NMLSR 
IDs  must  aj)])ear  onlv  once  on  each  loan 
document  rather  than  on  every  page  of 
the  loan  document.  Another  commenter 
urged  the  Hureau  to  standardize  exactly 
where  on  each  loan  document  the 
names  and  NMLSR  IDs  must  appear. 
Another  commenter  asked  the  Hureau  to 
confirm  that  if  the  loan  originator  with 


primarv  res])onsil)ility  for  a  transaction 
changes  during  the  conr.se  of  the 
transaction,  issued  loan  documents  do 
not  have  to  he  rei.ssned  merelv  to  change 
the  name  and  NMLSR  on  tho.se 
documents. 

In  response  to  commenters’  retpiests 
for  more  specificitv  on  how  to 
determine  which  individual  loan 
originator  has  jniniarv  responsihilitv, 
the  Hureau  is  clarifving  in  comment 
3()(g)(1  )(ii)-1  that  a  loan  originator 
organization  that  establishes  and 
follows  a  reasonable,  written  poliev  for 
determining  which  individual  loan 
originator  has  jirimary  re.s])onsil)ility  for 
the  trau.sactiou  at  the  time  the  document 
is  issued  complies  with  the 
re(|uirenient.  The  Hureau  notes  that,  as 
further  discussed  below,  the  final  rule 
reciuires  in  ^  1()2().3f)(j)  that  dei)ository 
institutions  nni.st  establish  and  maintain 
procedures  for  comjilying  with 
^  1()2().3()(d),  (e),  (f),  and  (g)  of  this 
.section,  including  the  rtHpiirement  to 
include  names  and  NMLSR  IDs  on  loan 
documents.  'I’he  Hureau  is  also 
clarifying  in  comment  3()(g)(1)-2  that, 
even  if  the  loan  originator  does  not  have 
an  NMLSR  ID,  the  loan  originator  must 
still  include  his  or  her  name  on  the 
covered  loan  documents. 

The  Hureau  agrees  with  the  comment 
urging  that  the  names  and  NMLSR  IDs 
should  he  reepdred  to  aj)])ear  only  once 
on  each  loan  document  rather  than  on 
each  page  of  a  loan  document.  New 
comment  3()(g)(1)-3  includes  this 
clarification.  The  Hureau  does  not  agree 
that  it  should  mandate  e.xactly  where 
the  names  and  NMLSR  IDs  mn.st  appear 
on  the  credit  application,  note,  and 
.security  instrument.  Doing  so  would  he 
im])ractical  because  State  and  local  law 
may  sj)ecify  j)lacement  of  items  on 
doenments  that  are  to  he  recorded,  such 
as  the  note  and  .security  instrument,  and 
revising  the  format  of  the  most 
commonly  used  credit  ai)|)lication  forms 
would  im})licate  other  rules  beyond  the 
.scope  of  this  rulemaking. 

Finally,  the  Hureau  agrees  that,  if  the 
loan  originator  with  j)rimary 
res])onsil)ilitv  fora  transaction  changes 
(luring  the  conr.se  of  the  transaction, 
])revi()usly  i.ssued  loan  documents  do 
not  have  to  he  reissued  merely  to  change 
the  names  and  NMLSR  IDs  on  lho.se 
documents.  This  clarification  is 
included  in  comment  3()(g)(1)(ii)-1. 

38(g)(2) 

Froj)()sed  §  1()2().3()(g)(2)  identified 
the  documents  that  must  include  loan 
originators’  names  and  NMLSR  IDs  as 
the  credit  application,  the  disclosure 
provided  under  section  5(c)  of  RESFA. 
the  disclosure  j)r()vi(le(l  under  TILA 
.section  128.  the  note  or  loan  contract. 
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tlie  siicurity  instnunenl.  and  the 
disclosure  providiul  to  coiuplv  with 
s(M;tion  4  oi  RIvSl’A.  I’roposcul  coinnuMit 
3()(g)(2)-l  clariiuui  that  the  name  and 
NMhSR  in  must  lx;  includi'd  on  anv 
aimaidinent.  rider,  or  addt'ndmn  to  tlu; 
not(!  or  loan  contract  or  secnritv 
instriniKint.  These  clarifications  were 
provichal  in  njsponse  to  concerns  that 
Small  Kntity  Repnistmtalives  (!xpr(!ssed 
in  the  Small  Business  Review  Barn;!  that 
the  statutory  nihaimce  to  ‘‘all  loan 
documents”  would  lead  to  uncertainty 
as  to  what  is  or  is  not  considijnal  a 
“loan  document.”  The  proposed  .scope; 
of  the  recpiinamait's  coverage  was 
intend(;d  to  ensure  that  loan  originators’ 
names  and  NMLSK  IDs  an;  inclnd(;d  on 
documents  that  include  the  terms  or 
prospective  terms  of  the  transaction  or 
horrow(;r  information  that  the  loan 
originator  may  use  to  identify  loan 
terms  that  are  |)otentially  available  or 
ap])ro|)riate  for  the  consumer.  To  the 
(;xtent  that  any  document  not  listed  in 
^  l()2(i.3(i(g)(2)  is  argnahly  a  “loan 
docum(;nt.”  the  Bureau  .stated  that  it 
was  specifying  an  exhaustive  list  of  loan 
docnm(;nts  that  must  include  loan 
originators’  nam(;.s  and  NMLSR  IDs 
using  its  authority  nnd(;r  TILA  section 
1().')(a).  which  allows  tin;  Bnr(;an  to 
make  (;xc(;ptions  that  an;  n(;c(;ssarv  or 
|)rop(;r  to  (;lh;ctnat(;  the  j)iirpo.s(;s  of 
I’lLA  or  to  facilitat;;  compliaiua;  with 
I’lhA. 

The  i)ropo.sal  explaim;d  that  this  final 
rule  im])lementing  the  proiK)S(;d 
r(;(pur(;m(;nt.s  to  include  names  and 
NMLSR  IDs  on  loan  documents  might 
lx;  is.sn(;d.  and  might  g(;nerally  become 
effective.  j)rior  to  the  (;ffective  date  of  a 
final  rule  implementing  the  Bur(;au’.s 
2t)12  'riLA-RLSPA  Integration  Bro|)o.sal. 
As  a  result,  the  recpiirement  to  include 
the  name  and  NMLSR  ID  would  ajjply 
to  the  current  RESl’A  (d-’E  and 
s(;tt lenient  .statement  and  TILA 
disclosure  until  the  issuance  of  the 
integrated  disclo.sur(;.s.  The  Bureau 
recognized  that  such  a  .seipienci;  of 
(;v(;nts  might  cau.se  loan  originator 
organizations  to  have;  to  incur  tin;  cost 
of  adjusting  their  sy.stems  and 
procedures  to  accommodate  tlu;  nami; 
and  NMLSR  IDs  on  the  current 
di.sclo.sur(;.s  (;ven  though  those 
di.sclo.sun;.s  will  he  r(;plac(;d  in  the 
future  by  the  integrated  disclosures. 
Accordingly,  the  Bnr(;au  .solicit(;d  jmhlic 
comment  on  whether  tin;  effective  date 
of  the;  provisions  r(;garding  inclusion  of 
the  NMLSR  IDs  on  the  RESBA  and  I’lLA 
disclosures  should  he  delayed  until  the 
date  that  tin;  integrated  disclosures  are 
issu(;d. 

One  commenter  oppo.s(;d  what  it 
perceiv(;d  as  a  retpiirement  to  include 
the  NMLSR  ID  in  the  RESPA  settlement 


co.sts  information  booklet  |)rovid(;d  to 
consumers.  Another  commenter  stati;d 
that  tin;  NMLSR  should  Ix;  r(;(iuir(;d  only 
on  tlx;  application,  note;,  and  .s(;curity 
in.strunu;nt.  Om;  comm(;nt(;r  stat(;d  that 
tlu;  nanu;s  and  NMLSR  IDs  should  not 
he  r(;(pur(;d  on  am(;ndments.  rid(;rs.  or 
addenda  to  tlu;  noti;  or  .s(;cnritv 
instrunu;nt.s  h(;cau.s(;  tlu;  note;  and 
s(;curity  instrument  will  alr(;adv  havi; 
the  nanu;s  and  NMLSR  IDs  on  them. 
Sev(;ral  commenters  urged  the  Bureau 
not  to  r(;(]uir(;  tlu;  names  and  NMLSR 
IDs  on  the  curr(;nt  RESPA  OFE  and 
settlement  .stat(;m(;nt  h(;caus(;  thost; 
forms  do  not  currently  have  space;  for 
tlu;  information  and  will  lx; 
di.scontimu;d  soon.  For  the  same  r(;ason. 
.several  comment(;rs  urged  the  Bureau  to 
delay  the  (;ll(;ctiv(;  date;  e)f  the;  pre)vi.sie)n 
until  after  the;  inte;griite;el  feerms  anel 
re;gedatie)n.s  ;ire;  i.ssueel  anel  e;ffe;e:tive;. 

The;  Bureau  agre;e;s  that  the;  le)an 
e)riginate)r  nanu;.s  ;mel  NMLSR  IDs 
sheeulel  ne)t  he;  re;epiire;el  te;  he;  inedueleel 
e)n  the;  e:urre;nt  RESPA  CFE  anel  HUD- 
1  (e)r  Hl)D-lA)  feerms.  The;  eairrent 
RESPA  (IFE  ie)rm  luis  a  ele;signate;ei  .spae:e; 
le)r  the;  e)rigin<ite)r’.s  name;  hut  met  fe)r  the; 
NMLSR  ID.  The;  e:enT(;nt  lIUD-l  feerm 
(anel  IIDD-IA  fen  in)  has  <i  ele;.signate;el 
spae;e;  feu'  the;  le;nele;r’s  mnne;.  hut  ne)t  fe)r 
the;  eeriginiiten’s  mime;  anel  NMLSR  ID. 
While;  the;  Bure;im  luis  lui  e)hje;e:tie)n  te; 
leian  eiriginateir  n;nne;.s  ;mel  NMLSR  IDs 
he;ing  ine:luele;el  em  the  e;nrre;nt  feuins 
whi;re;  neit  re;eiuire;el.  the;  Bure;im  he;lie;ve;s 
it  wemlel  Ix;  eluj)lie:ative;  anel 
unne;e;e;.s.sarily  e;xpe;n.sive;  Idr  the;  i.s.sue;rs 
e)f  these;  Idrms  te;  have;  te;  re;\'i.se;  their 
systems  einly  te;  have;  te;  re;vi.se;  them 
again  e)ne:e;  the;  Bure;au  imple;nu;nt.s  its 
2012  TILA-RESPA  lnte;grcitie)n  Preipeisal. 
Feir  this  reasem.  the  Bnre;au  is  generally 
implementing  all  Title;  XIV  eli.se:le).sure; 
re;eiuireme;nts  te;  teike  e;ffe;e;t  at  the  .same 
time. 

Ae:e:e)relingly.  the;  Bure;au  expe;e:t.s  te; 
aele)])t  tlu;  re;eiuire;nu;nt  te;  ine:luele;  leian 
eiriginateir  names  anel  NMLSR  IDs  on  the; 
inte;grate;el  eli.se;le).sure;.s  at  the;  same;  time; 
tluit  the  rule;.s  imple;nu;nting  the;  2012 
riLA-RESPA  lnte;gnitie)n  Preipeisal  are; 
aeleipteel.  The;  Beire;an  is  aeleipting 
S  102().30(g)(2)  with  §  1020.3()(g)(2)(ii). 
re;se;rve;el  in  this  fined  rule.  The;  Bure;au 
e;xpe;e;ts  tei  aeleipt  re;fe;re;ne:e;.s  te;  the; 
inle;gnite;ei  eli.se;le).sure;.s  in 
S  102(j.30(g)(2)(ii)  in  the;  fimil  rule; 
imple;nu;nting  the;  2012  TILA-RESPA 
lnte;gr<itie)n  Preipei.sal.  In  re;.spe)n.se;  te;  the; 
e:e)nnne;nter’.s  e;e)ne;e;rn  that  the;  leian 
euiginate)!'  nanu;.s  anel  NMLSR  IDs 
shenilel  neit  he;  re;epnre;el  te;  he  inedueleel 
em  ])re;i)rinte;el  Ixieiklets.  the  final  rule, 
like  the;  jireipeisal.  eleuis  neit  re;epure; 
inedusieni  em  the;  l)e)e)kle;t.s.  Tlu;  revisieins 
te)  §  1020. .30(g)(2)  ele;.se;ril)e;el  ahe)ve;  are 


e;xj)e;e:te;el  te)  ])re;vent  iinv  sue:!) 
misinte;r|)re;t;itie)n. 

The;  Bure;au  eli.sagre;e;.s  tluit  the;  lexin 
eiriginateir  ncime;.s  anel  NMLSR  IDs 
sheiulel  he;  re;e]uire;el  einlv  e)n  the; 
ii])|)lie:iition.  neite.  :mel  seeairity 
instrunu;nt.  Te)  premieite;  iuxanintahility 
eif  lexm  eirigiiuiteirs  thremgheuit  the; 
eiemrse;  eif  the;  transiuliem.  it  is  impeirtant 
for  the;  nanu;s  ;mel  NMLSR  IDs  te)  ap])e;ar 
e)n  the;  inte;grate;el  le)an  e;.stimate;  einel 
e:le)sing  elise:le)sure;  as  well.  he;e:iiu.se;  these; 
le)an  ele)e:unie;nts  ineduele  the;  leean  terms 
e)ffe;re;el  e)r  ne;ge)tiate;d  by  le)an  eeriginateers. 
I  le)we;ver.  as  e;l;irifie;el  aheeve.  the;  name;.s 
anel  NMLSR  IDs  will  ne)t  he;  re;e]uire;el  te; 
lx;  inedueleel  on  the.se;  aeielitie)nal  loan 
ele)e;ume;nts  until  the;  use  e)f  the)se; 
eleuaiments  l)ece)me.s  manelateery  uneler 
the;  Bureau’s  u])e;oming  final  rule;  e)n 
TILA-RESPA  lnte;gratie)n. 

The;  Bure;au  agre;e;.s  with  the 
e:e)mmenter  that  the;  loan  e)riginate)r 
n;une;.s  anel  NML.SR  IDs  .she)ulel  ne)t  he; 
re;epnre;el  e)n  ame;nehne;nt.s.  rielers.  e)r 
aelele;nela  te)  the;  ne)te;  e)r  .seeairity 
instruments.  ;is  sue:h  eloeannents  will  he; 
attae:he;el  the;  note;  e)r  .se;eairitv  instrument. 
whie;h  themselves  are;  re;eiuire;el  te) 
ineduele;  the;  names  anel  NMLSR  IDs. 
Ae;ea)relingly.  the;  Bure;au  is  ne)t  aeieepting 
pre)i)e)se;el  e:e)mnu;nt  30(g)(2)-l.  Re;me)val 
e)f  this  re;epiire;me;nt  is  e;e)n.siste;nt  with 
the;  Buri;au’.s  e:larilie:atie)n  in  e:e)mme;nt 
3()(g)(l)-3  that  fe)r  any  le)an  ele)eaune;nt. 
the;  name;.s  anel  NMLSR  IDs  are;  re;eiuire;el 
te)  he;  ine:luele;el  e)nly  e)ne;  time,  anel  ne)t 
e)n  e;ae:h  ])age;. 

3()(g)(3) 

Pre)])e).se;ei  1 020.3()(g)(3)  ele;iine;el 
“NMLSR  iele;ntifie;ation  numhe;r”  as  a 
numh(;r  assigneel  by  the  NMLSR  te) 
faealitate;  ele;e:tre)nie:  trae:king  e)f  le)an 
e)riginator.s  anel  uniform  ielentifieaition 
e)f.  anel  puhlie;  ae:e:e;.s.s  to.  the; 
eanple)ynu;nt  hi.story  e)f.  anel  the  puhliedy 
aeljuelieaiteel  di.sea])linary  anel 
enfe)re:enu;nt  ae;tie)n.s  against,  loan 
eeriginators.  The;  elefinitie)n  is  ce)nsi.ste;nt 
with  the;  elefinition  e)f  “unieiue 
iele;ntifie;r”  in  .se;e:tion  1. '503(1 2)  of  the; 
SAFE  Ae;t,  12  IJ.S.C.  .'5102(12).  The; 
Bure;au  eliel  ne)t  re;e:e;ive;  anv  i)ul)lie; 
e;e)mme;nt.s  e)n  this  ele;finitie)n  anel  is 
aele)])ting  it  as  ])re)pe).se;el. 

Prohihilion  on  Mondaton’ 
Aihiimtion  (doiisos  ond  Wedvors  of 
C.ovtoiu  (A)nsiinwr  Rights 

Se;e:tie)n  1414  e)f  the;  De)elel-Fnmk  Ae:t 
aeleleel  TILA  .se;e:tie)n  120C;(e;)(l).  whie:h 
])re)hil)its  a  e;le).se;el-e;nel  e;e)n.sume;r  e:re;elit 
tran.sae;tie)n  seeaireiel  by  a  eiwelling  e)r  an 
e;xte;nsie)n  of  open-enel  exensumer  eaeelit 
se;eaire;el  by  the;  e;e)nsnme;r’.s  prine:ij);il 
eiwelling  freem  e:ontaining  terms  that 
reepiire  arbitration  e)r  any  e)the;r  ne)n- 
jiulieiial  pre)e:eelure;  as  the  methoel  ibr 
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resolving  disputes  arising  out  of  the 
transaction.  TILA  .section  125)(;(e)(2) 
provides  tluit,  snhjcict  to  TILA  section 
12t)(]((0(8)  a  consinn(;r  and  creditor  or 
any  assigiun;  may  nonetheless  agree, 
afti!]’  a  dispnt(!  arises,  to  use  arbitration 
or  oth(!r  non-judicial  procedure  to 
resolve  the  dis])nte.  The  statute  further 
provides  in  section  12!)(;((!)(8)  that  no 
cov(!r(!d  transaction  secnnul  hv  a 
d\v(!lling.  and  no  rcdated  agre(!inent 
between  the  consumer  and  creditor, 
may  be  ap])lied  or  interi)reted  to  bar  a 
consumer  from  bringing  a  claim  in  court 
in  connection  with  any  alleged  violation 
of  Inuleral  law. 

The  Bureau  pro])osed  ^  l()2().8()(h)  tc) 
implement  these  statutory  provisions. 
])nrsnant  to  TILA  section  lOSla)  and 
section  l()22(b)  of  the  Dodd-Frank  Act. 
Proposed  §  l()2(>.8()(h)(2)  would  have 
clarified  the  interaction  between  TILA 
sections  129G(e)(2)  and  (e)(8).  and  the 
.section-hy-section  analysis  noted  that 
TILA  section  12nC(e)(8)  and 
^  102(i.8(i(h)(2)  do  not  address  State  law 
causes  of  action. 

Commenters  generally  su])])orted  the 
])ro])o.sal.  Although  some  commenters 
addr(!ssed  details  of  the  snh.stance  of  the 
pro])f).sal,  many  commenters  addressed 
the  timing  of  the  provisions’ 
iinphanentation.  l'’or  example,  sevinal 
consmiK!!- groups  stated  that  the 
l)ro])o.sal  did  not  make  any  substantive 
changes  to  the  statutory  provisions  and 
should  be  withdrawn  because  then;  was 
no  rea.son  to  delay  the  (dfective  date  of 
the  statutory  provisions.  Om* 
commenter  acknowledged  that  the 
])rovisions  w(!re  mandated  by  the  Dodd- 
Frank  Act  but  urged  the  Bureau  to 
encourage  mandatory  arbitration 
anyway.  SB  A  Advocacy  stated  that 
some  Small  Entity  Re])resentatives  did 
not  understand  why  the  i)rovisions  were 
being  included  in  this  rule  and  asked 
the  Bureau  to  consider  adopting  it  at  a 
later  date.  A  bank  as.sociation 
commenter  urged  the  Bureau  to  delav 
the  |)rovisions  until  after  it  coinjileted 
its  recpiired  general  .stndv  of  arbitration 
clauses  in  consumer  transactions, 
pursuant  to  section  1028  of  the  Dodd- 
Frank  Act. 

One  coinimmter  recpiestecl 
clarification  on  wheth(!r  the  jirovisions 
ap])ly  to  waivers  of  rights  to  a  jury  trial. 
Other  commenters  (jiiestioned  varionslv 
wheth(;r  the  pro])osal  altcired  the 
statutory  provisions:  Bv  aj)])lving  the 
])rovision  on  waivers  of  causes  of  action 
to  ])ost-dis]nit(!  agreements;  by  a])])lying 
that  provision  to  loans  other  than 
residential  mortgage  loans  and  open-end 
consumer  credit  ])lans  .secured  hv  a 
jjrinci])al  dwelling:  by  limiting  it  to 
Federal  c;anses  of  action;  or  hv 
prohibiting  mandatory  arbitration 


clauses  in  contracts  and  agreements 
other  than  the  note  and  agnujimaits 
related  to  the  note.  One  commenter 
stated  that  the  ai)])lic,al)ilitv  of  the 
])ro])osed  rule  provisions  was  confusing 
h(!canse  the  ])rovi.sions  rider  to 
consumer  tran.sactions  secured  hv  a 
dwidling  but  their  sco])e  is  also 
addres.sed  separately  in  pro])o.sed 
^  1  ()2().8(i(j).  (Pro])osed  l()2().8(i(j)  is 
finalized  as  1  ()2().8()(1))  of  the  rule.) 
Finally,  one  commenter  suggested  that 
the  statute  and  the  ride  would  prohibit 
nonjndicial  foreclosures  and  ])revent  a 
servicer  from  sidtling  a  dispute  with  a 
consumer  through  a  settlement 
agreement. 

The  provisions  on  mandatorv 
arbitration  and  waiver  are  contained  in 
the  Dodd-Frank  Act.  Absent  action  hv 
the  Bureau,  they  would  take  effect  on 
lanuary  21,  2018.  The  Bureau  believes 
that  it  is  nece.ssary  and  appro])riate  to 
provide  implementing  language  to 
facilitate  compliance  with  the  statute. 

At  the  same  time,  the  Bureau  recognizes 
the  point  made  by  several  commenters 
regarding  the  importance  of  these 
consumer  protections.  The  fact  that  the 
Bureau  is  implementing  the  provisions 
hv  regulation  does  not  re(|nire  the 
Bnrean  to  delay  the  ])rovisions’  idfective 
date  for  an  extended  |)eriod,  as  the 
conmumters  mav  havi;  assumed. 

Instead,  the  Bnrixm  is  providing  an 
effective  date  of  )une  1, 2018.  The 
Bureau  believiJS  this  effective  date  will 
give  consumers  the  benefit  of  these 
statutory  protections  within  a  short 
timeframe,  while  also  ])roviding 
industry  time  to  adjust  its  systems  and 
])ractices.  The  Bnrean  does  not  believe 
that  industry  needs  a  longer  period 
h(!cause  the  j)rohibitions  on  mandatorv 
arbitration  agreements  and  waivers  of 
Federal  claims  have  been  known  since 
the  Dodd-Frank  Act  was  enacted,  and 
this  final  rule  will  not  recpure  extensive 
changes  to  origination  svsteins. 
Furthermore,  Fannie  Mae  and  Freddie 
Mac  do  not  accept  loans  that  recjuire 
arbitration  or  other  nonjudicial 
])rocedures  to  re.solve  disputes,  so  the 
Bureau  believes  this  aspect  of  the  statute 
and  final  rule  will  not  necessitate 
significant  changes  to  curnait  practices 
in  most  circmnstances.  ’fhe  Bnrean  is 
not  providing  that  the  provision  hecoini! 
effective  immediatidy,  however,  in  order 
to  provide  industry  a  short  ])eriod  to 
make  any  needcul  adjustments. 

In  r(!spon.se  to  th(!  comments,  the 
Bureau  does  not  interpret  TILA  sciction 
12‘)(;(e)(8)  to  limit  waivcns  of  rights  to 
a  jury  trial  h(;cau.s(!  bench  trials  are 
judicial  proc:edures.  not  nonjndicial 
procedures.  The  Bureau  does  not 
interpret  TILA  .s(!ction  129(',(e)(l)  to 
limit  deeds  of  trust  ])roviding  for 


nonjndicial  foreclosure  l)(!can,se  such 
instruments  are  not  agreements  to  ns(; 
nonjndicial  procedures  to  resolve 
controversies  or  settle  claims  arising  out 
of  the  transaction,  in  contrast  with 
agrecanents  to  use  arbitration, 
mediation,  and  other  forms  of 
alternative  dispute  re.solntion.  Nor  cloes 
the  Bnrean  interpret  TILA  section 
12‘)(](e)(8)  to  limit  nonjndicial 
for(;closnres  because  nonjndicial 
fore{:losnres  still  allow  c;onsmners  to 
bring  actions  in  court  alleging  violations 
of  Federal  law. 

Similarly,  the  Bureau  does  not 
interpret  the  statute  to  bar  .settlement 
agreements.  Such  a  result  would  he  a 
highly  unusual — jjerhaps 
nn])recedented — ])rohihition.  and  the 
Bureau  believes  that  Gongress  would 
have  spoken  expressly  about  setthmnmt 
agreements  if  that  was  the  result  it 
intended. Instead,  the  Bureau  nuuls 
the  statute  to  mean  that  if  a  consumer 
and  creditor  or  assignee  agree,  after  a 
dispute  or  claim  ari.ses,  to  .settle  the 
dis])nte  or  claim,  the  settlement 
agreement  may  be  applied  or  inter])reted 
to  waive  the  consniner's  right  to  bring 
that  dis])nte  or  t;laim  in  court,  even  if  it 
is  a  k’ederal  law  claim.  Accordinglv,  the 
Bureau  is  revising  the  r(;gnlatorv  text  to 
clarify  that  l()2().8(i(h)  does  not  limit  a 
consumer  and  cnulitor  or  any  assignee 
from  agreeing.  aft(!r  a  disjjute  or  claim 
under  the  transaction  aris(^s.  to  setth; 
that  dis])nte  or  claim.  Under  TILA 
.section  12{)G(e)(8)  and  l()2(i.8()(h)(2). 
however,  no  settlement  agreement  may 
he  aj)plied  or  interpreted  to  bar  the 
consumer  from  bringing  an  ac;tion  in 
court  for  any  other  alleged  violation  of 
Fechiral  law. 

The  Bureau  is  further  njvising  the 
regulatory  text  to  address  the  belief  of 
some  commenters  that  the  Bureau  had 
altenxl  the  scope  of  the  statutorv 
|)rovision.  As  discu.ssed  above,  TILA 
section  129G(e)(2)  provides  that  the 
exception  for  post-dispute  agreements 
from  the  prohibition  on  mandatory 
arbitration  agreements  is  itself  subject  to 
the  j)rohihition  on  waivers  of  rights  to 
bring  Federal  causes  of  action  in  court. 
The  i)rope)sal  specified  that  a  po.st- 
dis])ute  agreem(!nt  to  u.se  arbitration  or 
other  nonjndicial  procedun;  could  not 
limit  the  ability  of  the  consumer  to  bring 
a  covennl  claim  through  the  agreed- 
npon  procediin;.  This  final  rule  clarifies 
that,  consistent  with  the  discussion  of 
waivers  of  causes  of  action  in  .settlement 


'  ■’.See.  It()l}ins(>n  v.  Shalln'  Cniv.  lid.  of 
IaIuc..  .">(i(i  (142.  (>4H  (dll)  Cir.  2(H)<I)  C  llll  is  iilso 

\vell-estiil)lisli(;(l  lliiit  'liiluhlic  policy  strongly  liivors 
sellloin(!iil  (it  (lis))iiti!s  without  litigiition.  *  *  * 
Settlement  agreements  should  therelore  he  upheld 
w  lienever  eipiitahle  and  policy  considerations  .so 
permit.'"). 
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agreements  above,  the  Bureau  interprets 
the  statute  to  mean  that  if  a  consumer 
and  cnulitor  or  assignee  agree;,  alter  a 
dispute  or  claim  arises,  to  use 
arl)itration  or  other  nonjndicial 
proc(;(lure  to  r(;solve  that  disjente  or 
claim,  the  agreement  may  l)e  ajeplied  or 
interpr(;ted  to  waive  the  consumer's 
riglit  to  l)ring  that  dispute  or  claim  in 
court,  even  if  it  is  a  Federal  law  claim. 

'I’he  Bnr(;an  h(;lieves  that,  in  such  an 
instance,  the  consnm(;r  is  aware  of  the 
sj)ecific  dispute  or  claim  at  issue  and  is 
therefore;  in  a  better  ])e)sitie)n  te;  make;  a 
kneewing  ele;e:i.sie)n  wliether  tee  reseelve;  the; 
elis])ute;  eer  e:laim  witheeut  bringing  an 
ae;tie)n  in  e:e)urt.  But  no  jeost-elispute 
agre;enu;nt  tee  u.se  arhitratieen  eer  eether 
neenjnelicial  j)re)e;e;elure;  may  be;  applieel 
eer  inte;rprete;el  to  bar  the;  e:onsnme;r  freem 
bringing  an  ae:tion  in  e:ourt  leer  any  e)the;r 
alle;ge;el  vieelatieen  eef  Fe;ele;ral  law. 

The  Bnre;au  eli.sagree;s  with 
e:e)mme;nte;rs  wliee  state;el  it  hael  e;xpanele;el 
the;  .sexepe;  eef  TILA  se;ctie)n  12t)C(e;)  te; 
e:e)ve;r  eepen-enel  e:e)nsnme;r  e;re;elit  phms 
e)the;r  than  the)se;  .se;e,ure;el  by  the; 
prine:i])al  elwelling  eef  the;  e;e)n.snme;r. 
i’reepeeseel  §  l()2(i.3(i(i)  (imple;me;nte;el  in 
this  fiiiiil  rede  as  ^  l()2().3(i(h])  e;hiriiie;s 
the  se;e)pe;  eef  e;ae;h  eef  the;  eether 
substantive  paragraphs  in  102().3()  anel 
prewieles  that  the;  eenlv  e)pe;n-enel 
e;e)nsemu;r  e:re;elit  phms  te;  whie.h 
§  H)2(i.3()(h)  ap])lie;s  are;  the)se;  .se;e;nre;ei 
by  the;  prinenpal  elwe;lling  e)f  the; 
exensmner.  Heewever.  te;  re;eine;e; 
eme;e;rtainty.  the;  Bureau  is  ine:lneiing  ;i 
st;ite;me;nt  in  §  l()2(i.3(»(h)  that  it  is 
applie:ahle;  te;  "ei  he)me;  e;epnty  line;  e)f 
e;re;elit  .se;e:ure;el  bv  the;  exensnmer's 
prine:ipal  elwe;lling." 

'I'he;  Bnre;aei  alse;  elisagr(;e;s  that  the; 
])re)])e)se;el  language;  e:hange;d  the  se:e)pe;  eef 
the  preehibitieen  on  waive;rs  e)f  e:aeise;s  eef 
actiem  by  ine:lneling  the;  weerel  "Feeleral" 
in  the;  paragrajeh  (h)(2)  he;aeling.  “Nee 
waivers  eef  Fe;ele;ral  statiiteerv  e;au.se;.s  eef 
ae:tie)n.”  The;  e:onte;nts  e)f  paragrapli 
(h)(2)  anel  the  e;e)rre;s])e)neling  .statnteH  v 
|)aragraph  (e;)(3)  heeth  ])re)viele;  that  the; 
|)re)hihitie)n  ap])lie;s  te)  alle;ge;el  vieelatienis 
e)f  Se;e:tie)n  12?)(;  e)f  TILA.  any  e)the;r 
pre)visie)n  e)f  TILA.  eer  any  e)the;r  Fe;ele;ral 
law.  Thus,  the  se:e)pe;  e)f  the;  statuteerv 
j)re)hihitie)n  is  limite;el  te)  Fe;ele;ral  law. 
anel  the;  implementing  re;gnlatie)n  is 
l)re)pe;rlv  se)  limite;el. 

Finally,  the;  Beire;an  eli.sagre;e;s  that  the; 
|)re)hil)itie)n  een  agre;e;me;nts  te)  u.se; 
manelateery  arbitratieen  applie;s  eenlv  te) 
the;  ne)te;  iiself.  'I’lLA  se;e:tie)n  12t)(;(e;)(l) 
pre)viele;s  that  it  applies  te)  the;  te;rms  e)f 
a  re;siele;ntial  meerlgage  leean  anel  te)  an 
e;xte;nsie)n  e)fe;re;elit  unele;rim  e)pe;n-e;nel 
e;e)nsnme;r  creelit  plan  .se;e:nre;el  bv  the; 
j)rine;ipal  elwe;lling  e)f  the;  e;e)n.sume;r.  'I’lie 
terms  eef  sue:h  transactieens  are;  fre;eiue;ntlv 
memeerializeel  in  midtiple  eleeeannents. 


Plainly,  the;  pre)hihitle)n  e;;mne)t  he; 
e;vaele;el  simply  by  inelneling  a  preevisieen 
leer  manelateerv  arhitratie)))  in  a  ele)e:nme;nt 
e)the;r  than  the;  ne)te;  if  that  ele)e:iime;nt  is 
e;xe;e:nte;el  iis  jeart  e)f  the;  transae:tie)n.  The; 
pre)hil)itie)n  applie;.s  te;  the;  terms  e)f  the; 
whe)le;  trim.siie:tie)n.  re;gin'etle;ss  e)f  whie:h 
partieadar  ele)eanne;nt  eaentains  theese; 
terms.  He)we;ve;r.  te)  pre;ve;nt  any 
misnneleistaneling  tliat  the;  pre)hihitie)n 
ap])lie;.s  te)  agre;e;me;nt.s  thiit  <ire;  ne)t  part 
e)f  the;  eae;elit  tnm.sae;tie)n,  the;  Beireau  is 
re;])lae;ing  the;  |)hrase;  "e:e)nti';ie:t  eer 
;igre;eme;nt  in  ea)nne;e;tie)n  with  a" 
ceensumer  ea'e;elit  trim.sae:tie)n  with  the; 
phrase;  “e:e)ntrae:t  e)r  e)the;r  agre;e;me;nt  fe)r" 
a  ea)nsunie;r  ea'e;elit  transae:tie)n. 

3(i(ij  Prohibition  on  Financing  Siniilo- 
Proininin  Chodit  Insnranco 

De)elel-Frank  Ae:t  .se;e;tie)n  1414  aeleleel 
riLA  se;e;lie)n  12‘)(;(el),  whie:h  generally 
pre)hil)its  a  eaeeliteer  freem  finane:ing  any 
])reaniums  e)r  fe;e;s  feer  ea’e;elit  insni'cinea;  in 
ea)nne;e;tie)n  with  a  e:le)se;el-e;nel  eaensumer 
e:re;elit  transae:tie)n  se;eane;el  by  a  elwe;lling 
e)r  an  e;xte;nsie)n  e)f  e)pe;n-e;nel  eaensnmer 
eaeelit  se;ean'e;el  bv  the;  eaensnmer’s 
prineiipal  elwelling.  The;  pre)hihitie)n 
<ipplie;s  te)  eaeelit  life.  e.re;eiit  elisability, 
e.re;elit  nne;mple)yme;nt,  e:re;elit  ])i'e)i)e;rty 
insuranea;.  anel  e)the;r  similar  preeehiels. 
The  same;  preevisieen  state;.s.  he)we;ve;r. 
that  the;  ])re)hit)itie)n  eleees  ne)t  ap])lv  te) 
ea'e;elit  inseiranea;  fe)r  whie:h  pre;miums  e)r 
fe;e;s  are;  e:aleailate;el  anel  ]);iiel  in  full  e)n 
a  meenthlv  basis  e)r  te)  ea'e;elit 
une;m])le)vme;nt  inseiranea;  leer  whie:h  the; 
premiums  iire  re;a.se)nable;.  the;  eaeelite))’ 
re;ea;ive;s  ne)  ea)mpe;nsatie)n.  anel  the 
])ie;minms  are  paiel  j)nrsnant  te)  a 
.se;parate;  inseiranea;  ea)ntrae:t  anel  are;  neit 
l)aiel  to  the;  ea’e;elite)r’s  affiliate. 

Preipee.seel  1  ()2().3()(i)  wemlel  have 
im])leme;nte;el  the;.se;  statiiteiry  preevisieens. 
The;  antheirity  te)  imj)!e;me;nt  these; 
statnteery  pre)visie)ns  by  rule  is  TILA 
se;e;tie)n  l().')(a)  anel  se;e:tie)n  1022(1))  of  the; 
De)elel-F'rank  Ae:t.  Rathe;r  than  repeating 
De)elel-l’rank  Ae:t  .see:tie)n  1414’s  list  of 
ea)ve;re;el  eae;elit  inseiranea;  pre)elue:ts.  the; 
pre)|)e)se;el  hingnage  eae)s.s-re;fe;re;nea;el  the; 
e;xisting  eie;.sea  ij)tie)n  eif  insnnmea; 
preielnels  in  ^  102().4(el)(l )  iiiiel  (3).  'I'he; 
Bure;an  e;x])lciine;il  theit  the;  |)ie)pe).siil  was 
ne)t  inte;nele;el  te)  make;  einy  substantive; 
e'.hiinge  te;  the;  statuteerv  i)re)vi.sie)n's 
se:e)])e;  e)f  eaeverage.  The;  |)rope)sal  .state;el 
the;  Bnre;au's  he;lie;f  that  the;.se;  preivisieens 
are;  snffieaently  stniightfeerwiirel  that  the;v 
re;epiire;  ne)  fnrthe;r  e:larifie:iitie)n.  The; 
Bure;an  re;e]neste;el  e.e)nnne;nt.  heewever. 
e)n  whe;the;r  any  issues  rai.seel  hv  the 
pre)visie)n  re;e]nire;  e:larifie:atie)n  iinel.  if  so. 
he)w  the;y  sheenlel  he;  e.larifieel.  'I’lie 
Bnre;au  eilse)  se)lie:ite;el  eaemmeait  e)n  when 
the;  |)re)visie)n  sheenlel  be;e:e)me  effeective. 
ibr  e;xam])le;,  30  elays  fol hewing 


])uhlie:atie)n  e)f  the  final  rule,  eer  iit  a  Liter 
time. 

(amimenters  geaienilly  sn])])e)rte;el  the; 
|)re)pe).se;(l  jireivisiem.  Twe)  e,e)mme;nte;rs 
askeel  the;  Bnre;au  te)  pe;rmit  finane:ing  e)f 
e:reelit  inseiranea;  when  eleiing  se)  weeiilel 
he;  l)e;iie;fiea;il  te)  a  eaensnmer.  SBA 
Aelve)Ccie:y  st.iteel  thiit  seane;  Small  Fntity 
Re;pre;se;ntative;s  eliel  neit  unelerstiinel  why 
the;  preivisiem  was  l)i;ing  ine:hiele;el  anel 
!iske;el  the;  Biireaiu  tei  eaensieler  .leleipting 
it  cit  <1  Liter  elate;. 

Se;ve;nil  eamsiimer  gre)n])S  st€ite;el  thiit 
the;  ])i'e)pe)sal  eliel  neit  make;  any 
siihstimtive  e;himge;s  tei  the;  stiitiiteii'v 
jireivisiem  anel  state;el  that  tlie;ie;  is  nei 
re;iise)n  to  elelay  the;  e;ffe;e:tive;  elate;  eif  the; 
stilt iiteirv  ])ie)visie)n.  The;  same 
eammientei's  askeel  the;  Bnie;iui  tee  e;larify 
that  a  eaeelitor  eainneit  evaele  the 
pieihibitiein  by  e:hinging  a  fixe;el  memthly 
])iiyme;nt  that  ele)e;s  not  eleeaaaise;  as  the; 
])rine:ipiil  is  jiaiel  eiff  eir  by  aeleling  the; 
memthly  e:harge;  tei  the;  loan  halanea;.  'Lhe 
e:e)nnne;nte;i's  stateel  that  the;  eaaiss- 
i'e;fe;i'e;nea;  te)  eaeelit  insnianea;  pre)ehie:ts 
eleseaiheel  eLsewheia;  in  Reignlatiem  Z 
e.euilel  he;  leael  tei  niirreiw  the;  se.eipe  eif  the; 
|)ie)hil)itie)n  anel  ii.ske;el  the;  Biiiean  to 
e'.liirily  what  a  "leii.semable;’'  e.ieelit 
nnempleiyment  insuianea;  pieminm  is. 

A  eaeelit  nniem  semght  eilarifieaitiem 
that  the;  ])ie)hihitie)n  ele)e;s  neit  aiiiily  tei 
meu'tgage  insuranea;  pi'e;miums.  L’inally. 
erne;  e.omine;nte;r  ie;e]ne;ste;el  that  the; 
e;ffe;e;tive;  elate  eif  the;  pieihibitiem  he; 
ele;liiye;el  Ibr  six  memths  sei  that  seiftwai'e 
|)ie)giiimme;i'.s  eaiulel  iireigiiim  iipjiieipriate 
wiii'iiings  anel  bleieikages  in  their  leian 
eiriginiiting  systems. 

'I'he;  ])i'e)hil)itie)n  eif  finaneang  eif  e.i'eelit 
insnianea;  is  reepiireel  by  the;  Deielel-Frank 
Ae:t.  Absent  actiem  hv  the  Bure;aii,  thev 
wemlel  take  e;ffe;e;t  em  Iimuary  21.  2013. 
'I'he;  Bureau  iigre;es  with  the;  eaimmenters 
whe)  stateel  that  tlie;  preivisiem  is  an 
important  eamsumer  proteeliem  that 
shemlel  neit  be;  elelayeiel  without  geieiel 
re;a.se)n.  'I’lie  fiie;t  that  the;  Bureau  is 
implementing  the;  provision  hv 
re;gulatie)n  eleies  neit  re;eiuire;  it  tei  elelay 
the;  ])re)vi.sion’s  effe;e;tive;  elate  Ibr  a  long 
perieul.  as  the;  ea)mmi;nte;rs  may  have; 
assnmeel.  lnste;ael.  the;  Bure;an  is 
preivieling  an  e;ffe;e:tive;  elate;  eif  )une  1, 
2013.  'I’he;  Bure;iiu  he;lie;ve;s  this  effeeitive; 
elate;  will  give;  eamsnmers  the;  benefit  eif 
this  impeirtant  preiteie.tiem  within  a  sheirt 
timeframe;,  while;  also  jireividing 
inehistry  time  tei  aeljust  its  systems  anel 
prae:tiea;s.  'I'he  Bureau  ele)e;s  neit  believe 
that  inehistry  neeels  a  longer  perioel  of 
time;  l)e;e;an.se;  the;  jireihihitiem.  whie:h  is 
neit  substantially  changeel  hv  this  final 
rule,  has  heien  kneiwn  sine:e;  the;  Deielel- 
Frank  Ae:t  was  enaeiteel  anel  the  exielifieel 
reigiilatiem  will  neit  reieiuire;  eixtensive 
eialihratiem  eif  originatiem  systems. 
Furthermore.  Freelelie;  Mae;  anel  Fannie; 
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Mae  have  prohibited  the  same  practice 
for  y(nirs.  ‘  The  bureau  is  not 
providing  that  the  provision  lu!coine 
(diective  iininediately,  howevca',  h(!caus(! 
industry  may  need  to  make  soim; 
adjustments  based  on  tin;  clarifications 
made  in  this  final  rul(!. 

The  Bureau  is  adopting  the  consumer 
grou])s’  suggestion  to  incoiporate  the 
full  list  of  covered  insurance  products 
from  TILA  s(;ction  12t)(i(d)  to  j)revent 
any  perce])tion  that  the  Bureau  did  not 
intend  for  the  regidatory  provision  to 
cover  all  of  those;  insurance  products. 

As  revised,  the  final  rule  provides  that 
the  listed  types  of  insuram;e  are  what 
insurance  ‘‘means,”  not  just  what  it 
“includes.’'  because  the  list  provid(;d  in 
the  statute  seems  to  he  exclusive.  'I’lie 
Bureau  declines  to  define  at  this  time 
what  insurance  ])remiums  are 
“reasonable”  for  pur])oses  of  the 
(;xce])tion  for  certain  credit 
unemployment  insurance  products 
h(;cause  the  Bureau  does  not  currently 
have  sufficient  data  and  other 
information  to  make  this  judgment  for  a 
rule  of  general  applicahilitv. 

With  regard  to  the  recpiests  for 
clarification  that  a  cr(;ditor  cannot  evade 
the  prohibition  by  charging  a  fixed 
monthlv  pavment  that  does  not  decr(;as(; 
as  the  print.ipal  is  paid  offer  by  adding 
the  monthlv  cdiarge  to  tin;  loan  balance, 
tin;  Bureau  believes  that  tin;  two 
practices  identified  would  directly 
violate  the  ))rohihitiou.  Adding  a 
monthly  charge  for  tin;  insurance  to  the 
loan  balance  would  amount  to  financing 
the  premiums  for  credit  insurance  rather 
than  paying  them  in  full  on  a  monthly 
basis.  Similarly,  charging  a  fixed 
monthly  charge  for  the  credit  insurance 
that  does  not  tlecline  as  the  loan  halanc:e 
cleclines  wonkl  fail  to  meet  the 
r{;(]uirement  for  the  pr(;mium  to  he 
“calculated  *  *  *  on  a  monthly  basis.” 
As  a  result,  this  ])ractice  would  fail  to 
satisfv  the  conditions  for  the  exclusion 
from  what  constitutes  “finaiiclingj. 
directly  or  indirectly”  credit  insurance 
|)remiums. 

The  Bureau  agrees  with  the 
commenter  that  the  jn’evision  does  not 
apply  to  mortgage  insurance.  Mortgage 
insurance  is  not  listed  in  TlbA  .section 
12n(;(d).  Credit  insurance  generallv 
iusur(;s  a  consumer  in  the  event  of  a 
s])ecified  event,  and  the  benefit 
provided  is  to  make  the  consumer’s 
])eriodic;  ])ayments  while  the  consumer 
is  unable  to  make  them.  Mortgagi; 
insurance  is  distinguishable  in  that  it 
insures  a  creditor  (or  its  assignee) 
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again.st  loss  in  the  event  of  default  by 
thi;  consumer  or  in  other  specified 
events. 

d()(j)  D(‘j)osi1()ry  Institution  (ioinplionco 
Pi'ocoduros 

Dodd-l-’rank  Act  .section  14()2(a)(2) 
added  rihA  section  1 2!)l3(h)(2),  which 
])rovides  that  the  Bureau  “shall 
prescribe  regulations  reciniriug 
depository  institutions  to  establish  and 
maintain  j)rocedures  reasonably 
desigiKid  to  a.ssure  and  monitor  the 
compliance  of  such  depository 
institutions,  and  subsidiaries  of  such 
institutions,  and  the  (imployees  of  such 
institutions  or  subsidiaries  with  the 
requirements  of  this  section  and  the 
registration  jirocedures  e.stahlished 
under  section  1507  of  the  (SAFE  Act|.” 

15  II.S.C.  l()39l)(l))(2).  The  Bureau  notes 
that  one  wiiek  after  the  Dodd-Frank  Act 
was  signed  into  law.  the  Federal 
])rudential  regulatory  agencies  for 
l)anks.  thrifts,  and  credit  unions  jointly 
issued  a  final  rule  nicpiiring  the 
institutions  th(;y  regulate,  among  other 
things,  to  ado])t  and  follow  written 
policies  and  prociidures  designed  to 
assure  compliance  with  the  registration 
requinimeuts  of  the  SAk’E  Act.  That 
final  rule  was  inherited  by  the  Bureau 
and  is  d(;signated  as  Regulation  (k  The 
Bureau  luilievcis  that  Regulation  (i 
largely  satisfies  the  |)rovision  under 
TILA  .section  12t)B(h)(2)  for  regulations 
reepuring  compliance  j)olicies  and 
procedures,  with  regard  to  mortgage 
originator  cpialification  recpiirements. 
'PILA  .section  129B(h)(2)  akso  recpiires 
the  Bureau  to  prescribe  n;gulations 
reciuiring  depository  in.stitutions  to 
establish  and  maintain  jji’ocedures 
reasonable  designed  to  assure  and 
monitor  com])liance  with  all  of 'LILA 
section  129B. 

The  pro])o.sal  did  not  contain  specific 
regulatory  language  to  implement  TILA 
section  129B(b)(2).  hut  the  Bureau  stated 
that  it  might  adopt  such  language  in  this 
final  rule.  Accordingly,  it  de.scribed  the 
language  it  was  considering  in  detail 
and  solicited  comment  on  the  de.scribed 
text. 

Specifically,  the  projio.sal  stated  the 
Bureau’s  ex])ectation  that  such  a  rule 
would  reciuire  dejiository  in.stitutions  to 
e.stahlish  and  maintain  ]n’ocedur(;.s 
reasonably  designed  to  ensure  and 
monitor  the  compliance  of  themselves, 
their  subsidiaries,  and  the  em])lovee.s  of 
both  with  the  re(|uirements  of 
§  l()2(i.3()(d),  ((;).  (f).  and  (g).  The  Buniau 
stated  that  the  rule  would  i)rovide 
further  that  the  re(juired  ])rocedure.s 
must  he  appropriate  to  the  nature,  size. 
com])lexity,  and  scope  of  the  mortgage 
credit  activities  of  the  depository 
institution  and  its  subsidiaries.  The 


Bureau  .solicited  public  comment  on 
whether  it  should  define  “dej)o.sitory 
institution”  using  the  FDIA’s  definition 
(which  does  not  include  credit  unions), 
the  SA1'’E  Act’s  definition  (which 
includes  credit  unions),  or  some  other 
definition. 

The  Bureau  further  noted  that  under 
Regulation  (i  only  certain  subsidiaries 
(those  that  are  “covered  financial 
institutions”)  are  recjuired  by  12  CiFR 
1007.1 04  to  adopt  and  follow  written 
])olicies  and  procedures  designed  to 
assure  com|)liance  with  Regulation  (I. 
Accordingly,  the  proposal  noted  that  it 
may  be  aj)pro))riate  to  api)ly  the  duty  to 
ensure  and  monitor  conq)liance  of 
subsidiaries  and  their  employees  under 
3’ILA  section  129B(h)(2)  only  to 
subsidiaries  that  are  covered  financial 
institutions  under  Regulation  G. 
Exerci.sing  TILA  .section  105(a)  authoritv 
to  make  an  adjustment  or  exception  in 
this  way  may  facilitate  comjjliance  by 
aligning  the  scope  of  the  subsidiaries 
covered  by  the  TILA  and  SAFE  Act 
reciuirements. 

Final Iv.  the  |)ro])o.sal  (pie.stioned 
whether  extending  the  scope  of  a 
regulation  recpiiring  procedures  even 
further,  to  ap])ly  to  other  loan 
originators  that  are  not  covered  financial 
institutions  under  Regulation  (i  (such  as 
iiulependent  mortgage  companies), 
would  hel])  (insure  consistent  consumer 
])rotection.s  and  more;  ecpial  conqiliance 
resjionsihilities  among  tvpes  of  creditor. 
'I’he  Bureau  discussed  whether 
exercising  TILA  .section  l()5(a)  authoritv 
in  this  way  is  necessary  or  ])roper  to 
effectuate  the  purpose  stated  in  TILA 
.section  129B(a)(2)  of  ensuring  that 
consumers  are  offered  and  receive 
residential  mortgage  loans  that  are  not 
unfair,  decejjtive.  or  abusive. 

The  Bureau  therefore  .solicited 
comment  on  whether  a  regulation 
recpiiring  ])rocedure.s  to  comply  with 
TILA  section  129B  should  a])plv  onlv  to 
depository  in.stitutions  as  defined  in 
.section  3  of  the  EDIA,  or  also  to  credit 
unions,  other  covered  financial 
institutions  subject  to  Regulation  G,  or 
any  other  loan  originators  such  as 
inde])endent  mortgage  com|)anie.s. 
Additionally,  the  Bureau  .solicited 
comment  on  whether  it  should  apply 
the  duty  to  ensure  and  monitor 
com|)liance  of  subsidiaries  and  their 
em|)loyees  only  with  respect  to 
subsidiaries  that  are  covered  financial 
in.stitutions  under  Regulation  G.  With 
respect  to  all  of  the  foregoing,  the 
Bureau  also  .solicited  comment  on 
whether  any  of  the  ])otential  exercises  of 
'LILA  section  l()5(a)  authority  should 
ap])ly  with  respect  to  procedures 
concerning  only  SAP'E  Act  registration, 
or  with  res])ect  to  procedures  for  all  the 
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duty  of  can;  nujuireuients  (/.e..  tlie 
(|ualin(:ations  and  loan  dociunent 
provisions)  in  'I'lLA  scjction  12‘)n(l))(l), 
or  witli  r(!S|)i!(:t  to  |)ro(;e(iur(!s  lor  all  the 
re(|uireinents  of  I'lLA  section  12011, 
including  the  compensation  and 
steering  provisions  and  tho.se  added  hv 
.section  1402  of  the  Dodd-Frank  Act. 

The  Huniau  also  nicognizcul  that  a 
depository  institution's  failure?  to 
estahlish  and  maintain  the  reepiired 
jeroceidures  under  the  imi)lementing 
regulation  would  constitute  a  violation 
of  TILA.  thus  potentially  resulting  in 
significant  civil  liahility  risk  to 
depository  institutions  umhir'l’lLA 
.section  130.  Sot;  1.5  II.S.C].  1040.  The 
llureau  anticipated  concerns  on  the  part 
of  depository  institutions  regarding  their 
ability  to  avoid  such  liahility  risk  and 
therefore  sought  comment  on  the 
aj)propriatenes.s  of  estahli.shing  a  safe 
harhor  that  would  demon.strate 
compliance  with  the  rule  requiring 
procedures.  It  slated  that  such  a  .safe 
liarhor  might  ])rovide  that  a  depositorv 
in.stitution  is  i)resumed  to  have  nuit  the 
n;(iuirement  for  proc(;dures  if  it,  its 
subsidiaries,  and  the  (!mplov(!es  of  it 
and  its  subsidiaries  do  not  engage  in  a 
pattern  or  ])ractice  of  violating 
§  1020.30(d).  (e).  (f).  or  (g). 

The  Bureau  did  not  rei:eive  anv  ])uhlic 
comments  on  tin;  contem])lated 
provision  reciuiring  conqdiance 
proccidures.  Thi;  Bureau  is  ado])ting  the 
contemplat(!d  provision  to  im])lement 
'I’lLA  section  120B(h)(2)  in  S  1B2().30(j). 
which  reciuires  compliance  polici(;s  and 
|)rocedure.s  t:orresponding  onlv  to  the 
substantive  nicpuniinents  of  TILA 
section  120B  implenuinled  through  this 
final  rule,  namely  those  in  §  1020.30(d). 
(e),  (f).  and  (g).  The  ado|)ted  provision 
clarifies  that  the  required  procedures 
mu.st  he  "written"  to  piH)mote 
transparency,  consistency,  and 
accountability.  The  Bureau  is  adopting, 
for  jjurposes  of  S  1020. 30()),  the 
definition  of  "dej)o.sitory  institution”  in 
the  .SAFK  Act.  which  includes  credit 
unions,  because  the  suh.stantive 
provisions  in  §  1020.30(d).  (e).  (i).  and 
(g)  aj)j)ly  to  cnjdit  unions.  The  Bunjaii 
notiis  that  provisions  implicating  the 
contents  of  the  written  procedures  that 
a  ilepositorv  institution  establishes  and 
maintains  |)ur.suant  to  1020. 30(i)  are 
included  in  §  1020. 30(f)(3)(ii)(B)/,3j  and 
comnujiit  30(g)(l )(ii)-l . 

VI.  Kfieidive  Date 

The  amendments  to  S  1020.30(h)  and 
(i)  of  this  final  rule  are  (iffective  on  June 
1.  2013.  'rhe  rule  applies  to  transactions 
for  which  the  creditor  receivcid  an 
application  on  or  after  that  date.  All 
other  provisions  of  the  rule  are  effective 
on  lanuary  10,  2014.  As  discussed  above 


in  j)art  lll.G.  the  Bureau  believes  that 
this  ap])roach  is  consi.stent  with  tlu? 
timeframes  established  in  section 
1400(c)  of  the  Dodd-Frank  Act  and,  on 
balance,  will  facilitati;  the 
im])lementation  of  the  rules’ 
ov(!rlai)ping  ])rovi.sion.s,  whih;  also 
affording  crciditors  sufficient  time  to 
implement  the  more  complex  or 
re.source-int(;nsive  n(;w  rcicpiiniments. 

In  tlu!  pro|)osal.  the;  Bureau 
recognized  that  this  ruhjinaking 
addnis.ses  issiuis  im])ortant  for  consumer 
])rotection  and  thus  should  he 
im])lemented  as  soon  as  ])ractical.  Tlu? 
Bureau  also  recognized,  however,  that 
creditors  and  loan  originators  will  need 
time  to  make  systems  changes,  estahlish 
aj)])ropriate  ])olicies  and  ])rocedur(!.s. 
and  retrain  their  staff  to  addre.ss  the 
Dodd-Frank  Act  provisions  and  other 
reejuirements  inq)lemented  through  this 
rulemaking.  The  Bureau  stateil  that 
ensuring  that  industry  has  sufficient 
time  to  properly  implement  tlu; 
n(;ces.sary  changes  will  inure  to  the 
benefit  of  consumer  through  better 
industry  conqdiance,  and  .solicited 
comment  on  an  apj)ropriate 
im])l(;mentation  jjeriod  for  the  final  rub; 
in  light  ofthe.se  com|)eting 
considerations. 

In  r(;s])onse  to  the  |n’oposal.  the 
Bun;au  r(;ceived  ai)|)roximatelv  20 
comments  from  industry  ])articipants 
with  resp(;ct  to  the  ai)i)ropriate  effective 
date  for  the  r(;(juir(;m(;nts  in  the 
pro])o.seil  rub;.  The  majority  of 
commenters.  including  large  and  small 
hanks,  credit  unions,  non-de])o.sitorv 
cr(;ditors,  and  .State  and  national  trade 
associations,  r(;{)ue.sted  that  the  Bureau 
jjrovide  the  industry  with  ample  time  to 
impl(;ment  the  re(]uir(;ment.s  of  the  final 
rule,  hut  did  not  suggest  a  .s])ecific 
effective  date;  or  timeframe.  For 
example,  one  .State  trade  association 
repr(;.senting  hanks  and  a  mortgage 
company  did  not  ])ropo.se  a  .s])ecific 
effective  date,  hut  urged  the  Biir(;au  to 
car(;fully  consid(;r  the  challenges 
involved  with  implementing  such 
massive;  changes  and  to  make  every 
effort  to  avoid  significant  adverse 
impact  on  consumers,  creditor,  and  the 
(;conomy  as  a  whole;.  Twe;  e:e)mme;nters 
alse)  ne)te;el  that  their  .se)ftw;ire;  ve;nelors 
we;re;  e:e)ne:e;rne;el  aheeut  their  iihilitv  te; 
me;e;t  pe)te;ntial  e;ffe;e:tive;  ehites.  A  .Stiite 
traele;  a.s.se)e;iiitie)n  re;pre;se;nting  eaeielit 
unie)ns  ex])re;s.seel  e:e)ne;ern  aheeut  the; 
numher  e)f  e:h;mge;s  re;(|uire;el  by  the  rule; 
anel  suggesteel  that  the;  Bure;au  ele;lay  the; 
e;ffe;e:tive  eliite;  until  all  e)f  the;  re;late;el 
pre)pe).sal.s  Inive  he;e;n  finalizeel.  Further, 
another  traele  a.sse)e:iation  re;pre;se;nting 
eaeelit  uniems  .state;el  that,  if  eaeelit 
unie)ns  were;  ne)t  exempt  fre)m  the  ne;w 
re;gulation.s,  the  Bure;au  she)uhl  ajqdy 


nuiximum  flexibility  in  ele;te;rmining  the 
impleane;ntation  anel  e;ffe;e:tive;  elate;s  e)f 
the;  final  rule. 

Fe)r  e;e)mme;nters  re;e|ue;.sting  <i  speeafie; 
ekite;  fen'  imple;me;ntatie)n.  the;  time; 

|)e;rie)els  sugge.steel  nmgeel  fre)m  12  te;  3(i 
me)nth.s.  One;  huge  anel  e)ne;  simill  eaeelit 
unieni  inelie:ate;el  that  the;  Bure;au  sheeulel 
e;.stahlish  ;m  imple;me;ntatie)n  perie)el  e)f 
18  meniths.  while  <i  leeieling  inehistry 
traele;  a.sse)e:iatie)n  anel  ;i  large  h.mk 
aelve)e;ate;el  fe)r  an  effe;e:tive;  elate;  of  18  te; 

24  me)nth.s  anel  24  months,  re;spe;e;live;ly. 
Further,  erne  traele;  iis.se)eaatie)n 
re;pre;.senting  manidae;tnre;el  he)using 
])re)viele;r.s  re;eiue;.steel  that  the  Bureau  use 
its  authe)rity  te;  exte;nel  the  effe;e:tive  elate 
to  the  greatest  extent  peissihle  anel 
sugge;sted  an  im])lementation  elate  of  up 
te)  38  e)r  48  months  after  issuanea;  e)f  the; 
rule.  Eae:h  of  the  e:ommenters  generally 
stateel  that  the;  re;que;steel  time;  was 
ne;e;t;.s.sary  to  effe;e:tively  iinpleanent  the; 
re;gulations  he;e:au.se  of  the  e:e)nq)lexity  e)f 
the;  jjre)])e).se;d  rule;s,  the  im])ae:t  eni 
.systems  edianges  anel  .staff  training,  anel 
the  emmulative;  im])act  e)f  the  pro])e)se;el 
le)an  originate)!' e:e)m])e;n.satie)n  rule;s 
when  e:e)mhine;el  with  e)the;r 
re;e)uire;me;nts  impe).se;el  by  the  De)elel- 
Frank  Act  e)r  ])re)])e)seel  by  the;  Bui'e;au. 
One;  maje)r  traele  a.sse)e:iatie)n  referreel  te) 
the;  e:e)mj)le;xity  iae:e;el  by  HUD  in 
inq)le;me;nting  the;  RlvSl’A  reform  rule;.s 
frenn  2009  te;  2011  <mel  urgeel  the;  Bin'e;au 
to  pre)viele;  inehistry  with  an  e)ppe)rtunity 
to  i'e;vie;w  the;  rule;  ;mel  hiive; 
une:e;rtaintie;s  anel  ambiguities  aeleh'e;sse;el 
helbre;  the  imple;mentatie)n  j)e;rioel 
he;gin.s.  .Similarly,  ane)tlu;i'  hank 
re;e:e)mme;nele;el  that  the  Bure;au  estiihlish 
an  internal  gre)u))  to  respoml  te)  inehistrv 
epiestions  anel  ce)ne;e;rns  re;gareling 
impleanentatie)!). 

The  Bureau  re;e:e;ive;d  three;  ce)nnne;nt.s 
,s])ee:ifically  re;gareling  the  effective  elate; 
tor  §  1028.38(g),  whiedi  re;eiuiri;.s  the  le)an 
eeriginator's  name  anel  NMLSR  ID  on  all 
loan  eloeaiments.  One  traele  as.se)e:iatie)n 
re;que;ste;el  that  the  Bure;au  ele;lay  the 
e;ffe;e:tive  elate;  tor  inclueling  the  NMLSR 
IDs  e)n  tbrms  until  the  rule 
inq)lementing  the;  TILA-RESBA 
inte;grate;el  eli.se;le).sure;  tbrms  takes  e;ffe;e:t. 
The  ceemmenter  urge;d  that  a  elelaveel 
e;ffee:tive;  date;  we)ulel  e;liminiite 
unne;e:e;.ssary  ceests  tbr  ea'eelitor  te)  u])elate; 
the;  te:e;hne)le)gy  re;late;el  te)  eli.se:le)sure;s  tbr 
this  rule;  anel  then  again  e)ne:e;  the;  new 
inte;grate;el  elise;lo.sure;.s  ;ire;  fineilizeel.  A 
large  hemk  state;el  that  the;  new  NMLSR 
ID  re;eiuire;me;nt,  if  aeloi)te;d,  shoulel 
he;e:e)me;  e;ffe;e:tive;  ne)  seeonea'  than  )anuary 
2014  te)  ])re)viele;  inehistrv  with  enough 
time  te)  make  ele)e:nnu;nt  tbrms  anel 
.system  e;hange;.s.  The  hank  commente;!' 
akse)  ree;e)mmenele;d  that  a  12-me)nth 
implementation  pe;rie)el  may  not  he 
aeleepiiite  if  hanks  elo  ne)t  timely  reie'.eiive 
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updated  note  and  security  intenist  forms 
supplied  l)y  the  Government  S])onsored 
iMiterprises  (“GSFs”)  and  federal 
agencies.  One  information  services 
company  did  not  i)ro])ose  a  timeframe, 
hut  sought  clarification  of  the  effective 
(late  to  (msnre  consi.stency  across  the 
industry. 

Additionally,  the  Ihinuni  received  two 
comments  from  consuimn'  groujis 
s])ecifically  regarding  tin;  effective  date 
of  th(!  han  on  mandatory  arhitration 
clauses  in  S  102(i.3(>(h)  and  certain 
financing  practices  for  single-premium 
credit  insurance  in  §  1  ()2().3()(i).  One  of 
the  consumer  groipis  .stated  that  the 
])roposed  regulation  adds  little  to  the 
statutory  reijuirements  and,  thus,  should 
take  eff(;ct  no  later  than  January  21, 

2013.  The  other  consumer  groipi  did  not 
propo.se  a  specific  imjilementation  date, 
hut  stated  generally  that  the  han  on 
mandatory  arhitration  clau.ses  in  .section 
1414  of  the  Dodd-Frank  Act  shonld  Ik; 
implemented  immediatfdy. 

For  the  reasons  alreadv  discussiul 
above,  the  Bunum  helieves  that  an 
effective  date  of  January  10,  2014  for 
most  of  the  other  title  XIV  final  rules 
and  all  provisions  of  this  final  rule 
exc(!j)t  ^1020.3()(hJ  nigarding 
mandatory  arhitration  and  waivers  of 
fedtnal  claims  and  102(i.3(j(iJ  regarding 
certain  financing  jiractices  for  single- 
premium  credit  insuranci!  will  ensure 
that  consumers  receive  the  jirotections 
in  these  ruh;,s  as  soon  as  reasonahly 
practicable.  'I’hese  effective  dates  take 
into  account  the  timeframes  established 
by  the  Dodd-I'Tank  Act.  the  need  for  a 
coordinated  a])proach  to  facilitate 
implementation  of  the  roles' 
overlajiping  jirovisions,  and  the  need  to 
afford  loan  originators,  creditors  and 
other  affected  entities  sufficient  time  to 
implement  the  more  complex  or 
re.sonrce-intensive  new  requirements. 
Accordingly,  except  for  ^  l()2(i.3(i(h)  and 
(i).  the  effective  date  for  implementation 
of  the  r(;gulations  adopted  in  this  notice 
is  January  10.  2014.  Tliis  lime  iieriod  is 
consistent  with:  (Ij  The  request  for  the 
majority  of  comments  for  an  amjile 
amount  of  time  to  inqilement  the 
reiinirements:  (2)  outreach  conducted  by 
the  Bureau  with  vendors  and  sv.stems 
providers  regarding  timeframes  lor 
iqKlating  core  systems:  and  (3)  the 
imphanentalion  ])eriod  for  other 
re(]uir(;ment.s  inqiosed  hv  the  Dodd- 
luank  Act  or  regulations  issued  by  the 
Bureau  that  may  have  a  cumulative 
inqiact  on  loan  originators  and 
creditors.  Although  some  commenters 
reipiested  a  longer  time  period  to  come 
into  compliance  with  this  rule,  the 
Bureau  helieves  that  the  implementation 
period  adopted  apjiropriately  balances 
the  need  of  industrv  to  have  a  sui’ficient 


amount  of  time  to  bring  their  sy.stems 
and  ])ractice.s  into  compliance  with  the 
goal  of  providing  consumers  tin;  hiniefits 
of  the.se  new  prot(!ctions  as  soon  as 
practical. 

With  riispect  to  the  Dodd-Frank  Act’s 
han  on  mandatory  arhitration  clauses, 
waivers  of  Ihuleral  claims,  and  certain 
financing  practicijs  for  single-premium 
credit  insurance,  tin;  Bureau  agrees  with 
commentiM's  that  the.se  r(;(iuir(;ment.s 
should  he  inqilemented  without  further 
delay.  Accordingly,  the  r(;(piirement.s 
banning  mandatory  arhitration  clauses, 
waivers  of  Imderal  claims,  and  certain 
financing  ])raclice.s  for  .single-])remium 
credit  insurance  in  102(1. 3()(h)  and  (i) 
take  effect  June  1,  2013.  Tims, 
comjiliance  with  these  jirovisions  of  this 
final  rule  will  he  mandatorv  nearlv  eight 
months  earlier  than  the  January  21. 2014 
ha.seline  mandatorv  conqiliance  date 
that  the  Bureau  is  adopting  for  the  other 
parts  of  this  final  rule  and  most  of  the 
Title  XIV  Rulemakings,  as  discussed 
above  in  part  lll.G.  As  that  discussion 
notes,  the  Bureau  is  carefullv 
coordinating  the  inqilementation  of  the 
'Title  XIV  Rulemakings,  including  their 
mandatory  com])liance  dates.  'The 
Bnr(;au  is  including  §  102(i.3(i(h)  and  (i) 
of  this  final  rule,  howiiver,  among  a 
suhsiit  of  the  new  r(!(|uirement.s  of  the 
'Titl(!  XIV  Rulemakings  that  will  have 
(iarlier  effective  dat(;s  h(!can.se  the 
Bnnxm  helieves  that  they  Co  not  jiresent 
significant  im])lementation  burdens  for 
industry. 

VII.  Dodd-Frank  Act  Section  1U22(b)(2) 

In  developing  the  final  ride,  the 
Bureau  has  considennl  jiotential 
benefits,  co.sts,  and  impacts. The 
jiroposed  rule  .set  forth  a  ])reliminary 
analysis  of  these  effects,  and  the  Bureau 
requested  aiul  receivinl  comimmts  on 
this  analysis.  In  addition,  the  Bureau 
has  consulted  or  offered  to  consult  with 
the  prudential  regulators,  HUD.  the 
FUFA,  and  the  Federal  Trade; 
Ciommission,  including  ri;garding 
consi.stency  with  any  prudiintial. 
market,  or  .sy.st(;mic  ohjectivi;.s 
administered  hv  such  agencii;.s. 

In  this  rulemaking,  the  Bureau 
amends  Regulation  Z  to  inqilement 
amendnu;nt.s  to  'TILA  made  hv  the 
Dodd-T'rank  Act.  'The  amendments  to 
R(;gulation  Z  implement  certain 
jirovisions  in  Dodd-Frank  Act  sections 

''’''.S|)(M:ili(:iilly.  scicliDii  1()22(I))(2)(A)  ottln! 
I)(i(l(l-I''niiik  Act  calls  lor  llio  liiinNiu  to  considin'  llit! 
potiMilial  luMudits  and  costs  ol  a  regulation  to 
consiniHus  and  covoomI  persons,  including  the 
pot(!ntial  reduction  ol  accciss  hv  consuiiuus  to 
consumer  linancial  products  or  siu  vices;  the  impact 
on  depository  institutions  and  credit  unions  with 
SKI  hillion  or  less  in  total  assets  as  descrih(ul  in 
s(u:tion  l()2(i  of  the;  Dodd-I'  rank  Act:  and  tlu;  impact 
on  consumers  in  rural  areas. 


1402  (new  duties  of  mortgage 
originators  concerning  })rop(;r 
{|ualification.  registration,  and  related 
retpiirements).  1403  (limitations  on  loan 
originator  compensation  to  reduce 
.steering  incentives  for  residential 
mortgage  loans),  and  1414(a) 

(restrictions  on  the  fimmeing  of  single- 
premium  credit  insurance  products  and 
mandatory  arhitration  agreements  and 
waivers  of  F(;deral  claims  in  residential 
mortgage  loan  transactions).  'The  final 
ride  akso  provides  clarification  of  certain 
])rovi.sions  in  the  2010  Loan  Originator 
Final  Rule,  including  the  a])plication  of 
those  provisions  to  certain  jirofit-hased 
compensation  ]ilans  and  the  approjiriate 
analysis  of  other  payments  made  to  loan 
originators. 

'The  Board  and  (iongress  acted  in 
201 0,  as  discussed  in  Bart  II  above,  to 
address  concerns  that  certain  methods 
of  comjien.sating  loan  originators  could 
create  potential  moral  hazard  in  the 
residential  mortgage  market,  creating 
incentives  for  originators  to  persuade 
consumers  to  agree  to  loan  terms,  such 
as  higher  intere.st  rates,  that  are  more 
profitable  to  originators  hut  detrimental 
to  consumers.  'Thi;  final  rule  will 
continue  the  protections  provided  in  the 
2010  Loan  Originator  Final  Ride  while 
implementing  additional  provisions 
Gongress  includ(;d  in  the  Dodd-Frank 
Act  that,  as  discn.ssed  previously, 
inqirove  the  transparency  of  mortgage 
loan  originations,  ])re.serve  consumer 
choice  and  access  to  cri;dit,  and  enhance 
the  ability  of  consumers  to  accurately 
interpret  and  select  among  the 
alternative  loan  terms  available  to  them. 

/\.  Provisions  To  Bo  AmPv/.od 

The  analvsis  below  considers  the 
benefits,  co.sts,  and  imjiacts  of  the 
following  major  provisions: 

7.  A  complete  exemption,  pursuant  to 
Dodd-Frank  Act  section  1403  and  other 
authority,  from  the  statutory  jirohihition 
in  section  1403  on  consumers  paving 
upfront  points  and  fees  in  all  loan 
transactions  where  a  loan  originator 
receives  compensation  from  someone 
other  than  a  consumer  for  that  particular 
transaction. 

2.  Glarification  of  the  applicability  of 
thi;  prohibition  on  pavment  and  receipt 
of  loan  originator  compen.sation  ha.sed 
on  transaction  terms  to  compen.sation  by 
creditors  or  loan  originator 
organizations  through  designated  tax- 
advantaged  plans  in  which  individual 
loan  originators  ])articipate  and  to 
payment  of  non-deferred  profits-hased 
compensation. 

3.  New  re(]uirements  for  loan 
originators,  including  reipiirements 
related  to  their  licensing,  registration, 
and  (|ualification.s.  and  a  requirement  to 
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include  their  identification  nuniliers 
and  names  on  loan  docinnents. 

The  prohihition  of  maiulatory 
arhitration  clauses  and  waivers  of 
Fiuleral  claims  in  residential  mortgage 
contracts  and  restrictions  on  tin; 
financing  of  single-prmninm  credit 
insurance  are  also  discussed. 

Tin;  analysis  considers  the  benefits 
and  costs  to  consnnn;rs  and  covenul 
jMir.sons  from  each  ofthe.se  jirovisions. 
The  analysis  also  addresses  comments 
the  Hnnum  receivml  on  the  ])ro])os(!d 
l()22(h)(2)  analysis  as  well  as  certain 
other  comments  on  the  benefits  or  costs 
of  provisions  of  the  ])roj)o.sed  rule  when 
doing  .so  is  helpful  to  understanding  the 
.section  l()22(h)(2)  analvsis.  (Comments 
that  mention  the  beind’its  or  costs  of  a 
provision  of  the  rule  in  the  context  of 
commenting  on  tin;  merits  of  that 
jirovision  are  addres.sed  in  the  .section- 
t)V-section  analysis  for  that  provision. 
The  analysis  also  addresses  the  henefits, 
costs,  and  impacts  of  certain  alternative 
provisions  that  were  considered  bv  the 
Bureau  in  the  develo])ment  of  the  final 
rule,  inchuling  in  response  to 
comments.  Broader  and  more  detailed 
discussions  ofthe.se  alternative 
provisions,  including  the  reiinireimmt  to 
make  available  to  the  consumer  an 
alternative  loan  that  would  not  include 
discount  points,  origination  ])oints.  or 
origination  fei!s  and  the;  us(!  of  a  revenue 
te.st  to  detiii'inine  c:iri:um.stances  under 
which  loan  originators  may  receive 
certain  comjiensation  on  the  basis  of 
profits  from  mortgage  origination 
activities,  can  also  h(!  found  in  the 
section-hy-section  analysis  above. 

.'\s  noted,  .section  1022  of  the  Dodd- 
Frank  Act  reipures  that  the  Bureau,  in 
adopting  the  ride,  consider  potential 
himefits  and  co.sts  to  consumers  and 
covered  jiersons  resulting  from  the  rnie, 
including  the  potential  reduction  of 
access  by  consumers  to  consumer 
financial  products  or  .services  resulting 
from  the  rule,  as  noted  above;  it  akso 
reipiires  the  Burixiu  to  consider  the 
impact  of  jiroposed  rides  on  covered 
persons  and  the  imjiact  on  consumers  in 
rural  areas.  These  potential  benidits  and 
costs,  and  these  impacts,  however,  are 
not  generally  suscejitible  to 
particnlari/.ed  or  definitive  calculation 
in  connection  with  this  rule.  'I’he 
incidence  and  sco|)e  of  such  iiotential 
henefits  and  costs,  and  such  impacts, 
will  be  iniluenced  very  sub.stantially  by 
economic  cycles,  market  developments, 
and  business  and  consumer  choices  that 
are  substantially  independent  from 
adoption  of  the  rule.  No  commenter  has 
advanced  data  or  methodologv  that  it 
claims  would  enable  precise  calculation 
of  these  benefits,  co.sts.  or  impacts. 
Moreover,  the  potential  benefits  of  the 


rule  on  consumers  and  covered  persons 
in  creating  market  changes  anticipated 
to  addre.ss  market  failures  are  especially 
hard  to  iinantify. 

In  considering  the  relevant  potential 
benefits,  costs,  and  im|)act,s.  the  Bureau 
has  utilized  the  available  data  discussed 
in  this  preamble,  where  the  Bureau  has 
found  it  informative,  and  a])plied  its 
knowledge  and  exjiertise  concerning 
consumer  financial  markets.  |)otential 
bnsine.ss  and  consumer  choices,  and 
economic  analy.ses  that  it  regards  as 
most  reliable  and  helpful,  to  consider 
the  relevant  jiotential  henefits  and  costs, 
and  relevant  iinjiacts.  The  data  relied 
upon  by  the  Bureau  includes  the  |)uhlic 
comment  record  established  by  the 
proposed  ride."’"  However,  the  Bureau 
notes  that  for  some  aspects  of  this 
analysis,  there  are  limited  data  available 
with  which  to  (piantify  the  potential 
co.sts,  benefits,  and  impacts  of  the  final 
rule.  The  absence  of  public  data 
regarding  the  specific  distribution  of 
loan  jiroducts  offered  to  consumers,  for 
examjile,  eliminates  the  ability  to 
estimate  jirecisely  any  empirical 
henefits  from  increasiul  consumer 
choice. 

In  light  of  these  data  limitations,  the 
analysis  below  generally  jirovides  a 
(lualitative  discussion  of  the  benefits, 
co.sts,  and  imjiacts  of  the  final  rule. 
(General  economic  principles,  together 
with  the  limited  data  that  are  available, 
provide  insight  into  the.se  benefits, 
costs,  and  impacts.  Where  ]K)s.sil)le.  the 
Bnrean  has  made  iiuantitative  estimates 
ha.sed  on  these  ])rinci|)les  and  the  data 
that  are  available,  l-'or  the  reasons  stated 
in  this  ])reamhle.  the  Bureau  considers 
that  the  ride  as  adopted  faithfullv 
imiilements  the  purposes  and  objectives 
of  Congress  in  the  statute.  Based  on  each 
and  all  of  the.se  considerations,  the 
Bureau  has  concluded  that  the  rule  is 
a])j)ro])riate  as  an  implementation  of  the 
Act. 


"■"Till!  Hiii'oilii  ii()li!tl  in  till!  in()it^<i'>ii  propn.siils 
issn(!(l  in  sunnnnr  201 2  llinl  it  snn^lit  In  nlilain 
iiililitinnal  data  In  suppl(!nu!nl  il.s  nnnsiiloralinn  nl’ 
llu!  i'ui(!inakin^.s.  innlndin^  additinnal  data  Irnni  tlio 
.Nalinnal  Mnrtna^i!  I.iciin.so  .Sv.sinin  (NMI..S)  and  llii! 
N.VIL.S  Mnrl^am!  Call  Kiipnrl.  Inan  liln  nxiracl.s  Irnin 
larinns  Inndnrs.  and  data  linin  llin  pilnt  pliasns  nl 
lilt!  Nalinnal  Mnrt^a^n  Dataliasn.  Kacll  nrilu!S(!  data 
snurnns  was  nnl  nnriissarilv  rnlnvanl  In  nacli  nITIiti 
rnlnniakin^s.  Till!  Minnan  ns(!d  llin  addilinnal  data 
li'oin  NMI.S  and  NMI,.S  Mnrl{;aj;i!  (iail  Kiipnrt  data 
In  linllnr  cniTnlinratn  its  nstiinaln  nl  llin  nnnlnnr.s  nl 
till!  nnn-dnpnsilni  v  si!sin(inl  nl  tlii!  innii”a>i(!  inaik(!l. 
Till!  linrnan  has  r(!(:(!iv(!d  Inan  Uln  nxtracis  Irnin 
llirni!  Inndiirs.  hnl  at  this  pnint.  tlin  data  Irnin  onn 
Inndnr  is  nnl  nsahlii  and  llin  data  Irnin  Ihn  nihnr  Iwn 
is  nnl  siiliininnllv  slandardiznd  nnr  riiprnsnntativn 
In  ininrin  cnnsidnralinn  nl  lhn  final  ruins. 
.'\ddilinnally .  Ihn  Ihirnan  has  thus  far  nnl  vnl 
rncnivnd  data  Irnin  Ihn  Nalinnal  Mnr|nai>n  Dalahasi! 
pilnl  phasns.  Thn  Ihirisni  also  rni|nnstnd  that 
cnininnninrs  siiliinit  rnlnvanl  data.  ;\ll  |)rnhalivn 
data  siihinittnd  hv  nnininnntnrs  arn  disenssnd  in  this 
dnciiinnni. 


B.  Bdseliiw  for  Analysis 

The  amendments  to  TILA  in  sections 
1403  and  1414(a)  of  the  Dodd-Frank  y\ct 
would  have  taken  effect  automatically 
on  )anuary  21, 2013,  in  the  absimce  of 
the.se  final  rules  inijilementing  those 
re()uirements."’'  Specifically,  new  TILA 
section  12t)B(c)(2).  which  was  added  by 
section  1403  of  the  Dodd-Frank  Act  and 
restricts  the  ability  of  a  creditor,  the 
mortgage  originator,  or  any  affiliate  of 
either  to  collect  from  the  consumer 
u])front  discount  points,  origination 
points,  or  origination  fees  in  a 
transaction  in  which  the  mortgage 
originator  receives  from  a  person  other 
than  the  consumer  an  origination  fee  or 
charge,  would  have  taken  effect 
automatically  unless  the  Bureau 
exerci.sed  its  authority  to  waive  or  create 
exemjftions  from  this  prohihition.  New 
TILA  section  12t)B(h)(l)  reipiires  each 
mortgage  originator  to  be  iiualified  and 
include  uniipie  identification  numbers 
on  loan  documents.  TILA  section 
12t)B(c)(l)  prohibits  mortgage 
originators  in  residential  mortgage  loans 
from  receiving  comjiensation  that  varies 
based  on  loan  terms.  'LILA  section 
12t)(](d)  cnxites  jirohihitions  on  single- 
prmnium  credit  insurance,  and  3’ILA 
section  12‘)(;(e)  provides  restrictions  on 
mandatory  arhitration  agreements  and 
waivers  of  Federal  claims.  These 
statutory  amendments  to  TILA  akso 
would  have  taken  effect  automatically 
in  the  absence  of  the  Bureau’s  instant 
regulation. 

In  .some  instances,  this  final  rule 
provides  exemptions  to  certain  statutory 
provisions.  These  exemptions  are  made 
to  enhance  the  benefits  received  by 
consumers  relative  to  allowing  the  TILA 
amendments  to  take  effect 
automatically.  In  particular,  the  Dodd- 
Frank  Act  prohibits  consumer  payment 
of  ujifront  discount  jioints,  origination 
points,  and  origination  fees  in  all 
residential  mortgage  transactions  when; 
.someone  other  than  the  consumer  pays 
a  loan  originator  compensation  tied  to 
the  transaction  (e.g.,  a  commission). 
Pursuant  to  its  authority  under  section 
1403  of  the  Dodd-Frank  Act  to  create 
exemptions  from  this  prohihition  when 
doing  so  would  be  in  the  interiist  of 
consumers  and  in  the  public  interest, 
and  other  anthoritv,  the  Bureau's  final 
rule  does  not  prohibit  the  n.se  of  upfront 
])oint.s  and  lees.  In  exercising  its 
exem])tion  anthoritv,  the  Bureau 
maintains  the  current  degree  of  choice 
available  to  consumers  and  the  current 


"■I  .SiMilioii.s  12!ll!(l))(2)  and  1 2‘lt{(i:)(.'i)  iitTII.A.  as 
aildnd  liv  snnlioiis  14(12  and  14(Ki  olTlu!  Diidd-l'i'ank 
Ai:l.  Iu)wi!\  iii'.  dll  no!  iinpiisn  rnipiirniminls  iin 
iniirl^agi!  originalors  iinlil  Miiroaii  iinplnincnlin^ 
r(!‘’iila(i(ins  (ako  (!Hi!(;l. 
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methods  by  which  creditors  can  hedge 
])r(;payment  risk  iidierent  in  mortgage 
loans. 

'rims,  many  costs  and  l)enefits  of  the 
])rovisions  of  the  final  rnh;  arise  largely 
or  (mtirely  from  the  .statute,  and  not 
from  the  final  rule.  The  final  rule  would 
provide  substantial  benefits  compared 
to  allowing  these  ])rovisions  to  take 
(iffecl  by  clarifying  ])arts  of  the  statute 
that  are  ambiguous.  (h(!at(!r  clarity  on 
the.se  issues  should  reduce;  the 
compliance  burdens  on  covered  persons 
by  reducing  costs  for  attorneys  and 
compliance  officers  as  well  as  pot(;ntial 
costs  of  over-com])liance  and 
unnecessary  litigation.  In  addition,  the 
final  rule  would  i)rovide  substantial 
b(;nefits  by  granting  the  exemptions  to 
the  statute  described  above  that  will 
l)(;nefit  consumers  and  avoid  disru])tion 
to  the  mortgage  industry.  Section  1022 
of  the  Dodd-Frank  Act  ])ermits  the 
Bureau  to  consider  the  benefits  and 
costs  of  the  rule  solely  compared  to  the 
.state  of  the  world  in  which  thi;  statute 
takes  effect  without  an  implementing 
regulation.  To  j)rovide  the  public  better 
information  about  the  benefits  and  costs 
of  the  statute,  however,  the  Bureau  has 
nonetheless  chosen  to  evaluate  the 
l)i;nefits,  costs,  and  imijacts  of  tin;  major 
|)rovision.s  of  the  final  rule  against  a  ])re- 
statntory  baseline.  That  is.  the  Bureau’s 
analysis  below  considers  the  hi;nefits. 
costs,  and  iinjiacts  of  the  relevant 
provisions  of  the  Dodd-Frank  Act 
combined  with  the  final  rule 
implementing  those  provisions  relative 
to  the  regulatory  regime  that  ])re-dates 
the  Ae:t  and  remains  in  effect  until  the 
final  rule  takes  effect.  'I’he  one  exce|jtion 
is  the  analysis  of  the  Bureau’s  adoption 
in  the  final  rule  of  a  complete 
exemption  to  the  statutory  ban  on 
upfront  points  and  fees.  Evaluating  this 
provision  relative  to  a  pre-statutory 
baseline  would  be  an  empty  exerci.se,  as 
the  exemption  preserves  the  j)re-.statute 
.status-quo. 

T’.  (k)vemge  ol  the  Final  Hale 

The  final  rule  ajjplies  to  loan 
originators,  as  that  term  is  defined  in 
§  l{)3(i.3()(a)(l  )(i).  'file  new  (pialification 
and  document  identification 
recjiiirements  also  apply  to  cn;ditors  that 
finance  transactions  from  their  own 
r(;.sources  and  meet  tin;  definition  of  a 
loan  originator.  'Fhe  r(;(iuir(;d 
compliance  procedures  oidv  a])])lv  to 
depository  institutions,  l.ike  existing 
§  l()2(j.3B(d)  and  (e).  the  new 
(|ualification,  doenment  identification, 
and  com])lianc:e  ])roc(;dure  retjniremeuts 
apply  to  closed-end  consumer  credit 
transactions  secured  by  a  dwelling  (as 
opposed  to  the  consumer’s  princijial 
dwelling).  The  new  arbitration,  waiver. 


and  single-pr(;minm  credit  insurance 
provisions  apply  to  both  closed-end 
consumer  credit  transactions  .secured  by 
a  dwelling  and  HELOCis  subject  to 
^  1()2().4()  and  .secured  by  the 
consumer’s  ])riucipal  dwelling. 

/).  Potential  Henefits  and  (lasts  of  the 
Final  Hide  to  (lonsniners  and  (layered 
Ihnsons 

1.  Fnll  Exemption  of  Discount  Points 
and  Origination  Points  or  Fees 

The  Dodd-Frank  Act  prohibits 
consumer  ])aym(;nt  of  upfront  points 
and  fees  in  all  residential  mortgage  loan 
tran.sactions,  exce])t  those  where  a  loan 
originator  does  not  receive 
compen.sation  that  is  tied  to  the  specific 
tran.saction  (e.g.,  a  commission)  from 
someone  other  than  a  consumer. 

Pursuant  to  its  authority  under 
section  1403  of  the  Dodd-Frank  Act  to 
create  exem])tions  from  this  jirohihition 
when  doing  so  would  be  in  the  intere.st 
of  c;on.snmers  and  in  the  public  interest, 
the  Bureau  earlier  ))roposed  to  provide 
that  a  creditor  or  loan  originator 
organization  may  charge  a  consumer 
discount  points  or  fees  when  someone 
other  than  the  consumer  pays  a  loan 
originator  tran.sact ion-specific 
com])en.sation.  hut  only  if  the  cr(;ditor 
also  makes  availahh;  to  the  consumer  a 
com])arahle.  alt(;ruative  loan  that 
excludes  discount  j)oints,  origination 
])oints,  or  origination  fees.  The  |)ropo.sal 
to  r(;(]uir(;  the  creditor  to  satisfy  this 
prer(;(iuisite  was  termed  the  “zero-zero 
alt(;rnative.’’ 

3’he  Bureau  chooses,  at  this  time,  to 
ado])t  a  complete  (;xem])tiou  to  the 
statutory  ban  on  upfront  points  and  fees 
in  the  final  rule,  rather  than  the 
propo.sed  zero-zero  alternative,  'fhe 
Bureau  believes  that  providing  a 
conqjlete  exemj)tion  at  this  time,  while 
preserving  its  ability  to  revisit  the  .scope 
of  the  exemption  in  the  future,  will 
benefit  consumers  and  the  ])ublic 
interest  by  maintaining  acce.ss  to  credit 
and  the  range  of  alternative  mortgage 
products  available  to  consumers  at  this 
time,  and  by  avoiding  any  unantici])ated 
effects  on  tin;  nascent  r(;covery  of 
domestic  mortgage  and  housing 
markets. 

rh(;  Bureau  .strongly  believes, 
however,  that  while  an  exemption  from 
the  statutory  restrictions  on  points  and 
fees  is,  at  this  time  and  under  the 
current  state  of  knowledge  of  the 
mortgage  market,  in  the  consumer  and 
the  ])uhlic  interests,  futun;  re.searcdi 
could  indicate  that  amending  the 
existing  regidations  regarding  points 
and  fees  would  benefit  consumers  and 
the  public.  'I’he  Bureau  intends  to 
conduct  research  into  this  issue  over  the 


next  five  years.  This  five-year  timeframe 
corresponds  to  the  Bureau’s 
res|K)nsihility  to  conduct  a  five-year 
review  of  the  rule  as  reipiired  by  the 
Dodd-f’rauk  Act.  Based  ou  its  research 
findings,  the  Bureau  would,  as  part  of 
this  review,  as.sess  consumer  and  public 
welfare  under  a  complete  exemption  of 
the  statutory  prohibition  on  |)oints  and 
fees.  This  five-year  review  period  will 
allow  the  Bureau,  as  part  of  its  research 
on  iioints  and  fees,  to  a.sse.ss  effects  on 
the  mortgage  market  arising  from  the 
new  disclosures  to  be  i.ssued  by  the 
Bureau  when  the  2012  TIEA-RE.SPA 
Integration  Proposal  is  finalized,  the 
2013  A'l’R  Final  Rule,  the  2013  HOEPA 
Final  Rule,  and  other  relevant  'Fitle  XIY 
rulemakings.  The  Bureau  notes  that 
the.se  'Fitle  XIY  rulemakings  are  likely  to 
have  a  significant  impact  on  how  points 
and  fees  are  structured  iu  the  mortgage 
market.  If  the  Bureau  determines  over 
this  period  that  additional  re(]uirement.s 
are  needed,  the  Bureau  would  issue  a 
new  propo.sal  for  public  notice  and 
comment. 

Potential  Biinefits  and  (iosts  to 
Clonsumers 

In  any  mortgage  transaction,  the 
consumer  has  the  ojition  to  prepay  the 
loan  and  exit  the  existing  contract.  Fhis 
option  to  repay  has  .somi;  inherent  valui; 
to  the  consumer  and  imjioses  a  cost  on 
the  creditor. In  jiarticular,  consumers 
usually  pay  for  jiart  of  this  option 
through  one  of  three  alternative  means: 
(1)  “Discount  points,”  wiiich  are  the 
current  payment  of  the  value  of  future 
interest:  (2)  a  “])re])ayment  jienalty,” 
which  is  a  payment  of  the  .same  market 
value  deferred  until  the  time  at  which 
the  loan  balance  is  actually  repaid:  or 
(3)  a  higher  coiqion  rate  on  the  loan. 

In  many  instances,  creditors  or  loan 
originators  will  charge  consumers  an 
origination  ]ioint  or  fee.  When  many 
loan  originator  organizations  serve  a 
mortgage  market,  competition  between 
them  drives  these  upfront  payments  to 
a  level  just  sufficient  to  cover  the  t:over 
the  labor  and  material  costs  the 
organization  incurs  from  processing  the 
loan  and  the.se  jiayments  do  not 
nipresent  a  source  of  economic  profit  for 
that  loan  originator  organization.  Here 
too.  the  loan  originator  could  offer  the 


"’- ( litiisimiiMs  who  oxpocl  to  pov  Iho  hnhinco  ol 
Ihoir  lo.iii  prior  to  inatiirity  can  purchast;  Iroin 
creditors  tlio  .solo  ri,<;ht  to  cliooso  tiu!  dat(!  ot  this 
pavoli.  1  his  rieht  is  x  ahiahh!  and  its  price  is  tlx! 
market  value  such  a  sale  cnsitiis  for  crialitors  in 
rt!gard  to  the  dati?  of  this  potimtial  payoff.  (!ri;ditors 
i!xchan;^e  ri^lits  witli  consunuirs  hut  in  the  o|)posite 
(liriudion  with  "callahle"  lionds.  lids  tvp(!  of  bond 
i!xhil)its  <m  exactly  opjiosite  tradi;.  in  wind;  tlu! 
Ixirrower  cedes  to  tlie  creditor  tin;  choice  of  tinu! 
at  winch  the  creditor  can  reipiire.  if  it  choosiss.  the 
borrower  to  remit  the  rtanainin^  value  of  the  bond. 
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consumer  a  loan  with  a  higher  interest 
rate  in  order  to  recover  the  creditor's 
costs.  In  this  sense,  di.scount  points  and 
origination  points  or  fees  are  .similar; 
from  the  consumer's  perspective;,  they 
an;  various  upfront  chargi;s  the 
consumer  may  pay  when;  the  possibility 
may  exist  to  trade  some  or  all  eif  this 
|)ayment  in  (;xchang(;  for  a  higher 
int(;rest  rate;. 

By  permitting  elise:e)unt  peeints  imeler 
e:ertain  e:ire:nmstane:e‘s.  the  Bure;airs  final 
rule  eiffers  e;e)nsume;rs  gre;ate;r  e;he)ie:e; 
eiver  the;  te;rms  eif  the;  e:e)U]K)n  ])ayme;nts 
ein  their  leians  anel  a  e:he)ie:e;  he;twe;e;n 
paying  elise.eiunt  peiints  eir  a  higher  rate; 
leer  the  pure;hase  eif  the;  prepayment 
eiption  emhe;elele;el  in  the;ir  leians. In 
tlmeiry  exinsumers  make;  this  e;he)ie;e.  at 
leia.st  in  part,  ha.seel  on  how  leing  they 
will  stay  in  the  partieaihir  leian.  This,  in 
turn,  will  elejienel  primarily  on  heiw  lemg 
the;y  e.\pe;e:t  tei  stav  in  the;  preipertv  anel 
the;ir  l)elie;fs  ahemt  future;  e;e)nelitie)ns  in 
the;  meirtgage  market.  At  the;  time;  eif 
eiriginatiein.  heiwe;ver.  e;einsume;rs 
nee:e;.ssarily  have;  seime;  une;e;rtainty  alieiut 
future;  e;ve;nts:  the  ae;tu<d  eiute;eime;  eif 
.sue;h  e;ve;nts  e;eiulel  ineluea;  the;se; 
e;ein.sume;rs  tei  pay  eiff  the;ir  hum  after  a 
sheirte;r  peirieiel  than  planne;el. 
(ieinseepieintly.  the;  he;ne;fits  the;  e;einsume;r 
aelually  eilitains  at  the;  terminatiein  eif  the; 
hum  mav  he;  h;ss  than  theise;  the; 
e:einsume;r  e;xpe;e:te;el  ;it  the;  time;  eif 
eiriginatiein  anel  e:eiuhl  e;ve;n  re;sult  in  the; 
e:einsume;r  .suffe;ring  a  re;alize;el  hiss."*’ 


"•'Tile  two  iiptidiis  ;irc  luil  iiuiluallv  I'xitlusiva?. 

In  soiiid  Iraiisaiitions.  consiiiiurrs  nuiv  |>a\  lor  the 
<miiImuI(Io(I  option  Ihroii^h  inori!  than  oium)!  tin* 
tni'llioils  outlin<!(l.  See.  c."..  Donald  Kintnan  S  lamas 
)  kail.  An  (h  iTviiw  ol  the  ei/)//o/i-77icon*(/V-  hieing 
(>1  .\/oi7"a"c.s.  li  lournal  ol  lloiisiii”  Kasaarcli  217 
( Ititia)  (providing  an  oviTviaw  id  Options  amixtddad 
in  rasidantial  moi1^a“as):  jamas  |  Kan.  Donald 
kaanan.  Waltar  Mnllark  jamas  Kpparson.  .-I 
(ifncnili/.ril  Vnhuition  Motlvl  lor  Fixi'd-lUih- 
MoiVjfn^ox  will)  DoUnill  and  I’n-ixiynwnl.  11  jomnaj 
id  Kaai  IXtata  l-'inancak  Dainoinio  ~i  (Itltl.aj 
(providina  a  traditionaj  matliod  to  valiia  thasa 
options  lunnariaallv):  Kohart  K.  jonas  and  Dav  id 
Niakarson.  MoilfiOf’i-  C'o/dnic/s.  OfAions 

and  SiiH-hnstic  C.oUnU'nd.  24  journal  ol  Kaal  Hstata 
FinancaK  Faonomics  (2lltl2)  (aanaratina 
numinicid  valnas.  in  lairrant  dollars,  lor  option- 
amlMiddad  mortaaaas  in  a  conlinnons-tima 
anvironmant). 

.Similarle .  consninars  w  ho  axpact  to  |)av  thair 
loans  ovar  a  pariod  siilliciantly  short  as  to  maka  tha 
pnrtdiasaol  discount  loans  nnallractiva  mav  lind  it 
hattar  at  tha  and  ol  this  axpacti-d  pariod  tocontinui; 
to  pay  thair  mortaa^a  and.  consixpiantiv.  sullar  an 
unanticipatad  joss  Irom  ralrainina  Irom  tlia 
purchasa  ol  points.  .S'aa^’an  i;hana  k  .Midnilah 
^’avas.  Do  Horrowi-rs  Mtiko  llalioiud  C.hoit  os  on 
I’oinis  and  Itrliiunu  in^Y.  :17  Kaal  Fstata  liconomics 
Icl.'i  (2IIII<I)  (ollarin^  ampirical  avidanca  that 
consninars  in  thair  sampla  data  ramain  in  thair 
currant  lixad-rata  mortaa^as  lor  too  short  a  tima  to 
racovar  thair  initial  invastmi*nl  in  discouid  points]. 
(Ithar  ampiriud  avidanca.  howavar.  conllicts  with 
thasa  rasults  in  raaard  to  Ixith  tha  lra(|uan(:\  and 
ina^iiitiida  ol  lossas.  .Simpla  numarical  calculations 
that  taka  into  account  taxas.  local  vidatility  in 
properly  values,  and  ralurns  on  altarnalivit  assets 


(Greater  chtiit;e  eiver  the;  te;rms  eif 
tran.sae;tiem.s  anel  gre;;ile;r  e:heiie:e;  eive;r 
heiw  tei  ptiy  feir  the;  ]ire;piiyme;nt  eiptieiii 
sheiuhi,  tiiieler  all  hut  nire; 
e;ire:um.stane:e;s.  ine;re;a.se;  the  ex  :mte; 
welfiire;  eif  e:eiiisunie;rs.  The;  ele;gre;e;  tei 
whie;h  ineliviehial  e:einsume;rs  ultimate;lv 
he;ne;fit  afte;r  eiriginatiein  will  eh;pe;nel  tin 
their  iiielivitluiil  e:irt;um.staiit:i;s  anel  the;ir 
rt;lativt;  eh;gre;e;  tif  fin;mt:i;il  aeatity."*'’ 
Relative  tei  permitting  the  statnteiry 
jireivisitin  tei  gti  intei  e;fft;t;t  nnaltereel,  the; 
Burt;au's  exemjitiein  alsei  ]irtivitlt;s  the 
peitential  ftir  an  aelelitieinal  ht;nt;fit  tei 
t:tinsume;rs  when  :itlvt;r.st;  selt;t:titin  in 
the  meirtgage  niiirket  t:timptiuntls  the; 
exists  eif  unt:t;rtainty  over  e;arlv 
re;payment.  (Itinsumtirs’  ]iurt:h;ise  of 
elisexiunt  iioints  signals  tei  crt;dittirs  that 
the;  ex]it;t;ted  maturity  eif  their  hums  is 
longer  than  those  leians  taken  eiut  hv 
exinsumers  whti  elei  neit  ]iure;hast; 
eliscount  ]ieiints.  This  results  in  the 
txinsumer  being  eifferetl  a  rate  lie;low  the; 
rate;  th.it  weiulel  he  tiffereel  if  the  rate;- 
peiint  tratle;-eiff  tlitl  neit  int:eir]itiratt;  the; 
signal  alieiut  the  likely  length  eif  time 
thiit  exinsumers  paying  peiints  will  heilel 
the;  loan.  (de;eliteirs  re;sponel  by  eiffering 
cl  lowt;r  avi;r;igt;  ntte;  on  etiich  t:l;iss  eif 
meirtgage;s  eive;r  whie:h  e;re;eliteir.s  htive; 
elise:re;tiein  in  prie:ing."’^ 


Iii;{ldi^lit  till!  dillicultv  in  drawing  conclusions  liom 
inui.li  ot  llm  empirical  data. 

"’’.Such  a  circumstance  includes,  tor  example, 
the  case  in  which  the  need  to  understand  and 
diK:ide  amon^  loans  with  diHerenl  points  and  lees 
comhinations  imposes  a  hurden  on  some 
consumers.  The  existence  ol  increased  choici!  made 
available  h\  this  provision  would,  in  this  case,  hi- 
ilseM  a  i:osl  to  the  consumer.  Ilased  on  standard 
economic  reasoning,  the  Ihireau  believes,  however, 
that  the  circumstances  in  which  the  exercise  of  its 
exemption  aiithorilv  has  the  |>olenlial  to  reduce 
consumer  wellare.  relative  to  the  slalulorv 
prohibition,  are.  tor  the  most  part,  ipiile  rare. 

"’■’The  choice  over  the  means  hv  which 
consumers  compensate  creditors  lor  the 
prepavmeni  option  is  ol  particular  potential  henelit 
to  consumers  who  currentiv  laijiw  hi”h  li(|uiditv 
hut  who  either  laiai  prospects  ol  (iiminished 
liipiiditv  in  the  luture  or  are  more  simsitive  to  the 
risk  posial  hv  a  high  variance  in  Ilnur  luture  income 
or  wealth.  Fxamples  of  such  consumers  includt! 
retiring  or  oldiu'  individuals  wishing  to  securi^  Ilnur 
luture  housing,  indii  iduals  who  are  otherwise 
priulisposed  to  use  their  wealth  lor  a  one-limi! 
pavmenl.  consumers  with  r(!location  hinds 
available,  and  consunnus  ollered  certain  rebates  by 
develo|)er.s  or  other  .sellers.  In  situations  where 
consumers  are  unaware  ol  tlniirown  circumstance 
or  their  own  relative  financial  acuilv.  some 
creditors  mav  he  able  to  ixinelil.  For  exam|)le.  an 
unethical  creditor  mav  persuade  those  consumers 
uuawari!  ol  their  lower  relative  linancial  ahililv  to 
make  incorrect  decisions  regarding  purchasing 
points.  The  oulcoini!  or  this  I  vpe  ol  adverse 
siilection  will  he  ri'versed  when  consumers  have  a 
more  accurate  knowledge  ol  their  linancial  abilities 
than  does  the  creditor. 

"’*  ( lonverselv.  the  elimination  ol  I  hi!  option  to 
pav  iiplront  points  and  fees  could,  depending  on 
the  extant  risk  in  creditors'  portfolios  and  their 
perceptions  of  differential  risk  between 
neighhorhoods.  seriouslv  reduce  the  access  to 
mortgage  credit  for  some  consumers. 


Fcitoiitial  Bonofit.s  and  Cti.sts  t(i  Covorod  I 

For.sdii.s  I 

Rolativt;  tti  iin]ih;ini;iitati(iii  (if  tin;  | 

gi;iu;riil  statiittiry  pixihihituin  tin  jHiint.s 
and  f(;(;.s  willuinl  tt.xorci.st;  (if  Bitixtaii’s 
(;x(x;|ili(iii  authdrity,  flu;  .ihility  td  trado 
a  l(iw(;r  hian  niti;  td  (xin.siiiiutr.s  in 
(;x(:hang(;  f(ii’th(;  njilrdiit  ]iaynu;nt  (if 
(lis(xinnt  pnints  and  (iriginatidii  pnints 
(ir  f(;i;.s  is  (if  significant  h(;n(;fit  td  all 
crnditdi's  ]iarticipating  in  Idtin 
(iriginatidii.  \Ylu;n  ]inr(:hasing  a 
niditgago.  (xinsninors  alsd  ixxxtivt;  an 
(iptidii  td  pntjiay  tluiir  nuirtgago  littlaiKx; 
at  a  tiint;  (inly  th(;y  cluidso.  While;  this 
"pix;]iaynu;nt"  (iptidii  is  vahtahh;  td  | 

(xinsinn(;rs,  it  is  alsd  a  sditnx;  (if  risk  td  | 

(:r(;(lit(irs,  which  kisn  fiitinx;  int(;r(;st  rate  | 

jiayments  sluinld  the;  (xinsnmer  prepay  I 

the;  (xinsnnier's  hian  pridr  td  the  lean's  | 

inatnrity.  The  petential  fer  a  niiitnally  j 

h(;n(;ficial  exchange  (if  l(iw(;r  rates  fer  ! 

(xirrent  payment  (if  pnints  and  fees 
alldws  a  crediter  td  ixxxinp  a  pertien  (if  | 

the  (market)  value  (if  this  (iptidii,  which 
is  (;(]nival(;nt  td  the  crediter's  (xi.st  (if 
hearing  jirepavment  risk.  This  is  a 
]iriniary  means  hv  which  ;i  crediter  can 
liedge  the  risk  pesed  by  fixed-rate 
iiKirtgages,  whether  held  er  seld,  te  its 
pertidlid  and  the  value  (if  its 
hnsiiKiss. 

A  related  Ininefit  fer  creditors  ari.ses 
fixim  the  pre.seiKx;  of  a(lv(;r.s(;  .sehictien 
aiming  (xinsinmirs  in  the  nuirtgagi; 
market,  which  (ximpdimds  the  risks 
hdiiie  frem  earlv  r(;]iavnient.  Allowing 
(xinsimiers  to  purchase  (li.s(xnnit  points 
allows  them  to  signal  to  creditors  that 
th(;y  exjiect  to  make  ]iayni(;nts  on  th(;ir 
loans  for  a  longer  period  than  other 
(Xinsimiers  who  clioosi;  not  to  jiurchase 
such  points,  (axxlitors  gain  from  that 
inforination  and  will  respond  to  such 
difhirences  in  behavior.'""  Increasing  a 
creditor’s  ability  to  nieasun;  more 
preci.sely  the  prepayment  risk  and  credit 
risk  jidsed  by  an  individual  (xinsimier 
allows  it  to  more  precisely  adjust  the 
pri(x;s  or  loans  to  (xirresjiond  to  the 
partiixilar  risk  presented  by  (;ach 


"’“III  cimimst.  till!  pi'ohihitioii  on  piiviiiiuil  of 
u|>front  poiiils  anil  fiuis  in  thi!  Doilil-Frank  Act 
imiliu'  mosi  circunistancos  woulil  luisuri!  lhat  Ihi! 
vahii!  of  till!  option  to  shall!  risk  through  iliscount 
|ioints  is  lost  to  both  thi!  crcilitor  anil  thi!  consnniiu' 
in  tlioso  circumstances.  .Misont  othi!r  means  of 
heilging  |irepayment  risk,  creilitors  woulil  either 
neeil  to  reiluce  the  volume  of  loans  they  originate 
or  incur  greater  costs  of  raising  capital  to  funil  such 
loans,  owing  to  the  increaseil  risk  to  their  hnsiness 
anil.  consei|uentlv.  to  their  solvency. 

"’‘'Creilihle  signaling  in  such  a  situation,  from  the 
creilitor's  perspective,  ilistinguishes  two  groups  of 
consumers — one  with  low  prepayment  risk  who 
purchase  ilisconnt  points,  anil  the  seconil  a  group 
not  purchasing  iliscount  points  anil.  consei|nentlv. 
expect  to  jirepai'  their  loan  more  rapiillv  than 
average — in  what  wonlil  otherwise  he  a  |ioo]  of 
consumers  who  are  perceiveil  hv  the  creilitor  to 
exhibit  an  eipiivalent  measure  of  prepavmeni  risk. 


Federal  Register / Vol.  78,  No.  32 /Friday,  February  1.5,  2013 /Rules  and  Regidations 


11395 


individual  consiuner.  by  charging 
different  loan  rales  to  consumers  who 
pose  different  degrees  of  risk,  creditors 
will  (!arn  a  gnniter  overall  niturn  from 
funding  mortgage  loans.''" 

Both  creditors  and  c:onsinners, 
conse(]uently,  heiud'it  from  the  roh;  of 
discount  ])oints  as  a  cnulihle  signal. 

This  enhances  the  economic  effici(!ncy 
of  the  mortgage  markcils.  Tlu!  Bureau 
Ixdieves  that  this  private  means  for 
reducing  the  risk  that  the  mortgage  loan 
(a  liability  for  the  consumer)  can  pose 
to  the  assets  of  the  creditor  is  a 
significant  source  of  efficiencv  in  the 
mortgage  market. 

In  aildition,  the  final  rule  benefits 
covered  ])erson.s  hv  avoiding  the 
im])osition  of  transition  costs,  including 
such  things  as  internal  accounting 
procedures  and  origination  software 
systems,  which  woidd  have  been 
imposed  had  the  full  statutory 
prohibition  taken  effect. 

Finally,  mindful  of  the  state  of  the 
United  .States  housing  and  mortgage 
markets,  the  final  rule  also  reduces  the 
chancre  that  ))otential  disruptions  to  the 
mortgage  market  might  arise  from  the 
significant  changes  to  tin;  regulations 
under  which  loan  originators,  creditors, 
and  consumers  operate.  This  final  rule 
should  hel])  promote  the  recovery  and 
stability  of  those  markets. 

2.  (;om])ensation  Bascnl  on  Tran.saction 
Terms 

R(!.stricting  IIk?  means  by  which  a  loan 
originator  receives  compen.sation  is  a 
way  to  mitigate  jjotential  harm  to 
consumers  arising  from  moral  hazard  on 
the  part  of  loan  tn  iginators.  •' '  .Similar  to 
the  existing  rule,  the  Dodd-Frank  Act 
includes  such  restrictions  to  mitigate 
the  potential  harm  to  consumers  arising 
from  such  moral  hazard. 

The  Dodd-Frank  Act  generally  follows 
the  existing  rule’s  ])rohil)ition  on 
compensating  an  individual  loan 
originator  based  on  the  terms  of  a 
transaction.  Although  the  statute  and 
the  existing  rule  are  clear  that  an 


'""111  this  silu.ilitin  ivluiro  lliii  (ilficioncv  oi  llio 
nxirkiil  i.s  only  iinpainid  liv  advmsd  siilaclion.  Iliis 
iiicnia.so  in  creditor  returns  is  iiuldiuaulant  ot 
\vlii!llii!r  llu!  laiidiloi'  .sails  loans  in  Ilia  saaondary 
inarkat  oralioosas  lo  an>>a<’a  in  liadf^inj;  In  hold 
lhasa  nioi’lgagas  in  portlolio. 

'"'.Vloral  lia/.ard.  in  lliaciiiTanl  conlaxi  of 
niorl”a<>a  ori<>inalion.  dapands  Inndanianlallv  on 
Ilia  advanla^a  Ilia  loan  originator  has  in  knowiii" 
lha  laasi  axpansiva  Iransaclion  tarnis  accaptahia  to 
craditors  and  f>raatar  ovarall  kno\vlad>>a  of  tha 
Innctionin^  of  niortf^a>>a  inarkats.  .S'aa  1  loldan  l.awis. 

"Moral  llaxartl"  Ih-Ips  Shapi'  Mnrl<‘a;^c  Mi'ss. 
Dankrata  (/\pr.  18.  2l)t)7).  avaihihh  al  litlp:// 
n"\viv.l)(mkrala.coii}/hrni/ni'\\s/morl;^a!’os/ 

2()l)7()4lli  siiliprinio  nu)rl;^a<’a  nioralilv  ahasp 
(providing  a  praatitionar  da.scriiilion  of  lha  costs  of 
such  moral  hazard  on  tha  currant  niortga}>a  and 
lionsing  indnstrias). 


individiiiil  loan  originator  cannot  he 
compensated  differently  based  on  the 
terms  of  the  individual  loan  originator’s 
tran.sactions,  thev  do  not  expre.sslv 
address  whether  the  individual  loan 
originator  may  he  comjiensated  based 
on  the  terms  of  multiple  transactions, 
taken  in  the  aggregate,  of  multi])le 
individiiiil  loan  originators  emploviul  hv 
the  same  creditor  or  loan  originator 
orgiinization. 

'I'he  Bureau  is  aware  that  loan 
originator  organizations  may  he  unsure 
of  how  the  restrii.tions  on  compen.sation 
in  the  current  rule  a])plv  lo 
com])en.sation  based  on  the  profits  of  the 
organization.'"-  The  final  rule  and 
commentary  addre.ss  this  uncerlaintv  hv 
clarifying  the  scope  of  the  compen.sation 
restrictions  in  exi.sting 
§  l()2(i.3()(d)(l)(i).'7*  The  final  rule 
treats  different  methods  of 
compensation  differently  based  on  an 
analysis  of  the  incentives  for  originators 
to  engage  in  moral  hazard,  as  created  for 
originators  by  each  such  method.  The 
final  ride  permits  a  creditor  or  loan 
tiriginator  organization  to  make 
contributions  to  designated  tax- 
adviinlaged  plans  (which  include 
didiniKl  httnefit  and  contribution  plans 
that  satisfy  the  (|ualification 
re(|uirement.s  of  Internal  Revenue  (kxle 
section  401  (a)  or  certain  other  Internal 
Revenue  C'.ode  sections),  even  if  the 
contributions  are  made  out  of  mortgagt;- 
ritlatixl  business  profits.  The  final  rule 
also  permits  compensation  under  non- 
deferred  ])rofit.s-h<i.sed  comjien.salion 
plans  even  if  the  amounts  paid  are 
funded  through  mortgage-related 
busine.ss  profits,  if:  (1)  The  percentage  of 
a  loan  originator’s  conpien.sation 
altrihulable  to  such  compensation  i.s 
eipial  to  or  le.ss  than  10  percent  of  total 
compensation:  or  (2)  the  individual  loan 
originator  has  Ixxm  a  loan  originator  for 
ten  or  fewer  transactions  during  the 
preceding  12-month  period,  /.e.,  a  de 
minimis  test  for  individuals  who 
originate  a  very  small  number  of 
tran.sactions  per  year.  The  final  rule, 
however,  generally  reaffirms  the 
exi.sting  rule  insofar  as  it  does  not 
permit,  under  non-deferred  profit-ha.sed 
compen.sation  plans  and  designatixl 


'"-.Such  conifHMisalion  inchxld.s  l)()iuis(!.s  piiid 
iindcM'  protil-shiirin^  pliins.  iiiid  coiilrihutions  l)v 
cnulitors  .ind  loan  originator  or<>anizalions  lo 
dosi^nalod  and  non-d(!si^nalod  iHMiotil  and 
conirilnition  plans. 

'■'As  luilial  in  llic;  .siiclion-hv-.sc'ction  analysis, 
llu)  linriian  issnod  CI'I’IJ  Itullolin  21112-2  in 
n!sponso  lo  llu;  (pinstions  it  r(!(:(nyiHl  rojiardinf*  llu; 
applicability  ol  Ihii  lairroni  n!‘pdalion  lo  dnsijinalod 
plans  and  non-d(!signiit(!d  plans,  aiul  Ibis  r(!”idation 
is  intondfxl  in  (larl  to  |)royido  rnrtbor  clarity  on 
such  issues,  llnlil  llie  final  ruli!}>o(!s  into  (dtocl.  llu; 
clarifications  in  CfPH  Hnllelin  21)12-2  will  riMiiain 
in  (iffuct. 


defined  contribution  plans,  that 
individual  loan  originators  he 
compensated  based  on  the  terms  of  their 
individual  tran.sactions. 

Potent ial  Benefits  and  Ciosts  to 
(ionsumers 

'Fhe  final  rule  benefits  consumers  hv 
clarifying  the  exi.sting  rule  to  address 
and  mitigate  the  moral  hazard  inherent 
in  the  nature  of  profits-hased 
compensation  and  other  tyjies  of 
compensation  that  are  directly  or 
indirectly  based  on  the  terms  of 
multiple  tran.sactions  of  an  individual 
loan  originator  (these  are  reterred  to  in 
this  section  and  the  next  section  as 
“jirofits-hased  t:ompensation”).  Limiting 
such  profits-hased  comjxm.sation  for 
many  firms  limits  the  incentives  to  steer 
consumers  into  more  expensive  loans. 

To  the  extent  that  the  existing  rule 
already  prohibits  a  type  of 
compen.sation  plan  for  loan  originators, 
the  final  rule’s  prohibition  of  such  a 
])lan  will  not  result  in  any  new  benefits 
to  consumers,  'fhe  Bureau’s  a|)j)roach 
|X!rmits  compen.sation  under  non- 
deferrtxl  prolits-basixl  comjxm.sation 
jilans  and  comjxm.sation  through 
designated  tax-advantaged  jilans 
only  in  cases  in  which  the  rttlationshij) 
between  tran.saction  terms  and  such 
forms  of  comjxm.sation  are  sufficiently 
weak  to  render  insignificant  any 
jmtential  for  steering  incentives. 

The.se  forms  of  comjien.sation  are 
designed  to  jirovide  individual  hxm 
originators  and  other  individuals 
working  for  the  creditor  or  hxm 
originator  organization  with  greater 
jierformance  incentives  and  to  align 
their  interests  with  tho.se  of  the  owners 
of  the  entity  thev  work  for.'"’’  WHxm 
moral  hazard  exists,  however,  such 
comjiensation  determined  with 
reference  to  jirofits  could  lead  lo 
misaligned  incentives  on  the  jiart  of 
individual  loan  originators  with  resjmet 
to  consumers.  The  magnitude  of  adverse 
incentives  arising  from  jirofits-ba.sed 
comjiensation.  however,  dejxmds  on 
several  variables.'""  'I'hese  include  the 


'  I’aymonls  lo  dc^signatod  rolinaniuit  plans 
inchidt;.  Ibr  t!xanipl(!.  oniployor  contributions  lo 
oinployiu!  411  l(k)  plans. 

''''l{i!n>;l  llobnsiroin.  Moral  llaxaril  and 
()hs(}n"(d)ililv.  H(!ll  lonrnal  ol  liconomics  74  (ltl7tl). 
proyidos  tlx!  lirst  carobil  analysis  ottlx;  ollocts  sneb 
coinpinisation  nxXbods  bayo  on  (!mi)loyiu; 
ini;(rnliy(!S. 

'"'■Wbon  inultipl(!  orifiinalors  arc  workin"  fora 
"iyini  loan  originator  organization  or  creditor.  Ibi! 
conipinisation  lo  (sicb  indiyidnal  loan  originator 
will  d(!|>(Mxl  upon  on  tlx;  aggri!gali!  elTorts  ol  all  Ibe 
loan  originators  working  lor  Ibis  entity,  rather  than 
dinxdly  on  the  indiyidnal  loan  originator's  own 
performance.  Conseipxmtiy.  if  we  coinpant  the 
(dforts  of  an  indiyidnal  loan  originator  working  for 
a  smaller  entity  with  thos(!  of  anollxM'  indiyidnal  at 
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miinber  oi  individual  loan  originators 
working  for  the  creditor  or  loan 
originator  organization  that  contrihntes 
to  the  funds  available  for  prollts-hased 
coinpen.sation.  the  means  by  wliich 
shares  of  the  profits  are  distributed  to 
the  individual  loan  originators  working 
for  the  same  firm,  and  the  ability  of 
owners  to  monitor  the  current  value  of 
a  loan  on  an  ongoing  basis. 

The  Hnreau  receiv(;d  a  number  of 
comments  from  indnstrv  disagnieing 
with  the  premi.se  that  |)rofit.s-l)ased 
compensation  could  cn!at(!  im;entiv(!.s 
for  individual  loan  originators  to 
j)ersnad(!  consumers  to  accept 
transactions  terms  that  are  costlv  for  the 
consumer  hut  mon;  profitable  for  the 
loan  originator.  Some  industry 
commenters  admittiul  that  such 
incentives  existed  hut  believed  that, 
with  regard  to  j)rofits-hased 
compensation,  tin;  incentives  were 
insignificant.  Commenters  from 
consumer  gronj).s  generallv  a.sserted  that 
prollts-hased  compensation  creates 
incentivtis  for  individual  loan 
originators  to  steer  consumers  into  loans 
that  are  more  costly  to  the  consumer. 

The  Hurean  recognizes  that  the 
potential  that  i)rofits-hased 
com|)en.sation  has  to  create  adver.sc; 
incentives  for  individual  loan 
originators  depcaids.  in  general,  on  both 
how  the  (‘fforts  of  individual  loan 
originators  affect  i)rofits  and  how  those 
profits  affect  the  com|)(msation 
distributed  to  individual  loan 
originators.  'I’he  Hurciau  also  recognizes 
that,  diipimding  on  the  particular 
environment  in  which  a  jjarticular 
individual  loan  originator  conducts 
business,  these  adver.si;  incentives  could 
decline  as  the  numh(!r  of  individual 
loan  originators  involved  in  the 
specified  profit-sharing  i)lan  increa.ses. 

rhe  Bureau,  however,  notes  that  the 
current  state  of  academic  nj.search  has 
not  provided  an  nnecpiivocal  an.swer  to 
the  (ju(!.stion  of  whether  anv  given 
profit-based  compensation  arrangement 
will  produce  incentives  sufficiently 
strong  for  individual  loan  originators  to 
caigage  in  consumer  steering.  The 
Bnnuiu  also  not(!s  that  this  research. 


:i  cnlilv.  tiu!  laiorl  l)v  tlir  iiuiiv  idiiiil  iit  tli(! 

!;ir”i!r  cnlilv  will  hir  Irss  than  tlm  (dlort  (itllio 
individual  at  tiu!  sinalha'  I'lititx .  owina  tn  tlin 
sinalliM'  inltuinua-  an\  individual  at  tlx;  laranr  nnlitv 
has  (in  thn  ainmint  nt  conipnnsatinn  awarded  tn  thn 
individual.  This  i'nialinnshi|)  hntwnnn  individind 
clhirt  and  Ilia  total  nninlinr  nl  )>tMirs  in  a  aivnn  nntitv 
is  tni'innd  ■In-ivriding."  Imih!  lidinj*  hnhavior  has 
hnnn  oxtonsivnl  v  analvznd:  .Snrvnvs  otihnsn 
analysns  a|>|icar  in  Martin  1,.  Wnitzman.  /ncnnt/cn 
hV/ccl.s  (>l  I’lofil  Sluirinii.  in  lii-iuls  in  llnsincss 
Oriiiinixalion:  Do  I’avticifMition  nnd  I'.oofwmtion 
Incn-dso  (ionipflilivfni^ssY  (kinl  Inst,  nt  World 
l>:ons.l‘l!l.'j).  availolilf  at  htli):// 
wsi  .(id.oronoinics.harvord.vdu/fcicnlivhvtdl/.iniin/ 
lilos/ln<<‘nliv(ddi(^tsPi<)filSlunin«.j)df.: 


whether  based  on  tlntoretical  or 
em])irical  methods,  shows  that  the 
potmitial  for  anv  profit-shiiring  |)lim  to 
cntitte  adverse  incentives  .ire  iicutctly 
sensitive  to  the  s|)ecific  ieiiturits  of  tin; 
working  environment  and  the  nutans  by 
which  such  profits  ant  distributed  to  tlu; 
rehtviint  individttiil  loitn  origimitors.'^^ 
f'inallv.  the  Bitreiiu  notes  that  anv 
potential  rttditclion  in  the  strength  of 
these  incentives  is  almost  suntly 
insuffici(!nt.  under  all  ntalistic 
circnmslances.  to  eliminate!  them 
(intirely. 

Despite  the  uncertainties  tlu!  remain 
in  tlu!  (!t:onomic  literature,  the  Bureeau 
htilieves  that  the  ap])roach  taken  in  the 
final  rule  will  Ixinefit  consumers  hv 
mitigating  the  moral  hazard  inherent  in 
compensation  systems  that  are  based, 
directly  or  indirectly,  on  the  terms  of 
mortgage  loan  transactions,  including 
those  based  on  multiple  transactions. 

Potential  Benefits  and  (’osts  to  C’.overed 
Persons 

As  d(!scrib(!d  above,  consichn  ing  the 
benefits,  costs,  and  imjiacts  of  this 


Mcdiininic  rnsnarcli  has  ((slalilislKxl  tlin  "(MKiral 
|)rini;i|il(!  that  llin  ainiiiinl  of  work  indh  iduals  |)nl 
inlii  a  ^iven  task,  in  rns|)(insn  In  I’nninnnralion  liasi'd 
(in  Ihn  sliai'in<>  nl  iiKilits.  (Inclines  as  Ihn  ninnlinr  ol 
lluMC  |)(!(MS  incnsisns  (’  li'nn-ridin!;.").  No  pi  incipio 
(villi  such  ^oudi'alily  has  hiuin  shown,  howovor.  in 
regard  to  Iho  lato  ol  this  doclino  and  tho  amount 
ol  in(li\ idual  work  olloil  lor  any  particular  "roup 
ot  (!m|)lov(!(is.  l•'(!atur(!S  olTho  moans  hv  which 
prolits  aiH!  disirihulod  to  individuals  and  tho 
individual's  on\  ironmoni  within  a  •^ivon  lirm.  such 
as  tho  indiv  idual's  ahilit\  to  ohsorvo  tho 
porlormanco  ot  his  poors  and  tho  lro(pion(:v  ot 
mana”orial  monitorin"  ot  individual  portormanci!. 
stron<;ly  alioct  tho.so  variahlos.  as  shown  in  a 
numhor  ot  rocont  studios,  including  ompirical  and 
oxporimontal  rosoarch  papors;  .Susan  llolp(!r.  (!t  al.. 
Aiudvzin}’  (ioinpi'niitilion  Mollnuls  in 
Monnlorlnrin;^:  I’icco  lioli's.  I'iinc  IUil(-s.  or  (ioin- 
Sli(nin>>?.  (NliliR  Working  I’apor  No.  Ili.a4tl.  itttlO); 

K.  Mark  Isaac  k  |amos  M.  Walkor.  (iroup  Size 
Iiffci'ls  in  Pnlilic  doods  Provision:  Tho  X'olnnloiv 
donlrihnlions  Morhonisin.  Quartorlv  |ournal  ot 
Kconomics.  Itmti.  ItKt  (1).  1 .Xavior  Cino  k 
Doan  Kalian  Pi:or  Monilorin;^  nnd  Pnforooinonl: 

//III"  Torin  I'A'idonoo  from  Miorocrodil  Londin<> 
droops  with  nnd  wilhotil  droop  l.inhiUtv.  (2l)l)K): 
and  in  a  x  asl  numhor  ot  thoorotical  rosoarch  papers, 
such  as  that  otHon"!  Ilolmstnim  and  Paul  .Milorom. 
Ulttl.  Multitask  Principal  Af^onl  .\nalvs(!s:  Inconlivo 
(ioiitracts.  Asset  Ownership  and  )oh  l)osi}>n,  |ournal 
ot  Law.  Lconoinics  and  Organizations.  .Several 
surveys  otihis  rosoarch  have  hoon  puhlishod. 
including  that  otOandico  Prondorgast.  'Tho 
I’rovision  of  Inoonlivos  in  I’inns.  |  Leon.  I.itoratiiro. 

7.  37  ( ItttlO).  among  olhors. 

Lxamplos  otitmpirical  ovidonco  ot  Iho 
porsistonco  ot  moral  haz.ar(l  among  omplovoos  in 
commercial  and  retail  lending,  include  originators 
ot  residential  mortgagiis.  appears  in  .Suinit  Agarwal 
K  Itzhak  Iton-navid.  Do  Loon  Offioors'  Inoonlivos 
D'nd  to  hix  Londinp,  Sinndnrils':'.  (Lodoral  Kosorvo 
Itank  otOhicago.  Working  Paper.  71)121:  Ariijo 
Itorndl.  ot  al..  'Tho  Polo  o/  A/or/gugo  lirokors  in  tho 
Sid)priino  drisis.  (Oariutgio  Mellon  lInivorsil\ . 
Working  Paper.  21)11)).  .Sliawn  (iol(!el.  el  al.. 
Howordinfi  dnlcolnlod  Ilisk-'Tnkin;^:  Pvidonoo  from  n 
Sorii:s  of  Psporiimmls  with  dommorriid  Ihmk  Dxm 
Offioors.  (Harvard  liusiness  .School.  Working  Pajier. 
21)11)). 


provision  re(|uires  the  niultirstmiding  of 
current  industry  luiictice  tigainst  which 
to  measure  any  changes.  As  discus.sed. 
the  Bureiiu  is  awtire.  btised  in  part  on 
outi'etich  to  iuid  iiuiuiries  received  from 
i)ulnstrv.  tluit  originator  oigtiniziilions 
lUity  hi:  unclear  iibout  the  application  of 
the  (txisling  rule  lo  ])i’ofits-ba.sed 
coi)i])en.sation  ])lan.s.  including  non- 
deferred  profits-basetl  compensation 
iind  (tmployer  compens;ition  through 
desiguiited  iilans.  In  light  of  this  lack  of 
clarity,  the  Bureau  believes  that 
indu.strv  practice  likely  varies  and 
therefore  any  determi)iation  of  the  costs 
<md  benefit  of  the  final  rule  dejiend 
critically  on  assunijitions  <ibout  current 
firm  practices. 

Firms  that  currently  offer  jirofits- 
based  comjiensation  for  individual  loan 
originators  that  would  continue  to  be 
iillowed  under  the  fiiiiil  rule  should 
incur  no  costs  li'oin  the  final  rule.  3'hey 
could,  however,  benefit  from  the 
presence  of  a  regulation  iind 
accompanying  officitil  commentary  that 
clarifies  which  methods  of  lotm 
originator  conpiensiition  are 
permi.ssible.  Notably,  the  fimil  rule 
explicitly  states  I  hid  em])loyer 
contributions  to  designated  defined 
contribution  phms  in  which  individutil 
lo<m  originators  participate  ;u'e 
permitted,  ])rovided  thiit  the 
contributions  are  not  btised  on  the  terms 
of  the  indivitlual  loan  origintitor’s 
tninsactions.  Such  firms  can  continue  to 
benefit  from  these  iirriingements,  which 
h.ive  the  ])otential  to  motivate 
individual  jiroductivity,  lo  loduce 
])olential  intra-firm  moi'til  htizard  by 
aligning  the  interests  of  individual 
originators  with  those  of  t:redilor  or  loan 
originator  organization  for  whom  they 
work  and  lo  reduce  the  potential  for 
increased  costs  arising  from  adverse 
.selection  in  the  retention  of  more 
productive  individual  loan  originators. 
Firms  that  do  not  offer  such  plans 
would  benefit,  with  the  increti.sed  chirity 
of  the  final  rule,  from  the  opportunity  to 
do  so  should  they  so  choose. ‘7” 

Simihtrly,  some  firms  niiiy  ciu'rently 
com|)ensiite  their  individual  loan 
originators  thi'ongh  methods,  such  its 
designated  defined  benefit  ])lans,  the 
legality  of  which  imiy  have  been 
unclear,  with  ilifferent  origimilor 
orgiinizcilions  inter])reting  the  exi.sting 
rule  diffei'entlv.  'I’he  final  rule  benefits 
the.se  firms  bv  clarifving  the  legiililv  of 
various  com])en.sation  practices. 


''''.Somi!  lirm.s  m:iv  cluuisd  luit  lo  oHor  .such 
ciimpimsiition.  In  curtain  circnmsiancus.  an 
(iriginaling  inslilnlion  (pinhaps  nnahiu  to  inv(!st  in 
snHiciunl  managumuni  uxpurlisu)  will  sou  l■(uln(:(!(l 
pi'olilahilil V  lidin  adopting  prolils-hasud 
compunsalion  jilans. 
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As  discussed  above,  the  final  ruh; 
|)eniiits  compensation  under  non- 
defernul  profits-ljastnl  compimsation 
])lans,  including  bonuses,  to  Ik;  jjaid 
from  mortgage-related  i)rofits  if  such 
compcmsation  for  an  individual  loan 
originator  does  not.  in  the  aggr(!gate. 
(iXCiHui  10  percxml  of  the  individual  loan 
originator’s  total  compensation.  This 
will  hcmefit  firms  that  would  prefer  to 
pay  these  Ivpes  of  bonuses  or  make 
these  tvpes  of  contributions  out  of 
mortgage-related  profits,  hut  do  not 
hecau.se  of  uncertainty  about  the 
application  of  the  existing  ride.  Firms 
that  currently  comjiensate  individual 
loan  originators  through  non-deferred 
|)rofits-hased  compensation  plans  in 
exce.ss  of  10  percent  of  individual  loan 
originators’  total  compensation  might 
have  to  adjust  their  non-deferred  jirofits- 
hased  com])ensation  to  comjily  with  the 
1()-percent  total  compensation  te.sl 
under  the  final  rule.  This  mav  impose 
some  adjustment  costs  or  may  make  it 
more  costly  to  attract  or  retain  ([ualified 
loan  originators. 

The  final  rule  also  contains  a  de 
minimis  provision  exempting 
individuals  who  originate  ten  or  fewer 
loans  ])er  year  from  limitations  on  non- 
deferred  jirofits-hased  compensation. 
This  provision  is  intended  to  avoid 
jienali/.ing  those  individuals  whose 
comjiensation  from  the  origination  of  a 
small  numher  of  loans  is  insufficient  to 
give  them  incentives  inimical  to  the 
welfare  of  consumers.  Industry 
commenters  generally  favored  the  de 
minimis  excejition.  although  a  few 
commenters  jireferred  a  higher  value  for 
the  de  minimis  threshold  (e.g..  one  trade 
association  representing  hanks 
reijuested  a  threshold  of  1.5).  The 
Bureau’s  survey  of  recent  research  into 
the  relation  of  the  total  numher  of 
employees  in  a  given  firm,  the  value  of 
total  compensation  to  any  individual 
employee,  and  the  effects  on  the 
behavior  of  individual  employees  of 
compensation  that  is  based  on  the 
profits  arising  from  the  collective  effort 
of  all  employees  of  that  firm 
corroborates  the  judgment  that  any 
adverse  incentives  from  profit.s-hased 
compensation  to  an  individual  under 
the  final  rule’s  de  minimis  threshold  are 
insignificant  and  do  not  affect  the 
welfare  of  consumers.'***’ 

3.  Qualification  Reipiirements  for  Loan 
Originators 

.Section  1402  of  the  Dodd-Frank  Act 
amends  TILA  to  impose  a  dntv  on  loan 
originators  to  he  “(iiialified”  and.  where 
aiiplicahle,  registered  or  licensed  as  a 

looliiolos  UK)  ciiul  101  lor  a  luinilior  of 
oxanipli!.s  of  rosijarcli  in  tliis  aroa. 


loan  originator  under  .State  law  and  the 
Federal  .SAFE  Act.  Emplovees  of 
depositories,  certain  of  their 
subsidiaries,  and  bona  fide  nonprofit 
organizations  currently  do  not  have  to 
meet  the  SAFE  Act  .standards  that  aiijily 
to  licensing,  such  as  taking  |)re- 
licensure  classes,  jia.ssing  a  te.st,  meeting 
character  and  fitne.ss  standards,  having 
no  felony  convictions  within  the 
jnevions  seven  years,  or  taking  annual 
continuing  education  cla.s.ses.  To 
implement  the  Dodd-Erank-Act’s 
reiinirement  that  entities  employing  or 
retaining  the  .services  of  individual  loan 
originators  he  “(pialified,”  the  final  rule 
reipures  entities  whose  individual  loan 
originators  are  not  subject  to  .SAFE  Act 
licensing,  including  dejiosilories  and 
bona  fide  nonjirofit  loan  originator 
entities,  to:  (1)  Ensure  that  their 
individual  loan  originators  meet 
character  and  fitne.ss  and  criminal 
background  standards  similar  to  the 
licensing  standards  that  the  .SAFE  Act 
a])])lie.s  to  emjiloyees  of  non-hank  loan 
originators;  and  (2)  jirovide  a|)])ropriate 
training  to  their  individual  loan 
originators  commensurate  with  the 
mortgage  origination  activities  of  the 
individual.  The  final  rule  mandates 
training  approjuiate  for  the  actual 
lending  activities  of  the  individual  loan 
originator  and  does  not  im|)o.se  a 
minimum  numher  of  training  hours. 

Industry  commenters  to  the  iiroposal 
disagreed  that  there  is  a  need  for 
individual  loan  officers  to  meet 
{lualification  standards  hecau.se  loan 
originators  already  must  comply  with 
the  reiinirements  of  prudential 
regulations.  The  Bureau  also  received  a 
numher  of  reijiiests  from  industry 
re])resentative.s  to  refrain  from  adojiting 
mandatory  testing  and  education 
requirements  in  favor  of  in.stead 
recjuiring  taking  courses  aiul  passing 
examinations  approved  by  the  NML.SR. 
Finally,  an  association  of  mortgage 
hankers  requested  that  the  Bureau 
explore  inqiosing  a  national  test  for  all 
hank  emjiloyees  or  employees  of 
creditors  that  offer  loans. 

'File  Bureau  notes  that  it  is  not 
oppo.sed  to  the  idea  of  future  testing  for 
all  hank  enqilovees  or  employees  of 
creditors  who  offer  loans.  Conditional 
on  the  current  .state  of  the  mortgage 
market,  however,  the  Bureau  believes 
that  the  burden  imposed  by 
conqirehensive  testing  might,  at  this 
time,  he  sufficiently  burdensome  to 
further  decrease  benefits  to  consumers, 
and  covered  persons  as  a  whole. 

Potential  Benefits  and  Costs  to 
Consumers 

The  primary  benefit  to  consumers  of 
the  (|ualific:ation  provisions  of  the  final 


rule  are  that  tighter  (pialifications  will 
screen  out,  on  an  ongoing  basis  after 
implementation  of  the  final  rule  and 
with  regard  to  some  loan  officers 
currently  enqiloyed  who  have  not 
])revion.sly  been  screened,  those 
individual  originators  with  backgrounds 
suggesting  they  could  pose  risks  to 
consumers  and  will  rai.se  the  level  of 
loan  originator  experti.se  regarding  the 
origination  process.  Both  ofthe.se  effects 
will  likely  decrease  the  harm  that  could 
he  borne,  unknowingly  at  the  time  of 
origination,  by  any  individual 
consumer. 

.Several  indu.stry  representatives, 
including  national  and  .State  industry 
trade  associations  and  large  depository 
institutions,  exjire.ssed  doubt  about 
whether  consumers  would  receive 
significant  benefits  from  the  change  in 
(lualification  requirements. 

The  Bureau  believes  that  its 
(jualification  recjuirement  will  imjirove 
consumer  welfare  because  it  will  help 
ensure  that  any  individual  loan 
originator  with  whom  a  consumer 
negotiates  a  loan  will  po.sse.ss  levels  of 
expertise  and  integrity  no  less  than 
those  retiuired  in  the  final  rule  and 
assures  consumer  that  they  bear 
relatively  little  ri.sk  of  encountering  a 
loan  originator  who  lacks  these 
(]nalification.s.  While  measuring  the 
magnitude  of  this  benefit  is  impossible 
with  currently  available  public  data,  the 
Bureau  notes  that  the  its  ipialification 
re(|nirement  will  not  only  convey  a 
direct  benefit  to  consumers,  it  will,  in 
addition,  benefit  both  consumers  and 
covered  persons  through  the  reduction 
of  this  source  of  adverse  .selection 
among  new  originators.  This  reduction 
will  increa.se  economic  efficiency  in  the 
market  and  allow  more  mntnally 
beneficial  loan  transactions  to  occur. 

Potential  Benefits  and  (iosts  to  (iovered 
Persons 

3’he  increased  re(|nirements  for 
institutions  that  emjiloy  individuals  not 
licensed  under  the  .SAFE  Act  would 
further  assure  that  the  individual  loan 
originators  in  their  employ  satisfy  tho.se 
levels  of  expertise  and  .standards  of 
probity  as  sjiecified  in  the  final  rule."*' 
'I’his  would  have  a  jiositive  effect  bv 
tending  to  reduce  any  potential  liability 
they  incur  in  future  mortgage 
transactions  and  to  enhance  their 
re])utation  among  consumers.  If  the 
riKpiirements.  as  expected,  reduce  the 
likelihood  that  consumers  will 
encounter  loan  originators  with 

I  'rulor  Kogul.itioii  C.  (Ii^posildi  v  insliliitiiiiis 
nnist  cilnxulv  oht.iin  criininiil  back^roiiiid  clnicks  lor 
Ihoir  indix'idual  loan  orij^iiiiilor  innployoo.s  and 
rin  ioxv  thoin  for  (:oin|>lian(:(!  inuhtr  .Suction  1!)  of  Iho 
I'niA. 
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inadcMjuate  expertise  or  integrity,  this 
may  lead  to  an  increase  in  consumer 
confidence  and  may  possibly  increase 
the  number  of  consumers  willing  to 
engage  in  these  transactions.  Some 
entities  could,  however,  face  inciHiased 
nicriiilment.  training,  and  related  co.sts 
in  complying  with  these  new 
iHupiinanents. 

In  addition,  relative  to  current  market 
conditions,  the  final  rnli!  would  create 
a  more  level  "playing  field"  between 
non-dei)ository  in.stitutions  and 
de])o.sitory  and  nonprofit  institutions 
with  regard  to  the  enhanc:ed  training 
reriuirements  anil  background  checks 
that  would  be  reipiired  of  depository 
institutions.  This  may  help  mitigate 
possible  adverse  selection  in  the  market 
for  individual  originators,  in  which 
individuals  who  cannot  meet  the 
r(!i|uirements  for  non-depositorv 
institutions  might  seek  employment  by 
de])ository  and  nonprofit  institutions. 

Thesi!  reipiiremimts  may  also  slightly 
limit  the  j)ool  of  employees  from  which 
to  hire,  relative  to  the  pool  from  which 
they  can  hire  under  exi.sting 
nuinirements.  Similarly,  the 
reipiiremenl  for  credit  checks  for  new 
hires  (and  those  who  were  not  .screened 
under  standards  in  effect  at  tlu;  time  of 
hire)  will  result  in  some  minimal 
increasiul  costs.  Hona  fide  non|)rofit 
institutions  not  currently  subject  to  the 
SAFF  Act  will  have  to  incur  the  costs 
of  both  till!  criminal  background  check 
and  the  credit  check. 

4.  Mandatory  Arbitration  and  Waivers  of 
Federal  (Maims 

Section  1414  of  the  Dodd-Frank  Act 
added  .section  12‘)(:(e)  to  TIFA.  Section 
129(Me)(l)  prohibits  the  inclusion  of 
terms  in  any  contract  or  agreement  for 
a  residential  mortgage  loan  (as  defined 
in  the  Dodd-Frank  Act)  or  exten.sion  of 
open-end  credit  .secured  by  the 
principal  dwelling  of  the  consumer  that 
reipiire  arbitration  or  any  other  non- 
jndicial  procedure  as  the  method  for 
resolving  any  controversy  or  settling  any 
claims  arising  out  of  the  transaction. 
Section  129(;(e)(2)  provides  that  a 
consumer  and  creditor  may  nonetheless 
agree,  after  a  dispute  arises,  to  use 
arbitration  or  other  non-judicial 
])rocedure  to  re.solve  the  disjiute.  'rhe 
statute  further  |)rovides  in  section 
129(;(e)(3)  that  no  covenul  transaction 
.si'cured  by  a  dwelling,  and  no  related 
agreement  hiMween  the  consumer  and 
criiditor,  may  bar  a  consumer's  ability  to 
bring  a  claim  in  court  in  connection 
with  any  alleged  violation  of  Federal 
law.  Section  l()2(i.3(j(h)  of  the  final  rule 
implements  and  clarifies  these  stalutory 
provisions. 


The  restrictions  on  mandatory 
arbitration  and  waiver  of  Federal  claims 
are  imposed  by  the  Dodd-Frank  Act. 

The  Burisiu  is  implementing  these 
protections  by  regulation.  The  Hureau 
iielieves  that  implementing  regulations 
j)rovide  benefits  to  consumers  and 
covered  piasons  by  providing  claritv 
and  thereby  facilitating  comi)liance  with 
the  statutory  provisions. 

Till!  Hureau  received  one  comment 
from  an  industry  association  asserting 
that  the  ])rohil)ition  of  mandatory 
arbitration  as  a  means  of  resolving 
disputes  between  consumer  and 
creditor,  and  instead  allowing  the 
consumer  to  .seek  resolution  through  the 
court  system  woidd  increase  the  cost  of 
cnulit  to  consumers.  One  member  of 
industrv  also  spiiculated  that,  by 
allegedly  expanding  the  statutory 
prohibition  of  mandatory  arbitration  to 
cover  o|)en-end  consumer  credit  ])lans 
other  than  those  secured  by  the 
principal  dwelling  of  the  consumer,  the 
final  rule  could  impo.se  significant  co.sts 
on  those  creditors  making  open-imded 
and  other  forms  of  credit  available  to 
consumins.  Several  consumer  grou]).s 
ex])ri!s.sed  concern  regarding  the  timing 
of  the  im})lementation  of  the  provision, 
asserting  that,  since  the  i)ropo.sal  made 
no  substantive  changes  to  the  statutory 
provision,  the  effective  date  of 
implementation  providiul  by  the  statute 
should  also  hi;  maintained. 

To  the  extent  that  contractual  terms 
reipiiring  mandatory  arbitration  and 
r(;stricting  waiv(;r  F(;deral  claims  benefit 
covered  persons  by  reducing  litigation 
and  other  expen.ses,  the  statute  and 
im|)lementing  regulation  will  create 
costs  for  covered  p(;r,sons.  The  Bureau 
notes,  however,  that  covered  jiersons 
and  consumers  will  still  be  ])ermitted  to 
agree,  after  a  di.s])ute  has  arisen,  to 
submit  that  dispute  to  arbitration.  The 
Bureau  also  notes  that,  to  its  knowledge, 
no  com})elling  em])irical  evidence 
supports  the  comments  that  consumer 
acce.ss  to  the  court  system  for  the 
resolution  of  di.s])utes  would  increa.se 
the  cost  of  such  mortgages  to 
consumers.  In  addition,  no  evidence 
.supj)orting  this  prediction  was 
pr(;sent(;d  by  the  industry  association 
making  this  ass(;rtion  or  by  any  other 
industry  or  consumer  re|)re,sentative. 

The  Bureau  disagrees  with  the 
assertion  that  the  final  rule  would 
im])ose  costs  on  those  creditors 
marketing  open-end(;d  loans  and  oth(;r 
forms  of  credit  not  .s(;cured  by  princi])al 
dwelling  of  the  consumer.  Since 
j)ropo.sed  §  l()2().3()(j),  im))lemi;nted  in 
the  final  rule  as  ^  1028. 38(1)),  clarifies 
that  the  only  open-end  consumer  credit 
])lan.s  to  which  1028. 38(h)  aj)plie.s  are 
those  .secur(;d  by  the  principal  dwelling 


of  the  consumer,  no  additional  litigation 
cost  is  imposed  on  thi;se  creditors  from 
this  source. 

ii.  (Meditor  Financing  of  "Single 
Bremium”  C’.redit  Insurance 

Dodd-Frank  Act  section  1414  added 
section  120('.(d)  to  TILA.  Section 
12t)(Md)  pertains  to  a  creditor  financing 
credit  insurance  fees  for  the  consumer. 
Although  the  i)rovision  permits 
insurance  ])remiums  to  hi;  calculated 
and  paid  in  full  i)er  month,  this 
provision  prohibits  a  creditor  from 
financing  any  fees,  including  ])remium.s. 
for  credit  insurance  in  closed-  and 
certain  open-end  loan  transactions 
.secured  by  a  dwelling.  The  final  rule 
imi)lements  the  relevant  statutory 
l)rovi.sion  of  the  Dodd-Frank  Act.  Owing 
to  the  lack  of  transparency  consumers 
may  experience  in  negotiating  a 
mortgage  loan  with  a  creditor  while 
simultaneously  needing  to  decide  to 
finance  their  insurance,  such  as  through 
an  increase  in  their  mortgage  payments, 
with  this  .same  creditor,  the  Bureau 
heliiives  there  is  significant  potential  for 
such  a  combined  tran.saction  to  harm 
tin;  consumer.  The  final  rule  should,  on 
this  basis,  benefit  consumers. 

().  Additional  Potential  Benefits  and 
Co.sts 

Covered  ]n;rson.s  will  have  to  incur 
.some  costs  in  reviewing  the  final  rule 
and  adapting  th(;ir  husine.ss  practices  to 
any  new  r(;()uirement.s.  The  Bureau 
notes  that  many  of  the  ])rovision.s  of  the 
final  rule  do  not  require  significant 
changes  to  current  practice,  since  many 
of  the  provisions  in  this  final  rule  are 
also  in  the  exi.sting  rule,  and  therefore 
these  costs  should  he  minimal  for  most 
covered  persons. 

The  Bureau  has  considered  whether 
the  final  rule  would  lead  to  a  ])otential 
r(;duction  in  access  to  consumer 
financial  products  and  services.  Firms 
will  not  have  to  incur  sub.stantial 
operational  costs  nor  anv  potential  loss 
owing  to  adverse  selection  among  loan 
originators.  As  a  r(;sult.  the  Bureau  do(;.s 
not  antici])ate  any  material  impact  on 
exi.sting  consumer  access  to  mortgagi; 
cr(;dit.  The  Bureau,  however,  does  note 
that  its  final  rule  precludes  any 
reduction  in  credit  acce.ss  that  could 
oth(;rwi.se  occur  without  its  exenqition 
from  the  statutory  ])rohihition  on  points 
and  fees. 

"'-llowtivor.  to  nulucd  uncorlaiiity.  Ihn  lUiniaii  is 
including  a  slal<tnu;nt  in  §  1()2().3(i(li)  that  it  is 
a])|)ii(:al)lo  to  "a  lionu;  oqiiitv  lino  otCriKlil  S(!(:ur(ui 
l)y  till!  consuinor's  prin(:i))al  (livolling." 
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/i.  PotantidI  Specific  Inipcicts  oft  ha 
Final  Ihila 

1.  Depository  Institutions  and  (’.nuiit 
Unions  With  ,S1()  billion  or  boss  in  Total 
Ass(!ts.  as  D(!S(:ril)(!d  in  Soelion  1()2() 

rho  Bnroau  holiovos  that  its  final  rule 
will  provide;  significant  hon(;iils  to 
small(;r  creditors.  Although  some; 
creditors  coidel  incur  ])otentiat  costs 
associated  with  stricter  (inalification 
.standards  for  newly  hired  loan  officers, 
hecan.se;  of  the  Bnr(;au’s  use  of  its 
exein])tion  authority,  smaller  creditors 
will  receive  a  significant  benefit  from 
their  ahililv  to  continm;  to  hedge  the 
prepayment  risk  inherent  in  fixed-rate 
mortgages  through  the  sale  of  discount 
])oints  to  their  consumers.  Smaller 
creditors  normally  use  this  method  to 
hedge  such  risk  because  the  relativelv 
small  volume  of  loans  they  finance 
make  prohibitive  the  costs  they  incur  in 
using  other  means  of  hedging,  such  as 
the  sale  of  their  loans  in  the  .sec.ondary 
market  or  through  tran.sactions  in  swap 
and  other  derivatives  markets.  Absent 
the  Bureau’s  use  of  its  exemption 
authority,  the  statue’s  prohibition  on  the 
sale  of  discount  ])oints  combined  with 
extensive  re.strictions  on  prepavment 
])(;nalties  would  have  resulted  in 
virtually  all  smaller  cr(;dilors  choosing 
to  either  originate  a  smaller  volume  of 
mortgage  loans  or  hearing  a  high(;r 
degree  of  ])ortfolio  risk.  This  would 
result  in  tin;  average  smaller  creditor 
being  far  less  competitive  with  their 
larger  rivals,  losing  market  share,  paying 
higher  co.sts  of  funds,  and  hearing  a 
greater  risk  of  insolvency.  The 
consecpience  of  these  disadvantages 
would  inevitably  be  higher  frequencies 
among  small  creditors  of  both 
bankru])tcy  and  absorption  by  large 
financial  holding  companies.  This 
would  result  in  higher  intere.st  rates  and 
reduc:ed  access  to  credit  to  consumers. 
The  final  rule  saves  .smaller  creditors 
from  the.se  ])otential  co.sts  by  exempting 
them  from  the  ban  on  points  and  fees. 

2.  Impact  on  Consumers  in  Rural  Areas 

(lonsumers  in  rural  areas  an;  unlikely 
to  exjjerience  benefits  or  costs  from  the 
final  rule  that  .signifH:antlv  differ  from 
tho.se  experienced  by  consumers  in 
g(;neral.  To  the  extent  that  c;onsnmers  in 
rural  areas  may  depend  mon;  heavily  on 
small  creditors,  however,  thev  may  hi; 
more  affected  by  the  effects  of  the  rule 
on  small  creditors,  as  de.scrihed  above. 


'  .Xpproximiitolv  .SO  biinks  with  imdiM'  .Sll) 
l)illi()ii  ill  assdts  arii  alliliata.s  ot  lai”(!  Iianks  ivitli 
oval'  .$10  billion  in  a.ssols  and  siibjoot  to  lUiroaii 
sii|)i!rvisory  aiithoritv  undar  .Soction  I02.S. 
Ilowavar.  Iba.sa  banks  ara  incliidad  in  Ibis 
disaiission  for  convanianca. 


VIII.  Regulatory  Flexibility  Act 

The  R(;gulatory  Fhixibilitv  Act  (RFA) 
generally  requires  an  agency  to  conduct 
an  initial  regulatory  flexibility  analysis 
(IRFA)  and  a  final  ri;gnlalorv  fhixibility 
analvsis  (FRFA)  of  any  rnli;  sul)j(;ct  to 
notice-and-comment  rulemaking 
re()uiremenl.s,  nnle.ss  the  agency  certifiiis 
that  the  rule  will  not  have  a  significant 
economic  inqiact  on  a  substantial 
number  of  small  entities,  'rhe  Bureau  is 
also  subject  to  certain  additional 
proc(;dnres  under  the  RFA  involving  Ihi; 
convening  of  a  panel  to  consult  with 
small  hnsine.ss  repre.sentatives  prior  to 
proposing  a  ride  for  which  an  IRFA  is 
required.'"'  The  Small  Business 
Administration  (SBA)  designates  an 
entity  as  “small”  ha.sed  on  whether  the 
])rimary  products  or  services  it  offers  are 
within  thresholds  forthe.se  ])roducts 
and  services  .set  by  the  Nortli  American 
Industry  Classification  System  (NAICS). 
An  entity  is  considered  “small”  if  it  is 
an  insured  d(;po.sitory  institution  or 
credit  union  and  holds  ,S17.5  million  or 
less  in  assets,  or,  if  it  is  a  non-depository 
mortgagi;  lender,  a  mortgage  brokerage 
or  a  mortgage  servici;!’,  if  it  generates  .$7 
million  or  less  in  annual  receipts.'"’’ 

The  Buri;au  did  not  certify  tnat  the 
])ropo.s(;d  riih;  would  have;  no  significant 
economic  impact  on  a  substantial 
numh(;r  of  small  entities.  The  Bureau. 
con.s(;(piently,  conv(;ned  a  Small 
Bn.sin(;.ss  Review  Bam;!  to  obtain  advice 
and  recommendations  of  r(;pre,senlatives 
of  the  r(;gnlated  small  entities.  ’I’he 
seclion-by-.section  analysis  in  the 
proposal  included  detailed  information 
on  the  Small  Business  Review  Panel. '"" 
The  Panel’s  advice  and 
rec:ommendations  may  he  found  in  the 
Small  Business  Review  Panel  Report.'"^ 
The  section-by-section  analysis  in  the 
]3roposal  also  included  discussion  of 
each  Small  Business  Review  Panel 
Report  recommendation,  and  manv  of 
recommendations  were  included  in  the 
j)ro]jo.sal. 

The  propo.sal  contained  an  Initial 
Regulatory  Flexibility  Analysis 
(IRF’A),'""  pursuant  to  section  (>03  of  the 
Rl'  A.  In  tin;  IRFA,  the  Bureau  solicited 
comment  on  the  imjjact  to  small  entiti(;s 
that  would  havi;  resulted  from  the 
])ropo.sed  jirovisions  regarding  r(;cord 
retention;  the  prohibition  on  the 
paym(;nt  of  upfront  ])oint.s  and  fees:  the 


.s  u..s.(;.  (ill!). 

"‘'■'I'bi!  cuiTvnt  .SIIA  .si/.t!  .slanchirds  an;  Ibimd  on 
.SHA's  Wnb  silo  at  hlli)://\v\\  n  .!il)<i.}’()v/(  <tnli!Hl/ 
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avail(il>lv  at  httii  j/www.wnukitians.iiay/ 
#!ilo(:anJaiitl)(:lail:l)=(:i-'l’H-20l2-()tt:f7-(l()(tI. 

"'"77  FR  .'■>.'1272.  .'"i.'ilH  l-.S.'iada  (.Sopl.  7.  2012). 


prohibition  on  compensation  ha.sed  on  a 
tran.sact ion’s  terms;  the  use  of 
mandatory  arbitration  in  mortgage  loan 
agreements;  the  jirohibition  on  creditor 
financing  of  single  premium  credit 
insurance:  loan  originator  qualification 
reipiirements;  the  prohibition  of  dual 
comj)(;n.sation  of  loan  originators: 
restrictions  on  reducing  loan  originator 
compensation  to  cover  the  cost  of 
pricing  conce.ssions;  and  the  prohibition 
on  compensation  of  loan  originators 
based  on  a  ])roxy  for  a  relevant  term  in 
the  mortgage  transaction.  Comments 
addressing  the  impacts  of  record 
retention,  the  jirohihition  on  the 
payment  of  upfront  jioints  and  fees,  the 
])rohihition  on  comj)ensation  based  on  a 
mortgage  tran.saction’s  terms,  the  u.se  of 
mandatory  arbitration  in  mortgage  loan 
tran.sactions,  and  the  prohibition  on 
creditor  financing  of  single  premium 
credit  insurance  are  discu.ssed  below. 
Comments  addressing  loan  originator 
(inalification  requirements,  the  dual 
compensation  of  loan  originators,  the 
reduction  in  loan  originator 
compensation  to  hear  the  cost  of  pricing 
concessions,  and  the  compensation  of 
loan  originators  based  on  a  jiroxy  for  a 
term  in  the  mortgage  transaction  are 
addressed  in  the  .section-by-section 
analysis  above,  ’flu;  section-by-section 
analysis  above  akso  notes  the  exem])tion 
granted  by  the  Bureau  under  Dodd- 
Frank  Act  section  1403  and  other 
aiithoritv  in  the  final  rule  of  all  entities, 
including  small  entities,  from  the 
statutory  ban  on  iqifront  ])oint.s  and  fees. 

Based  on  the  comments  received,  and 
for  the  reasons  stated  below,  the  Bureau 
is  not  certifying  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordinglv,  the  Bureau  has 
prepared  the  following  final  regulatory 
llexihility  analysis  pursuant  to  section 
004  of  the  RFA. 

A.  A  Stdtanwnt  of  tha  Naaci  for.  and 
Ohjactivas  of.  tha  Hula 

During  the  aftermath  of  the  recent 
crisis  in  financial  markets,  in  2010  the 
Board  issued  the  2010  Loan  Originator 
Final  Rule.  Authority  for  that  rule  now 
resides  with  the  Bureau.'"" 

'Fhe  2010  Loan  Originator  Final  Rule 
addressed  many  concerns  regarding  the 
lack  of  transparency,  consumer 
confusion,  and  steering  inciaitives 
creat(;d  by  certain  residential  loan 
originator  compensation  structures.  The 
Dodd-Frank  Act  included  a  nmnber  of 
provisions  that  substantially  resembled 


'“''.A  prior  description  of  the  (i(!tiiiis  ol  the  orif;in 
and  nature  ot  the  2tni)  Loan  Originator  Final  Ride 
may  he  Ibnnd  in  Hackgroimd.  Fart  II.  appearing 
above. 
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those  in  the  2010  Loan  Originator  Final 
Rule,  hut  also  added  further  provisions. 

The  Board  noted,  in  adopting  the 
2010  l>oan  Originator  Final  Rule,  that 
the  Dodd-Frank  Act  would  necessitate 
further  rulemaking  to  iin])l(!in(;nt  iIk; 
additional  provisions  of  the  legislation 
not  r(!flected  hv  the  regulation.  The.sc! 
provisions  are  new  TILA  sections 
12‘)B(1))(1)  (recpiiring  each  mortgage 
originator  to  lx;  (pialified  and  include 
nni(]ne  identification  nnmhers  on  loan 
documents).  (1))(2)  (nujuiring  depository 
institution  compliance  ])rocednres). 
(c)(1)  and  (c)(2)  (prohibiting  steering 
incentives  including  |)rohil)iling 
mortgage  originators  from  receiving 
compensation  that  varies  based  on  loan 
terms  and  from  receiving  origination 
charges  or  fees  from  persons  other  than 
the  consumer  except  in  certain 
circumstances),  and  129(;(d)  and  (e) 
(prohibiting  financing  of  single- 
premium  credit  insurance  and 
providing  restrictions  on  mandatory 
arbitration  agreements  and  waivers  of 
Federal  claims),  as  added  hv  .sections 

1402.  1403.  and  1414  of  the  Dodd-Frank 
Act. 

The  Bureau,  in  undertaking  this 
rnlemaking.  is  akso  clarifving  certain 
provisions  of  the  2010  Loan  Originator 
Final  Rule  to  provide  additional  claritv 
and  reduce  uncertainty  to  both 
consumers  and  covered  persons. 

The  Dodd-Frank  Act  and  TILA 
authorize  the  Bureau  to  adopt 
imjilementing  regulations  for  the 
statutory  jirovisions  provided  by 
.sections  1402.  1403,  and  1414  of  the 
I3odd-Frank  Act.  'fhe  Bureau  is  using 
this  authority  to  issue  regulations  to 
provide  creditors  and  loan  originators 
with  clarity  about  their  obligations 
under  the.se  provisions.  The  Bureau  is 
also  adjusting  or  providing  exemiitions 
to  the  statutory  reipiirements.  including 
the  obligations  of  small  entities,  in 
certain  circumstances,  'fhe  Bureau  is 
taking  this  action  in  order  to  ea.se 
burden  when  doing  so  would  not 
.sacrifice  adeipiate  protection  of 
consumers.!'"’ 

The  objectives  of  this  rulemaking  are: 

(1)  To  revise  current  ??  1028.38  and 
commentary  to  imjilement  substantive 
reipiirements  in  new  TILA  sections 
120B(1)),  (c)(1).  and  (c)(2)  and  120('(d) 
and  (e).  as  added  hv  .sections  1402. 

1403.  and  1414  of  the  Dodd-Frank  Act: 

(2)  to  clarify  amhignities  resulting  from 
differences  between  current  §  1028.38 
and  the  new  TILA  amendments:  (3)  to 
adjust  existing  rules  governing 


'■"•TIu!  ii(!\v  sliilutorv  n!(|uii'(Mii<!Hts  rohitiii”  lo 
cDinpciisiilion  tiiki;  ottin:!  iuilDiiiiiticiillv  on  lanuarv 
'Z^.  2(Ua.  as  wrillon  in  tlio  slatiilt!.  iinloss  linal  ruins 
am  issnnd  on  or  prior  to  tliat  (lain  that  providn  tor 
a  lat(M'  (dtn(:tiv(!  datn. 


compen.sation  to  individual  loati 
origimitors  to  ticcotmt  for  Dodd-l’rank 
Act  amendments  to  'I’lI.A:  tind  (4)  to 
jirovide  greater  chiritv  and  flexibilitv  on 
sevtHiil  issues. 

The  Bureiin  tidopts.  in  the  final  rule, 
a  complett!  exemption  to  tlie  Dodd- 
Frank  Act  him  on  the  t;onstuner  |)iiying 
uiifront  |)oint.s  and  fees  thiit  would 
otherwise  apply  to  all  covered 
tran.sactions  in  which  anyone  other  thiin 
th(!  consumer  pays  comiiensiition  to  a 
loan  originator.  .Sjiecifically,  the  fimil 
rule  amends  ^  1()28.38(d)(2)(ii)  lo 
Jirovide  that  a  jiayment  to  a  loati 
originator  that  is  otherwise  jirohibiled 
by  section  12t)B(c)(2)(A)  of  the  Truth  in 
Lending  Act  is  nevertheless  jiermitted 
jiursuant  to  section  12‘)B(c)(2)(B)  of  the 
Act.  regardle.ss  of  whether  the  consumer 
makes  any  ujifront  jiayment  of  di.st:ount 
jioints,  origination  jioints.  or  fees,  as 
tle.scrilied  in  .section  12t)B(c)(2)(B)(ii)  of 
the  Act,  as  long  as  the  mortgage 
origiiiiitor  does  not  receive  any 
comjien.sation  directly  from  the 
consumer  as  described  in  section 
1 2‘)B(c)(2)(B)(i)  of  the  Act.  Accordinglv. 
the  Bureau  does  not  adojit  the  jiortion 
of  the  jirojiosal  that  would  have 
reijnired  creditors  or  loan  originator 
organizations  to  generally  make 
available  an  alternative  loan  without 
discount  jioints  or  origination  jioints  or 
fees  where  they  offer  a  loan  with 
discount  jioints  or  origination  jioints  or 
fees.  This  comjilete  exemjition  is  being 
imjilemented  by  the  Bureau  under 
Dodd-Frank  Act  section  1483  because, 
as  exjilained  in  the  .section-liv-section 
analysis,  it  is  in  the  intere.sl  of 
consumers  and  the  jinlilic  interest,  as 
well  as  under  other  authority. 

3’he  final  rule  also  imjilements  certain 
other  Dodd-Frank  Act  recjuirements 
ajijilicalile  to  closed-end  consumer 
credit  transactions  secured  liv  a 
dwelling  and  ojien-end  extensions  of 
consumer  credit  secured  by  a 
consumer's  jirincijial  dwelling. 
Sjiecifically,  the  rule  codifies  TILA 
section  129C(d).  which  creates 
jirohiliitions  on  financing  of  jireminms 
for  single-jiremium  credit  insurance. 

The  jirovisions  of  this  rule  also 
imjilement  TILA  section  128r,(e),  which 
restricts  agreements  recjniring 
consumers  to  submit  any  disjintes  to 
arbitration  and  limits  waivers  of  Feileral 
claims,  thereby  jire.serving  consumers’ 
ability  to  seek  redress  through  the  court 
system  after  a  disjiute  arises.  The  final 
rule  also  imjilements  TILA  section 
128B(li)(2),  which  reijnires  the  Bureau  to 
jirescrihe  regulations  reijuiring 
dejiository  institutions  to  establish  and 
monitor  comjiliance  of  such  dejiository 
institutions,  the  subsidiaries  of  such 
institutions,  and  the  emjiloyees  of  both 


with  the  recjuirements  of  TILA  section 
128B  and  the  registration  jirocednres 
established  under  .section  l.'iO?  of  the 
SAFL  Act. 

In  addition,  the  Dodd-Frank  Act 
extended  jirevious  efforts  by  lawmakers 
and  regulators  to  strengthen  loan 
originator  (jualificatious  and  regulate 
indu.stry  comjien.sation  jiractices.  New 
TILA  section  12?)B(b)  imjio.ses  a  duty  on 
loan  originators  to  he  ‘‘(jualified"  and, 
where  ajijilicahle,  registered  or  licen.sed 
as  a  loan  originator  under  Slate  law  and 
the  Federal  .SAFli  Act  and  to  include 
unicjue  ideutificatiou  uumliers  on  loan 
documents.  The  final  rule  imjilements 
this  section  and  exjiands  consumer 
jirotections  liv  recjniring  entities  whose 
individual  loan  originators  are  not 
.subjec:t  to  SAFE  Ac;t  lic;ensing 
recjuirements.  inc:lucling  dejiositories 
and  bona  fide  ncinjircifit  loan  originator 
entities,  to:  (1)  Ensure  that  their 
individual  loan  originators,  hired  on  or 
after  the  rule’s  effec:tive  date  (or 
otherwise  not  sc;reenecl  ac:c:circling  to 
jircic:c:clures  in  jilac;e  when  they  were 
hired),  mec!t  c;haracter  and  fitness  and 
criminal  hac:kgrciuncl  standards  similar 
to  the  lic;ensing  standards  that  the  .SAFE 
Ac;l  ajijilies  to  emjiloyees  of  non-bank 
loan  originators:  and  (2)  jircivide 
ajijirojiriate  training  to  their  individnal 
loan  originators  c;ommensurate  with  the 
mortgage  origination  ac:tivities  of  the 
individual. 

Furthermore,  the  final  rule  adjusts 
existing  rules  governing  c:cimjiensaticin 
lo  individual  loan  originators  in 
connec:ticin  with  c:losecl-encl  mortgage 
tran.sac:ticins  to  ac;c:ciunt  for  Dodd-Frank 
Ac;l  amendments  to  TIL.\  and  jirovide 
greater  c;larity  and  flexibility. 
.Sjiec:ifically,  the  final  rule  jireserves, 
with  some  refinements,  the  jircihihition 
on  the;  jiayment  or  rec:eijit  of 
commissions  or  other  loan  originator 
c:cimjiensation  based  on  the  terms  of  the 
transac;ticin  (other  than  loan  amount) 
and  on  loan  originators  being 
c;cimjiensatecl  simultaneously  liv  both 
c:cin.sumer.s  and  cither  jier.sons  in  the 
same  transac;tion.  To  further  recluc;e 
jiotential  steering  inc:entives  for  loan 
originators  c:reatecl  liv  c:ertaiu 
c:omjic!nsaticin  arrangements,  the  final 
rule  also  c:larifies  and  revi.ses 
restric:tions  on  jircifits-hased 
c:omjiensation  for  loan  originators, 
dejiencling  on  the  jiotential  for 
inc;entives  to  steer  c:cinsumer.s  to 
different  transac:ticin  terms. 

Finally,  the  final  rule  makes  two 
changes  to  the  c;urrent  rec:orcl  retention 
Jirovisions  of  1028. 2.5  of 'I’lLA.  The 
revised  jirovisions:  (1)  Reejuire  a 
c:reclilcir  to  maintain  rec:circls  of  the 
c:cimjiensaticin  jiaici  to  a  loan  originator, 
and  the  governing  c:cimjiensation 
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agreonient,  for  three  years  aftijr  the  date 
of  ])ayment;  and  (2)  recjuire  a  loan 
originator  organization  to  maintain 
nicords  of  the  (:oin])ensation  it  receives 
from  a  cnulitor,  a  consumer,  or  another 
])(!rson  and  tliat  it  pays  to  its  individual 
loan  originators,  as  well  as  the 
compcmsation  agreement  that  governs 
those  receipts  or  payments,  for  threci 
years  after  the  date  of  the  recei])ts  or 
j)ayments.  by  ensuring  that  records 
associat(ul  with  loan  originator 
comjiensation  are  r(;tained  for  a  time 
period  commensurat(!  with  the  statute  of 
limitations  for  cau.ses  of  action  under 
'I'lbA  section  130  and  are  r(!adily 
available  for  examination,  these 
modifications  to  the  existing 
recordkeeping  provisions  will  ])revent 
circumvention  or  evasion  of  TILA  and 
facilitate  comiiliance. 

'file  legal  basis  for  the  final  rule  is 
discussful  in  detail  in  the  legal  authority 
analysis  in  the  section-hv-section 
analysis  above. 

B.  Siinundiv  of  Issiws  Hoisod  hv 
(jOinnwnts  in  Bosj)onsn  to  thn  Initial 
Bngnlatorv  Flnxibility  Anaivsis. 

In  accordance  with  section  3(a)  of  the 
RFA,  the  Bureau  ])repared  an  IRFA.  In 
the  IFRA,  the  Bureau  estimattnl  the 
possible  com])llance  costs  for  small 
entities  from  each  major  component  of 
the  rule  against  a  i)r(!-.statut(!  baseline. 
The  Bureau  requested  comments  on  the 
IRI’A  but  did  not  receive  anv  such 
comments.  The  Bureau  did  receive  some 
comments  describing  in  general  terms 
the  impac:t  of  the  proposed  rule  on  small 
creditors  and  loan  originator 
organizations  and  the  ne(!(l  for 
exemptions  for  small  entitles  from 
various  provisions  of  the  proposed  rule. 
These  comments,  and  the  res]Jonses,  are 
discussed  In  the  sectlon-hy-section 
analysis. 

(i.  Bnsponsn  to  the  (ionnnent  From  the 
Small  Business  Administration  Office  of 
Advocacy 

SBA  Advocacv  provided  a  formal 
comment  letter  to  the  Bureau  in 
response  to  the  proi)osal.  Among  other 
things,  the  letter  exj)ressed  concern 
about  the  following  Issues:  Recijrd 
retention:  the  ])rohihition  of  consumer 
pavment  of  u])frout  i)oints  and  fees;  the 
re.strictions  on  com])(;nsation  hascul  on 
transaction  terms:  and  the  mandatory 
arhitratifui,  waiver  of  l<’ederal  claims, 
and  credit  insurance  provisions. 

1.  Record  Retention 

SBA  Advocacy  notixl  that  the  Small 
Fntity  Representatives  had  ex|)re.ssed 
concern  that  the  jirojio.sed  re(|uirements 
for  a  loan  originator  organization  or 
creditor  to  retain  for  three  years 


documents  evichmcing  the  amount  of 
compen.sation  paid  to  a  loan  originator 
w(!re  unclear  and  overbroad,  especiallv 
given  the  broad  definition  of 
“compensation”  in  tlu;  ])ropo.se(l  rule. 
The  Bunum  di.sagrees  that  tin;  r(;cor(l 
retention  re(iuirements  are  either 
unclear  or  overbroad,  and  the  Bureau 
provides  examples  iu  the  commentarv 
to  §  l()2(i. 2.5(c)(2)  of  the  ty|)es  of  records 
that  could  he  sufficient  to  satisfy  tin; 
iHK'.ord-retention  re(juirements, 
de])ending  on  the  ty])e  of  compensation. 

2.  l)j)front  Points  and  Fees 

SBA  Advocacy  relayed  the  Small 
Fntity  Re])r(!sentatives’  strong  supi)ort  of 
the  Bureau’s  ])ropo.sed  use  of  its 
exemption  authority  under  the  Dodd- 
Frank  Act  to  allow  consumers  to  pay 
upfront  di.scount  and  origination  points 
and  fees.  SBA  Advocacy  noted  that  the 
Small  Entity  Rejjresentatives  were 
concerned,  however,  that  the  proposal's 
r(!(]uirement  for  creditors  or  loan 
originator  organizations  to  offer  an 
alternative  loan  without  discount  points 
or  origination  points  or  tees  (the  “zero- 
zero  alternative”)  would  have  been 
unnxdistic  for  .small  entities.  For 
reasons  discus.siul  in  tin;  section-hy- 
section  analysis,  the  Bunxiu  is  not 
imi)lementing  the  zero-zero  altca  native 
and  is  instead  exercising  its  authority 
und(;r  the  points  and  fees  |)rovision  to 
effec.t  a  comi)lete  exemption  to  the 
prohibition  on  consumer  ])aym(mt  of 
upfront  j)oints  and  fees. 

3.  (iompensation  Based  on  Transaction 
Terms 

SBA  Advocacy  expressed  concern 
with  the  portion  of  the  pro])osal  that 
would  have  permitted  honu.ses  and 
contributions  to  non-designated  plans 
from  mortgage-related  profits  only  if  the 
mortgage-business  revenue  component 
of  total  revenues  is  below  a  certain 
threshold.'-"  For  reasons  discussed  in 
the  section-hy-.section  analysis,  the  final 
rule  does  not  include  this  provision. 
Instead,  the  Bureau  is  implementing  a 
final  rul(!  that  permits  compensation 
under  non-deferrcxl  profits-haseil 
comjnm.sation  ])lans,  in  which  the 
com])ensation  is  determined  with 
nderence  to  ])roiit.s  from  mortgage- 
ndated  business,  ])rovided  that  the 
compensation  is  not  directly  or 
indirectly  ha.sed  on  the  terms  of  the 
individual’s  residential  mortgage  loan 
transactions  and  the  compcaisation  is 
ecpial  to  or  le.ss  than  10  p(!rcent  of  tlui 
loan  originator’s  total  comj)ensation. 

SBA  Advocacy  also  expressed 
concern  that  anv  mistake  in 

TIh!  liui'oaii  pn^viously  usud  llu;  lorin 
“(lualiliiifl."  not  "ilo.sij^nalod." 


compensation  structure  might  result  in 
loans  being  returned  from  the  secondary 
market  and  a  massive  buyback.  To  the 
extent  that  violations  of  the  rule  could 
lead  to  this  result,  it  is  possible  that 
such  an  examt  could  occur  today 
h(u;ause  Regulation  Z  already  contains 
provisions  that  prohibit  the  pavment  of 
compensation  ha.sed  on  transai;tion 
terms  as  well  as  payment  of  loan 
originator  com])ensation  hv  both  a 
consumer  and  a  person  other  than  the 
consumer  on  the  same  transaction.  The 
final  rule  providcis  clarifications  and 
grants  relief  under  certain 
circumstances  with  re.sj)ect  to  the.se 
exi.sting  restrictions. 

The  Bureau  believes  that  the 
apjjlication  of  the  lO-percent  total 
compensation  test  will  hi;  less  likely  to 
result  in  the  .scenarios  described  by  SBA 
Advocacy  than  the  ])ropo.sed  revenue 
test.  The  Bureau  acknowledges  that 
.several  industry  commenters  expressed 
concern  about  i)otential  TIFA  liability 
where  an  error  is  made  under  the 
revenue  te.st  calcidation:  SBA 
Advocacy’s  concern  about  buyback  is 
related  to  these  conc(!rns.  As  a  thnxshold 
matter,  creditors  and  loan  originator 
organizations  can  choo.se  wlndher  or  not 
to  pav  this  tvp(;  of  com])ensation,  and  a 
payer  of  compen.sation  has  full 
knowledge  and  control  over  the 
numerical  and  other  information  used  to 
(hitermine  the  compen.sation.  That  said, 
the  Bunxm  is  sensitive  to  .SBA 
Advoc:acy’s  concerns  hut  believes  they 
are  not  warranted  to  nearly  the  same 
degree  with  the  lO-perceid  total 
com])en.sation  test.  Under  the  revenue 
te.st.  au  (iiTor  in  determining  the  amount 
of  total  revenues  or  mortgage-related 
revenues  could  have  potentially 
impacted  all  awards  of  ])rofits-hased 
compensation  to  individual  loan 
originators  for  a  particular  time  period. 
Because  the  lO-jiercent  total 
compen.sation  test  focuses  on 
compensation  at  the  individual  loan 
originator  level,  however,  the  potential 
liability  im])lication.s  of  a  calculation 
error  largely  woidd  he  limited  to  the 
effect  of  that  error  alone.  In  other  words, 
in  contrast  to  the  revenue  test,  an  error 
under  th(i  l()-])ercent  total  comj)en.sation 
te.st  would  not  likely  have  downstream 
liability  implications  as  to  other 
com])(;n.sation  paynunds  across  tlu; 
company  or  business  unit  and, 
therefon;,  would  he  extremely  uidikely 
to  result  in  the  “massive  buyback” 
described  by  .SBA  Advocacy.  The 
Bur(;au  also  believes  that  creditors  and 
loan  e)riginator  organizations  will 
develop  policies  and  procedures  to 
minimize  the  possibility  of  such  errors. 
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4.  Mandatory  Arl)itration,  Waivers  of 
Federal  (dainis,  and  (aedit  Insurance 

.SllA  Advocacy  commented  that  it  was 
uncertain  why  the  mandatory 
arbitration  and  credit  insurance 
provisions  wine  addresscul  in  the  loan 
originator  com|)ensation  rule.  The 
provisions  in  the  final  rule  are  intemhul 
to  clarify  the  jirohihitions  on  mandatory 
arbitration,  waivers  of  Federal  claims, 
and  creditor  financing  of  single 
premium  credit  insurance  in  the  Dodd- 
Frank  Act. 

n.  Dasciiption  and.  WliHiv  Faasihla, 
Provision  of  an  Estiinata  oftha  \hnnbar 
of  Small  EnlUios  lo  Which  the  Final 
Ihilc  Will  Apply 

As  discn.ssed  in  the  .Small  Business 
Review  Panel  Report,  for  purposes  of 
assessing  the  impacts  of  the  regulations 
being  im])lemented  on  small  entities, 
“small  entities”  are  defimid  in  the  RFA 
to  include  small  businesses,  small 
nonprofit  organizations,  and  small 
government  jurisdictions.  .3  l)..S.C. 
()()!(()).  A  “small  business”  is 
determined  by  a])plication  of  .SBA 
nignlations  and  reference  to  the  North 
American  Industry  (ila.ssification 
.System!  (“NAKTS")  classifications  and 
size  standards.'’*-  .3  ll..S.(i.  (i()l(3).  A 
“small  organization”  is  any  "not-for- 


profit  entenprise  which  is  indcipendently 
owned  and  openated  and  is  not 
dominant  in  its  field."  3  IJ..S.{;.  ()()1(4). 

A  "small  governmental  jnriseliction”  is 
the  government  of  a  city,  county,  town, 
township,  village;,  se:he)e)l  elistrie:t,  eer 
spe;e:ial  elistrie:t  with  a  peepnlatieen  e)f  less 
than  3(),()()().  3  l]..S.(;.  ()()1(3). 

During  the  .Small  Bnsine.ss  Revie;w 
Panel  pre)e:ess,  the  Beire;an  iele;ntifieel  six 
e;ate;ge)ries  e)f  small  entities  that  may  he 
snhjee:t  te)  the  preepeeseel  ride  feir 
purpe)se;s  eif  the;  R1''A: 

•  (ieanmereaal  hanks  (NAKkS  322110); 

•  .savings  institntiems  (NAKkS 
322120):  '’*’* 

•  e:re;elit  nnieins  (NAICkS  322130); 

•  firms  preivieling  real  estate  cre;elit 
(NAICS  322202); 

•  mentgage  hreikers  (NAIC.S  322310): 
anel 

•  small  nem])rofit  organizatie)ns. 

(]e)mme;re:ial  hanks,  savings 

institutieins,  anel  cre;elit  unieins  are  small 
hnsine.sse;s  if  they  have  .Si  73  milliem  or 
le;ss  in  as.se;ts.  Firms  prewieling  real 
e;.state  e:re;elit  anel  mea  tgage  hreikers  are; 
small  hnsinesse;s  if  their  average;  annual 
re;e:e;ipts  ele)  neit  e;xe;e;e;el  87  milliem. 

A  small  ne)n])re)fit  eaganizatiem  is  any 
ne)t-fe)r-pre)fit  e;nte;r])ri.se;  that  is 
inelepenelentlv  eiwneel  anel  e)])e;rate;el  anel 
is  ne)t  eleiminant  in  its  fielel.  .Small 
neinpreifit  eirganizatieais  engageel  in  leian 


eaiginatiem  typie:ally  pe;rfe)rm  a  numher 
e)f  ae:tivitie;s  elire;cte;el  at  ine:re;asing  the; 
supply  e)f  affeirelahle  heiusing  in  their 
e;e)nnnnnitie;s.  .Seane;  small  neiniaeifit 
organizations  eaiginate  mortgage;  leians 
feir  le)w  anel  me)ele;rate;-ine:ome; 
inelivieluals  while;  e)the;rs  j)nre:hase;  leians 
ea  iginateel  by  le)e:al  e;e)mmimity 
ele;ve;le)])me;nt  lenelers. 

The;  Bureau’s  estimated  nnmher  of 
affe;e:te;el  anel  small  entitie;s  by  NAKkS 
(ioele  anel  engagement  in  leian 
eaigination  ai)j)e;ars  in  the;  table  heleiw. 
The;  e;stimate;s  in  this  analysis  are  haseel 
npem  elata  anel  statistie.al  analyses 
performeel  by  the  Bure;an.  To  e;.stimate; 
e:e)unts  anel  prope;rtii;s  e)f  mortgages  feir 
entities  that  elo  neit  re])ort  nneler  HMDA, 
the;  Bure;au  has  matched  HMDA  data  te; 
Call  Ri;])ort  elata  anel  NML.S  anel  has 
statistically  preijemteel  estimateel  loan 
e:e)unts  feir  thei.se;  elepeisiteiry  institutieins 
that  ele)  not  re;j)e)rl  the;se;  elata  either 
miller  HMDA  or  on  the  NCUA  call 
report.  The;  Bureau  has  projecteel 
originations  of  highi;r-prie:eel  mortgage; 
loans  for  ele])osite)rie;s  that  elo  not  re;])e)rt 
HMDA  in  a  similar  fashion.  These; 
])roje;e;tions  use;  l^oisson  regressions  that 
e;stimate  loan  volumes  as  a  fnne:tion  of 
an  in.stitution’s  total  assets, 
eanployment.  mortgage;  holelings  anel 
gi;ographic  ])re;.se;ne:e;. 


Category 

NAICS  code 

Total  entities 

Small  entities 

Entities  that 
originate  any 
mortgage  loans'’ 

Small  entities  that 
originate  any 
mortgage  loans 

Commercial  Banking  . 

522110 

6,505 

3,601 

’’6,307 

‘>3,466 

Savings  Institutions  . 

522120 

930 

377 

‘>922 

>>373 

Credit  Unions ‘=  . 

522130 

7,240 

6,296 

‘>4,178 

3  3,240 

Real  Estate  Credit . 

522292 

2,787 

2,294 

2,787 

‘>2,294 

Mortgage  Brokers  . 

522310 

8,051 

8,049 

'N/A 

•N/A 

Totals . 

25,513 

20,617 

14,194 

9,373 

Source;  2011  HMDA,  Dec  31,  2011  Bank  and  Thrift  Call  Reports,  Dec  31,  2011  NCUA  Call  Reports,  2010  and  2011  NMLSR. 

=*For  HMDA  reporters,  loan  counts  from  HMDA  2011.  For  institutions  that  are  not  HMDA  reporters,  loan  counts  projected  based  on  Call  Report 
data  fields  and  counts  for  HMDA  reporters. 

'’Entities  are  characterized  as  originating  loans  if  they  make  one  or  more  loans. 

‘’Does  not  include  cooperatives  operating  in  Puerto  Rico.  The  Bureau  has  limited  data  about  these  institutions,  which  are  subject  to  Regulation 
Z,  or  their  mortgage  activities. 

‘'NMLSR  Mortgage  Call  Report  (“MCR”)  for  2011.  All  MCR  reporters  that  originate  at  least  one  loan  or  that  have  positive  loan  amounts  are 
considered  to  be  engaged  in  real  estate  credit  (instead  of  purely  mortgage  brokers).  For  any  institutions  with  missing  revenue  values,  the  prob¬ 
ability  that  the  institution  was  a  small  entity  is  estimated  based  on  the  count  and  amount  of  originations  and  the  count  and  amount  of  brokered 
loans. 

®  Data  do  not  distinguish  nonprofit  from  for-profit  organizations,  but  Real  Estate  Credit  presumptively  includes  nonprofit  organizations. 

'  Mortgage  brokers  do  not  originate  (back  as  a  creditor)  loans. 

9 The  total  may  be  overstated  to  the  extent  that  some  entities  that  act  as  mortgage  brokers  also  appear  in  other  entity  categories. 


'■'-TIh!  ciirnMil  .SB  A  size  slaiularels  an;  available  .Savings  institutions  include  t  Ini  Its.  savings 

on  the  .SHA’s  Web  site  at  /i///);//ini  ii'..s7)o.goi’/  banks,  mutual  banks,  and  similar  institutions. 

(:(>nl<n}l/l(ihl(‘-smiill-lnisini^ss-si7.e-sliii}il(ir(ls. 
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/i.  Proj(n:te!(i  I{ficor(fke(‘piiig, 

and  ()th(ir  (Mmplianct^  Haqiiiwiiu^nls  of 
Ilia  Fined  Ihda,  Including  on  Fstinuita  of 
Ilia  Cilassas  of  Snudl  Hntitias  Which  Will 
Ba  Subject  to  the  Baeinirainant  and  the 
I'ypa  of  Pi'ofassioiKd  Skills  Nacassaiv  for 
the  Prapanilion  of  the  Baport 

1.  Re])()rting  RcHiuireinents 

'riu!  final  rule  does  not  iin])ose  new 
rej)orting  nujuireiuents. 

2.  Reeordktieping  Rcupiireinents 

Regulation  Z  currently  reciuires 
creditors  to  create  and  luaiutaiu  records 
to  demonstrate  their  compliance  with 
jirovisions  that  a])ply  to  the 
compensation  paid  to  or  rec:eived  hv  a 
loan  originator.  As  di.scaissed  above  in 
jjart  V,  the  final  rule  recpiires  creditors 
to  retain  these  records  for  a  three-year 
p(!riod.  rather  than  for  a  two-year  jjeriod 
as  currently  required.  The  rule  a])plies 
the  same  requirement  to  organizations 
when  they  act  as  a  loan  originator  in  a 
transaction,  even  if  thev  do  not  act  as  a 
creditor  in  the  transaction.  The  revis(ui 
riicordkeeping  nHiuirements.  howiiver, 
do  not  ap])ly  to  individual  loan 
originators. 

As  disciKSsed  in  the  section-hv-.section 
analysis,  tlu;  Bureau  recognizes  that 
increasing  the  i)(!riod  a  creditor  must 
nitain  records  for  specific  information 
related  to  loan  originator  compen.sation 
from  two  years,  as  currently  j)rovided  in 
Regulation  Z,  to  three  years  may  im])o.se 
some  marginal  incaease  in  the  creditor’s 
comi)liance  hurden  in  the  form  of  the 
incremental  cost  of  storage.  The  Bureau 
h(dieves.  however,  that  ciaulitors  should 
he  able  to  use  existing  recordkeeping 
.systems  to  maintain  the  records  for  an 
additional  year  at  minimal  cost. 
Similarly,  although  loan  originator 
organizations  may  incur  some  costs  to 
establish  and  maintain  recordkeej)ing 
systems,  loan  originator  organizations 
may  he  able  to  use  existing 
recordkee])ing  svstems  that  they 
maintain  for  other  purposes  at  minimal 
cost.  During  the  Small  Business  Review 
Panel  ])rocess.  the  Small  Entity 
Repre.sentatives  were  askeil  about  their 
current  record  retention  practices  and 
the  potential  imjiact  of  the  proposed 
enhanced  rec;ord  retemtion 
reepnrements.  Of  the  few  Small  Entity 
Re])re.sentatives  who  ])rovided  fecjdhack 
on  the  issue,  om;  cnulitor  stated  that  it 
maintained  detailed  records  of 
compensation  ])aid  to  all  of  its 
em])loyees  and  that  a  regulator  already 
reviews  its  com]iensation  plans 
regularly,  and  another  creditor  re])orted 
that  it  did  not  believe  the  proposed 
record  retention  reejuirement  would 
re(|nire  it  to  change  its  current  practices. 
Therefore,  the  Bureau  does  not  l)(;lieve 


that  the  record  retention  rerjuirements 
will  create  undue  hurden  for  small 
entity  cuKlitors  and  loan  originator 
organizations. 

3.  (k)m])liance  Re(|nirements 

As  discusscul  in  detail  in  the  section- 
hy-section  analysis,  the  final  rule 
imposes  new  comi)liance  r(U]uirements 
on  cnulitors  and  loan  originator 
organizations.  'I’Ik!  po.ssihle  compliance 
costs  for  small  entitiexs  from  each  major 
compommt  of  the  final  rule  are 
presented  h(;low'.  In  most  ca.ses,  the 
Bureau  presents  these  co.sts  against  a 
|)re-.statute  baseline.  As  noted  above  in 
the  section  l()22(h)(2)  analysis  in  part 
VII  above,  provisions  where  the  Bureau 
has  used  its  exem])tion  anthoritv  are 
disciKssed  relative  to  the  statntorv 
provisions.  The  analysis  below 
considers  the  benefits,  costs,  and 
imjjacts  of  the  following  major 
])rovisions  on  small  entities:  (1)  Upfront 
points  and  fees;  (2)  comjjensation  based 
on  a  term  of  a  tran.saction;  and  (3) 
cpialification  recjuirements  for  loan 
originations.  It  also  discusses  other 
])rovisions  in  less  detail. 

a.  Upfront  Points  and  Fees 

The  Dodd-Frank  Act  ])rohihits 
consumer  payment  of  n])front  |)oints 
and  fees  in  all  r(!sidential  mortgage  loan 
transactions  exc(!])t  tho.se  where  no  one 
other  than  the  consumer  j)ays  a  loan 
originator  conqien.sation  tied  to  the 
transaction  (e.g..  a  commission)  and 
j)rovides  the  Bureau  authority  to  waive 
or  cixiate  exemptions  from  this 
prohibition  if  doing  so  is  in  the  interest 
of  consumer  and  in  the  public  interest. 
As  discu.ssed  in  the  Background  and 
section-hy-.section  analysis,  the  Bureau 
adopts  in  the  final  rule  a  complete 
exemption  to  the  .statutory  ban  on 
upfront  points  and  fees.  Specifically,  the 
final  rule  amends  §  l()2(j.3(i(d)(2)  to 
provide  that  a  payment  to  a  loan 
originator  that  is  otherwi.se  prohibited 
by  section  129B(c)(2)(A)  of 'flLA  is 
iKivertheless  j)ermitted  pursuant  to 
section  129B(c)(2)(B)  of  TILA,  regardless 
of  whether  the  consumer  makes  any 
u])front  pavment  of  di.scount  points, 
origination  points,  or  fees,  as  described 
in  section  129B(c)(2)(B)(ii)  of  TILA.  as 
long  as  the  mortgage  originator  does  not 
rec(!ive  anv  compensation  directlv  from 
the  c:onsnmer  as  d(!scrihed  in  .sec:tion 
129B(c)(2)(B)(i)  of  TILA. 

Benefits  to  Small  Entities 

rhe  final  rule’s  treatment  of  tin; 
payment  of  n])front  points  and  fees  has 
a  mnnher  of  potential  Ixmefits  for  small 
entities.  First,  relative  to  the  complete 
proliihition  on  the  payment  of  points 
and  fees  that  the  Dodd-Frank  Act  would 


have  applied  ah.sent  the  exercise  of  the 
Bureau’s  exemption  anthoritv,  the  final 
ride  maintains  the  op|)ortimity  during 
origination  for  the  current  wide  choice 
consumers  have  in  selecting  a  .sjiecific 
mortgage  jiroduct  from  the  current 
variety  of  mortgage  products  available  to 
them,  'fhe  ability  of  creditors  and  loan 
originator  organizations.  partic:ularlv 
small  ones,  to  offer  consumers  this  wide 
variety  of  choices,  relative  to  that 
available  under  the  baseline,  occurs 
primarily  hecau.se  under  the  final  rule 
consumers  and  particularly  small 
creditors  and  loan  originator 
organizations  retain  the  opportunity  to 
exchange,  at  the  time  of  origination,  a 
mutually  agreeable  .share  of  the  financial 
ri.sk  inherent  in  the  future  payments 
reipiired  by  any  given  mortgage  loan. 
Consumers,  in  this  exchange,  may 
decide  to  purchase  di.scount  points  from 
the  loan  originator  and  in  return  receive 
a  reduced  loan  rate  which  is 
commensurate  with  the  lower  degree  of 
credit  and  jirepayment  risk  now  borne 
hv  the  creditor  holding  the  loan. 

Moreover,  the  ability  of  small 
creditors  to  charge  discount  ])oint.s  in 
exchange  for  lower  intere.st  rates  would 
accommodate  tho.se  consumers  who 
])refer  to  pay  more  at  settlement  in 
exchange  for  lower  monthly  intere.st 
charges  and  could  ])rodnce  a  greater 
volume  of  available  credit  in  residential 
mortgage  markets.  Bre.serving  this  ahilitv 
would  potentially  allow  a  wider  access 
to  homeownershi]),  which  would 
benefit  consumers,  creditors,  loan 
originator  organizations,  and  individual 
loan  originators.  3’he  ability  to  charge 
origination  fees  upfront  akso  wouhl 
allow  small  creditors  to  recover  fixed 
costs  at  the  time  they  are  incurred  rather 
than  over  time  through  increased 
intere.st  payments  or  through  the 
.secondary  market  juices.  And  similarly, 
jjreserving  the  flexibility  for  affiliates  of 
creditors  and  loan  originator 
organizations  to  charge  fees  iqjfront 
should  allow  for  these  firms  to  charge 
directly  for  their  .services.  This  means 
that  creditors  and  loan  originator 
organizations  may  be  less  likelv  to 
dive.st  such  entities  than  if  the  Dodd- 
Frank  Act  mandate  takes  effect  as 
written. 

(iosts  to  .Small  Entities 

'I'he  Bureau’s  exercise  of  its  statutory 
authority  to  create  a  full  exemjition  from 
the  Dodd-Frank  Act  jirohihition  on 
consumer  jiayment  of  njifront  jioint.s 
and  fees  maintains  the  current  financial 
environment  in  which  small  creditors 
ojierate.  .Small  creditors,  and  indirectly, 
loan  originator  organizations  funding 
their  loans  through  such  creditors,  have, 
relative  to  their  larger  rivals,  limited 
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ni(;ans  of  liedging  tlie  costs  of  all  the 
financial  (credit  and  interest  rale/ 
prepavment)  risk  po.sed  to  them  hv  the 
origination  of  a  mortgagi!.  These  co.sts 
are  home  hy  a  creditor  retaining  such 
mortgages  in  its  portfolio,  hnt  lliey  an; 
also  home  hv  those  that  sell  their 
mortgages  in  flu;  secondarv  market, 
owing  to  the  lower  price  investors  will 
pay  for  mortgage  pools  with  highi;r 
cr(;(lil  and  pri;paym(;nt  risk. 

.Small  cr(;(litors  lM;ar  relalivelv  high 
costs  of  |)articipating  in  ancillarv 
markets  for  financial  instruments 
through  which  their  larg(;r  rivals  can 
more  easily  hedge  mortgage  risk.  Fhe 
primary  means  hy  which  the.se  small 
institutions  can  hedge  this  tyjK;  of  risk 
is  hy  allowing  consumers  to  purchase 
discount  points.  The  .sale  of  di.sconnt 
points  to  consumers  in  exchange  for 
lower  interest  rates  on  loans  can  still 
cost  smaller  cn;ditor.s  relatively  more. 
pi;r  dollar  of  current  loan  value,  than 
their  larger  rivals,  hut.  to  the  extent  it 
i;xi.sts.  this  relative  co.st  po.sed  to  small 
cr(;(litors  is  far  lower  than  that  of  using 
alternative  means  of  hedging.  If  the 
Hnrean  had  decided  to  finalize  the 
prohihition  on  tlu;  payment  of  di.sconnt 
|)oint.s.  it  would  have,  in  combination 
with  cnrnait  regnlatorv  re.strictions  on 
pri'payment  pi;naltie.s.  t;ntir(;lv 
(;liminat(;d  the  ability  of  small 
institutions  to  hedge  ri.sk  at  a  price  that 
allows  them  to  comiiete  with  larger 
hnancial  institutions.  This  inahilitv  to 
compete  could  conceivably  have 
resulted  in  a  significant  reduction  in  tin; 
nnmhc'r  of  small  creditors.  whethi;r 
through  dis.solntion  or  through 
absorption  hy  larger  financial  firms. 

This  ability  to  hedge  risk  through  the 
continn(;(l  ability  of  consumers  to 
purchasi;  discount  points,  however, 
could  inflict  losses  to  small  creditors. 
'I’he.se  losses,  while  r(;latively  minor  in 
comparison  to  tho.se  benefits  previously 
descril)(;{l.  could  nevertheless  he  of 
significant  concern. 

First,  limiting  the  advantage  of  larger 
creditors  in  offering  diffenint 
combinations  of  points  and  fees  would 
aid  the  com])(;titiven(;ss  of  small 
criiditors. 

.Second,  small  creditors  most  oftiin 
s(;rve  relatively  sjiecialized  markets  that 
are  distinguished  by  .several  criteria, 
including  a  nilativiily  mori;  stable 
consumer  base.  Imiilementation  of  the 
prohibition  on  con.snmi;r  payment  of 
upfront  points  and  fei;s  without  (ixercise 
of  ex(;mption  authority  could  havi; 
further  increased  both  the  stahilitv  and 
size  of  this  base,  by  enhancing 
consumer  pi;rcej)tions  of  the  greater 
degree  of  transparency  exhihiteil  by 
small  creditors  in  comparison  to  larger 
institutions  in  the  jirovision  of  all 


financial  siirvices.  bargiir  creditors,  for 
example,  would  have  an  incentive  to 
offset  any  risk  to  mortgage  jirofits  from 
thi;  statutory  ban  on  points  and  lees  by 
charging  additional  servici;  fees  to 
horrowiirs.  depositors,  and  other  clients. 
.Sinci;  small  cr(;ditor.s  (;ngagi;  in  th(;se 
activities  to  a  li;s.si;r  extent. 
impl(;m(;ntation  of  tin;  |)rohihition  on 
consmm;r  ])ayment  of  upfront  points 
and  lei;.s  could  have  enhanced  the 
favorahh;  r(;i)ntation  of  small  creditors 
in  all  lines  of  thi;ir  business,  allowing 
them  to  pre.serve  their  relatively  larger 
])ercentage  of  long-term  consumer 
relationships  while  jioteidially 
increasing  the  size;  of  all  of  the  financial 
markets  tiu;y  serve. 

Third,  even  in  ])eriods  of  significant 
interest  rate  volatility,  small  creditors 
often  exhibit  a  relativelv  greater 
willingne.ss  to  hold  mortgages  in 
portfolio  rather  than  selling  them  in  the 
secondary  market,  as  (h;  larger 
institutions.  This  propensity  mitigates 
the  need  for  small  cri;ditor.s  to  follow 
the  jiractices  impo.s(;d  hy  the  .si;condarv 
market  on  larger  cr(;ditor.s.  Mortgage 
pooling,  for  examph;.  which  is 
necessarv  to  securitization.  r(;(inire.s 
larger  cri;ditors  to  focus  on  l(;nding  to 
consnmi;r.s  with  relatively  standard 
credit  |)rofile.s.  The  comparativi; 
advantage  of  smaller  creditors  in  serving 
consumers  (;xhil)iting  a  wider  arrav  of 
credit  hi.stori(;s  could  conceivably 
increase  when  the  variety  of  mortgage 
products  offered  hy  larger  cr(;ditors 
decr(;ase.s  and.  coicseipiently.  the  value 
of  diversity  in  consumers  si;rv(;d 
increases. 

h.  Compensation  based  on  Transaction 
T(;rms 

I'lie  final  ride  clarifies  and  revises 
re.strictions  on  jjrofit.s-hased 
compensation  from  mortgage-related 
husine.ss  ])rofits  for  loan  originators 
ha.sed  on  the  analysis  of  the  potential 
incentives  that  loan  originators  have  to 
steer  consumers  to  different  transaction 
terms  in  a  variety  of  contexts.  As 
discn.ssed  in  the  section-by-.section 
analysis.  §  102(i.3(d)(l )(iii]  permits 
creditors  or  loan  originators 
organizations  to  make  contributions 
from  mortgage-related  jirofits  to 
“designated  tax-advantaged  plans"  as 
listiid  in  that  paragra])h. 

As  discussed  in  the  .section-hv-section 
analysis.  S  1()2(i.3(i(d)(l)(iii)  permits 
creditors  or  loan  originator 
organizations  to  make  contributions 
from  mortgage-riilated  profits  to  401  (k) 
plans,  and  other  “designated  tax- 
advantaged  plans.”  such  as  .Simplifi(;d 
Fmployee  I’ensions  (.SEPs)  and  savings 
incentive  match  jilans  for  employees 
(.SIMPLE  i)lan.s).  jirovided  the 


contributions  are  not  liased  on  the  terms 
of  the  individual  loan  originator's 
transactions.  .Section  l()2().3()(d)(  l)(iv) 
permits  criiditors  or  loan  originator 
orgaidzations  to  pay  com])(;n.sation 
under  non-deferreil  profits-ha.sed 
com])ensation  ])lans  from  mortgage- 
relatiid  business  ])rofits  if:  (1)  The 
individual  loan  originator  is  the  loan 
originator  for  ten  or  fewer  mortgage 
transactions  during  the  ])receding  12 
months  (a  de  minimis  numh(;r  of 
originations);  or  (2)  the  perc(;ntage  of  an 
individual  loan  originator's 
comjiensation  under  a  non-deferred 
profits-based  com])en.sation  jilan  is 
(;qual  to  or  less  than  10  percent  of  that 
individual  loan  originator's  total 
compensation.  While  such  contributions 
and  iionuses  can  he  funded  from  general 
mortgage  ])rofit.s.  the  amounts  jiaid  to 
individual  loan  originators  cannot  he 
ha.sed  on  the  terms  of  the  transactions 
that  the  individual  had  originateil. 

Benefits  to  .Small  Entities 

.Small  entities  have,  through  outreach 
and  in(|nirie.s.  expriissed  concern  over 
the  ])otential  costs  they  could  incur 
owing  to  their  difficulty,  particularly  in 
contrast  to  large  institutions,  in 
intiii'iireting  tlu;  r(;.striction.s  the  exi.sting 
rule  imposes  on  nu;tho(l.s  of 
comp(;nsation  for  individual  loan 
originators,  such  as  compensation  und(;r 
non-d(;f(;rr(;d  ])rofit.s-ha.sed 
conqiensation  jilans  paid  to  individual 
loan  originators  or  compen.sation  by 
creditors  or  loan  originator 
organizations  through  designated  tax- 
advantag(;d  jilans.  .Small  entities  will 
benefit,  in  both  absolute  and  relative 
terms,  from  clarification  regarding 
permissilile  forms  of  loan  originator 
compen.sation.  Such  clarification  will 
reduce  legal  and  related  costs  of 
inter|)reting  the  existing  rule  and  the 
ri.sk  of  unintended  violations  of  that 
regulation. 

.Small  entiti(;.s  engaging  in 
compensating  individual  loan 
originators  through  contributions  to 
designated  tax-advantag(;d  jilans  in 
which  the  individual  loan  originators 
partici])ate  will  also  continue  to  benefit 
from  this  practice  undi;r  the  final  ride. 
Those  small  entities  that  do  not 
currently  offer  such  plans  would 
b(;nefit,  with  the  increased  clarity  of  tlu; 
final  rule,  from  the  o|)portunitv  to  do  so 
should  they  so  choose.”'’  For  small 
entities  that  curr(;ntlv  do  not  pay 
bonuses  out  of  mortgage-relat(;d  ])rofit.s 


.Sonii!  tirm.s  iiiiiv  clioosi;  not  to  olTor  suc  h 
coiiiponsiitiou.  lii  corliiin  circuinstcincos  uii 
oi'i>;in<itii)^  institutiou  (pculiiips  uncihlc!  to  iiivosl  in 
suHicicJiit  iii:uiii<;(iinc!nl  ccxpccrlisc!)  will  scm;  ichIucocI 
prolitiihility  Iroin  <i(lo|)tin>;  prolits-hasiul 
(:oin|)i!iisiilioii  pl.iiis. 
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hecau.se  of  uncertainty  about  the 
a])j)li(:ation  of  the  (;xisting  rule,  the  final 
rule  will  allow  the.se  typ(!s  of 
compensation  nj)  to  the  l()-])erc(!nt  caj) 
or  nn(l(!r  the  de  minimis  exce|)tion.  A 
final  heiuifit  is  provided  to  tho.se  small 
entities  that  have  working  for  them 
individual  loan  originators  who  are  tin; 
loan  originators  for  no  more  than  10 
transactions  per  year,  owing  to  tin;  de 
minimis  ])rovision  in  the  final  ride  that 
exem])ts  these  employees  from 
limitations  on  profits-hased  honnses. 

The  Bnrean  believes  that  small  entities 
are  more  likely  than  larger  institutions 
to  have  producing  managers  or  other 
emi)loyee.s  whose  day-to-day 
responsibilities  are  diverse  and  fluid,  in 
which  case  they  are  more  likely  to  act 
as  a  loan  originator  on  occasion  outside 
of  their  i)rimary  or  secondary 
responsibilities.  As  a  result,  small 
entities  for  which  such  individuals 
work,  as  well  as  the  individuals 
themselves,  would  benefit  from  the  de 
minimis  excei)tion  to  allow  their 
participation  in  profits-ha.sed 
com])en.sation  from  mortgage-related 
business  profits  for  which  they  might 
otherwi.se  not  he  eligible  under  the  other 
restrictions  in  the  final  rule. 

(losts  to  Small  Fntities 

Small  entities  that  currently 
compensate  their  individual  loan 
originators  through  jirofit.s-hased 
compensation,  such  as  by  compensation 
under  a  non-def(;rred  profits-hased 
com])ensation  plan  limited  by  the  final 
rule,  will  incur  compliance  costs  if  they 
cnrrentlv  ])ay.  or  wish  to  i)av  in  the 
future,  compen.sation  nniler  a  non- 
deferred  profits-hased  compensation 
plan  to  individual  loan  originators 
outside  of  the  l()-i)ercent  cap  or  the  de 
minimis  excejition  set  forth  in  the  final 
rule.  Small  entities  that  currently 
compensate  individual  loan  originators 
through  non-deferred  profits-ha.sed 
com])ensation  in  excess  of  10  percent  of 
individual  loan  originators’  total 
compensation  might  have  to  adjn.st  their 
])rofits-hased  compensation  to  comply 
with  the  10-percent  total  com])(;nsation 
test  under  the  final  rule.  This  cost  to 
com])lv  will  likely  he  minimal  to 
nominal,  however,  hecan.se  the  final 
rule  allows  firms  to  j)ay  profits-hased 
compensation  from  non-mortgage 
relat(;d  business  above  the  10-percent 
limits  so  long  as  tho.se  ])rofit.s  are 
determined  in  accordance  with 
rea.sonahle  accounting  methods  and  the 
compensation  is  not  based  on  the  terms 
of  that  individnal’s  residential  mortgage 
transactions.  Tims,  this  would 
presnmahlv  create  a  compliance  cost 
onlv  for  small  entities  that  do  not 
currently  utilize  rea.sonahle  accounting 


methods  for  internal  accounting  or  other 
])nr])o.s(;s:  For  the.se  entities,  the  costs  of 
com])lianc(;  with  the  final  rnli;  could 
include  making  needed  revisions  to 
intiirnal  accounting  practices,  re¬ 
negotiating  the  remuneration  terms  in 
the  contracts  of  individual  loan 
originators  cnrriintly  working  for  the 
small  entitv,  and  updating  anv  other 
practices  es.sential  to  thiise  methods  of 
compensation.  Owing  to  their  current 
usage  ofthe.se  compen.sation  programs, 
these  firms  may  encounter  higher 
retention  costs  and  |)ossihlv  lower  levels 
of  ability  on  the  ])art  of  new  hires, 
relative  to  the  average  ability  di.sj)layed 
by  the  loan  originators  they  currently 
emjiloy. 

c.  Loan  Originator  Qualification 
R(;(inirement.s 

The  final  rule  imjilements  a  Dodd- 
F’rank  Act  provision  reiiniring  both 
individual  loan  originators  and  loan 
originator  organizations  to  he 
“iinalified”  and  to  include  their  license 
or  registration  nnmhers  on  loan 
documents.  Loan  originator 
organizations  are  riiipnred  to  ensure  that 
individual  loan  originators  who  work 
for  them  an;  lic(;n.sed  or  r(;gi.stered  nnd(;r 
the  .Sy\f'E  Act  wh(;n;  applicable.  Loan 
originator  organizations  and  tin; 
individual  loan  originators  that  an; 
])rimarily  n;sponsihl(;  for  a  jjarticnlar 
tran.saction  are  n;(inin;d  to  list  their 
license  or  n;gi.stration  nnmhi;r.s  on  key 
loan  documents  along  with  th(;ir  nam(;s. 
Loan  originator  organizations  are 
re(|nired  to  ensure  that  their  loan 
originator  employees  meet  a])])licahle 
character,  fitness,  and  criminal 
hackgronnd  check  re(|nirement.s. 

Benefits  to  Small  Entities 

Benefits  from  an  enhanced  rejintation 
among  consumers  will  accrue  to  those 
small  entities  employing  originators  not 
currently  reijnired  to  he  licensed  under 
the  SAF’E  Act.  Increased  consumer 
confidence  in  such  institutions  ari.ses 
from  the  knowhidgi;  that  the  small  entity 
has  ensured  that  the  loan  originators  it 
em])loy.s  have  .sati.sfi(;d  training 
r(;(inir(;ment,s  commensurate  with  their 
re.s])onsihilities  as  originators  and  they 
have  met  the  character,  fitness,  and 
criminal  hackgronnd  ch(;ck 
re(jnirem(;nt.s  similar  to  those  .sp(;cified 
for  licen.sees  in  the  SAFE  Act. 

(iosts  to  Small  Entities 

The  final  rule  ri;(inire.s  small  (;ntitie.s, 
such  as  many  depositories  and  bona  fide 
nonjirofit  organizations,  to  adopt 
standards  similar  to  tho.se  of  the  SAFE 
Act  in  regard  to  ongoing  training,  and 
the  satisfaction  of  character  and  fitness 
standards,  including  having  no  felony 


convictions  within  the  jirevions  .seven 
years.  Tin;  Bnrean  e.stimates  the  costs  of 
com])liance  with  these  standards  to 
include  tin;  cost  of  obtaining  a  criminal 
hackgronnd  check  and  credit  reports  for 
in;w  hires  and  existing  employees  who 
were  not  .screened  at  the  time  of  hire, 
and  tin;  time  involv(;d  in  checking 
em])loyment  and  character  references  of 
any  such  individuals  and  evaluating  the 
information,  'rin;  additional  time  and 
cost  reipured  to  provide  occasional. 
a])])ropriate  training  to  individual  loan 
originators  will  vary  as  a  con.S(;qnence  of 
the  skill  and  ex])erienc(;  li;vel  oftho.se 
individuals. 

The  Bnrean  believes  that  virtually  all 
small  depositories  and  nonprofit 
organizations  have  already  adojited 
such  screening  and  training 
re(|nirement.s  as  a  matter  of  good 
business  jjractice  and  the  Bnrean 
anticijjates  that  the  training  that  manv 
individual  originators  lanploved  hv 
small  depositories  and  nonprofits 
already  receive  will  he  adeipiate  to  meet 
the  recinirement.  'I’he  Bnrean  expects 
that  in  no  case  would  the  training 
needed  to  satisfy  tin;  re(]nlr(;ment  he 
more  comprehensive,  time-consnining, 
or  costly  than  the  online  training 
approv(;d  by  the  NML.SK  to  satisfy  the 
continuing  education  r(;qnir(;ment 
imposed  under  the  SAFE  Act  on  those 
individuals  who  an;  subject  to  stati; 
licensing. 

The  r(;(inirement  to  include  the  names 
and  NML.SR  identifi(;rs  of  originators  on 
loan  documents  may  im];ose  some 
additional  costs  relative  to  current 
practice.  These  costs,  however,  may  he 
mitigated  hv  the  existing  reiinirement  of 
the  F’ederal  Housing  F  inance  Agencv  to 
include  the  NMLSR  numerical  identifier 
of  individual  loan  originators  and  loan 
originator  organizations  on  all 
apj)lications  for  F'annie  Mae  and 
Freddie  Mac  loans. 

d.  Other  Provisions 

The  final  rule  adjusts  existing  rules 
governing  compen.sation  to  loan 
originators  in  connection  with  closed- 
end  mortgage  tran.sactions  to  implem(;nt 
Dodd-Frank  Act  amendments  to  TILA. 
to  ])rovide  greater  clarity  on  the  2010 
Loan  Originator  Final  Rule,  and  to 
])rovide  loan  originator  increa.sed 
lli;xihility  to  engage  in  certain 
comp(;n.sation  practices.  Th(;.se 
])rovi.sion.s  prohibit  the  com|)ensation  of 
loan  originators  hv  both  consumers  and 
oth(;r  ])ersons  in  the  same  tran.saction. 
'rhey  also  pre.serve  the  current 
lirohihition  on  the  payment  or  recei])t  of 
commissions  or  other  compen.sation 
based  on  the  “tran.saction  terms” 
governing  the  mortgage  loan  or  factors 
that,  for  purposes  of  compensation. 
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serve  an  (Hjuivalent  role  and  may 
con.scHiuently  be  regarded  as  "proxicjs" 
for  any  of  these  transadions  terms.  Tlu; 
final  rule,  however,  clarifies  tin;  existing 
prohibition  hv  prt)viding  a  new  and 
explicit  definition  of  a  "ttM  in  of  a 
transaction"  and  explicitlv  addresses 
the  criteria  that  determine  whether  a 
factor  a|)pearing  in  tin;  loan  is 
prohibited  by  its  role  as  a  proxy  for  a 
loan  term  and  serving  as  a  basis  for 
comj)ensation. 

The  final  ruli;  al.so  clarifies  several 
additional  aspects  of  comptmsation 
provided  to  a  loan  originator.  First,  the 
final  rnl(^  revi.ses  the  existing  rule  to 
allow  “broker  s|)lits"  by  permitting  a 
loan  originator  organization  receiving 
compensation  directlv  from  a  consumer 
in  connetlion  with  a  given  transaction 
to  i)ay  and  an  individual  loan  originator 
to  receive  compensation  in  connection 
with  this  transaction  (e.g..  a 
commission).  .Second,  the  final  rule 
clarifies  that  paynumts  to  a  loan 
originator  paid  on  the  consumer's  behalf 
hv  a  person  otlu'r  than  a  creditor  or  its 
affiliates,  such  as  a  non-creditor  seller, 
home  builder,  home  improvement 
contractor,  or  nsal  estate  broker,  are 
cousichued  compensation  rticeivcul 
directly  from  the  consumer  if  tluiv  an; 
made  i)ursuant  to  an  agreement  hetw(;eu 
the  consumer  and  tin;  person  other  than 
the  cnnlitor  or  its  affiliatcjs.  Third,  the 
final  rule  allows  naluctious  in  loan 
originator  com])ensation  when;  then;  are 
uufon'seen  circumstanc(;s  to  defray  the 
cost,  in  whole;  or  jiart.  of  an  increase;  in 
the;  ae;tual  se;ttle;me;nt  e:e)st  aheeve  em 
e;stimate;el  se;ttle;me;nt  e;e)st  eli.se:le).seel  te; 
the;  e:e)nsume;r  j)ursuant  te;  .se;e:tie)U  .'j(e:)  e)f 
Rl'kSFA  or  eemitteel  fre)m  that  elise:le)sure;. 

These  jjrovisions  will  preevide  gre;ate;r 
edarity  anel  ilexibility,  relative  le;  the 
statutory  preevisions  of  the;  Deulel-Frauk 
Ae:t.  for  the  pnrjK)ses  e)f  com])liance 
with  the  final  rede;.  They  shoidel  leewer 
the  cexsts  e)f  e;e)mpliane;e  fe)r  small 
(;ntitie;s.  The  final  rule's  allowane;e;  e)f 
hre)ke;r  s])lits.  fe)r  e;xam|)le.  pre)vieles 
small  entities  a  gre;;ite;r  eli;gre;e;  e)f 
Ilexibility  in  the;ir  e:hoie;e;  of 
e;e)mi)e;nsatie)u  prae:tie:e;s  than  uneier  the 
2010  Le)an  Originate)!'  Rule.  .Small 
e;ntitie;s.  by  virtue;  of  the;ir  size.  e)fte;n 
have;  a  elisaelvautiige  in  e;e)m])e;ting  with 
lai'ger  institutie)ns  in  the  miirke;t  leer 
skille;el  lahe)r.  The;  final  rule  will,  as  a 
e;e)nse;eiue;ne:e.  le)we;r  the;  e)veralt  e:e)st.s 
incurre;el  by  the;  small  entity  in  retaining 
the  inelivieluiil  bean  eerigiuateers  the;v 
eairrently  e;mple)y  as  well  as  the;  hiring 
e)f  ne;w  e)riginate)rs.  Oreeiter  edarity 
pre)vieleel  by  the  final  rule  in  the 
elefiuitie)!)  e)f  a  “term  e)f  a  transaedie)n'' 
aiiel  by  e;xpliedtly  aelelressiug  facte)rs  e)u 
whiedi  compen.satie)!!  e:aune)t  he  haseel 
l)e;e;ause  ttu;y  are;  “pre)xies"  fe)r  a  term  e)f 


:i  trimsae:tie)U.  will  siguifieiantly  re;elue:e; 
the;  une;e;rt!uuty  fae:e;el  by  small  e;ntitie;s 
in  their  i!ele)|)tie)U  e)f  e:e)mpe;n.satie)n 
pre)e:e;elures  ;mel  in  ne;ge)tiaf iug 
e:e)mpe;n.satie)u  with  iueliviehicil  le)<m 
e)rigiuiite)rs.  The;y  alse)  .serve;,  at  the;  same; 
time;,  te)  re;elue:e;  the;  risk  te)  siuiill  e;ntitie;s. 
partie'.uhirly  in  re;hitie)n  te)  large; 
institiitie)us  empleeying  .si)e;edalize;el  stiiff. 
e)f  nniute;ntie)ual  vie)l<itie)ns  e)f  pre)hihite;el 
e;e)mpe;n.satie)n  pr;ie:tice;s.  The  fiiiiil  rule; 
alse)  he;,ste)ws  a  simihir  benefit  te)  small 
e;ntitie;s.  in  re;garel  te)  the;  risk  anel 
e'.e)ns(;eiue;nt  e:e)sts  e)f  uninle;ntie)u:il 
ne)ne;e)m])liane;e;.  by  edariiviug  the  nature; 
e)f  i)ayme;nts  te)  an  indivielual  e)riginate)r 
from  imaffiliateel  thirel  ])artie;s  in  ;i  loan 
tran.saedion  whiedi  se;rve;  as 
compensation  paiel  by  the  e:e)nsume;r  te) 
that  inelivieluiil. 

The  final  rule  also  im])le;meut.s  the; 
De)etet-Frank  Aed  re;quire;me;nt  that 
})re)hit)its  mimelate)ry  art)itratie)n  edau.se;s 
in  me)rtgage;  le)an  iigre;e;me;nts.  It  iilso 
im])le;me;nts  the  Ibeelel-Fiiink  Aed 
re;e]uire;me;ut  e:e)ne:e;rniug  waivers  e)f 
Feeleral  edaims  in  e:e)urt.  Fiiuilly.  the; 
fiiiid  rule;  imple;me;nts  the  Deeelel-Frank 
Aed  re;epiire;ment  tluit  ])re)hit)it  the; 
fiuaiiedug  e)f  single;-])re;mium  e;re;elit 
iusuriiuea;.  Firms  may  incur  se)me;  e:e)sls 
te)  eiomply  with  eaedi  e)f  the;.se; 
pre)hit)ilie)ns,  siiedi  as  iuue;ueling 
stiiuelarel  e;e)ntnied  fe)rms. 

F.  Fstiinatc  of  the  (flosses  of  Siniill 
Fiititios  Which  Will  lie  Siihjecl  to  the 
Requirement  und  the  Type  of 
Professional  Skills  Neeessarv  for  the 
Preparation  of  the  Report  or  Record 

.Se;edie)n  ()03(h)(4)  e)f  the;  RFA  re;e|iiire;s 
an  e.stimate  e)f  the  edasse;.s  e)f  small 
entities  that  will  he;  suhjeed  te)  the 
re;ejuirements.  The  eda.sses  e)f  small 
e;ntitie;.s  that  will  he;  sul)je;ed  te)  the; 
repe)rting.  re;e:e)relke;e])ing.  <mel 
e:e)mpliane;e  re;e]uire;me;nts  e)f  the;  fiiiiil 
rule;  are  the  .same;  ediisses  of  siu.ill 
e;ntitie;.s  that  are  ielentified  aheeve;  in  part 
Vlll. 

.Se;edie)n  ()0:i(l))(4)  e)f  the;  RFA  alse) 
re;e]uire;s  .m  e;.stimiite;  e)f  the;  tv]));  e)f 
])re)fe;.ssie)nal  skills  ne;e:e;.ssarv  fe)r  the 
])re;paratie)n  e)f  the;  repeerts  e)r  re;e:e)rets. 
The  bnre;au  autied|)iite;s  that  the; 
pre)ie;.ssie)nal  skills  re;e{uire;d  fe)r 
e:e)mpliane;e;  with  the;  final  rule;  iire;  the; 
Siiiue  e)r  similar  te)  the).se  re;eiuire;ei  in  the; 
e)relinary  e;ourse;  e)f  business  e)f  the;  siuiill 
e;utitie;.s  affeedeel  by  the;  final  rule. 
(;e)mpliime;e;  by  the  snuill  e;utitie;s  that 
will  he;  afft;{de;d  by  the:  final  rule  will 
re;e]uire;  continueel  j)erformane:e  e)f  the; 
hasie;  functie)n.s  tluit  the;y  jierform  toelay. 


(j.  Description  of  the  Steps  the  Agency 
Has  Faken  To  Minimize  the  Significant 
Economic  impact  on  Snndl  Entities 

1.  U])fre)nt  Fe)ints  anel  Fe;e;s 

The;  Deielel-Frank  Aed  preehihits 
e:e)nsume;r  ])ayme;nl  e)f  u])fre)nt  pe)ints 
iinel  fe;e;s  in  all  re;siele;ntial  meertgage;  le)im 
transiiedieens  (iis  ele;iiue;el  in  the;  Deielel- 
Fnmk  Aed)  e;xe:e;])t  the)se;  whe;re;  nei  e)ne; 
e)the;r  th.m  the;  e:e)nsiuue;r  p.iys  a  le)im 
eeriginate)!’  e:e)m])e;nsatie)n  lie;el  te)  the; 
Iniusaedie)!)  (e,*.g..  ii  exemmissiem).  As 
eiise;usse;el  in  the  Hae:kgroimel  anel 
.seedie)n-l)y-se;edie)u  analysis,  the;  l}iire;au 
iieleepls  in  the  fiiuil  rule;  a  e:e)m])le;te; 
e;xe;mptie)u  te)  the  statiite)ry  ban  e)n 
u])fre)nt  ])e)ints  anel  fees  uneier  its  Deielel- 
Frank  Aed  autheirity  tei  e;re;ate;  sued)  an 
eixemptiem  in  the;  interest  of  ce)nsmne;rs 
anel  in  the  ])ul)lic  interest,  anel  either 
autheirity.  .Speedfiexilly,  the;  final  rule 
amenels  ^  102().3()(el)(2)(ii)  to  proviele; 
that  a  payment  tei  ;i  leian  eiriginator  that 
is  eitherwise  ])re)hil)ite;d  hv  seedion 
12t)B(e:)(2)(A)  eif  TILA  is  ne;ve;rthele;ss 
])e;rmitte;ei  pursuemt  tei  seediem 
12t)B(e:)(2)(13)  eif  TILA.  re;garelle;ss  eif 
whe;the;r  the;  exmsumer  make:s  iiny 
upfremt  jiayment  eif  elise:e)un1  peiiuts, 
eiriginatiem  |)e)ints,  eir  fe;e;s,  as  de;.se:rit)e;el 
in  seiediem  1 20B(e:)(2)(B)(ii)  eif  Tll.A,  iis 
king  iis  the;  meiidgage  eirigiuateir  eleies  neit 
re:e;e;ive;  anv  eximjiensatiem  elireedlv  freiiu 
the  e:e)nsume;r  as  ele;se:rihe;el  in  se;edie)u 
12t)B(e:)(2)(B)(i)  eif  TILA.  The;  Bure;aii  has 
iitte;mpte;el  te)  mitigiite;  the  bureleu  eif  the; 
more;  limite;el  exemptiem  in  the;  ])re)])e)sal 
tluit  woulel  have;  re;eiuire;et  e;re;elite)r.s  eir 
leian  eirigiiuileir  eirgiinizatieins  tei 
ge;ne;rally  make;  aviiilable;  an  alternative 
leuiu  withemt  eli.sexmnt  peiints  eir 
eirigiiuition  iieiints  eir  tees,  where  they 
eiffer  a  loan  with  elisexmnt  peiints  eir 
eiriginatiem  peiints  or  fees. 

2.  Ceimpensatiem  Baseel  em  Tran.saedion 
Terms 

The;  final  rule  clarifies  anel  revises 
re;striedions  em  ])re)fils-base:d 
exinqieusatiem  freuu  me)rtgage;-re;late;el 
business  jirofits  for  leian  eirigiuators, 
elepeneling  em  the;  pe)te;ntial  ine;e;ntive;s  tei 
ste;e;r  cemsnmers  tei  elifierent  trausaediem 
terms.  As  eliseaisseel  in  the;  se:edion-t)V- 
se;edie)n  analysis,  the;  final  rule  permits 
ex'eeliteirs  or  leian  eiriginatiem 
eirganizatieins  tei  make;  exintrihntieins 
freim  jireifits  eleriveel  freim  meirtgage- 
re;late;el  business  tei  401  (k)  plans,  anel 
either  "elesigiiiiteel  lax-aelvimtage;et 
])lans"  as  king  as  the  e:eim])e;n.satie)n  is 
not  ha.seel  em  the;  terms  eif  that 
inelivieluiil  loan  originateir's  resielential 
mortgage  leian  transaedions.  Beexinse 
these;  elesignateel  jilans  inednek; 
.Simplifieel  Fmpkiyee  Bensiems  (.SEBs) 
and  savings  incentive  nuitc:h  jilans  feir 
e)upk)ye;e;s  (.SIMBLE  plans)  that  may 
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particularly  bcMudit  siiiall  entities  who 
ar(!  eligible  to  set  them  u]).  the  impact 
of  this  provision  on  small  (mlities  is 
minimized. 

The  final  rule  also  permits  creditors 
or  loan  originator  organizations  to  ])ay 
non-(lelerr(!(l  jjrofits-hased 
com])ensation  from  mortgage-udated 
business  profits  if  the  compensation  is 
not  ha.sed  on  the  terms  of  that 
individual  loan  originator’s  residential 
mortgage  loan  transactions  and  if:  (1) 

The  individual  loan  originator  affected 
has  he(!n  the  loan  originator  for  ten  or 
fewer  mortgage  tran.sactions  during  the 
])rior  12  months:  or  (2)  the  percentage  of 
an  individual  loan  originator's 
compcmsation  that  may  he  altrihntahle 
to  the  honnses  is  ecjnal  to  or  less  than 
10  ijercent  of  that  loan  originator's  total 
c:ompensation.  The  Bureau  attempted  to 
minimize  the  burden  of  the.se 
recjnirements  by  modifying  tin;  final  rule 
from  the  ju'ojjosed  recpdrements  in  two 
res])(!ct.s. 

First,  the  Bureau  is  not  adopting  the 
])ro|)o,sed  revenue  test  and  is  instead 
ailo])ting  the  1()-])erci;nt  total 
compensation  t(!sl.  The  Bureau  believes 
that,  relative  to  the  revenue  test,  the  10- 
percent  total  compensation  test  reduc:es 
the  cost  of  the  com])ensation  njstrictions 
to  small  entities.  As  described  earlier  in 
the  section-hv-section  analvsis,  the 
Bnr(;au  received  a  numher  of  comments 
asserting  that  the  revenue  test  would 
disadvantage  creditors  and  loan 
originator  organizations  that  are 
monoline  mortgage  husiiuisses.  'I'he 
revenue  test  would  have  effectively 
precluded  monoline  mortgage 
husines.ses  from  j)aying  profits-hased 
honnses  to  their  individual  loan 
originators  or  making  contributions  to 
tho.se  individuals’  non-designatefl  plans 
hecaiKse  these  institutions’  mortgage- 
related  revenues  as  a  percentage  of  total 
nn'enues  would  always  exceiKl  2.'5  or  .50 
percent  (the  alternative!  thresholds 
pro])osed).  A  test  focused  on 
compensation  at  the  individual  loan 
originator  level,  rather  than  company¬ 
wide,  we)nld  he  available  to  all 
com])anies  regardless  of  the  diversity  of 
their  husine.ss  lines.  Further,  as  the 
Bureau  noted  in  the  .Small  Busine.ss 
Review  Panel  Outline  (and  as  stated  by 
at  least  one  commenter),  creditors  and 
loan  originator  organizations  that  are 
monoline  mortgage  businesses 
di.sprojH)rtionatelv  consist  of  small 
entities.  Unlike  the  revenue  test,  the  10- 
jjercent  total  compen.sation  test  will 
place  r(!strictions  on  profits-hased 
compensation  (such  as  non-deferred 
profits-hased  comj)eu.sation]  that  are 
neutral  across  entity  size.  The  Bureau 
also  believes  that  the  relative  .simj)licity 
of  the  10-percent  total  com|)en.sation 


test  in  comparison  to  the  revenue  te.st — 
e.g.,  calculation  of  total  n!venue.s  is  not 
nuiuired — will  al.so  benefit  small 
(!utitie.s. 

.S(!cond,  the  Bureau,  as  divscrihed  in 
the  section-hy-.s(!ction  analysis  above, 
has  iiicrea.sed  the  threshold  of  the  d(! 
minimis  origination  exc(!ption  under 
§  102()..3()(d)(1  )(iv)(B)(2)  from  five  to  ten 
consummated  tran.sac:tions.  As  notcid 
earlier  in  this  FRFA,  the  Bureau  heli(!V(!s 
that  small  entities  are  more  likely  than 
larger  in.stitutions  to  have  producing 
managers  or  other  em])loyee.s  whose 
day-to-day  res])on,sil)ilitie,s  are  diverse 
and  fluid,  in  which  case  they  are  more 
likely  to  act  as  loan  originators  on 
occasion  outside  of  their  primarv  or 
secondary  responsibilities.  As  a  residt, 
small  entities  for  which  such 
individuals  work,  as  well  as  the 
individuals  them.selves,  would  benefit 
from  the  de  minimis  exception  to  allow 
their  participation  in  non-deferred 
])rofit.s-ha.sed  com|)en.sation  from 
mortgage-related  business  jn'otits  for 
which  they  might  otherwise  not  he 
eligible  under  the  otlu!r  restrictions  in 
the  final  rule.  The  final  rule  has 
ex])anded  slightly  the  scope  of  this 
exception  to  ca])tur(!  pot(!ntially  more 
individuals  who  work  for  coveuid 
p(!rson.s,  including  small  entities. 

3.  Broker  ,S|)lit.s 

The  final  rule  revises  the  existing 
Loan  Originator  Rule  to  provide  that  if 
a  loan  originator  organization  receives 
com])en.sation  direcllv  from  a  consumer 
in  counection  with  a  tran.saction,  the 
loan  originator  organization  may  pay 
com])en.sation  in  connection  with  the 
transaction  (e.g..  a  commission)  to 
individual  loan  originators  and  the 
individual  loan  originators  may  receive 
comjien.sation  from  the  loan  originator 
organization.  As  di.scnssed  in  the 
section-hy-.section  analysis,  this 
mitigates  the  burden  of  the  existing  rule 
on  loan  originator  organizations. 

H.  Descriplion  of  the  Slef)s  the  Agency 
Has  I'dken  To  Minimize  Any  Additional 
dost  ofdredit  for  Snndl  Entities 

.Section  ()()3(d)  of  the  RFA  recpiires  the 
Bureau  to  consult  with  small  entities 
regarding  the  ])otential  impact  of  the 
proposed  rule  on  the  co.st  of  credit  for 
small  iintities  and  related  matters.  .5 
lI..S.(k  ()()3(d).  To  .satisfy  this  statutory 
rcHiuirement,  the  Bureau  notified  the 
Uhief  ('.oim.sel  on  May  U.  2012,  that  the 
Bureau  would  collect  the  advice  and 
recommendations  of  the  .same  .Small 
Entity  Re])resentative.s  identified  in 
consultation  with  the  (ihief  ('.ounsel 
during  the  .Small  Busine.ss  Review  Panel 
|)rocess  concerning  any  projected 
impact  of  the  proj)osed  rule  on  the  co.st 


of  credit  for  .small  entities. The 
Bureau  sought  information  from  th(! 
.Small  Entity  Ke])re.sentative.s  during  the 
.Small  Business  Review  Paiuil  Outreach 
Meeting  regarding  the  potential  impact 
on  the  co.st  of  business  credit,  since  the 
.Small  Entity  Repnisentatives,  as  small 
|)rovider.s  of  financ.ial  services,  could 
also  |)rovide  valuable  in])nt  on  anv  such 
im|)act  related  to  th(i  ])roi)osed  rule.'*'" 

The  Buniau  had  no  evidence  at  the 
time  of  the  .Small  Busine.ss  R(!view 
Panel  Outreach  Meeting  that  the 
propo.sals  then  under  consideration 
would  result  iu  an  increase  in  the  cost 
of  husine.ss  credit  for  small  entities 
under  any  plausible  economic 
c:onditions.  The  propo.sals  under 
consideration  at  the  time  aj)plied  to 
consumer  credit  transactions  secured  hv 
a  mortgage,  deed  of  tru.st.  or  other 
security  interest  on  a  residential 
dwelling  ora  residential  real  property 
that  includes  a  dwelling,  and  the 
propo.sals  would  not  apj)lv  to  loans 
obtained  |)rimarily  for  business 
])urpo.ses. 

At  the  .Small  Business  Review  Panel 
Ontr(!ach  Mi:eting.  the  Bureau  asked  the 
.Small  Ihitity  Rei)r(!.s(!ntativ(!.s  a  .series  of 
(jnestions  regarding  any  potential 
increase  in  the  cost  of  business  credit. 
.Specificallv,  tlu!  .Small  Entitv 
Reinesentatives  wer(!  asked  if  they 
believed  anv  of  the  proposals  under 
con.sid(!ration  would  impact  the  co.st  of 
credit  for  small  entities  and.  if  .so.  in 
what  ways  and  whether  then!  w(!re  any 
alternatives  to  the  pro])osal.s  under 
consideration  that  could  minimize  such 
costs  while!  accomplishing  the  statutorv 
objectives  addressed  by  the  proposal.'"^ 
Although  some  Small  Entity 
Representatives  expressed  the  concern 
that  any  additional  Fedeual  regulations, 
in  general,  had  the  potential  to  increase 
credit  and  other  costs,  all  Small  Entity 
Rejjre.sentatives  responding  to  these 
(luestions  stated  that  the  proposals 
under  consideration  in  this  rulemaking 
would  have  little  to  no  im])act  on  the 
cost  of  credit  to  small  businesses.  After 
receiving  feedback  from  .Small  Entitv 
Repr(!.sentative.s  at  the  .Small  Busin(!s.s 
Review  Panel  Outreach  Meeting,  the 
Bureau  had  no  evidenci!  that  the 
projXKsed  rule  would  result  in  an 


t!..S.{',.  (>():i((l)(2)(A).  I  Ik!  Mui'iniu 
providiMl  lliis  notillcation  ;is  part  ot  tha  notitication 
aiul  iiitorniatioii  providi^tl  to  tlu;  Chid 
C.()uusi!l  willi  rospact  to  Ilia  .Small  Miisinass  Kaviaw 
I’aiial  procass  pursuant  lit  sac.lion  lil)()(h)(  1 )  ol  Ilia 
Kl'A. 

. .Sac  .a  II.S.C.  ti0:t(d)(2)lli). 

.S'aa  l•■inal  I’aiial  Kapurl  availahia  iu  Ilia 
I’roposad  Kiila  Dockat:  Dockal  II)  No.  CI<PH-2012- 
01)37.  (iv(iit(il>lr  (it.  hlli)://\\  \\  \v.ni<iul(ili()ns.;.’o\  / 

#  !(l()<:iinwnllM(iit:I}=  CFPn-2t)IZ-Oli:i7-()(t()  I . 


11408 


Federal  Register /  Vol.  78,  No.  32 /Friday,  February  l.'i,  201 3 /Rules  and  Regulations 


increase  in  the  cost  of  cnulit  lor  small 
business  entities. 

In  tlu!  IRFA.  the  Bureau  asked 
interijsted  particis  to  provide  data  and 
other  factual  information  regarding 
whether  the  proj)os(!d  rule  would  have 
any  im])act  on  the  cost  of  lacidit  for 
small  (Mitities.  Tlu;  Bnn^au  did  not 
receive  any  comments  on  this  issue.  In 
summary,  the  Bnnum  believes  that  the 
Final  Rub;  will  hsive  tlu;  cost  of  cnulit 
paid  by  small  entiti(;s  unchanged  from 
its  cnrnmt  value  and.  as  a  consecpiencc!, 
avoid  lho.se  additional  costs  to  those 
entities,  created  by  an  inability  to  luulge 
mortgage  risk  and  other  re.strictions.  that 
are  an  inevitable  cons(U]uence  under  the 
baseline. 

IX.  Paperwork  Reduction  Af;l 
A.  Overvifnv 

The  Bunum's  collection  of 
information  nupiirements  contained  in 
this  rule,  and  identified  as  such,  wen; 
sul)mitt»ul  to  the  (Iffice  of  Management 
and  Budget  (OMB)  for  review  under 
.section  3.')()7(d)  of  the  Paperwork 
Reduction  Act  of  ItlU.'j  (44  ll.S.f].  3.'>()1. 
at  sa(].)  (Paperwork  Reduction  Act  or 
PRA).  Further,  the  PRA  (44  IJ.S.C 
3r)()7(a).  (a)(2)  and  (a)(3))  luujninjs  that  a 
Federal  agcmcv  mav  not  conduct  or 
sponsor  a  collection  of  information 
nnle.ss  OMB  ap])roved  the  collection 
muter  tlu;  PRA  and  the  OMB  control 
nnmb(;r  obtained  is  dis|)laved. 
Notwithstanding  any  other  |)rovision  of 
law,  no  person  is  re(juir(;d  to  com])ly 
with,  or  is  subject  to  anv  penaltv  for 
failure  to  comj)ly  with,  a  collection  of 
information  does  not  displav  a  currently 
valid  OMB  control  number  (44  D.S.Ck 
3.'512). 

This  Final  Rule  contains  revi.sed 
information  collection  reciuirements  that 
have  not  been  aj)j)roved  by  the  OMB 
and.  therefore,  are  not  effective  until 
OMB  approval  is  obtained.  'Flu; 
information  collection  re(pnrements 
contained  in  this  rule  are  de.scrihed 
h(;low.  'Fhe  Bur(;au  will  publish  a 
.separate;  notice  in  the  Federal  Register 
announcing  the  submission  ofthe.se 
information  collection  requirements  to 
OMB  as  well  as  OMB’s  action  on  the.se 
submissions;  including,  the  OMB 
control  numh(;r  and  exj)iration  date. 

'I’his  rule  amends  12  Cd-’R  Part  1()2() 
(Regulation  Z).  Regulation  Z  currently 
contains  coll(;clion.s  of  information 
approv(;d  by  OMB.  and  the  Bureau’s 
()MB  control  numb(;r  is  31 7()-()()l ."i 
(Truth  in  Lending  Act  (Regulation  Z)  12 
('.FR  1()2()).  As  described  below,  the  rule 
amends  certain  collections  of 
information  currently  in  Regulation  Z. 

On  Septeml»;r  7.  2012.  a  notice  of 
propos(;d  rulemaking  was  published  in 


tlu;  Federal  Register  (77  FR  !j.'i271).  In 
tlu;  ])ropo.s(;d  rule,  tlu;  Bur(;au  invited 
comnu;nt  on:  (1)  \Vhetlu;r  tlu;  i)ropost;d 
collections  of  information  an;  iu;c(;ssarv 
for  tlu;  |)rop(;r  ])(;rformance  of  the 
functions  of  the  Bur(;au,  including 
whether  tlu;  information  will  hav(; 
|)raclical  utility;  (2)  tlu;  accuracy  of  tlu; 
(;stimat(;tl  l)urd(;n  a,ssociat(;d  with  tlu; 
])ropo.sed  coll(;ctions  of  information;  (3) 
liow  to  enhance  the  (luality,  utility,  and 
clarity  of  tlu;  information  to  Im; 
collected;  and  (4)  how  to  minimize  the 
burden  of  complying  with  the  pro])o.sed 
collections  of  iidbrmation,  including  the 
application  of  automated  collection 
t(;chni(pu;.s  or  otlu;r  forms  of  information 
technology.  The  comment  period  for  tlu; 
proposed  rule  expired  on  November  (>. 
2012.  In  conjunction  with  the  notice  of 
j)ropo.sed  rulemaking,  the  Bur(;au 
received  one  comment  addressing  the 
Bureau’s  PRA  analysis.  'Fhis  conmu;nt. 
r(;c(;i\'ed  from  a  nonj)rofit  loan 
originator  organization,  related  to  the 
Bureau’s  (;stimated  uumber  of 
n;.sj)ond(;nts  and  is  discus,s(;d  in  section 
B(2)(b)  b(;Iow. 

The  title  of  this  information  colh;ction 
is:  Loan  Originator  Comp(;n,sation.  Tlu; 
fn;(]iu;ncv  of  r(;s])ons(;  is  on-occasion. 
The  information  coll(;ction  r(;(|uired 
provid(;s  h(;iu;(its  for  consumers  and  is 
mandatory.  Saa  l.'i  l).S.(L  1(>()1.  at  sac]. 
Becausi;  tlu;  Bur(;au  do(;s  not  collect  anv 
information  under  tlu;  rub;,  no  issiu;  of 
coididentiality  arises.  1’he  lik(;ly 
r(;.s|)ond(;nts  an;  commercial  hanks, 
savings  institutions,  cr(;dit  unions, 
mortgage  compani(;.s  (non-hank 
cr(;ditors),  mortgage  brokers,  and 
non|)rofit  organizations  that  make  or 
broker  closed-caul  mortgage  loans  for 
consum(;rs. 

Under  the  rule,  the  Bureau  generally 
accounts  for  the  paperwork  burden 
associated  with  Regulation  Z  for  the 
following  resjjondents  pursuant  to  its 
administrative  enforcement  authority: 
insured  dej)ositorv  institutions  with 
more  than  SIO  billion  in  total  assets, 
their  dejjository  institution  affiliates, 
and  certain  non-de])ositorv  loan 
originator  organizations.  The  Bur(;au 
and  the  F'Ff-  generally  both  have 
administrative  (;nforcenu;nt  authority 
over  non-de])ository  institutions  for 
R(;gulation  Z.  Accordingly,  the  Bur(;au 
has  allocat(;d  to  it.self  half  of  its 
estimated  burden  for  non-depository 
institutions.  ()tlu;r  F’ederal  ag(;nci(;s, 
including  the  FTCi,  are  resj)on.sil)le  for 
(;stimating  and  r(;porting  to  OMB  tlu; 
total  i)ap(;rwork  burden  for  the 
institutions  for  which  thev  have 
administrative  (;nforcement  authoritv. 
They  may.  but  are  not  reciuired.  to  use 
the  Bureau’s  burden  e.stimation 
methodology. 


It  should  h(;  noted  that  the  Bureau’s 
(;.stimation  of  hurd(;ns  arising  from  those 
provisions  of  the  final  rub;  r(;garding 
loan  originator  (pialifications  takes  into 
account  tlu;  prior  screening  activities  in 
which,  tlu;  Bur(;au  heliev(;.s,  mo.st  loan 
originator  organizations  have;  pr(;viously 
(;ngag(;d.  including  obtaining  cr(;dit 
r(;port.s,  criminal  background  checks, 
and  information  about  prior 
administrative,  civil,  or  criminal 
findings  by  any  gov(;rnnu;nt  jurisdiction 
actions.  This  e.stimation  of  l)urd(;ns. 
con.s(;{]U(;ntly,  avoids  including  any 
costs  as.sociated  with  jierforming 
criminal  background,  financial 
r(;.sponsil)ility.  character,  and  general 
fitne.ss  standards  for  individual  loan 
originators  that  loan  originator 
organizations  had  alr(;ady  hired  and 
scr(;eiu;d  prior  to  the  effective  date  of 
this  final  rule  under  the  then-applical)b; 
.statutory  or  regulatory  hackground 
.standards,  e.xce])t  for  those  individual 
loan  originators  already  emj)b)y(;d  hut 
about  whom  the  loan  originator 
organization  knows  of  reliahb; 
information  indicating  that  the 
individual  loan  originator  lik(;ly  no 
b)ng(;r  nu;ets  tlu;  n;(]uir(;d  staiulards, 
regardless  of  wlu;n  that  individual  was 
hir(;d  and  scre(;iu;d. 

Using  tlu;  Bureau’s  hur<b;n  (;.slimation 
nu;thodob)gy,  tlu;  total  e.stimat(;d  hur(b;n 
for  the  a])proximately  22.800 
institutions  subject  to  the  rub;, 
including  Bur(;au  respcjiulents,'”"  is 
a|)proximately  ()4,(i00  hours  anuually 
and  104,700  on(;-tinu;  hours.  Tlu; 
aggr(;gate  estimates  of  total  hurd(;n 
])r(;sent(;d  in  this  ])art  IX  are  has(;d  on 
(;stimated  costs  that  are  averages  across 
res])ondents.  'Flu;  Bureau  expects  that 

''“‘Till!  tiiiat  riiti!  cliiritias.  in  tj  l()2(i.:t()(l')(:{){i)  aiul 
(ii)  and  in  nnw  tanninnnis  :j()(I')(.'t)(ii)-2  and 
:t()(il(:i)(ii)-:i.  Itial  ttuisn  rniinirnnionl.s  aiipty  lor  an 
individual  tiial  Itio  loan  originator  organization 
liiriis  on  or  attiir  lanuarv  It).  21)14.  thii  olloctivi!  dati! 
ottlnisi!  provision.s,  as  woll  as  lor  indix  iduals  liirod 
prior  to  this  data  who  wnro  not  soroonod  imdiir 
standards  in  olliiot  at  tho  tinui  ol  hira. 

''“'Thara  ari!  l.aii  dapositorv  institutions  (and 
thair  d(!positorv  alllliatas)  that  ara  sniijact  to  tha 
lliiraau's  adininistrativa  aniorcainant  authority.  In 
addition  thari!  ara  14li  privatalv  insurad  cradit 
unions  tliat  ara  suhjact  to  tha  Uuraau's 
adininistrativa  aniorcainant  authoritv.  l•'or  purposas 
of  this  l’K.\  anaivsis.  tha  lliiraau's  raspondants 
undar  Ragulation  7.  ara  Kl.a  dapositorv  institutions 
that  originata  closad-and  mortgagas:  77  prixatalv 
insurad  cradit  unions  that  originata  closad-and 
mortgagas:  an  astimatad  2.7K7  non-dapository 
institutions  that  originata  closad-and  mortgagas  and 
that  ara  suhjact  to  tha  lluraaii's  adininistrativa 
aiiforcamant  authority,  an  assumad  2:il)  not-lor 
profit  originators  (which  mav  overlap  with  tha  othar 
non-dapositorv  craditors).  and  il.t).')l  loan  originator 
organizations.  Unlass  otharwisa  siiacifiad.  all 
rafarancas  to  hurdan  hours  and  costs  for  tha  iiuraaii 
raspondants  for  tha  collaction  iinilar  Ragulation  7, 
ara  liasad  on  a  calculation  that  includas  ona  half  of 
hurdan  for  all  raspondants  a.xcapt  tha  dapositorv 
institutions. 
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the  amount  ol  time  re(|uired  to 
implement  each  ol  the  changes  for  a 
given  institution  may  vary  based  on  the 
si/,(!.  comjjlexity.  and  practices  oftlie 
res])ond(!nt. 

If.  Infonnution  (Jolhu.tion  IhHiiiircniaiits 
1.  Record  Retention  Recpiircanents 

Regulation  Z  currently  r(!(]iiires 
crculitors  to  create  and  maintain  records 
to  demonstrate  their  compliance  with 
Regulation  Z  provisions  regarding 
coni])ensation  paid  to  or  received  by  a 
loan  originator.  As  di.scnssed  above  in 
|)art  V.  the  final  rule  recpiires  creditors 
to  retain  these  records  for  a  three-vear 
])eriod.  rather  than  for  a  two-year  period 
as  currently  required.  The  rule  apj)lies 
the  same  recinirement  to  organizations 
when  they  act  as  a  loan  originator  in  a 
transaction,  even  if  they  do  not  act  as  a 
cnulitor  in  the  transaction. 

For  the  requirement  extending  the 
record  retention  recjuirement  for 
creditors  from  two  years,  as  currimtly 
provided  in  R(!gulation  Z.  to  three  vears. 
the  Bureau  a.ssmnes  that  there  is  no 
additional  marginal  cost.  I'Or  most,  if 
not  all  firms,  the  rerpiired  records  are  in 
ehictronic  form.  Tlu;  Bureau  ludieves 
that,  as  a  constupience.  all  creditors 
shoidd  he  able  to  use  their  existing 
r(!cordk(!eping  .systems  to  maintain  the 
riupured  (locmnentation  for  mortgage 
origination  nicords  for  one  additional 
year  at  a  negligihlt!  cost  of  inv(!sting  in 
new  storage  facilities. 

Loan  originator  organizations,  hut  not 
cnulitors.  will  incur  co.sts  from  the  new 
nupureinent  to  retain  records  related  to 
coin])ensation.  For  the  nujnirenKmt  that 
organizations  retain  records  ndated  to 
conqnmsation  on  loan  transactions, 
these  firms  will  need  to  build  the 
recpusite  rejjorting  regimes.  At  some 
firms  this  may  require  the  integration  of 
information  technology  .systems;  for 
others  simj)le  reports  can  he  generated 
from  existing  core  systems. 

For  the  roughly  8, ()()()  Bureau 
respondents  that  are  uou-depositorv 
loan  originator  organizations  hut  not 
creditors,  the  one-time  hnrd(;n  is 
estiinat(!d  to  total  approximately 
183.400  hours,  or  ap])roxiinatelv  20 
hours  p(!r  organization,  to  reviinv  the 
regulation  and  (rstahlish  the  re(]uisite 
systems  to  retain  compensation 
information.  The  Bureau  estimates  the 
recpuremeut  for  thes(!  Bureau 
respondents  to  retain  documentation  of 
coin])ensation  arrangements  is  assumed 
to  rec|uire  04.400  ongoing  burden  hours, 
or  a])proximatelv  8  hours  j)(;r 
organization,  annually.  The  Bureau  has 
allocated  to  itself  oue-half  of  this 
burden. 


rhose  r(!Cord-kee])ing  reciuirements 
that  would  have  arisen  had  the  Bureau 
cho.sen  to  retain  in  its  final  rule  the 
pro])os(!d  recpiirement  to  make  available 
a  zero-zero  alternative  are  now  ah.scmt. 
The  overall  burden  to  c:overed  persons 
cnxited  by  this  final  rule,  however, 
remains  unchanged,  since  the  Bureau 
found  uo  additional  c:ost  or  burden  was 
crealcul  by  that  earlier  provision. 

2.  R(!(]uirement  To  Obtain  Oriininal 
Background  (’.hecks.  Orculit  R(!])orts.  and 
Other  Information  forOertain  Individual 
Loan  Originators 

To  the  extent  loan  originator 
organizations  bin;  new  originators  who 
are  not  retjuired  to  he  lii:en.sed  under  the 
SAFE  Act,  and  who  are  not  so  licensed, 
the  loan  originator  organizations  are 
required  to  obtain  a  criminal 
background  check  and  credit  re})ort  for 
these  individual  loan  originators.  Loan 
originator  organizations  are  also 
recpured  to  obtain  from  the  NMLSR  or 
individual  loan  originator  information 
about  anv  findings  against  such 
individual  loan  originator  by  a 
government  jurisdiction.  In  geiuiral.  the 
loan  originator  organizations  that  are 
subject  to  this  re(|uirement  are 
depository  institutions  (including  credit 
unions)  and  bona  fide  non])rofit 
organizations  whose  loan  originators  are 
not  subject  to  State  licensing  h(!caus(; 
the  .State  has  determined  to  ])rovide  an 
exemption  for  bona  fide  nonprofit 
organizations  and  determined  tin; 
organization  to  he  a  bona  fide  noiqjrofit 
organization.  The  burden  of  obtaining 
this  information  inav  he  different  for  a 
de])ository  institution  than  it  is  for  a 
non|)rofit  organization  because 
depository  institutions  already  obtain 
criminal  background  checks  for  their 
loan  originators  to  comply  with 
Regulation  G  and  have  access  to 
information  about  findings  against  such 
individual  loan  originator  by  a 
goverum(;nt  jurisdiction  through  the 
NML.SR. 

a.  Gredit  Gheck 

Both  depository  institutions  and 
nonjji'ofit  organizations  will  incur  costs 
related  to  obtaining  credit  rei)orts  for  all 
loan  originators  that  are  hired  or  transler 
into  this  function  on  or  aft(;r  jannary  10. 
2014.  k’or  tin;  estimated  370  Bur(;au 
res])oudeuts.  which  include  depositorv 
institutions  over  .S10  billion,  their 
depositorv  affiliates,  and  non])rofit 
nondepository  organizations,  the 
estimated  one  tinn;  burden  is  roughly  2.') 
hours  and  the  estimated  on  going 
burden  is  00  hours.  This  includes  the 
total  burden  for  the  deiiository 
institutions  and  one-half  the  estimated 


burdens  for  the  nonprofit  nondepositorv 
organizations. 

h.  Griminal  Background  Ciheck 

Non|)rofit  organizations  will  incur 
costs  related  to  obtaining  criminal 
background  checks  for  all  loan 
originators  that  are  hired  or  transfer  into 
this  fmu:tion  on  or  after  january  10, 

2014.  D(;positorv  institutions  alreadv 
obtain  criminal  background  checks  for 
(;ach  of  their  individual  loan  originators 
through  the  NML.SR  for  purpo.ses  of 
i:om])lying  with  Regulation  G.  A 
criminal  background  check  provided  hv 
the  NMLSR  to  the  depositorv  institution 
is  sufficient  to  meet  the  reeinirement  to 
obtain  a  criminal  background  check  in 
this  rule.  Accordingly,  the  Bureau 
believes  they  will  not  incur  any 
additional  burden. 

Non-depository  loan  originator 
organizations  that  do  not  have  access  to 
information  about  criminal  history  in 
the  NMLSR.  including  bona  fide 
non])rofit  organizations,  could  satisfv 
the  latter  recjuireinents  by  obtaining  a 
national  criminal  background  check.-"" 
For  tin;  assumed  200  nonprofit 
originators,-"'  the  one-time  hurd(;n  is 
estiinatetl  to  he  roughly  20  hours.-"-  The 
ongoing  cost  to  i)erforin  tin;  cdiec.k  for 
in;w  hires  is  estimat(;d  to  h(;  10  hours 
annually.  'I’ln;  Bureau  has  allocat(;d  to 
its(;lf  one-half  of  the.st;  hurilens. 

The  Bureau  did  r(;ceive  oin;  comment 
from  a  nonprofit  firm  ])rimarily 
involved  in  the  ])urcha.se  and 
rehabilitation  of  HUD-FIIA  REO  honn;s. 
which  (jiieried  the  definition  of  a 
nonprofit  firm  used  by  the  Bureau  in  its 
calcnlatious.  'I’ln;  Bureau  iuchided  all 
affiliates  and  regional  offices  of  a  parent 
nonprofit  firm  in  its  original  estimate  of 
200  such  firms  that  would  he  covered  hv 
the  rule.  After  receiving  this  comment, 
however,  the  Bureau  engaged  in 
extensive  research  in  order  to  create. 


-‘"’This  cliDck.  moil!  formally  known  as  an 
individual’s  FBI  Idnniilication  Rooord.  uses  llio 
individual's  liuHorpi'inl  suhmission  lo  oollocl 
information  ahoul  prior  arrosts  and.  in  somn 
inslancos.  fodoral  (!mpiovm(!nt.  nalurali/,alion.  or 
militarv  siirvicii. 

Till!  Burnan  has  not  hoon  ahlo  lo  dolormini! 
how  manv  loan  originators  organizations  tpialilv  as 
hona  lull!  nonprofit  organi/ations  or  how  manv  of 
Ihoir  omplovni!  loan  originators  aro  not  suliii!i:t  lo 
.S.\l'’l-;  ,\i:l  lioonsing.  .\i:i:ordinglv.  Iho  Buroau  has 
nstimalod  Ihosn  munhors. 

-"-Till!  organi/.ations  am  also  assumi!d  lo  pav  .S5I) 
logoi  a  national  criminal  hackgronnd  chock. 

.Sovoral  comniorcial  sor\  icos  offor  an  inchisivo  foo. 
ranging  holwoon  .S4K.IK)  and  S.'it).llll.  for 
fiiigorprinling.  transmission,  and  KBI  procossing. 
Ba.sod  on  a  samplo  of  throo  f'BI-approvod  .sorvicos. 
accossod  on  21)12-1)8-1)2;  -Accuralo  Biomolrics. 
availahio  at:  hllp  J/wwiv.iicciirdli^hionu^lrics.coni/ 
indcx.dsir.  Daon  Truslod  Idontitv  Sorvs..  availahio 
at:  hltp://(lddn.c<>w/prinls:  and  Fioldprint.  dviiildhld 
dl  hltpJ/www.livhlpndtlhi.vdiu/ 
l‘'ltlSdliPdp‘_t'dU\\'iiUh.dsp\?ChdniwllD=:i72. 
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from  information  jirovided  by 
govm'innent  and  private  sources,  a 
national  census  of  nonprofit  loan 
originators  currently  in  ojieration.  Such 
a  census  is  currently  unavailable  from 
any  pulilic  or  juivate  .source,  based  on 
this  resean;h.  the  Bureau  found  no 
evidence  to  su])])ort  a  change  in  its 
original  estimate  and  continues  to  treat 
all  affiliates  and  regional  offices  of  a 
|)arent  nonjirofit  firm  as  one  respondent. 
The  Bureau's  research  on  the  nnmher  of 
nonprolit  firms  covered  hy  the  rule  is. 
however,  ongoing. 

c.  Information  About  Findings  Against 
the  Individual  hy  (Government 
lurisdictions 

The  information  for  employees  of 
nonprofit  organizations  is  generally  not 
in  the  NMLSR.  Accordingly,  under  the 
rule  a  nonjirofit  organization  will  have 
to  obtain  this  information  using 
individual  statements  concerning  any 
prior  administrative,  civil,  or  criminal 
findings.  For  the  emjilovees  of  bona-fide 
nonprofit  organizations,  the  Bureau 
estimates  that  no  more  than  10  jiercent 
have  anv  such  findings  hy  a 
governmental  jurisdiction  to  de.scribe. 
The  one-time  burden  is  estimated  to  be 
20  hours,  and  the  annual  burden  to 
obtain  the  information  from  new  hires  is 
(estimated  to  he  two  hours.  The  Bureau 
has  allocated  to  itself  one-half  of  these 
burdens. 

(1.  Siimnuiiv  ()l  Bur(l(ui  Hours 

For  all  of  the  collections  herein,  the 
one-time  burden  for  Bureau  resiiondents 
is  approximately  81.800  hours.  The  on¬ 
going  burden  is  approximatelv  32.300 
hours. 

The  (kmsumer  Financial  Protection 
Bureau  has  a  continuing  interest  in  the 
public's  o|)inions  of  our  collections  of 
information.  At  any  time,  comments 
rijgarding  the  burden  e.stimate.  or  anv 
other  as|Kx;t  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  may  be  sent  to; 

The  Consumer  Financial  Protection 
Bureau  (Attention:  PRA  (Iffice).  1 700  (i 
.Street  N\V..  Washington.  D(;  20.'i.‘i2.  or 
hv  the  internet  to 

PuW/f;_/T?/\ec/p/}.gov. 

I.isi  of  Subjects  in  12  CFR  Part  1020 

Advertising.  Consumer  protection. 
Credit.  (Tedit  unions.  Mortgages. 
National  banks.  Reporting  and 
recordkeeping  reipiirements.  .Savings 
as.s(M:iation.s.  Truth  in  lending. 

y\ulhorily  and  Issuance 

For  the  reasons  stated  in  the 
preamble,  the  Bureau  amends 
Regulation  Z.  12  CFR  part  1020.  as  set 
forth  below: 


PART  1026— TRUTH  IN  LENDING 
(REGULATION  Z) 

■  1.  I'he  authoritv  citation  for])art  1020 
continues  to  read  as  follows: 

Aiithority:  12  U..S.t:.  2001;  20():{-20().l. 

2007.  2000.  201 7.  .n.'il  1 .  .^.1 1  2.  .">.5:i2.  ."i5Hl :  1 
U..S.(;.  1001  at  scq. 

■  2.  .Section  1020.2.1.  as  amended  in  a 
final  rule  published  )aiuiarv  30.  2013,  is 
further  amended  hy  adding  paragra]ih 
(c)(2)  to  read  as  follows: 

§1026.25  Record  retention. 

***** 

(c)  *  *  * 

(2)  Hoenrds  rolatod  to  r(;(]uir(:iu(;nts  for 
loon  originator  coniponsation. 
Notwithstanding  paragraph  (a)  of  this 
section,  for  transactions  subject  to 
§1020.30; 

(i)  A  creditor  shall  maintain  records 
sufficient  to  evidence  all  comjiensation 
it  pays  to  a  loan  originator,  as  defined 

in  §  1020.30(a)(1).  and  the  comjien.sation 
agreement  that  governs  those  payments 
for  three  years  after  the  date  of  payment. 

(ii)  A  loan  originator  organization,  as 
defined  in  §  1020. 30(a)(l  )(iii),  shall 
maintain  records  sufficient  to  evidence 
all  coin])en.sation  it  receives  from  a 
creditor,  a  consumer,  or  another  ])erson: 
all  compensation  it  pays  to  any 
individual  loan  originator,  as  defined  in 
§1020.30(a)(l)(ii);  and  the 
compen.sation  agreement  that  governs 
each  such  receipt  or  |)avment,  for  three 
years  after  the  date  of  each  such  receipt 
or  jiayment. 

***** 

■  3.  .Section  1020.30  is  amended  hy: 

■  A.  Revising  the  section  heading,  the 
heading  of  paragraph  (a),  and  paragrajih 
(:•)(!): 

■  B.  Adding  jiaragraphs  (a)(3).  (a)(4). 
(a)(.')).  and  (h): 

■  C.  Revising  paragrajihs  (d)(1),  (d)(2), 
(e)(3)(i)(C).  and  (fi;  and 

■  D.  Adding  jiaragraphs  (g)  through  (j). 
The  additions  and  revisions  read  as 

follows: 

§  1026.36  Prohibited  acts  or  practices  and 
certain  requirements  for  credit  secured  by 
a  dwelling. 

(a)  Dofinitions.  (1)  Loon  originator,  (i) 
For  j)nrj)o.ses  of  this  section,  the  term 
“loan  originator”  means  a  jier.son  who. 
in  expectation  of  direct  or  indirect 
compensation  or  other  monetary  gain  or 
for  direct  or  indirect  compensation  or 
other  monetary  gain,  performs  any  of 
the  following  activities:  takes  an 
ajiplication.  offers,  arranges,  assists  a 
consumer  in  obtaining  or  ajiplying  to 
obtain,  negotiates,  or  otherwi.se  obtains 
or  makes  an  extension  of  consumer 
credit  for  another  person;  or  through 


advertising  or  other  means  of 
communication  rejiresents  to  the  public 
that  such  person  can  or  will  perform 
anv  of  these  activities.  The  term  “loan 
originator”  includes  an  em])loyee,  agent, 
or  contractor  of  the  creditor  or  loan 
originator  organization  if  the  employee, 
agent,  or  contractor  meets  this 
definition.  The  term  “loan  originator" 
includes  a  creditor  that  engages  in  loan 
origination  activities  if  the  creditor  does 
not  finance  the  transaction  at 
consummation  out  of  the  creditor’s  own 
resourci.s,  including  hy  drawing  on  a 
I)ona  fido  warehouse  line  of  credit  or  out 
of  deposits  held  hy  the  creditor.  All 
creditors  that  engage  in  any  of  the 
foregoing  loan  origination  activities  are 
loan  originators  for  ])ur])ose.s  of 
paragra])h.s  (0  and  (g)  of  this  section. 

The  term  does  not  include: 

(A)  A  person  who  does  not  take  a 
consumer  credit  ai)])lication  or  offer  or 
negotiate  credit  terms  available  from  a 
creditor,  but  who  jierforms  purely 
administrative  or  clerical  tasks  on  behalf 
of  a  ])erson  who  does  engage  in  such 
activities. 

(B)  An  em])loyee  of  a  manufactured 
home  retailer  who  does  not  take  a 
consumer  credit  a])plication,  offer  or 
negotiate  credit  terms  available  from  a 
creditor,  or  advise  a  consumer  on  credit 
terms  (including  rates,  fees,  and  other 
costs)  available  from  a  creditor. 

((i)  A  iierson  that  jjerforms  only  real 
estate  brokerage  activities  and  is 
licensed  or  regi.stered  in  accordance 
with  applicable  .State  law.  unless  such 
person  is  com|)ensated  hy  a  creditor  or 
loan  originator  or  hy  any  agent  of  such 
creditor  or  loan  originator  for  a 
jiarticular  consumer  credit  transaction 
subject  to  this  section. 

(U)  A  .seller  financer  that  meets  the 
criteria  in  jiaragraph  (a)(4)  or  (a)(5)  of 
this  section,  as  a]j])lif;ahle. 

(E)  A  seri’icer  or  seri’icer’s  ein])lovee.s, 
agents,  and  contractors  who  offer  or 
negotiate  terms  for  purposes  of 
renegotiating,  modifying,  re])lacing,  or 
snhordinating  jn  incijial  of  existing 
mortgages  where  consumers  are  behind 
in  their  ])ayments.  in  defiuilt,  or  have  a 
reasonable  likelihood  of  defaulting  or 
falling  behind.  This  excejition  does  not 
apply,  however,  to  a  servicer  or 
.servicer’s  employees,  agents,  and 
contractors  who  offer  or  negotiate  a 
transaction  that  con.stitntes  a 
nd'inancing  under  §  1028. 20(a)  or 
obligates  a  different  consumer  on  the 
existing  debt. 

(ii)  An  “individual  loan  originator”  is 
a  natural  jjerson  who  meets  the 
definition  of  "loan  originator”  in 
])aragraph  (a)(l)(i)  of  this  section. 

(iii)  A  “loan  originator  organization” 
is  any  loan  originator,  as  defined  in 
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paragraph  (a)(l)(i)  of  this  section,  that  is 
not  an  individual  loan  originator. 
***** 

(3)  (Compensation.  The  term 
“compensation”  includes  salaries, 
commissions,  and  any  financial  or 
similar  incentive. 

(4)  Seller  financers:  three  properties. 

A  |)er.son  (as  defimul  in  l()2().2(a)(22)) 
that  meets  all  of  the  following  criteria  is 
not  a  loan  originator  nnder  paragraph 
(a)(1)  of  this  .section: 

(i)  The  person  provides  .selhir 
financing  for  the  sale  of  three  or  fewer 
properties  in  any  12-month  period  to 
purchasers  of  such  properties,  each  of 
whic;h  is  owned  by  the  person  and 
serves  as  .security  for  the  financing. 

(ii)  The  person  has  not  constructed,  or 
acted  as  a  contractor  for  the 
c:onstriu:tion  of,  a  residence  on  the 
property  in  the  ordinary  course  of 
hnsiness  of  the  person. 

(iii)  Tin;  person  provides  .sdler 
financing  that  meets  the  following 
nuinirements: 

(A)  The  financing  is  fully  amortizing. 

(15)  The  financing  is  one  that  the 
person  determines  in  good  faith  the 
consumer  has  a  reasonable  ability  to 
rejjay. 

((i)  The  financing  has  a  fixed  rate  t)r 
an  adjustable  rate  that  is  adjustable  after 
fiv(;  or  more  years,  snhjcict  to  rea.sonahle 
annual  and  liletime  limitations  on 
inter(;st  rate  increases.  If  the  financing 
agreement  has  an  adjustable  rate,  the 
rate  is  determined  by  the  addition  of  a 
margin  to  an  index  rate  and  is  subject 
to  reasonable  rate  adjustment 
limitations.  The  index  tlu;  adjustable 
rate  is  based  on  is  a  widely  available 
index  such  as  indices  for  (J.S.  Treasury 
.securities  or  I.IBOR. 

(5)  Seller  financers;  one  property.  A 
natural  j)erson,  estate,  or  trust  that 
meets  all  of  the  following  criteria  is  not 
a  loan  originator  under  paragraph  (a)(1) 
of  this  section: 

(i)  'Die  natural  ])erson,  estate,  or  trust 
jjrovides  .seller  financing  for  the  sale  of 
only  one  proi)erty  in  any  12-month 
]u;riod  to  purcha.sers  of  suc:h  ))rop(!rty. 
which  is  owned  by  the  natural  ])erson, 
estate,  or  trust  and  serves  as  .s(!cnrily  for 
the  financing. 

(ii)  The  natural  ])erson,  estat(!.  or  trust 
has  not  constructed,  or  ac;ted  as  a 
contractor  for  the  construction  of.  a 
residence  on  the  i)roperly  in  the 
ordinary  conr.se  of  husine.ss  of  the 
j)er.son. 

(iii)  The  natural  person,  estate,  or 
trust  jnovides  seller  financing  that 
meets  the  following  retjuirements: 

(A)  The  financing  has  a  repayment 
schedule  that  does  not  residt  in  negative 
amortization. 


(15)  'I’he  financing  has  a  fixed  rate  or 
an  adjustable  rate  that  is  adjustable  after 
five  or  more  years,  subject  to  nnisonahle 
annual  and  lifetime  limitations  on 
interest  rale  increa.ses.  If  the  financing 
agreement  has  an  adjustable  rate,  the 
rate  is  determined  by  the  addition  of  a 
margin  to  an  index  rate  and  is  subject 
to  reasonable  rati?  adjustment 
limitations.  The  index  the  adjustable 
rate  is  based  on  is  a  widely  available 
index  such  as  indices  for  U.S.  Treasurv 
securities  or  I.1I5()R. 

(h)  Scope.  Paragraph  (c)  of  this  section 
ap|)lie.s  to  closed-end  consumer  credit 
transactions  .secureil  by  a  consumer’s 
principal  dwelling.  Paragraphs  (d),  (e), 

(11,  (g).  (h).  and  (i)  of  tins  section  a|3]dy 
to  clo.sed-end  consumer  credit 
transactions  .secured  by  a  dwelling.  This 
section  does  not  a])ply  to  a  home  ecpiitv 
line  of  credit  subject  to  §  102(5.40, 
except  that  paragra])h.s  (h)  and  (i)  of  this 
section  apply  to  such  credit  when 
secured  by  the  consumer’s  |)rincipal 
dwelling.  Paragraphs  (d).  (e).  (f).  (g).  (h). 
and  (i)  of  this  section  do  not  a])])ly  to 
a  loan  that  is  securcHl  by  a  consumer’s 
inten^st  in  a  timeshare  i)lan  tlesc:rit)ed  in 
11  IJ.S.C.  101  (.530). 
***** 

(d)  *  *  * 

(1)  Payments  based  on  a  term  of  a 
transaction,  (i)  lvxce])t  as  |)rovided  in 
l)aragraph  (d)(1)(iii)  or(iv)  of  this 
section,  in  connection  with  a  consumer 
credit  transaction  secured  by  a  dwelling, 
no  loan  originator  shall  receive  and  no 
])erson  shall  ])av  to  a  loan  originator, 
directly  or  indirectly,  compensation  in 
an  amount  that  is  based  on  a  term  of  a 
transaction,  the  terms  of  multiple 
transactions  by  an  individual  loan 
originator,  or  the  terms  of  multiple 
transactions  by  multiple  indiviclual  loan 
originators.  If  a  loan  originator’s 
compen.sation  is  based  in  whole  or  in 
part  on  a  factor  that  is  a  jiroxy  for  a  term 
of  a  transaction,  the  loan  originator’s 
comj)en.sation  is  based  on  a  term  of  a 
transac:tion.  A  factor  that  is  not  it.self  a 
term  of  a  transaction  is  a  proxy  for  a 
term  of  the  transaction  if  the  factor 
consistently  varies  with  that  term  over 
a  significant  numher  of  transactions, 
and  the  loan  originator  has  the  ability, 
directlv  or  indir(u:tly.  to  add.  dro]).  or 
change  the  factor  in  originating  the 
transaction. 

(ii)  For  purj)o.ses  of  this  paragraph 
(d)(1)  only,  a  “term  of  a  transaction"  is 
any  right  or  obligation  of  the  parties  to 
a  credit  transaction.  The  amount  of 
credit  extended  is  not  a  term  of  a 
transaction  or  a  proxy  for  a  term  of  a 
transaction,  ])rovided  that  compensation 
received  by  or  paid  to  a  loan  originator, 
directly  or  indirectly,  is  ha.sed  on  a  fixed 


percentage  of  the  amount  of  credit 
extended;  however,  such  compen.sation 
may  he  .suhj(;ct  to  a  minimum  or 
maximum  dollar  amount. 

(iii)  An  individual  loan  originator 
may  receive,  and  a  |5er.son  may  i)ay  to 
an  individual  loan  originator, 
com])ensation  in  the  form  of  a 
contribution  to  a  defimul  contribution 
])lan  that  is  a  designated  tax-advantaged 
plan  or  a  benefit  under  a  defined  benefit 
l)lan  that  is  a  designated  tax-advantagcul 
])lan.  In  the  ca.se  of  a  contribution  to  a 
defined  contribution  plan,  the 
contribution  shall  not  be  directlv  or 
indirectly  based  on  the  terms  of  that 
individual  loan  originator’s 
transactions.  As  used  in  this  paragraph 
(d)(1)(iii),  “designated  tax-advantaged 
plan”  means  any  plan  that  nuusts  the 
luujuirements  of  Internal  Revenue  (5ode 
.section  401  (a).  2(5  U.S.C.  401(a): 
employee  annuity  plan  desc;rihed  in 
Internal  Revenue  (lode  section  403(a), 

2(5  IJ..S.C.  403(a):  simple  retirement 
account,  as  defined  in  Internal  Revenue 
Code  section  408(p).  2(5  U.S.C.  4()8(p); 
simplified  empUnuu!  ])en.sion  descriluul 
in  Internal  Revenue  Code  section  4()8(k). 
2(5  IJ..S.C.  4()8(k);  annuity  contract 
described  in  Internal  Revenue  Code 
section  403(1)).  2(5  IJ.vS.C.  403(1));  or 
eligible  deferred  compensation  plan,  as 
defined  in  Internal  Revenue  Code 
.section  4.57(1)),  2(5  U.S.C.  457(1)). 

(iv)  An  individual  loan  originator  mav 
receive,  and  a  person  may  pav  to  an 
individual  loan  originator, 
com])en.sation  under  a  non-deferred 
profits-hased  compensation  plan  (/.e.. 
any  arrangement  for  the  pavment  of 
non-deferred  compensation  that  is 
determined  with  reference  to  the  profits 
of  the  person  from  mortgage-related 
business),  provided  that: 

(A)  'Fhe  com])en.sation  paid  to  an 
individual  loan  originator  pursuant  to 
this  paragraph  (d)(1)(iv)  is  not  directly 
or  indirectly  ha.sed  on  the  terms  of  that 
individual  loan  originator’s  transactions 
that  are  subject  to  this  ])aragraph  (d); 
and 

(15)  At  least  one  of  the  following 
conditions  is  satisfied: 

(/)  The  compen.sation  paid  to  an 
individual  loan  originator  pursuant  to 
this  paragra])!)  (d)(1)(iv)  does  not.  in  the 
aggregate,  exceed  10  percent  of  the 
individual  loan  originator’s  total 
com])en.sation  corre.s])onding  to  the  time 
])eriod  for  which  the  compensation 
under  the  non-deferred  profits-hased 
com])en.sation  plan  is  paid;  or 

(2)  The  individual  h)an  originator  was 
a  loan  originator  for  ten  or  fewer 
transactions  subject  to  this  ])aragraph  (d) 
consummated  during  the  12-month 
period  preceding  the  date  of  the 
c;ompen.sation  determination. 
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(2)  Pavinunts  hv  i)ersons  olliar  than 
consitnun'.  (i)  Dual  (:oiu})(uis(iti()n.  (A) 
Fx(:ej)t  as  provided  in  paragraph 

(d)(2)(i)(C)  of  this  section,  if  anv  loan 
originator  receiv(!s  compensation 
directly  from  a  consumer  in  a  consumer 
cnulit  transaction  .secured  hv  a  dwcdling: 

(1)  No  loan  originator  shall  receive 
compensation,  dinictly  or  indirectly, 
from  any  perst)n  other  than  the 
consumer  in  connection  with  the 
transaction;  and 

(2)  No  person  who  knows  or  has 
reason  to  know  of  the  consumer-])aid 
compensation  to  the  loan  originator 
{other  than  the  consumer)  shall  pav  any 
compensation  to  a  loan  originator, 
directly  or  indinictly.  in  connection 
with  the  transaction. 

(H)  (x)mpensation  received  directly 
from  a  consumer  includes  ])avment.s  to 
a  loan  t)riginator  made  pursuant  to  an 
agreement  between  the  consumer  and  a 
person  other  than  the  creditor  or  its 
affiliates,  under  which  such  otlun' 
piu'.son  agrees  to  provide  funds  toward 
the  consumm  's  costs  of  the  transaction 
(including  loan  originator 
comptmsation). 

((^)  If  a  loan  originator  organization 
n!ceives  compensation  directly  from  a 
consumer  in  conmiction  with  a 
transaction,  the  loan  originator 
organization  may  pay  t;ompensation  to 
an  individual  loan  originator,  and  tin; 
individual  loan  originator  may  rec(;ive 
compensation  from  th(>  loan  originator 
organization,  subject  to  paragraj)!!  (d)(1) 
of  this  s(!ction. 

(ii)  E\(uuption.  A  ])ayment  to  a  loan 
originator  that  is  otherwise  jjrohihittul 
by  s(!ction  1 2t)15{c)(2)(A)  of  the  Truth  in 
l.(!nding  Act  is  neverthehi.ss  permitted 
pursuant  to  section  12Ul3(c)(2)(B)  of  tin; 
Act.  regardless  of  whether  the  consumer 
makes  any  upfront  payment  of  di.scount 
l)oints.  origination  points,  or  fees,  as 
described  in  section  12t)B(c)(2){13)(ii)  of 
the  Act.  as  long  as  the;  loan  originator 
does  not  receive  any  comjjensation 
directly  from  the  consumer  as  described 
in  section  125)B(c)(2)(B)(i)  of  the  Act. 

(e)  *  *  * 

(3)  *  *  * 

(i)  *  *  * 

((])  The  loan  with  the  lowe.st  total 
dollar  amount  of  di.scount  points, 
origination  points  or  origination  fees  (or. 
if  two  or  mon;  loans  have  the  saim;  total 
dollar  amount  of  discount  ])oint.s. 
origination  |)oints  or  origination  fees, 
the  loan  with  the  lowiist  interest  rate 
that  has  the  low(!.st  total  dollar  amount 
of  di.scount  j)oints.  origination  points  or 
origination  fe(!.s). 

***** 

(f)  Loan  ()vi}!,in(itoi'  (nullification 
riuiuircincnts.  A  loan  originator  for  a 


consumer  credit  transaction  securcid  hv 
a  dwelling  mu.st.  when  recpiired  hv 
a])plical)le  State  or  Fculeral  law,  he 
registenul  and  licen.sed  in  accordance 
with  those  laws,  including  the  .Scu  ure 
and  Fair  Fnforcement  for  Mortgage 
Licensing  Ac:l  of  2008  (.SAl'l']  Act,  12 
U.S.(k  .'5102  cl  scij.).  its  imjjhnmmting 
regulations  (12  (3'’R  j)arl  1007  or  i)art 
1008).  and  State;  SAFI':  Act 
im|)l(;meuting  law.  Te;  comply  with  this 
paragra])h  (f),  a  loan  originator 
organization  that  is  not  a  government 
ageaicy  or  State  housing  f  inance  agency 
mu.st: 

(1)  Ceiinply  with  all  a])i)lical)le  State; 
law  re;e]iurement.s  fe)r  le;gal  e;xiste;ne:e  auel 
fe)re;ign  eiualificiitieni; 

(2)  Knsure;  that  t;ae;h  inelivielual  le)an 
e)riginate)r  wliee  weaks  leer  the;  le)im 
e)riginate)r  eerganization  is  lie;enseel  or 
re;gi.ste;reel  to  the;  extent  the  inelivielual  is 
re;e|uire;el  te)  be;  lie;e;n.se;el  eer  re;gi.stereel 
uneler  the;  SAFH  Ae;t,  its  implementing 
re;gulalie)n.s,  anel  Steite  SAFi:  Ae:t 
imi)leme;nling  law  l)e;fe)re;  the;  inelivideiiil 
;ie:t.s  as  a  leean  e)riginate)r  in  a  e:e)nsume;r 
e:reelit  tran.s;ie:tie)n  .se;e:ure;el  by  ii  elwe;lling; 
anel 

(3)  l'’e)r  e;iie:h  e)f  its  inelivielual  le):m 
eerigimite)!'  e;m])le)ve;e;.s  wlu)  is  met 
re;eiuire;el  te)  he;  lie:e;n.se;el  .mel  is  ne)t 
lie;e;n.se;el  iis  ;i  lejiin  e)riginale)r  pursuiuit  te) 
^  1008.103  e)f  this  e:hapte;r  e)r  .St.ite;  ,SAl'’i: 
Ae:t  im])le;me;uting  liiw: 

(i)()l)liiin  fV)!'  ciny  inelivielual  wheem 
the;  le)im  e)rigin<ite)r  e)rganizalie)n  hire;el  e)n 
e)r  after  liinuary  10,  2014  (eer  wheem  the 
leean  eeriginiiteer  e)rg;mizatie)n  hire;el  l)e;fe)re; 
this  eliite;  hut  fe)r  wheein  the;re;  we;re;  ne) 
apj)lie:ahle;  statuteery  e)r  re;gidate)ry 
l)ae:kgre)unel  stanehuels  in  e;ffe;e:t  at  the; 
time;  e)f  hire  e)r  before  (amiary  10.  2014, 
use;el  to  se;ree;n  the  inelivielual)  auel  leer 
any  individual  re;garelles,s  e)f  when  hireel 
wlu),  haseel  e)n  re;lial)le  infe)rmatie)n 
kne)wn  te)  the  le);m  originate)!’ 
e)rganizatie)n.  likely  ele)e;s  ne)l  me;et  the 
stanelarels  under  §  102().3()(f)(3)(ii). 
be;fore  the  inelivielual  ae:t.s  as  a  le)an 
eeriginate)!'  in  ei  e:e)nsume;r  e:re;elit 
tran.siictie)!!  .se;e:eire;el  hv  a  elwelling: 

(A)  A  e:riminal  l)ae:kgre)unel  e:he;e:k 
thre)Ugh  the  Natie)nwiele;  Me)rtgage 
ldce;using  System  anel  Re;gi.stry  (NMLSR) 
e)r,  in  the;  e:a.se;  e)f  ;m  inelivielual  bean 
eerigimite)!'  whe)  is  ne)t  a  re;gi.ste;reel  leean 
e)riginate)r  unele;r  the  NMLSR.  ;i  e:riminiil 
l);ickgre)unel  e:he;e:k  freem  a  hiw 
e;nfe)re;e;me;nt  iige;ne;y  eer  e;e)mme;re:ial 
.se;rvie:e;; 

(B)  A  e:re;elil  re;|)e)rt  fre)m  a  e;e)nsumer 
re;pe)rting  <ige;ne:y  ele;.se:ril)e;el  in  se;e:tie)n 
()03(]))  e)fthe;  Fair  Creelil  Re;pe)rling  Ae:t 
(I.*)  IJ.S.d.  l()81;i(p))  ,se;e;ure;el.  whe;re; 
applie:al)le,  in  e:e)mj)liane;e;  with  the; 
re;e]uire;ment.s  of  se;e:tion  004(1))  e)f  the; 
Fair  (:re;elit  Re;pe)rting  Ae;t.  l.'l  IJ.S.C. 
10811)(1));  anel 


(C)  Infeernicitie)!!  freem  the;  NMLSR 
al)e)ut  ciny  aehninistrative;.  e.ivil,  or 
e  i’iininal  finelings  by  ;my  ge)ve;rnme;nt 
juri.selie:tie)n  e)r.  in  the;  e:ase  e)f  ;m 
inelivieluiil  leean  eeriginate)!'  whe)  is  not  ii 
re;gi.ste;re;el  le)an  e)riginfite)r  unele;r  the; 
NMl.SR.  sue:h  infe)rimilie)n  fre)m  the 
inelivielual  leean  e)riginafe)r: 

(ii)  I)e;termiue;  e)n  the  h.isis  e)f  the; 
infbrmeitie)!)  eehtaineel  pursuiint  te) 
]);iragraph  (f)(3)(i)  e)f  this  .see;tie)n  anel 
any  e)the;r  iide)rmatie)n  reii.seenahlv 
aviiilahle;  te)  the  le)an  e)riginate)r 
e)rganizatie)n.  fe)r  any  ineliviehml  whe)m 
the  le)an  e)riginate)r  e)rganizaf ion  hire;el  e)n 
e)r  after  )anuarv  10.  2014  (e)r  whe)m  the; 
loan  eeriginate)!'  organizatie)n  hire;el  hefeere 
this  elate  hut  lor  whom  there  were;  lU) 
applie;al)le  statutory  or  re;gulate)rv 
haeikgrounel  standards  in  effe;e;t  at  the 
time;  e)f  hire;  eer  l)efe)re;  )anuary  10.  2014, 
use;el  to  .se:re;e;n  the  indivielual)  anel  for 
any  inelivielual  re;garelle;.ss  e)f  whe;n  hire;el 
whe),  l)ase;el  e)n  re;lial)le  informatie)!! 
kne)wn  te)  the;  loan  originate)]’ 
eerganization.  like;lv  ele)e;.s  not  me;et  the; 
stanelarels  unele;r  this  §  1 020.30(l)(3)(ii), 
hefeere;  the;  inelivielual  iie:ts  as  ;i  leean 
eerigiuiite)!’  in  a  e:e)n.sume;r  e:re;elit 
tr€m.sae:tie)n  se;e;ure;el  by  a  elwe;lling,  thiit 
the;  inelivielual  le)an  e)riginale)r: 

(A)(/)  Ihis  ne)t  been  e:e)nvie:te;el  e)f,  e)r 
l)le;aele;el  guilty  e)r  nolo  contendere  te).  a 
le;le)ny  in  a  ele)me;.stie:  e)r  military  e:e)url 
eluring  the;  ])re;e:e;eiing  ,se;ve;n-ye;ar  ])e;rie)el 
e)!’.  in  the;  e:ase;  e)f  ii  fe;le)ny  inve)lving;m 
cie:t  e)f  frauel,  eli.she)ne;.sty,  ei  l)re;ae:h  e)f 
tru.st,  e)!’  money  hmnelering.  at  ;my  time; 

(2)  Fe)!’  purpe).se;s  e)f  this  par:igr;!|)h 
(f)(3)(ii)(A): 

(/)  A  e;rime;  is  a  feleuiy  eenly  if  at  the; 
time  e)f  e:e)nvie;tie)n  it  w.is  e:la.s.sifieel  as  a 
fe;le)ny  uneler  the  law  e)f  the  jui’i.selie;tie)n 
uneler  whie;h  the;  inelivielual  was 
e;ouvie:te;el: 

[ii)  Ex])unge;el  e:e)nvie:tie)n,s  anel 
p<irele)ne;el  c:e)nvie;tie)n.s  elo  ne)t  reneler  an 
inelivielual  une|ualifie;el:  anel 

(Hi)  A  e;e)nvie:lie)n  eer  ])le;a  of  guilty  e)r 
nolo  contendere  eleees  ne)t  re;neler  an 
inelivielual  une]ualifie;el  uneler  this 
5?  1020.30(0  if  the  le)an  e)riginate)r 
e)rganizatie)n  has  eebtaineel  e:e)nse;nt  te) 
e;m])le)V  the;  inelivielual  freem  the;  Fe;ele;ral 
ne;i)e)sit  lnsurane:e;  (:e)rpe)i’<itie)n  (e)r  the; 
Beearel  e)f  Ceeverneers  e)f  the;  f'eeleral 
Re;.se;rve;  .System,  as  ci])j)lie:al)le;)  ])ur.suanl 
te)  .se;e;tie)n  l!t  e)f  the;  Fe;ele;r;!l  11e;])e)sit 
lnsur;me:e;  Ae:t  (FDIA).  12  IL.S.C.  1820, 
the;  Natieenal  Cre;elit  Unieen 
Aelministnitie)!!  pursuant  te)  .see:tie)n  20.'5 
e)f  the;  I'Teleral  (:re;elit  lJnie)n  Ae:t  (FClliA), 
12  l)..S.C:.  178.')(el),  or  the  Farm  Creelil 
Aelministratie)!)  pursuant  te)  se;e;tie)n 
.'5.0.'5(el)  e)f  the  Fiirm  Cre;elit  Ae;t  e)f  1071 
(FCA),  12  U.S.C.  227a-14(el). 
ne)twithstaneling  the;  bars  pe)se;el  with 
respe;e:t  to  that  e:e)nvie;tie)n  or  i)lea  by  the 
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I'DIA.  FCIIA.  and  FCA.  as  aj)|)li(:al)lo: 
and 

(H)  Has  (Unnonstrated  financial 
responsibility,  character,  and  general 
fitness  such  as  to  warrant  a 
d(;ternnnation  that  the  individual  loan 
originator  will  oj)erate  honestly,  fairlv, 
and  efficiently;  and 

(iii)  Frovide  ])eriodic  training 
covering  Fed(!ral  and  .Slate  law 
nuiuinanents  that  ap])ly  to  the 
individual  loan  originator's  loan 
origination  activities. 

(g)  Ndiiw  and  NMLSli  ID  on  loan 
docnnnnits.  (1)  Fora  c;onsnmer criulit 
transaction  secured  hy  a  dwelling,  a 
loan  originator  organization  must 
include  on  the  loan  documents 
described  in  ])aragrai)h  (g)(2)  of  this 
.section,  whenever  each  such  loan 
document  is  provided  to  a  consumer  or 
])re.sented  to  a  consumer  for  signature, 
as  ai)i)licahle: 

(1)  Its  name  and  NMLSR  ID.  if  the 
NMhSR  has  lu’ovided  it  an  NMLSR  ID: 
and 

(ii)  The  name  c)f  the  individual  loan 
originator  (as  the  name  appears  in  the 
NML.SR)  with  i)rimarv  res])onsihility  for 
the  origination  and,  if  tin;  NML.SR  has 
provided  such  ])erson  an  NML.SR  ID, 
that  NML.SR  ID. 

(2)  Tlu!  loan  doiannents  that  must 
include  the  names  and  NML.SR  IDs 
j)nrsnant  to  i)aragra])h  (g)(1)  of  this 
.section  are: 

(i)  The  c:r(!dit  application: 

(ii)  |Re.served| 

(iii)  Th(!  note  or  loan  contract:  and 

(iv)  The  security  instrument. 

(3)  For  jjiirpo.ses  of  this  .section. 
NML.SR  ID  means  a  nnmh(!r  assigned  hy 
the  Nationwide  Mortgage  Liccmsing 
.System  and  Regi.strv  to  facilitate 
electronic  tracking  and  uniform 
identification  of  loan  originators  and 
public  access  to  the  employment  history 
of.  and  the  ])nhliclv  adjudicated 
disciplinary  and  enforcement  actions 
against,  loan  originators. 

(h)  Prohibition  on  mandatory 
arbitration  clansos  and  waivars  of 
certain  consinner  rights.  (1)  Arbitration. 
A  contract  or  other  agreement  for  a 
consumer  credit  tran.sac:tion  secured  hy 
a  dwelling  (including  a  home  ecpiity 
line  of  credit  secunul  hy  the  consinner's 
principal  dwelling)  may  not  include 
terms  that  recpiire  arhitration  or  any 
other  non-jndicial  ])rocednre  to  resolve 
any  controversy  or  settle  any  claims 
arising  out  of  the  transaction.  This 
])rohihition  does  not  limit  a  consumer 
and  cnxlitor  or  any  assignee  from 
agreeing,  after  a  di.s|mte  or  claim  under 
the  tran.saction  ariscis.  to  settle  or  use 
arbitration  or  other  non-jndicial 
j)rocedure  to  resolve  that  di.sjjute  or 
claim. 


(2)  No  mnvers  ofPedeird  statutory 
causes  of  action.  A  contract  or  other 
agreement  relating  to  a  consumer  credit 
transaction  secured  hy  a  dwelling 
(including  a  home  (!(|nity  line  of  credit 
secured  hy  tin;  consumer’s  ])rincii)al 
dwelling)  may  m)t  he  applicul  or 
interpr(!ted  to  bar  a  consumer  from 
bringing  a  claim  in  court  ])m'snant  to 
any  ])rovi.sion  of  law  for  damages  or 
other  relief  in  connection  with  any 
alh;ged  violation  of  any  Fecleral  law. 

This  ])rohihition  does  not  limit  a 
consumer  and  creditor  or  any  a.ssignee 
from  agreeing,  after  a  dispute  or  claim 
under  the  tran.saction  aris(\s.  to  .settle  or 
use  arhitration  or  other  non-jndic:ial 
pr(u;edure  to  resolve  that  di.s])ute  or 
claim. 

(1)  Prohibition  on  financing  single- 
preiniinn  credit  insurance.  (1)  A  creditor 
may  m)t  finance,  directly  or  indirectly, 
any  premiums  or  fees  for  credit 
insnranc(!  in  connection  with  a 
consumer  credit  tran.saction  .secured  hy 
a  dwelling  (including  a  home  ecpiity 
line  of  credit  .secured  hy  the  consumer's 
jirincipal  dwelling).  This  |)rohihition 
does  not  apply  to  credit  in.snranc;e  for 
which  |)reminm.s  or  fees  are  calculated 
and  ])aid  in  full  on  a  monthly  basis. 

(2)  For  pnrjioses  of  this  paragra])h  (i). 
“credit  insurance": 

(1)  Means  c;redit  life,  credit  di.sahility, 
credit  nnemploymcait.  or  credit  property 
insurance,  or  any  other  accident,  loss-of- 
income,  life,  or  health  insurance,  or  any 
])ayment.s  directly  or  indirectly  for  any 
debt  cancellation  or  suspension 
agreement  or  c;ontract.  hut 

(ii)  Excludes  credit  unemployment 
insurance  for  which  the  unemployment 
insurance  ])remium.s  are  rea.sonahle.  the 
creditor  receives  no  ilirect  or  indirect 
compen.sation  in  connection  with  the 
unemployment  insurance  premiums, 
and  the  unemployment  insurance 
premiums  are  paid  pursuant  to  a 
.se])arate  insurance  contract  and  are  not 
paid  to  an  affiliate  of  the  creditor. 

(j)  Policies  and  procedures  to  ensure 
and  monitor  compliance.  (1)  A 
dejjository  institution  must  establish 
and  maintain  written  policies  and 
])rocednres  reasonably  designed  to 
ensure  and  monitor  the  com])liance  of 
the  de])ositorv  institution,  its 
employees,  its  subsidiaries,  and  its 
subsidiaries’  em])loyees  with  the 
reipiirements  of  paragrajihs  (d),  (e),  (f). 
and  (g)  of  this  section.  These  written 
policies  and  j)rocednre.s  mn.st  he 
a])])ropriale  to  the  nature,  size, 
comjilexity,  and  scope  of  the  mortgage 
lending  activities  of  the  de])ository 
institution  and  its  subsidiaries. 

(2)  For  purposes  of  this  paragra])h  (j), 
“de])ository  institution”  has  the 
meaning  in  .section  1. '503(2)  of  the  .SAFE 


Act.  12  IL.S.Cl.  .‘)1()2(2).  For  pnr|)o.se.s  of 
this  paragraj)h  (j),  “snhsidiarv”  has  the 
meaning  in  section  3  of  the  Federal 
Deposit  Insurance  Act.  12  l)..S.G.  1813. 
***** 

■  4.  In  .Supplement  I  to  Part  1020 — 
Official  Interpretations: 

■  A.  Under  .Sec//on  l()2(i.25 — Record 
Retention: 

■  i.  Under  Z'jfnj  (lenend  ride,  paragra])h 
.'j  is  removed. 

■  ii.  2,l(c)(2)  Records  related  to 
reipiirements  for  loan  originator 
compensation  and  paragraphs  1  and  2 
are  added. 

■  13.  The  heading  for  Section  11)26.36  is 
revised. 

■  Ci.  Under  newlv  designated  Section 
1026.36: 

■  i.  Paragrai)hs  1  and  2  are  removed. 

■  ii.  The  heading  for  36la}  is  revised. 

■  iii.  Under  newly  designated  36(a): 

■  a.  Raragra})h.s  1  and  4  are  re\'i.sed.  and 
paragraph  .'5  is  added. 

■  h.  36(aj(-4j  Seller  financers:  three 
properties  and  paragraphs  1  and  2  are 
added. 

■  c.  36(a)i5)  Seller  financers:  one 
property  kind  paragraph  1  are  added. 

■  iv.  36(b)  Scope  and  ])aragraph  1  are 
added. 

■  V.  Under  36(d)  Prohibited  payments  to 
loan  originators: 

■  a.  Paragraph  1  is  revised. 

■  h.  The  heading  for  36(d)( 7  j  is  revi.sed. 

■  c.  Under  newly  designated  36(d)(1). 
paragra])hs  1  through  8  are  revised  and 
j)aragraj)h  10  is  added. 

■  d.  Under  36(dl(2)  Payments  by 
persons  other  than  consumer. 
|)aragraj)hs  1  and  2  are  removed,  and 
36(d)(2)(i)  Dual  compensation  and 
paragraj)hs  1  and  2  are  added. 

■  vi.  Under  36(e)(3)  Loan  options 
presented,  paragraph  3  is  reviseil. 

■  vii.  36(f)  Loan  originator  qualification 
requirements  and  36(g)  Name  and 
NMLSR  ID  on  loan  documents  are 
added. 

The  revisions  and  additions  read  as 
follows: 

Supplement  1  to  Part  1020 — ()i)if:ial 
Interpretations 

***** 

Subpart  D — Miscellaneous 

§  1020.2.'> — Record  Retention 

***** 

2.')(c)  Records  Related  to  (Certain 
Rerpiirements  for  Mortgage  Loans 

2.‘i(c)(2)  Records  Related  to 
Recjuirements  for  Loan  Originator 
Uompensation 

1.  Scope  of  records  of  loan  originator 
compensation.  .Section  1020.2.'5(c)(2)(i) 
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nujuires  a  laeditor  to  maintain  records 
sniticient  to  evidence  all  compensation 
it  jiays  to  a  loan  originator,  as  well  as 
the  compensation  agreements  that 
govern  those  jiayments,  lor  three  years 
alter  the  date  ol  the  pavments.  .Section 
1()2(i.25(c)(2)(ii)  reijnires  that  a  loan 
originator  organization  maintain  records 
sniilciiMit  to  evidence  all  compen.sation 
it  niceives  from  a  creditor,  a  consumer, 
or  another  person  and  all  com])(;nsation 
it  pays  to  any  individual  loan 
originators,  as  widl  as  the  com])ensation 
agreements  that  govern  those  payments 
or  receijits,  for  thnui  yiiars  after  the  date 
of  the  receipts  or  payments. 

i.  liacords  sufficiHnt  to  ovidonco 
IHiyniont  and  ivcoipi  oj  coiuponsation. 
Records  are  snfilcient  to  evidence 
payment  and  receipt  of  compensation  if 
they  demonstrate  the  following  facts: 

'file  nature  and  amount  of  the 
compen.sation;  that  the  compensation 
was  ])aid.  and  hy  whom:  that  the 
compensation  was  nu'.eived.  and  hy 
whom;  and  when  the  payment  and 
receipt  of  compen.sation  occurred.  The 
comjiensation  agriiements  themselvcis 
an;  to  he  retained  in  all  circumstances 
consistent  with  §  l()2(i.2.5(c)(2)(i).  The 
additional  records  that  an;  snfficient 
neci!ssarily  will  varv  on  a  case-hv-case 
basis  (lei)(!nding  on  the  facts  and 
circumstances.  |)articnlarlv  with  regard 
to  the  natun?  of  the  compen.sation.  For 
examphi.  if  the  compensation  is  in  the 
form  of  a  .salary,  riicords  to  he  retained 
might  include  copiijs  of  reipiinul  filings 
umhir  the  Internal  Rin’enne  ('.ode  that 
demonstrate  the  amount  of  the  salary.  If 
the  com|)i!nsation  is  in  the  form  of  a 
conlrihnlion  to  or  a  benefit  under  a 
designated  tax-advantaged  retirement 
jilan.  records  to  he  maintained  might 
include  copies  of  reijuired  filings  under 
the  Internal  Revenue  ('.ode  or  apjilicahle 
provisions  of  the  Employee  Retirement 
income  .Security  Act  of  l‘)74  (ERI.SA).  29 
U.S.C.  1001  ot  soq..  relating  to  the  jilans. 
copies  of  the  plan  and  amendments 
thereto  in  which  individual  loan 
originators  jiarticipate  and  the  names  of 
any  loan  originators  covered  hv  such 
jilans.  or  determination  letters  from  the 
Internal  Revenue  .Service  regarding  such 
j)lans.  If  the  compensation  is  in  the 
natun;  of  a  commi.ssion  or  honns. 
records  to  he  retained  might  include  a 
.settlement  agent  “How  of  funds" 
worksheet  or  other  written  nicord  or  a 
creditor  closing  instructions  letter 
directing  dishnrsement  of  fees  at 
consummation.  Where  a  loan  originator 
is  a  mortgage  broker,  a  disclosure  of 
compen.sation  or  broker  agreement 
reijuired  by  apjilicahle  .State  law  that 
recites  the  broker’s  total  compensation 
for  a  transaction  is  a  record  of  the 


amount  actually  |)aid  to  the  loan 
originator  in  connection  with  the 
tran.saction,  nnl(\ss  actual  comjien.sation 
deviates  from  the  amount  in  the 
disclosure  or  agreement.  Wlnni; 
compmisation  has  hium  diicreased  to 
defray  the  cost,  in  whole  or  |)art.  of  an 
nnfore.seen  incrini.se  in  an  actual 
.settlement  cost  over  an  estimated 
settleiiKMit  cost  di.sclosinl  to  the 
consumer  pursuant  to  section  .5(c)  of 
RE.SFA  (or  omitted  from  that 
disclosure),  records  to  he  maintained  are 
those  documenting  the  decrease  in 
comjiensation  and  niasons  for  it. 

ii.  (^onipioisoiion  a<i,roomont.  P'or 
purposes  of  ??  1  ()2(). 25(c)(2),  a 
com])en.sation  agreement  includes  any 
agreement,  whether  oral,  written,  or 
ha.sed  on  a  course  of  conduct  that 
e.stahlishes  a  compensation  arrangement 
between  the  parti(!s  (e.g.,  a  brokerage 
agreement  between  a  cnulitor  and  a 
mortgagi!  broker,  provisions  of 
employment  contracts  between  a 
creditor  and  an  individual  loan 
originator  employee  addre.ssing 
|)ayment  of  com])ensation).  Where  a 
com|)en.sation  agreement  is  oral  or  based 
on  a  conrsi!  of  conduct  and  cannot  itself 
1)1!  maintained,  the  records  to  hi* 
maintained  are  those,  if  any,  evidencing 
the  existimce  or  tiii  ins  of  the  oral  or 
course  of  conduct  c.om])ensation 
agreement,  (iriiditors  and  loan 
originators  are  free  to  s])ecifv  what 
transactions  are  governed  hy  a  particnlar 
compen.sation  agreement  as  they  see  fit. 
For  example,  they  may  i)rovide,  hy  the 
terms  of  the  agreement,  that  the 
agreement  governs  compensation 
payable  on  transactions  consummated 
on  or  after  some  future  effective  date  (in 
which  case,  a  jirior  agreement  governs 
tran.sactions  consummated  in  the 
meantime).  For  purpo.ses  of  applying  the 
record  retention  reijuirement  to 
transaction-specific  commissions,  the 
relevant  compensation  agreement  fora 
given  tran.saction  is  the  agreement 
pursuant  to  which  compensation  for 
that  transaction  is  determined. 

iii.  ThroH-voor  wtontion  poriod.  Thr. 
reipurements  in  §  l()2(j.25(c)(2)(i)  and 
(ii)  that  the  riicords  he  retained  for  three 
y(!ars  after  the  date  of  receipt  or 
])ayment,  as  applicable,  means  that  thi! 
records  are  retained  for  three  years  after 
each  recei|)t  or  payment,  as  applicable, 
even  if  multi])le  compensation 
payments  relate  to  a  single  tran.saction. 
For  example,  if  a  loan  originator 
organization  i)ays  an  individual  loan 
originator  a  commission  consisting  of 
two  .sej)arate  ])ayments  of  .Si .()()()  each 
on  )une  5  and  )uly  7,  2014,  then  the  loan 
originator  organization  is  reiiuired  to 
retain  records  sufficient  to  evidence  the 


two  payments  through  )une  4.  2017,  and 
)uly  0,  2017,  respectively. 

2.  Exoniplo.  An  example  of  the 
application  of  S  1 020.25(c)(2)  to  a  loan 
originator  organization  is  as  follows: 
A.ssume  a  loan  originator  organization 
originates  only  tran.sactions  that  are  not 
subject  to  5?  I(i20. 30(d)(2).  thus  all  of  its 
origination  com])ensation  is  paid 
exclusively  hy  criiditors  that  fund  its 
originations,  f'urther  assume  that  the 
loan  originator  organization  jiays  its 
individual  loan  originator  emplovees 
commissions  and  annual  bonuses.  The 
loan  originator  organization  must  retain 
a  coj)y  of  the  agreement  with  any 
creditor  that  pays  the  loan  originator 
organization  com])ensation  for 
originating  consumer  criidit  transactions 
subject  to  §  1()2().3()  and  documentation 
evidencing  the  s])ecific  jiayment  it 
receives  from  thi!  creditor  for  each 
transaction  originated.  In  addition,  the 
loan  originator  organization  must  retain 
copies  of  the  agreiiinents  with  its 
individual  loan  originator  em])loyee.s 
governing  their  t:ommis.sion,s  and  their 
annual  bonuses  and  records  of  any 
.s])ecific  commi.ssions  and  honu.ses  paid. 

•k  "k  it  "k  "k 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

k  k  k  k  k 

§l()2ti.3(i — Prohibited  Acts  or  Practices 
anil  (Certain  Requirements  for  (a  edit 
Sef;iired  hy  a  Dwelling 

3()(a)  Definitions 

1.  Mo(inin<>  ol  loan  ori;^inator.  i. 
GanomL  A.  .Section  l()2().3()(a)  defines 
the  set  of  activities  or  servic:es  any  one 
of  which,  if  done  for  or  in  the 
expet;tation  of  compen.sation  or  gain, 
makes  the  j)erson  doing  such  activities 
or  performing  such  .services  a  loan 
originator,  unless  otherwise  excluded. 
The  scope  of  activities  covered  hy  the 
term  loan  originator  includes; 

1.  Referring  a  consumer  to  any  jier.son 
who  jjarticijjates  in  the  origination 
process  as  a  loan  originator.  Referring 
includes  any  oral  or  written  action 
diriKited  to  a  consumer  that  can 
affirmatively  influence  the  consumer  to 
siilect  a  ])articular  loan  originator  or 
creditor  to  obtain  an  extension  of  credit 
when  the  consumer  will  pay  for  such 
credit.  .See  comment  3(j(a)-4  with 
riispect  to  certain  activities  that  do  not 
constitute  referring. 

2.  Arranging  a  credit  tran.saction, 
including  initially  contacting  and 
orienting  the  consumer  to  a  particular 
loan  originator's  or  creditor's  origination 
jirocess  or  credit  terms,  assisting  the 
consumer  to  apply  for  credit,  taking  an 
a])])lication.  offering  or  negotiating 
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credit  terms,  t)r  otherwise  obtaining  or 
making  an  extension  of  credit. 

.V.  A.ssi.sting  a  consumer  in  ol)taining 
or  applying  for  consumer  credit  by 
advising  on  .s|)ecific  credit  terms 
(including  rat(is,  fees,  and  otlier  costs), 
filling  out  an  a])plication  form, 

])reparing  a])plication  ])ackages  (such  as 
a  credit  a])])lication  or  ])re-approval 
application  or  supporting 
documentation),  or  collecting 
api)lication  and  su])])orting  information 
on  ludialf  of  the  consumer  to  submit  to 
a  loan  originator  or  creditor.  A  person 
who.  acting  on  behalf  of  a  loan 
originator  or  creditor.  i;ollects 
iidbrmation  or  verifies  information 
provided  by  the  consumer,  such  as  by 
asking  the  consumer  for  dotaimentation 
to  support  the  information  the  consumer 
])rovidod  or  for  the  consumer's 
authorization  to  obtain  supjjorting 
documents  from  third  parties,  is  not 
collecting  information  on  bcdialf  of  the 
consumer.  See  also  comment  3(i(a)-4.i 
through  iv  with  respect  to  apj)lication- 
relatcul  administrative!  and  clerical  tasks 
and  comment  3(i(a)-l.v  with  res])ect  to 
third-party  advisors. 

4.  Pre.senting  for  consideration  bv  a 
consumer  j)articular  credit  terms,  or 
commnnicating  with  a  consumer  for  the 
purpose!  of  reuicbing  a  mutual 
unde!rstaneling  about  ])rospe!e;tive!  cr(!elit 
terms. 

5.  Aelv(!rtising  or  e;e)mmnnie:ating  to 
the  public:  that  one  c:an  or  will  ])e!rfe)rm 
any  loan  origination  se!rvice!s. 

Adv(!rtising  the  se!rvie;e!s  of  a  third  party 
that  engagers  or  intcinds  to  emgage  in  loan 
origination  ae:tivitie!s  does  not  make  the 
advertiser  a  loan  originator. 

13.  The  term  “loan  originator” 
includexs  emj)loyec!s.  agents,  and 
e:ontrae:tors  of  a  e:re!ditor  as  well  as 
e!mj)loye!e.s,  agents,  and  contrae:te)rs  of  a 
mortgage  broker  that  .satisfv  this 
definition. 

C.  The  term  “loan  originator” 
includes  any  e:rc!ditor  that  satisfies  the 
definition  of  loan  originator  but  makes 
use  of  “table  funding”  by  a  third  j)arty. 
.ScH!  commemt  3()(a)-l.ii  elise;ussing  table! 
funding.  Solely  for  ])urpe)se!s  of 
§  1()2(i.3()(f)  and  (g)  e:one;e!rning  loan 
originator  eiualific.ations.  the  term  loan 
originator  ine:lude:s  any  c:re!elitor  that 
.satisfies  the  definition  of  loan 
originator,  even  if  the  e:re!elite)r  does  not 
make  use  of  table  funding.  Sue:b  a 
|)e!rson  is  a  e:reelite)r,  not  a  loan 
originator,  for  general  i)urpe)se!s  of  this 
part,  ine:lueling  the  provisions  of 
S  1 028. 38  otlic!!'  than  1028.38(0  <iiid  (g). 

n.  A  “loan  originator  organization”  is 
a  loan  originator  other  than  a  natural 
|)er.son.  'fbe  term  includes  any  bigal 
p(!rson  or  organization  sue:b  as  a  sole 
proprietorship,  trust,  partneasbip. 


limited  liability  partnersbi]),  limiteul 
partn(!rsbip,  limited  liability  companv, 
e:or])e)ration,  bank,  thrift.  finane:e! 
c.ompanv,  or  e:re!dit  union.  An 
“individual  loan  originator”  is  limite!el 
to  a  natural  ])e!rson.  (Unele!r 
S  1 02(j.2(a)(22),  the  teain  “])e!rse)n” 
me!ans  a  natural  ])e!r.se)n  or  an 
organization.) 

H.  The  term  “loan  originator”  ele)e!s  not 
ine:bule!  eionsumers  who  obtain 
extensions  of  eionsnmer  e:re!dit  on  their 
own  l)e!balf. 

ii.  Table  funding.  Table!  funding 
e)e:e:urs  when  the  e:re!elitor  elocis  not 
])rovide  the  funds  for  the  transae:tion  at 
e:onsummatie)n  out  of  the  e:re!elitor's  own 
re!soure;e!.s,  ine:lueling,  for  e!xample.  by 
drawing  on  a  bona  fide  wareboicse  line 
of  credit  or  out  of  deposits  held  by  the 
e:re!elite)r.  Ae;e:ordingly,  a  table-funded 
tran.saction  is  e:onsummateel  with  the 
debt  obligation  initially  payable  by  its 
terms  to  one  per.son,  but  another  ])e!rson 
providers  the  funds  for  the  transaction  at 
consummation  and  rciceivcis  an 
immediate  assignment  of  the  note,  loan 
c:ontrae:t,  or  other  e!vide!ne;e!  of  the  dcibt 
obligation.  Altbongb 
§  1()28.2(a)(17)(i)(H)  providexs  that  !i 
pe!rson  to  whom  ii  ele!l)t  obligation  is 
initially  ])ayal)le  on  its  fiicc!  geiuaally  is 
a  c:re!ditor.  ^  lb28.38(a)(l )  ])re)viele!s  that, 
solelv  for  the!  ])ur])e)se!s  of  ^  1028.38, 
sne:b  ei  per.son  is  also  e:e)nsid(!re!d  ;i  loan 
originator.  For  e!X<im|)le!,  if  a  pen  son 
e;le)se!s  ei  transae;tion  in  its  own  mune  but 
does  not  fund  the  tran.seic.tion  from  its 
own  r(!.soure:e!s  and  assigns  the! 
transae:tion  after  e;e)nsnmmation  to  the 
])e!rson  providing  the  funds,  it  is 
e:onside!reel  a  e:re!elite)r  for  purpo.ses  of 
Re!gulation  Z  and  also  a  loan  originator 
for  ])ur]ioses  of  1028.38.  However,  if  a 
per.son  closcis  in  its  own  name  and 
finane:e.s  a  e:e)nsumer  credit  tran.saction 
from  the  person’s  own  re!soure:es. 
including  drawing  on  a  bona  fide 
warehouse  line  of  e;redit  or  out  of 
de])osits  held  by  the  pciison.  and  clocks 
not  assign  the  loan  at  e:lo.sing,  the  person 
is  a  e.reditor  not  making  use  of  table 
funding  but  is  ine:lueleel  in  the  definition 
of  loan  originator  for  the  pur])ose!.s  of 
§  1028.38(f)  and  (g)  e:one;erning  loan 
originator  e]ualifie:atie)ns. 

iii.  Servicing.  A  loan  .se!rvie:er  or  a  loan 
.se!rvie;e!r’s  e!mploye!e!S.  agents,  or 
e:ontrae:te)rs  that  otberwi.se  me!e!t  the 
de!finition  of  “loan  originator”  are 
e!xe:lnele!d  from  the  definition  wbem 
modifying  or  offering  to  modify  an 
e!xisting  loan  on  be!balf  of  the  eiurrent 
owner  or  bolder  of  tbc!  loan  (ine:lueling 
an  a.ssigncM!  or  the  se!rvie:er,  if 
a])]die:al)le).  Other  than  ^  1()28.38(e:). 

1028.38  applies  to  e!xten.sion.s  of 
consumer  credit,  riius,  other  than 
§  1028. 38(e;).  ^  1028.38  de)e!s  not  ap])ly  if 


a  person  re!ne!ge)tiate!s.  modifiexs. 
re!plae:e!.s,  or  subordinatexs  an  cixisting 
obligation  or  its  terms,  unlexss  the 
transac.tion  e:on.stitute!s  a  re!finane:ing 
unde!!’  S  1028.20(a)  or  obligates  a 
diife!re!nt  consumer  on  the  e!xi.sting  ele!bt. 

iv.  Heed  estate  brokerage.  The! 
definition  of  “loan  originator”  does  not 
ine:lnele  a  person  that  performs  only  r(!al 
exstate  brokerage  ae:tivitie!.s  (e.g..  do(!s  not 
perform  mortgage  broker  or  e:e)n.sume!r 
e:re!elit  re!fe!rral  ae:tivitiexs  or  extend 
c:on.sumer  e;re!elit)  if  the!  person  is 
lie:e!nse!el  or  re!gi,ste!re!el  under  a])i)lie:able! 
State!  law  governing  rexil  e.state 
brokerage!,  unless  .sue:b  pemson  is  paid  by 
a  loan  originator  or  a  e:reelite)r  for  a 
])articular  e:onsumer  e:reelit  transae:tie)n 
subjee;t  to  §1028.38.  Such  a  ])e!rse)n  is 
not  ])aid  by  a  loan  originator  or  a 
e:re!elitor  if  the  per.son  is  paid  by  a  loan 
originator  or  e;re!ditor  on  behalf  of  a 
buyer  or  seller  solely  for  performing  real 
e!State  brokerage  activitiexs.  Sue;b  a 
per.son  is  not  paid  for  a  partie:ular 
e'onsumer  e:redit  tran.sacticjii  subjee:!  to 
§  1028.38  if  the  i)e!r.son  is  paid 
e:e)mpe!nsation  by  a  loan  originator  or 
e:re!elite)r.  or  affiliate  of  the  loan 
originator  or  e:re!ditor.  solelv  for 
performing  real  estate  l)rok(!rage! 
ae:tivitie!S  in  e:e)nnee;tion  with  a  ])re)p(!rty 
owikkI  by  that  loan  originator  or 
e.reditor. 

\'.  Third-partv  advisors.  The! 
definition  of  “loan  originator”  doexs  not 
ine:bule  bona  fide  tbirel-j)arty  advisors 
.sue:b  as  ae:e:onntant.s.  attornews, 
re!gi.ste!r(!d  finane:ial  aelvi.sors.  bousing 
e:e)un.s(!le)r,s.  or  otbe!rs  who  do  not  re!e;e!ive! 
eiompensation  for  engaging  in  loan 
origination  ae:tivitie.s.  Aelvi.sory  ae:tivity 
not  e:e)n.stituting  loan  originator  ae:tivity 
would  ine:luele!,  for  example,  lie:en.sed 
accountants  advising  clients  on  tax 
implie:ations  of  e;redit  te!rm.s,  re!gistere!d 
finane;ial  advisors  advising  clients  on 
potential  effe!e:t.s  of  credit  terms  on  c.lient 
finane:es,  1  tlID-approve!el  bousing 
e:ounselors  assi.sting  e;on.sume!rs  with 
imdenstanding  the  e:re!elit  origination 
proe;e!s.s  and  various  e:reelit  te!rm.s  or 
colle!e:ting  and  organizing  eloc.umemts  to 
sui)port  a  e:r(!elit  applie:atie)n,  or  a 
licenseul  attornew  assisting  e:lie!nts  with 
e:on.snmmating  a  rexd  property 
transacition  or  with  elivore:e!,  trust,  or 
(xstate  planning  matters.  .Sue:b  a  pe!r.se)n. 
be)W(!ve!r.  who  advises  a  consumer  on 
e;re!elit  terms  e)ffe!reei  by  either  the!  person 
or  the  person's  ennployer.  or  who 
re!e;e!ive!.s  e;ompensation  or  other 
monetary  gain.  dire!e:tly  or  indire!e:tly, 
from  the!  loan  originator  or  e:re!ditor  on 
wliexse  e:re!elit  offer  the  person  advises  a 
e:e)nsnme!r.  gemerally  would  be!  a  loan 
originator.  A  refe!rral  by  sue:b  a  person 
de)e!s  not  make  the  pe!rson  a  loan 
originator,  however,  where  the  ])er.se)n 
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neillier  receives  nor  expects  any 
coin])ensati()u  froni  a  loan  originator  or 
creditor  for  referring  the  consumer. 
Hl)D-a])proved  housing  counselors  who 
siinj)ly  assist  a  consumer  in  obtaining  or 
applying  to  obtain  consumer  credit  from 
a  loan  originator  or  crcKlitor  an;  not  loan 
originators  if  the  com|)ensation  is  not 
contingent  on  referrals  or  on  engaging  in 
additional  loan  origination  activitii^s 
and  eith(!r  of  two  alternative  conditions 
is  satisfied:  The  first  alternative 
condition  is  that  the  comptm.sation  is 
expressly  permitted  hy  aj)plicahle  local. 
.State,  or  Federal  law  that  requinis 
counseling  and  the  counseling 
|)erformed  com])lies  with  such  law  (for 
example.  l()2(i.34(a)(.3)  and 
§  l()2(i.3()(k)).  The  second  alternative 
condition  is  that  the  conqjensation  is  a 
fixed  sum  received  from  a  creditor,  loan 
originator,  or  the  affiliate  of  a  loan 
originator  or  a  c;reditor  as  a  result  of 
agreements  between  creditors  or  loan 
originators  and  local.  State,  or  Federal 
agencies.  However.  llUD-approved 
housing  conn.selors  are  loan  originators 
if.  for  example,  thev  rciceive 
compensation  that  is  contingent  on 
nderrals  or  on  engaging  in  loan 
originator  activity  other  than  a.ssisting  a 
consumer  in  obtaining  or  ai)i)lying  to 
obtain  consiniKM'  credit  from  a  loan 
originator  or  crculitor. 
***** 

4.  M(in(i‘>(;rs.  (ulnunisirdtivo  and 
claricdl  stuff.  For  ijurposes  of  (5  l()2(i.3(j. 
managers,  administrative  and  c;lerical 
staff,  and  similar  individuals  who  an; 
(Muploved  by  (or  contractor  or  agent  of) 
a  creditor  or  loan  originator  organization 
and  take  an  ap])lication.  offer,  arrange, 
assist  a  consumer  in  obtaining  or 
applying  to  obtain,  negotiate,  or 
otherwise  obtain  or  make  a  particular 
extension  of  credit  for  another  ])erson 
are  loan  originators.  'I’he  following 
exam])le.s  describe  activities  that,  in  the 
absence  of  any  other  activities,  do  not 
render  a  manager,  administrative  or 
clerical  staff  member,  or  similar 
employee  a  loan  originator: 

i.  Applicdiion-i'dldted  ddntinisirdtivt; 
(did  clfiiiccd  tasks.  The  definition  of  loan 
originator  does  not  include  ptjrsons  who 
at  the  retpiest  of  the  consumer  i)rovide 
an  ap])lication  form  to  the  consimu!!'; 
accept  a  completed  application  form 
from  the  consumer;  or.  without  assisting 
the  consumer  in  comjjleting  tin; 
a])])lication.  processing  or  analyzing  tin; 
information,  or  di.scnssing  sp(!cific 
credit  terms  or  |)rodncts  available  from 
a  creditor  with  the  consumer,  deliver 
till!  application  to  a  loan  originator  or 
cr(!(litor.  A  |)er.son  does  not  a.ssist  the 
consumer  in  completing  the  application 
if  the  j)erson  ex])lains  to  the  consumer 


filling  out  the  applii;ation  the  contents 
of  the  apj)lication  or  when;  particular 
consumer  information  is  to  l)e  |)rovid(;d, 
or  gen(;rally  descril)(;s  the  loan 
ap])lication  ])roci;.ss  to  a  consumer 
without  discussion  of  particular  credit 
t(;rms  or  products  availahli;  from  a 
creditor. 

ii.  Ih^spondin^  to  consiiiuar  incjairios 
and  providing  gonond  inforiuation.  The 
definition  of  loan  originator  does  not 
include  |)ersons  who: 

A.  Provide;  gen(;ral  exjjlanations. 
information,  or  descriptions  in  response 
to  consumer  (in(;ri(;s,  such  as  explaining 
credit  terminology  or  lending  policies  or 
who  confirm  written  offer  terms  already 
transmitt(;d  to  the  consumer; 

B.  As  employees  of  a  cr(;ditor  or  loan 
originator,  ])rovide  loan  originator  or 
creditor  contact  information  in  res])onse 
to  the  consum(;r’s  reepiest,  provided  that 
the  em])lovee  does  not  di.st:nss 
])articular  credit  terms  available  from  a 
creditor  and  do(;s  not  refer  tin; 
consinm;!'.  haseel  on  the  (;mployee’s 
ass(;.ssment  of  the  consnm(;r’s  finam;ial 
characteri.stics.  to  a  particular  loan 
originator  or  creditor  seeking  to 
originate  particular  credit  transactions 
to  consnm(;rs  with  those  financial 
charact(;ri.stics; 

(].  Describe  other  i)rodnct-r(;lat(;d 
services;  or 

D.  Explain  or  d(;scrib(;  the  ste])s  that 
a  consumer  would  n(;ed  to  take  to  obtain 
an  offer  of  cr(;dit.  including  providing 
general  gnidanci;  on  (jiialifications  or 
criteria  that  would  ne(;d  to  he  m(;t  that 
is  not  specific  to  that  consumer’s 
circumstances. 

iii.  Loan  procossing.  3'he  d(;finition  of 
loan  originator  does  not  incliuh;  persons 
who,  acting  on  behalf  of  a  loan 
originator  or  a  creditor: 

A.  Compile  and  assemble  credit 
api)lication  packages  and  su])porting 
documentation; 

B.  Verify  information  i)rovided  by  the 
consumer  in  a  credit  application  such  as 
by  asking  the  consumer  for  supporting 
documentation  or  the  consumer’s 
authorization  for  the  person  to  obtain 
siqjporting  documentation  from  other 
persons; 

(;.  Arrange  for  consummation  of  the 
cn;(lit  transaction  or  for  other  asi)ects  of 
tin;  cn;dit  transaction  ])rocess.  including 
by  commnnicating  with  a  consumer 
al)ont  those  arrangements,  i)rovid(;d  that 
any  c:ommnnication  that  includes  a 
di.scnssion  about  credit  terms  availabh; 
from  a  creditor  only  confirms  credit 
terms  already  agreed  to  hv  the 
consumer; 

D.  Provide  a  consumer  with 
information  unrelated  to  credit  terms, 
such  as  the  best  days  of  the  month  for 
sch(;duling  consummation;  or 


E.  Communicate  on  l)i;half  of  a  loan 
originator  that  a  written  credit  offer  has 
l)(;en  sent  to  a  consumer  without 
])roviding  any  (h;tails  of  that  ofier. 

iv.  Undorwviting.  credit  approved,  and 
credit  pricing.  'I'he  definition  of  loan 
originator  do(;s  not  inc:lnd(;  persons 
who: 

A.  R(;ceive  and  evaluate  a  consumer’s 
information  to  make  underwriting 
decisions  on  whether  a  consumer 
(inalifi(;s  for  an  extension  of  cr(;dit  and 
communicate  decisions  to  a  loan 
originator  or  creditor,  i^rovided  that 
only  a  loan  originator  communicates 
such  underwriting  decisions  to  the 
consumer: 

B.  Ai)j)rove  credit  terms  or  set  cr(;dit 
terms  available  from  the  creditor  in  offer 
or  counter-offer  situations,  provided 
that  only  a  loan  originator 
communicates  to  or  with  the  consumer 
regarding  these  specific  credit  terms,  an 
offer,  or  ])rovides  or  engages  in 
negotiation,  a  connti;r-offer,  or  approval 
conditions:  or 

C.  l‘]stal)lish  credit  pricing  that  the 
cr(;ditor  offers  generally  to  the  public, 
via  adverti.sements  or  other  marketing  or 
via  other  ])ersons  that  are  loan 
originators. 

V.  Producing  managers.  Managers  that 
work  for  creditors  or  loan  originator 
organizations  sometimes  engage 
thems(;lves  in  loan  origination  activitit;s, 
as  s(;t  forth  in  the  definition  of  loan 
originator  in  4}  l()2().3()(a)(l)(i)  (such 
managers  arc;  sometimes  referr(;d  to  as 
"producing  managers”).  The  definition 
of  loan  originator  includes  persons, 
including  managers,  who  are  emj)loyed 
by  a  creditor  or  loan  originator 
organization  and  take  an  application. 
off(;r,  arrange,  assist  a  c:onsumer  with 
obtaining  or  applying  to  obtain, 
n(;gotiate,  or  otherwise  obtain  or  make  a 
particular  extension  of  credit  for  another 
|)erson,  even  if  such  jjersons  are  also 
employed  by  the  creditor  or  loan 
originator  organization  to  perform 
duties  that  are  not  loan  origination 
activiti(;s.  Thus,  such  ])roducing 
managers  are  loan  originators. 

.3.  Compensation,  i.  Cenered.  For 
purposes  of  ^  1028. 38.  comp(;nsation  is 
defined  in  §  1028. 38(a)(3)  as  .salaries, 
commissions,  and  any  financial  or 
similar  incentive.  For  (;xampl(;,  the  term 
“com])ensat ion”  includes: 

A.  An  annual  or  other  i)eriodic  honns; 
or 

B.  Awards  of  merchandise.  servic(;s. 
tri])s.  or  similar  prizes. 

ii.  Name  of  fee.  (;om])ensation 
inchid(;s  amounts  the  loan  originator 
retains  and  is  not  dependent  on  the 
label  or  name;  of  any  fee  imj)os(;d  in 
conn(;ction  with  the  transaction.  For 
exainjile,  if  a  loan  originator  imposes  a 
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“processing  fee”  in  connection  with  the 
transaction  and  retains  such  fee,  it  is 
compcnisation  for  ]jnr])o.ses  of  ^  1()2().3(), 
including  §  l()2().3()(d)  and  (e),  whether 
tlu!  originator  expcmds  the  time  to 
proc.ess  the  consniner’s  application  or 
ns(;s  the  tee  for  other  ex|)enses,  such  as 
overhead. 

iii.  AinouiUs  for  tliird-jHirlv  cluir^os. 
(iomijensation  does  not  include 
amounts  the  loan  originator  n!ceives  as 
payment  for  hona  fide  and  nnisonahle 
charges,  such  as  caedit  reports,  where 
tho.se  amounts  are  ])assed  on  to  a  third 
|)arty  that  is  not  the  cnulitor,  its  affiliate, 
or  the  affiliate  of  the  loan  originator.  See 
comment  3()(a)-5.v. 

iv.  Anwiints  for  ohorgos  for  sorvicos 
that  ora  not  loon  origination  activitios. 

A.  (lom])ensation  does  not  include: 

1.  A  jjayment  ree.eived  l)v  a  loan 
originator  organization  for  hona  fide  and 
reasonal)le  charges  for  services  it 
p(!rforms  that  are  not  loan  origination 
activities; 

2.  A  payment  received  by  an  affiliate 
of  a  loan  originator  organization  for 
l)ona  fide  and  reasonable  charges  for 
services  it  performs  that  are  not  loan 
origination  activities;  or 

,'i.  A  i)ayment  received  by  a  loan 
originator  organization  for  l)ona  fide  and 
reasonal)le  charges  for  services  that  are 
not  loan  origination  activities  whia'e 
tho.se  amounts  are  not  retained  Iw  the 
loan  originator  but  ar(!  ])aid  to  the 
creditor,  its  affiliate,  or  the  affiliate  of 
the  loan  originator  organization.  See 
comment  3(i(a)-5.v. 

13.  (iomjjensation  includes  anv 
.salaries,  commissions,  and  any  financial 
or  similar  incentive,  regardless  of 
whether  it  is  labeled  as  payment  for 
services  that  are  not  loan  origination 
activities. 

C.  Loan  origination  activities  for 
purpo.ses  of  this  comment  means 
activities  de.scribed  in  §  102(3. 3(3(a)(l)(i) 
(e.g.,  taking  an  application,  offering, 
arranging,  negotiating,  or  otherwise 
obtaining  an  extension  of  consumer 
credit  for  another  person)  that  would 
make  a  jjerson  performing  those 
activities  for  compensation  a  loan 
originator  as  defined  in 
I?  1()2(3.3()(a)(l)(i). 

V.  Amounts  that  oxcood  tho  actnal 
chargo  fora  sarvico.  In  some  cases, 
amounts  received  by  the  loan  originator 
organization  for  payment  for  third-partv 
charges  descril)ed  in  comment  3()(a)- 
.'5. iii  or  ])ayment  for  .services  to  the 
c:reditor,  its  affiliates,  or  the  affiliates  of 
the  loan  originator  organization 
de.si:ril)ed  in  comment  3(i(a)-5.iv.A..V 
may  exceed  the  actnal  charge  bcicause, 
for  example,  tin;  loan  originator 
organization  cannot  determine  with 
accuracy  what  the  actual  charge  will  be 


when  it  is  imposed  and  instead  u.ses 
average  charge  pricing  (in  accordance 
with  tile  Real  Estate  Settlement 
Procedures  Act).  In  such  a  case,  the 
diiier(;nc:e  nitaimul  by  the  loan 
originator  organization  is  not 
compimsation  if  the  charge  impo.sed  on 
the  consumer  or  collected  from  a  person 
other  than  the  consumer  was  hona  fide 
and  reasonable  and  also  com])lies  with 
State  and  other  a])])lical)le  law.  On  the 
other  hand,  if  the  loan  originator 
organization  marks  up  the  charge  (a 
practice  known  as  “npcharging”),  and 
the  originator  retains  the  diffeniiice 
between  the  actual  charge  and  the 
marked-up  charge,  the  amount  retained 
is  comjiensation  for  pnr|)oses  of 
§  102(3.3(3,  inc:luding  §  l()2(3.3(3(d)  and 
(e).  For  example; 

A.  A.ssume  a  loan  originator 
organization  receives  com])ensation 
directly  from  either  a  consumer  or  a 
creditor.  Further  assume  the  loan 
originator  organization  uses  average 
charge  juicing  in  accordance  with  the 
Real  Estate  Settlement  Procedures  Act 
and,  based  on  its  jiast  average  cost  for 
credit  rejiort.s.  charges  the  consumer  .$2.5 
for  a  credit  rejiort  jirovided  by  a  third 
jiarty.  Under  the  loan  originator 
organization’s  agreement  with  the 
consumer  rejiorting  agencv,  the  cost  of 
the  credit  rejiort  is  to  he  jiaid  in  a 
month-end  bill  and  will  vary  hetwecai 
$15  and  $35  dejiending  on  how  many 
credit  rejiorts  the  originator  obtains  that 
month.  Assume  the  .$25  for  the  cnulit 
rejiort  is  jiaid  by  the  consumer  or  is  jiaid 
by  the  creditor  with  jiroceeds  from  a 
rebate.  At  the  end  of  the  month,  the  cost 
for  the  credit  rejiort  is  determined  to  be 
$15  for  this  consumer’s  tran.saction. 
based  on  the  loan  originator 
organization’s  credit  rejiort  volume  that 
month.  In  this  case,  the  $10  difference 
between  the  $25  credit  rejiort  fee 
impo.sed  on  the  consumer  and  the  actual 
$1 5  cost  for  the  credit  rejiort  is  not 
comjien.sation  for  jiurjio.ses  of  ^  102(3.3(3, 
even  though  the  $10  is  retained  by  the 
loan  originator  organization. 

13.  Using  the  same  examjile  as  in 
comment  3(3(a)-5.v.A.  the  $10  difference 
would  he  comjiensation  for  jiurjio.ses  of 
S  102(3.3(3  if  the  jirice  for  a  credit  rejiort 
varies  between  .$10  and  $15. 

vi.  liotarns  on  aqnitv  intorosts  and 
dividends  on  oqnitv  holdings.  The  term 
“comjiensation”  for  jiurjio.ses  of 
§  1()2(3.3(3(d)  and  (e)  akso  includes,  for 
examjile,  awards  of  stock,  .stock  ojitions 
and  eejuity  interests.  Thus,  the  awarding 
of  stock,  stock  ojitions,  or  eejuity 
interests  to  loan  originators  is  subject  to 
the  re.strictions  in  §  102(3. 3(3(d)  and  (e). 
For  examjile,  a  jierson  may  not  award 
additional  stock  or  a  jireferahle  tyjie  of 
eejuity  interest  to  a  loan  originator  based 


on  the  terms  of  a  consumer  credit 
tninsaction  subject  to  102(3.3(3 
originated  by  that  loan  originator. 
However,  hona  fide  returns  or  dividends 
jiiiid  on  stock  or  other  eejuity  heilelings, 
ine:lneling  thei.se  jiaiel  tei  eiwners  eir 
shareiheileleirs  eif  a  leian  eiriginateir 
eirganiziitiein  whei  eiwn  sue.h  steie.k  eir 
eiejnity  interests,  are  not  e;eimjien.satiein 
feir  jiurjieiseis  eif  tj  1()2(3.3(3(el)  anel  (e). 

13ein;i  fiele  reitnrns  eir  elivielenels  are  theise 
reiturns  anel  elivielenels  that  are  jiaiel 
jinrsnant  tei  eleie;umenteel  eiwneirshiji  eir 
eiejuity  interests  anel  that  are  neit 
fnne:tieinally  eiejiuvalent  to 
e:eimjien.satiein.  Ownershiji  anel  eiejuitv 
intereists  must  be  bona  fiele.  Bona  fiele 
eiwneirshiji  anel  eejiutv  intereists  are 
alleie:ateel  ae:e:e)reling  to  a  loan  originateir’s 
re.sjiee:tive  e:ajiit:il  e:ontrihutiein  wheire 
the  alloe:atiein  is  not  a  meire  subterfuge 
feir  the  jiavment  eif  eieimjiensatiein  liaseel 
ein  terms  of  a  transaeitiein.  Ownershiji 
emel  eiejuity  interests  alsei  arei  not  heina 
fiele  if  the  feirimitiem  eir  mainteinane;ei  of 
the  linsineiss  from  whie;h  reiturns  eir 
elivielenels  are  jiaiel  is  a  merei  snliterfuge 
feir  the  jiaymeint  eif  eieimjiensatiein  liaseiel 
ein  the  teirins  eif  a  transae:tiein.  Feir 
eixamjilei.  a.ssume  that  threiei  inelivielual 
leian  eiriginateirs  feirm  a  leiem  eiriginateir 
eirgemizatiein  tlnit  is  a  limiteiel  li.iliility 
e:eimjiimy  (EEC),  'fhei  threiei  inelivielual 
leian  eiriginateirs  are  memliers  eif  the  EEU, 
anel  the  EEC',  agreeimeint  geiverning  thei 
leian  eiriginateir  eirganiziitiein’s  .strue:ture 
e:all.s  feir  reigidar  eli.strihntieins  haseiel  ein 
the  meimliers’  resjieie:tive  eiejuity 
inteireists.  If  the  memliers’  resjiee:tivei 
eiejuity  interests  arei  idleie:ateiel  lia.seel  ein 
the  members’  terms  eif  transae:tieins, 
rather  than  ae;e:oreling  tei  their  reisjieieitive 
e:ajiital  eieintributions,  them  elistributieins 
bciseel  on  .sue;h  eejuity  inteire.sts  are  neit 
lieina  fiele  anel.  thus,  are  comjien.sation 
feir  jiurjio.ses  of  §  102(3. 3(3(el)  anel  (ei). 

3(3(a)(4)  .Selleir  F’inancers;  Threie 
Preijierties 

1.  Reasonable  ahility  to  repay  safe 
harbors.  A  jiersein  in  geieiel  faith 
eleteirmineis  that  thei  eionsnmer  to  whom 
the  persein  extenels  seller  finane;ing  has 
a  rei.iseinalile  ability  tei  reijiav  the 
eihligatiein  if  the  jieir.son  eiomjilieis  with 
§  1()2(3.43(e:)  eif  this  jiart  eir  e;eimjilies 
with  the  alternative  e:riteiria  eli.se;u.sseiel  in 
this  e:eimme!nt.  If  the  e:einsumeir  intenels 
tei  make  jitiyments  freim  ine;eimei,  the 
jier.sein  eieinsielers  eivieleine:ei  eif  the 
eieinsiuner’s  e:nrrent  eir  rea.seiniilily 
eixjieie:teiel  ine.eimei.  If  the  eieinsnmeir 
intenels  tei  make  jiayments  with  ineieimei 
freim  emjileiymeint,  the  jieirsein  eionsieleirs 
the  e:einsnmeir’s  earnings,  whie:h  mav  he 
reifleie;teiel  in  jiayroll  statements  or 
eiarnings  .statements,  IR.S  Feirm  \V-2.s  eir 
similar  IR.S  feirms  nseel  for  reijieirting 
wages  or  tax  withheileling,  or  militarv 
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Leave  and  Larnings  .Statements.  If  the 
consumer  intends  to  make  paymcmts 
from  other  income,  the  person  considers 
the  consumer’s  income  from  .sources 
such  as  a  Fculeral.  .State,  or  local 
government  agency  providing  benefits 
and  entitlements.  If  the  con.snmer 
intimds  to  make  ])aym(!nts  from  income 
eariK'd  from  a.ssets.  the  pcnson  considers 
the  ndevant  as.sets.  such  as  funds  held 
in  accounts  with  financial  institutions. 
(Hpiitv  ownership  interests,  or  nmtal 
j)roj)erty.  However,  the  value  of  the 
dwelling  that  secunis  the  financing  does 
not  constitute  evidence  of  the 
consumer’s  ability  to  rejiay.  In 
considering  these  and  other  potential 
.sources  of  income  to  determine  in  good 
faith  that  the  consumer  has  a  rea.sonahle 
ability  to  repay  the  obligation,  the 
piir.son  making  that  determination  may 
rely  on  copies  of  tax  returns  the 
consumer  filed  with  the  Internal 
Revenue  .Service  or  a  .State  taxing 
authority. 

2.  Adjustdhli^  rate  safd  hdihors.  i. 
AnnudJ  I'dtd  incnuisd.  An  annual  rate 
increase  of  two  percentage  points  or  less 
is  reasonable. 

ii.  Lifftinid  incivdsd.  A  lifetime 
limitation  of  an  increase  of  six 
perccmtage  points  or  le.ss.  subject  to  a 
mininmm  lloor  of  the  person’s  choosing 
and  maximum  ceiling  that  does  not 
exceed  the  nsnrv  limit  a])plicahle  to  the 
transaction,  is  reasonable. 

3{){a)(.5)  .Seller  Financers:  One  I’rojierty 

1 .  Adjustdhid  raid  safe  harbors.  For  a 
discussion  of  reasonable  annual  and 
lifetime  interest  rate  increases,  see 
comment  3(i(a)(4)-2. 

3(i(h)  .Scoj)e. 

1.  Scopo  ofeoverd^d.  .Section 
102(i.3(i(c)  applies  to  closed-end 
c;onsnmer  t;redit  transactiems  secured  by 
a  consumer’s  jirincipal  dwelling. 
Paragraphs  (h)  and  (i)  of  §  1()2(i.3(i  applv 
to  home  equity  lines  of  credit  under 
§  1()2(i.4()  secured  by  a  consumer’s 
principal  dwelling.  Paragraphs  (d).  (e). 
(fl.  (g).  (h).  and  (i)  of  ^  1()20.3(>  a])ply  to 
clo.sed-end  consumer  credit  transactions 
secured  by  a  dwelling.  (3osed-end 
consumer  credit  transactions  include 
transactions  secnnKl  bv  first  or 
subordinate  liens,  and  reverse  mortgages 
that  are  not  home  ecpiitv  lines  of  credit 
under  ^  1028.40.  .See  ^  1020.30(b)  for 
additional  restrictions  on  the  sco])e  of 

1020.30.  and  1020.1(c)  and 
1020.3(a)  and  corres])onding 
commentarv  for  further  di.scnssion  of 
ext(!nsions  of  credit  subject  to 
Regulation  Z. 

***** 


3t)(d)  Prohibited  Pavments  to  Loan 
Originators 

1.  Pdrsons  covdidd.  .Section  1020.30(d) 
prohibits  any  person  (including  a 
enulitor)  from  paying  com])ensation  to  a 
loan  originator  in  connection  with  a 
covered  la  iulit  tran.saction,  if  the  amount 
of  the  payment  is  based  on  a  term  of  a 
transaction.  For  exam|)le.  a  |)er,son  that 
])urcha,ses  an  (Jxtension  of  cnulit  from 
the  ciaulitor  after  consummation  may 
not  com])ensate  the  loan  originator  in  a 
maiuKir  that  violates  §  1020. 30(d). 
***** 


30(d)(1)  Payments  Based  on  a  ’niiiu  of 
a  Transaction 

1.  (joiupdnsdtion  that  is  "basdd  oil”  a 
tdini  of  (I  transdction.  i.  Ohjdctivd  facts 
and  circdiustancds.  Whether 
c:ompen.sation  is  “ba.sed  on”  a  term  of  a 
transaction  does  not  recpiire  a 
com])arison  of  multiple  transactions  or 
])roof  that  any  j)er.son  subjectively 
intended  that  tluue  he  a  ndationship 
between  the  amount  of  the 
coiujjen.sation  paid  and  a  tran.saction 
term.  Instead,  the  determination  is 
ha.sed  on  the  objective  facts  and 
circumstances  indicating  that 
conqxmsation  would  have  been 
different  if  a  tran.saction  t(!rm  had  betm 
diffenait.  (jemnally.  wlum  there  is  a 
compmi.sation  policy  in  ])lac(!  and  tin; 
objective  facts  and  c:ircmu.stance.s 
indicate  tin;  ])olicy  was  followed,  tin; 
determination  of  whether  compensation 
would  hav(;  been  different  if.i 
tran.saction  term  had  luuai  different  is 
made  by  analysis  of  tlu;  j)olicv.  In  the 
ab.sence  of  a  compensation  ])olicy,  or 
when  a  compen.sation  poliev  is  not 
followed,  the  determination  may  he 
made  hastal  on  a  com])ari.son  of 
transactions  originated  and  the  amounts 
of  compensation  paid. 

ii.  Singld  or  multi})ld  iransactions. 

The  prohibition  on  payment  and  recei])t 
of  com])en.sation  under 
§  l()20.30(d)(l)(i)  encomjjassiis 
compensation  that  directly  or  indirectly 
is  based  on  the  terms  of  a  single 
tran.saction  of  a  single  individual  loan 
originator,  the  terms  of  mnltii)le 
tran.sactions  of  that  single  individual 
loan  originator,  or  the  t(;rm.s  of 
tran.sactions  of  multiple  individual  loan 
originators.  (]om])en.satiou  to  a  loan 
originator  that  is  based  n])on  ])rofit.s 
determiiKul  with  reference  to  a 
mortgage-related  business  is  considered 
comj)en.sation  that  is  ba.sed  on  the  terms 
of  transactions  of  nmltij)le  individual 
loan  originators.  For  exceptions 
permitting  comj)ensation  hascul  upon 
])rofit.s  det(!rmined  with  njference  to 
mortgage-related  business  ])nr.suant  to 
either  a  designated  tax-advantaged  plan 


or  a  non-deferred  profits-hased 
compen.sation  plan,  see  comment 
30(d)(l)-3.i  and  ii.  For  clarification 
about  “mortgage-related  husiiujss.”  see 
comnumt  30(d)(l  )-3.v.F. 

A.  Assume  that  a  creditor  pays  a 
honns  to  an  individual  loan  originator 
out  of  a  bonus  ])ool  established  with 
reference  to  tin;  creditor’s  profits  and 
the  profits  are  determined  with 
nderence  to  the  creditor’s  revenue  from 
origination  of  closed-end  cousnmer 
credit  transactions  secaired  by  a 
dwelling.  In  such  instance,  the  honns  is 
considered  compen.sation  nnd(;r  a  non- 
deferred  ])rofit.s-t)a.s(!d  comj)en.sation 
])lan.  'Fherefore,  the  honns  is  prohibited 
under  S  l()20.30(d)(l)(i).  unless  it  is 
otherwi.se  ])ermitted  under 
Sl()20.30(d)(l)(iv). 

B.  Assume  that  an  individual  loan 
originator’s  em])loyment  contract  with  a 
creditor  guarantees  a  (inarterly  bonus  in 
a  s|)(;cified  amount  conditioned  upon 
the  individual  loan  originator  meeting 
certain  ]K:rformance  benchmarks  (e.g., 
volume  of  originations  monthlv).  A 
honns  ])aid  following  the  satisfaction  of 
tho.se  contractual  conditions  is  not 
directlv  or  indirectly  ha.sed  on  the  terms 
of  a  transaction  nndi!r  l()2().30(d)(l)(i), 
as  clarified  by  this  comment  3()(d)(l)- 
l.ii.  because  the  creditor  is  obligated  to 
l)ay  the  honns.  in  the  specified  amount, 
regardlexss  of  the;  terms  of  transactions  of 
the  individual  loan  originator  or 
nmltiple  individual  loan  originators  and 
the  eflect  of  those;  mnlti])le  terms  of 
tran.sactions  on  the  creditor’s  profits. 
Bc;can.se  this  tvpc;  of  bonus  is  not 
directlv  or  indirectlv  based  on  a  term  of 
a  tran.saction.  as  described  in 

§  l()20.3(j(d)(l)(i)  (as  clarific;d  hv 
comment  30(d)(l  )-1  .ii).  it  is  not  subject 
to  the  1()-j)(;rcent  total  compeusatiou 
limit  described  in 
§  l()20.30(d)(l)(iv)(B)(l). 

iii.  Transaction  term  defined.  A  “term 
of  a  transaction”  nnd(;r 
§  l()20.30(d)(l)(ii)  is  any  right  or 
obligation  of  any  of  the  parti(;.s  to  a 
cn;dit  tran.saction.  A  “crc;dit 
transaction”  is  the  oj)erative  acts  (e.g.. 
the;  consumer’s  purcha.se  of  certain 
goods  or  .st;rvices  (;.s.sential  to  the 
tran.saction)  and  written  and  oral 
agr(;ement.s  that,  together,  create  the 
consumer’s  right  to  d(;fer  ])ayment  of 
d(;ht  or  to  incur  debt  and  defer  its 
])aym(;nt.  For  the  i)urpo.s(;s  of 
^  1()20.3()(d)(l)(ii).  this  definition 
includes; 

A.  The  rights  and  obligations,  or  ])art 
of  any  rights  or  obligations, 
memorialized  in  a  j)romis.sory  note  or 
other  credit  contract,  as  well  as  the 
security  interest  created  by  a  mortgage, 
d(;ed  of  trust,  or  other  security 
instrument,  and  in  any  document 
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incorporated  by  referenc;e  in  the  note, 
contract,  or  security  instnuiKait; 

B.  The  payment  of  any  loan  originator 
or  creditor  fees  or  charges  for  the  crinlit, 
or  for  a  |)roduct  or  service?  provided  hv 
tlie  loan  originator  or  creditor  relateid  to 
the  extension  of  that  credit,  im])osed  on 
till!  consumer,  including  any  feiis  or 
charges  financed  through  the  interest 
rati?;  and 

(1.  The  payment  of  any  lees  or  charges 
imposed  on  the  consumer,  inchuling 
any  fees  or  charges  financed  through  the 
interest  rate,  for  any  product  or  service 
r(!(]uired  to  he  ohtained  or  performed  as 
a  condition  of  the  extension  of  credit. 

1).  The  fees  and  charges  described 
above  in  ])aragraphs  B  and  Cl  can  only 
he  a  term  of  a  transaction  if  the  fees  or 
charges  are  required  to  he  disclosed  in 
either  the  Good  Faith  Estimate  and  the 
IlUD-l  or  HlJD-lA  (and  suh.seijiiently 
in  any  integrated  disclosures 
promulgated  by  the  Bureau  under  Tll.A 
section  10.5(1))  (1 . 5  IJ..S.G.  1004(1)))  and 
RE.SBA  .section  4  (12  U..S.C.  2003)  as 
amended  by  sections  1008  and  11 00 A  of 
the  Dodd-l‘’rank  Act). 

2.  (.'onipensdtion  that  is  or  is  not 
hasod  on  o  form  of  n  transaction  or  a 
proxy  for  a  term  of  a  transaction. 

.Section  1020.30(d)(1)  does  not  ])rohil)il 
compensating  a  loan  originator 
differently  on  different  tran.sactions. 
provided  the  difference  is  not  based  on 
a  term  of  a  transaction  or  a  |)roxy  for  a 
term  of  a  transaction.  'I’lie  rule  prohibits 
com])ensation  to  a  loan  originator  for  a 
transaction  based  on.  among  other 
things,  that  transaction’s  interest  rate, 
annual  percentage  rate,  collateral  ty])e 
(e.g.,  condominium,  coo])erative, 
detached  home,  or  manufactured 
housing),  or  the  existence  of  a 
j)rej)aymeut  i)enalty.  The  rule  also 
jirohihits  compensation  to  a  loan 
originator  that  is  based  on  any  factor 
that  is  a  jiroxy  for  a  term  of  a 
transaction.  Clompeusation  paid  to  a 
loan  originator  organization  directly  by 
a  consumer  in  a  transaction  is  not 
prohibited  by  ^  l()2().3()(d)(l)  sim])ly 
because  that  comj)en.sation  itself  is  a 
tei'iu  of  the  tran.saction.  Nonetheless, 
that  comj)ensation  may  not  he  based  on 
any  other  term  of  the  transaction  or  a 
j)roxy  for  any  other  term  of  the 
transaction.  In  addition,  in  a  transaction 
where  a  loan  originator  organization  is 
|)aid  com])ensation  directly  by  a 
consumer,  compensation  paid  hv  the 
loan  originator  organization  to 
individual  loan  originators  is  not 
prohibited  by  ^  l()2().3()(d)(l)  .sim])ly 
hecau.se  it  is  based  on  the  amount  of 
com])ensation  ])aid  directly  by  the 
consumer  to  the  loan  originator 
organization  hut  the  compen.sation  to 
the  individual  loan  originator  may  not 


he  based  on  any  other  term  of  the 
tran.saction  or  proxy  for  any  other  term 
of  the  tran.saction. 

i.  Pcrmissihle  methods  of 
compensation.  Gompen.sation  ba.sed  on 
the  following  factors  is  not 
com])en.sation  based  on  a  term  of  a 
transaction  or  a  proxy  for  a  term  of  a 
tran.saction: 

A.  The  loan  originator’s  overall  dollar 
volume  (/.(.*.,  total  dollar  amount  of 
credit  extended  or  total  nnmherof 
tran.sactions  originated),  delivered  to  the 
creditor.  .See  comment  3()(d)(1)-H 
discn.ssing  variations  of  compensation 
ba.sed  on  the  amount  of  credit  extended. 

B.  The  long-term  performance  of  the 
originator’s  loans. 

G.  An  hourly  rate  of  pay  to 
compensate  the  originator  for  the  actual 
numher  of  hours  worked. 

D.  Whether  the  consumer  is  an 
existing  customer  of  the  creditor  or  a 
new  cu.stomer. 

E.  A  payment  that  is  fixed  in  advance 
for  every  loan  the  originator  arranges  for 
the  creilitor  (e.g..  .SHOO  for  everv  credit 
tran.saction  arranged  for  the  creditor,  or 
.$1. ()()()  for  the  first  1. ()()()  criidit 
tran.sactions  arranged  and  .$.500  for  each 
additional  credit  tran.saction  arranged). 

Ic  rhe  ])ercentage  of  a])|)lications 
submitted  hv  the  loan  originator  to  the 
creditor  that  results  in  consnnunated 
tran.sactions. 

G.  The  (luality  of  the  loan  originator’s 
loan  files  (e.g..  accuracy  and 
comi)letenes.s  of  the  loan 
documentation)  submitted  to  the 
creditor. 

ii.  Proxies  for  terms  of  a  transaction. 

If  the  loan  originator’s  compensation  is 
based  in  whole  or  in  part  on  a  factor  that 
is  a  proxy  for  a  term  of  a  transaction, 
then  the  loan  originator’s  compen.sation 
is  based  on  a  term  of  a  transaction.  A 
factor  (that  is  not  itself  a  term  of  a 
tran.saction)  is  a  proxy  for  a  term  of  a 
tran.saction  if  the  factor  consistently 
varies  with  a  term  or  terms  of  the 
tran.saction  over  a  significant  number  of 
tran.sactions,  and  the  loan  originator  has 
the  ahilitv,  directlv  or  indirectlv.  to  add, 
drop,  or  change  the  factor  when 
originating  the  tran.saction.  For  exam])le: 

A.  Assume  a  creditor  ])ays  a  loan 
originator  a  higher  commission  for 
tran.sactions  to  he  held  hv  the  creditor 
in  ])ortfolio  than  for  transactions  sold  by 
the  creditor  into  the  secondary  market. 
The  creditor  holds  in  ])ortfoIio  only 
extensions  of  credit  that  have  a  fixed 
interest  rate  and  a  five-year  term  with  a 
final  balloon  payment.  The  creditor  sells 
into  the  secondarv  market  all  other 
extensions  of  credit,  which  typically 
have  a  higher  fixed  interest  rate  and  a 
3()-year  term.  Thus,  whether  an 
extension  of  credit  is  held  in  portfolio 


or  sold  into  the  secondary  market  for 
this  creditor  consi.stently  varies  with  the 
interest  rate  and  whether  the  credit  has 
a  five-year  term  or  a  3()-vear  term 
(which  are  terms  of  the  transaction)  over 
a  significant  number  of  tran.sactions. 
Also,  the  loan  originator  has  the  ability 
to  change  the  factor  by.  for  example, 
advising  the  consumer  to  choose  an 
extension  of  credit  a  five-year  term. 
Therefore,  under  these  circum.stances, 
whether  or  not  an  extension  of  credit 
will  he  held  in  portfolio  is  a  proxy  for 
a  term  of  a  transaction. 

B.  Assume  a  loan  originator 
organization  ])ays  loan  originators 
higher  commissions  for  transactions 
.secured  by  ])roperty  in  .State  A  than  in 
.State  B.  For  this  loan  originator 
organization,  over  a  significant  number 
of  tran.sactions.  transactions  in  State  B 
have  substantially  lower  interest  rates 
than  tran.sactions  in  State  A.  The  loan 
originator,  however,  does  not  have  any 
ability  to  influence  whether  the 
transaction  is  .secured  hv  ])ropertv 
located  in  .State  A  or  .State  B.  Under 
the.se  circumstances,  the  factor  that 
affects  com])en.sation  (the  location  of  the 
])ropertv)  is  not  a  ])roxv  for  a  term  of  a 
tran.saction. 

iii.  Pooled  compensation.  .Section 
l()2().3()(d)(  1 )  prohibits  the  .sharing  of 
pooled  compensation  among  loan 
originators  who  originate  transactions 
with  different  terms  and  are 
compensated  differently.  For  exam])le, 
assume  that  Loan  Originator  A  receives 
a  higher  commission  than  Loan 
Originator  B  and  that  loans  originated 
by  Loan  Originator  A  generallv  have 
higher  interest  rates  than  loans 
originated  by  Loan  Originator  B.  Under 
these  circumstances,  the  two  loan 
originators  may  not  share  pooled 
compensation  because  each  receives 
compensatiou  based  on  the  terms  of  the 
transactions  they  collectively  make. 

3.  Interpretation  of§  I()2(i.d(}(d)( I )(iii] 
and  (iv).  Subject  to  certain  re.strictions, 

S  l()2().3()(d)(l)(iii)  and 
§  l()2().3()(d)(l)(iv)  j)ermit  contributions 
to  or  benefits  under  designated  tax- 
advantaged  i)lans  and  compensation 
under  a  non-deferred  ])rofits-hased 
compensation  plan  even  if  the 
contributions,  benefits,  or 
compensation,  respectively,  are  based 
on  the  terms  of  multiple  transactions  of 
multiple  individual  loan  originators. 

i.  Designated  tax-advantaged  plans. 
.Section  l()2().3()(d)( l)(iii)  |)ermits  an 
individual  loan  originator  to  receive, 
and  a  ])erson  to  pay,  compensation  in 
the  form  of  contributions  to  a  defined 
contribution  plan  or  benefits  under  a 
defined  benefit  plan  ])rovided  the  plan 
is  a  designated  tax-advantaged  plan  (as 
defined  in  S  lB2(i.3()(d)(l)(iii)),  even  if 
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contriljutions  to  or  benefits  under  sueli 
plans  are  directly  or  indirectly  ba.sed  on 
the  terms  of  multiple  transactions  of 
multiple  individual  loan  originators.  In 
the  case  of  a  designated  tax-advantaged 
plan  that  is  a  (hd'ined  contrihution  |)lan. 
section  lt)2().3(i(d)(l)(iii)  do(!s  not 
piM'init  the  amount  of  tin;  contribution  to 
Im!  directly  or  indirectly  based  on  the 
terms  of  that  individual  loan  originator's 
tran.sactions.  A  defined  contribution 
plan  has  the  meaning  s(!t  forth  in 
internal  Revenue  (lode  section  414{i).  2() 
II.S.C.  414(il.  A  defined  benefit  plan  has 
the  meaning  s(!t  forth  in  Intcn  nal 
Revenue  (iode  section  414(j).2(i  ll.S.fi. 
414(j). 

ii.  j)rolUs-basv(} 

coiufM^nsdtion  plans.  As  u.sed  in 

l()2(i.3(i(d)(l)(iv).  a  “non-deferred 
profits-hased  comjjensation  plan”  is  any 
compensation  arrangement  when?  an 
individual  loan  originator  may  be  paid 
variable,  additional  compensation  based 
in  whole  or  in  part  on  the  mortgage- 
relatcid  profits  of  the  j)erson  paying  the 
comp(>nsation.  any  affiliate,  or  a 
business  unit  within  the  organizational 
structure  of  lln;  p(!rson  or  tlu;  affiliati!. 
as  ap|)lical)h?  (/.e..  d(!])ending  on  tin; 
level  within  the  ])erson's  or  affiliate's 
organization  at  which  tlu?  non-defernid 
|)rofits-based  comp(!nsation  plan  is 
(istablishiid).  A  non-d(!fern?d  profits- 
hased  compensation  plan  does  not 
inchuh?  a  designatcid  tax-advantaged 
|)lan  or  other  forms  of  deferred 
com|)ensation  that  are  not  designated 
tax-advantaged  plans,  such  as  thos(! 
ciliated  pursuant  to  Intiirnal  Revenue 
(',ode  siiction  4()t)A.  'rliiis.  if 
contributions  to  or  beniifits  under  a 
designated  tax-advantaged  ])lan  or  other 
form  of  deferred  compensation  are 
determined  based  ujion  the  mortgage- 
riilated  ])rofits  of  the  person  making  the 
contrihution.  the  contrihution  or 
iMiiiefits  are  not  permitted  by 
§  l()2().3(j(d)(l)(iv)  (although,  in  the  case 
of  contribution  to  or  hiimifits  under  a 
designated  tax-advantaged  plan,  the 
Ixinefits  or  contributions  may  be 
jHirmitted  by  l()2(>.3()(d)(iii)).  Under  a 
non-d(if erred  profits-hased 
com|)ensation  ])lan.  thii  individual  loan 
originator  mav.  for  lixample.  hi!  |)aid 
directly  in  cash,  stock,  or  other  non- 
deferriid  compensation,  and  the  amount 
to  he  ])aid  out  from  the  non-diiferriid 
profits-hased  com])ensation  ])lan  and 
the  distributions  to  thii  individual  loan 
originators  may  hi!  diiterminiid  bv  a 
fixed  formula  or  may  be  at  the 
di.screfion  of  the  |)erson  the  per.son 
may  ehict  not  to  pay  comjiensation 
under  a  non-deferred  profits-hased 
comjiiin.sation  plan  in  a  given  year), 
[irovided  the  di.stributions  are  not 


directly  or  indiriictly  based  on  the  terms 
of  the  individual  loan  originator's 
tran.sactions.  As  u.sed  in 
l()2(>.3tj(d)(  l)(iv)  and  this  commentary. 
non-defeiTiid  profits-hased 
compen.sation  jilans  includii.  without 
limitation,  bonus  pools,  profits  jiools. 
bonus  ])lans,  and  ])rofit-sharing  plans, 
(iompen.sation  under  a  non-deferriid 
profits-ha.sed  compensation  plan  could 
include,  without  limitation,  annual  or 
periodic  bonuses,  or  awards  of 
merchandise,  siii  vices,  trips,  or  similar 
])rizes  or  incentives  where  the  bonuses, 
contributions,  or  awards  are  detiii  inined 
with  riiference  to  the  |)rofitahility  of  the 
person,  business  unit,  or  affiliate,  as 
applicable.  As  u.sed  in 
S  l()2(i.3tj(d)(l  )(iv)  and  this  commentarv, 
a  husine.ss  unit  is  a  division, 
de])artment,  or  segment  within  the 
overall  organizational  structure  of  the 
])er.son  or  the  piiison’s  affiliate  that 
|)erforms  di.screte  husine.ss  functions 
and  that  the  person  or  the  affiliate  triuits 
separatiily  for  accounting  or  other 
organizational  jiurposes.  For  example,  a 
creditor  that  pays  its  individual  loan 
originators  honuscis  at  the  end  of  a 
caUiiidar  year  hastul  on  the  cniditor’s 
av(!rag(!  luit  return  on  assiits  for  the 
calendar  vtiar  is  o|)(!rating  a  |)rofit.s- 
hased  com])ensation  plan  umhir 
ll)2().3(j(d)(l)(iv).  A  bonus  that  is  ])aid 
to  an  individual  loan  originator  from  a 
source  other  than  a  non-chiferred  profits- 
hased  comi)(!n.sation  |)lan,  such  as  a 
retent iciii  bonus  budgeted  for  in  advaiuxi 
or  a  performance  bonus  jiaid  out  c)f  a 
bonus  pool  s(!t  asichi  at  the  beginning  of 
the  company’s  annual  accounting 
period  as  ])art  of  the  company's 
opciiating  budget,  does  not  violate  the 
prohibition  on  ])ayment  of 
comjxin.sation  based  on  tlui  terms  of 
transactions  of  muitijjle  individual  loan 
originators  uiuhir  ^  l()2(i.3()(d)(l  )(i),  as 
clarified  by  comment  3(i(d)(l)-l.ii: 
therefore.  ^  1  ()2().3(i(d)(l  )(iv)  does  not 
a])ply  to  such  honu.ses. 

iii.  (l()in})nns(ition  that  is  not  diwvtlv 
or  indiroctlv  Inisod  on  tho  lorins  of 
transdctions  of  nndtiplo  individind  loon 
ori<>indtors.  The  com])en.sation 
arrangeiiKints  addressetl  in 
S  1()2().3()(d)(l  )(iii)  and  (iv)  arii 
permitted  even  if  they  an?  dinictlv  or 
indir(!c:tly  hasiid  on  the  terms  of 
transactions  of  nndtijihi  individual  loan 
originators.  See  comment  3t)(d){1  )-l.i 
and  ii.A  for  additional  interpretation.  If 
a  loan  originator  organization’s  riivenues 
arc!  (ixclusively  dcii  ivcid  from 
tran.sactions  suhjcict  to  1()2(j..3(i(d) 
(whcither  paid  by  creditors,  consumers, 
or  both)  and  that  loan  originator 
organization  j)ay.s  its  individual  loan 
originators  a  bonus  under  a  non- 


deferred  profits-hascid  com])ensation 
])lan,  tlu!  bonus  is  not  dircictly  or 
indircictly  hascul  on  the?  terms  of 
multijilc!  transactions  of  multiple! 
individuid  loan  originators  if 
l()2().3()(d)(1  )(i)  is  otherwise!  exiinplieid 
with. 

iv.  (k)inponsdlion  hosod  on  lorins  of 
dll  individiuil  loan  ori‘>indtor's 
Irdiisdctions.  Under  both 
l()2().3(i(el)(l)(iii),  with  reigeird  to 
contributions  made  to  a  deifineel 
eiontrihution  ])l<m  that  is  a  designated 
tcix-aeivantageel  ])lan,  and 
§  1()2().3ti(el)(  l)(iv).  with  reigeird  to 
eeompensation  under  a  non-deferreid 
lirofits-based  com]K!n.sation  jilan,  the! 
payment  of  e;om|)e!nsation  to  an 
individual  loan  originator  may  not  be 
elireieetly  or  inelireeetly  baseid  on  the  terms 
of  that  individual  loan  originator's 
transaeetion  or  transactions, 
(ionseiejuently.  the  eeompen.sation 
payment  may  not  take  into  ae:e;ount.  for 
eixamjile.  the  facet  that  the  individual 
loan  originator's  tran.saeetions  during  the 
relevant  eealenelar  yexir  had  higher 
intercist  rate  spreads  over  the  crciditor’s 
minimum  aeeeeeptahlc!  rate!  on  aveiragc! 
than  similar  tran.sactions  for  other 
individual  loan  originators  e!m])loye!el  by 
the!  creditor. 

V.  (Joinponsdtion  iindor  non-doforrod 
profits-hdsod  coiniionsation  plans. 
Assuming  that  the  eeonelitions  in 
l()2().3()(el)(l)(iv)(A)  are  met, 
1t)2(i.3()(el)(1)(iv)(B)(7)  permits  certain 
eeomjicinsation  to  an  individual  loein 
origiiiiitor  under  a  non-eleierreel  profits- 
hased  c.ompeinsation  ])lan.  S])e!e:ifie;allv, 
if  the  e:e)m])en.sation  is  deteirmineul  with 
reifereiiieec!  to  the  jirofits  of  the  jierson 
from  mortgiige-related  businciss, 
compensation  under  a  non-deferred 
profits-bascid  exnnpensation  plan  is 
permittcid  jirovided  the  e:ompensation  is 
not  more  than  It)  perexiiit  of  the 
individual  loein  originator’s  total 
e:omj)en.siition  corre!S])e)neling  to  the  time 
])e!rioel  for  whie;h  e:ompen.sation  unelcir 
the  non-deferred  profits-ha.sed 
exnnpensation  plan  is  jiaid.  The 
e:e)m])ensatie)n  rci.stric.tions  under 
H)2t).3(i(el)(1  )(iv)(H){  7)  are  somcitimes 
rciferreid  to  in  this  eiommentary  as  the 
“lO-perexiiit  total  exmipen.sation  limit;” 
and  the  re!strie;tie)ns  on  eiompens.ition 
exintaincid  within  the  rule  are  someitimes 
rciferreid  to  in  this  exnnmentary  eis  the! 
“l()-])e!re:e!nt  limit.” 

A.  Total  coinponsdtion.  For  ])ur])e).se!s 
of  §  102n.3(i(el)(l)(iv)(B)(7).  the 
individual  loan  originator’s  total 
e:e)m])e!n.satie)n  consists  of  the  sum  total 
of:  (1)  All  Wcigcis  and  tijis  re!])ortahle  for 
Me!elie:are!  tax  purpo.ses  in  box  .5  on  IRS 
form  \V-2  (or,  if  the  individual  Icjan 
originator  is  an  independent  e:ontrae:te)r, 
reportable  compensation  on  IRS  form 


Federal  Register / Vol.  78,  No.  32/Friday,  Fel)ruary  15,  2()13/Rule.s  and  Regulations 


11421 


l(H)n-MI.SC);^":*  and  (2)  at  the  election 
of  tlie  person  paying  the  compensation, 
all  contributions  by  tlu;  creditor  or  loan 
originator  organization  to  the  individual 
loan  originator's  accounts  in  designated 
tax-advantaged  ])lans  that  are  delimjd 
contribution  plans. 

B.  Profits  of  I  ho  Poison.  Under 

§  1()2().3(i(d)(l  )(iv),  a  ])lan  is  a  non- 
deferrcul  ])roiits-hased  coinptmsation 
plan  if  com])ensation  is  ])aid.  ha.sed  in 
whole  or  in  ])art.  on  the  profits  of  the 
pcM'son  paying  the  compensation.  As 
used  in  §  l()2(i.3()(d)(l)(iv)(B)(l). 

“])rofits  of  the  person”  include,  as 
aj)plicahle  de]jending  on  where  the  non- 
deferred  profits-hased  comj)ensation 
plan  is  set,  profits  of  the  person,  the 
business  unit  to  which  the  individual 
loan  originators  are  assigned  for 
accounting  or  other  organizational 
pnr])o.ses.  or  any  affiliate  of  the  person, 
l^rofits  from  mortgage-related  business 
are  i)rofits  determined  with  refenmce  to 
revenue  generated  from  transactions 
subject  to  §  l()2(i.3(i(d].  Bursnant  to 
§  l()2n.3()(i))  and  comment  3(i(h)-l. 

5^  102(5. 3()(d)  applies  to  closed-end 
consumer  credit  transactions  secured  by 
dwellings.  This  revenue  includes, 
without  limitation,  and  as  applicable 
based  on  the;  j)articnlar  sonrc(!S  of 
revenue  of  the  j)erson.  business  unit,  or 
affiliate  origination  fe(;s  and  interest 
associated  with  dwelling-.secnred 
transactions  for  which  individual  loan 
originators  working  for  the  ])erson  were 
loan  originators,  income  from  servicing 
of  such  transactions,  and  ])roceeds  of 
secondary  market  sales  of  such 
transactions.  If  the  amount  of  the 
individual  loan  originator’s 
compensation  under  non-deferr(ul 
profits-hased  compensation  ])lans  paid 
for  a  time  ])eriod  does  not.  in  the 
aggregate,  exceed  10  ]3ercent  of  the 
individual  loan  originator’s  total 
comj)ensation  corn!S])onding  to  the 
same  time  j)eriod.  compensation  under 
non-deferred  ]n’ofits-hased 
compensation  plans  may  he  ]jaid  under 
§  l()2(5..'l(5(d](l  ](iv)(B)(  1)  regardless  of 
whether  or  not  it  was  determined  with 
reference  to  the  profits  of  the  person 
from  mortgage-related  business. 

C.  Timo  poriod  for  which  tho 
coinponsution  undor  tho  non-doforrod 
profits-hasod  componsation  plan  and 
tho  total  componsation  aro  dotorininod. 
Under  ??  102(5. 3(i(d)(l)(iv)(B)(7).  to 
d(!termine  whether  profits-hased 
conijjensation  compli(!s  with  the  10- 
percent  total  compensation  limit 
nupdres  a  measurement  of  the  ratio  of 


-"Mi  iin  iiulivitliial  loan  originator  has  sonu! 
componsalion  tlial  is  roiiorlalilo  on  tho  \\'-2  and 
SOUK!  tlial  is  roporlahlo  on  tho  1()(I!I-MI,SC.  Ilio  lolal 
coinpiMisalion  is  tho  sum  lolal  of  whal  is  ro|)ortahlo 
on  oaoli  of  llio  two  forms. 


com])ensation  subject  to  the  lO-percent 
limit  and  the  total  com])en.sation  during 
the  relevant  time  period.  The  time 
period  for  which  tin;  compensation  is 
determined  is  tin;  time  period  with 
res])ect  to  which  the  profits  from  which 
compen.sation  is  paid  are  calculated.  It 
does  not  matt(!r  wh(;tlu!r  the 
com])en,salion  subject  to  the  l()-percenl 
limit  and  the  total  com|)ensation  are 
actually  paid  during  that  ])articnlar  time 
])(!riod.  For  exam])le.  assume  that  for 
calendar  year  2013  a  creditor  pavs  an 
individual  loan  originator  compensation 
in  the  following  amounts:  SHO.OOO  in 
commi.ssions  ha.sed  on  the  individual 
loan  originator’s  performance  and 
volume  of  loans  generated  during 
calendar  year;  and  Si ().()()()  in  an 
employer  contribution  to  a  designated 
tax-advantaged  defined  contribution 
plan  on  behalf  of  the  individual  loan 
originator.  The  emjiloyer  desires  to  pay 
the  individual  loan  originator  a  vear-end 
l)rofit-related  bonus  of  SlO.OOO.  The 
commi.ssions  are  jiaid  and  employer 
contributions  to  the  (inalified  plan  are 
made  during  calendar  year  2013,  hut  the 
year-end  honns  will  Im;  |)aid  in  lanuarv 
2014.  For  purj)o.ses  of  the  lO-percent 
total  compen.sation  limit,  the  year-end 
bonus  is  counted  as  ])art  of  both  the 
i;ompensation  subject  to  the  lO-jiercent 
limit  and  the  total  com|)en.sation  for 
calendar  year  2013  even  though  it  is  not 
actually  paid  until  2014.  Therefore,  for 
calendar  year  2013  the  individual  loan 
originator’s  com|)ensation  that  is  subject 
to  the  l()-])ercent  limit  would  he 
SlO.OOO  (/.(.*.,  the  year-end  bonus)  and 
the  total  compensation  would  he 
SIOO.OOO  (/.e..  the  sum  of  the 
commi.ssions.  designated  plan 
contribution,  and  the  projectiul  honns); 
the  bonus  would  he  permissible  under 
^  102(5. 3(5(d)(l)(iv)  because  it  does  not 
exceed  10  ])ercent  of  total 
comjien.sation.  The  determination  of 
total  compemsation  corresponding  to 
2013  also  would  not  take  into  account 
any  bonus  that  is  actnallv  paid  in  2013 
hut  attributable  to  a  different  calendar 
year  (e.g.,  an  annual  bonus  for  2012  that 
is  paid  in  )annary  2013).  A  com])any. 
business  unit,  or  affiliate,  as  apj)lic:al)le. 
may  ])ay  compen.sation  subject  to  the 
10-p(;rcent  limit  during  diffenmt  time 
])eriod.s  falling  within  its  annual 
accounting  period  for  keeping  records 
and  reporting  income  and  expmi.ses, 
which  may  he  a  calendar  year  or  a  fi.scal 
year  depending  on  the  annual 
ac:connting  period.  In  such  instances, 
however,  the  lO-jiercent  limit  ajiplies 
both  as  to  each  time  j)eriod  and 
cnnuilatively  as  to  the  annual 
acc;ounting  j)eriod.  For  example,  a.ssume 
that  a  creditor  u.ses  a  calendar-year 


accounting  ])eriod.  If  the  creditor  pays 
an  individual  loan  originator  a  bonus  at 
the  end  of  each  (juarler  under  a  non- 
defernul  profits-hased  com])ensation 
plan,  the  ])ayment  of  each  (piarterly 
lionus  is  subject  to  the  lO-percent  limit 
measunul  with  re.sj)ect  to  (xich  (juarter. 
rhe  cnulitor  can  also  pay  an  annual 
bonus  under  the  non-deferred  profit.s- 
hased  compensation  ])lan  that  does  not 
exceed  the  difference  of  10  percent  of 
the  individual  loan  originator’s  total 
com|)en.sation  corresponding  to  the 
calendar  year  and  the  aggregate  amount 
of  (piarterly  bonuses. 

D.  Awards  of  inorchandiso.  son  icos. 
trips,  or  similar  prixos  or  incontivos.  If 
any  compensation  jiaid  to  an  individual 
loan  originator  under  §  l()2(5.3(5(d)(l  )(iv) 
consists  of  an  award  of  merchandi.se, 
.services,  trips,  or  similar  prize  or 
incentive,  the  cash  value  of  the  award 
is  factored  into  the  calculations  of  the 
lO-percent  total  compen.sation  limit.  For 
exam|)le,  during  a  given  calendar  year, 
individual  loan  originator  A  and 
individual  loan  originator  H  are  (xich 
em))loyed  hv  a  creditor  and  paid 
.S4(),()()()  in  salary,  .S44.()()()  in 
commissions,  and  other  benefits  that 
have  a  cash  value  of  .$1 .()()().  The 
creditor  also  contributes  .S.5.()()()  to  a 
d(;.signated  tax-advantaged  defined 
contribution  ])lan  for  each  individual 
loan  originator.  Neither  individual  loan 
originator  is  ])aid  any  other  form  of 
compen.sation  by  the  creditor.  In 
D(H:emher  of  the  calendar  year,  the 
creditor  rewards  both  individual  loan 
originators  for  their  performance  during 
the  calendar  year  out  of  a  honns  pool 
established  with  reference  to  the  jirofits 
of  the  mortgage  origination  business 
unit.  Individual  loan  originator  A  is 
paid  a  .SlO.OOO  cash  honns.  meaning  that 
individual  loan  originator  A’s  total 
compen.sation  is  .SIOO.OOO.  Individual 
loan  originator  B  is  paid  a  .S7..5()0  cash 
bonus  and  awarded  a  vacation  package 
with  a  cash  value  of  S3. 000,  nuxining 
that  individual  loan  originator  B’s  total 
compensation  is  Si 00. .500.  Under 
S  l()2(5.3(5(d)(l  )(iv)(B)( 7),  individual  loan 
originator  A’s  SlO.OOO  bonus  is 
permissible  because  the  bonus  would 
not  con.stitnte  more  than  10  percent  of 
the  individued  loan  originator  A’s  total 
conijiensation  for  the  calendar  year.  The 
enulitor  may  not  pay  individual  loan 
originator  B  the  .S7..5()()  bonus  and  award 
the  vacation  jiackage.  however.  h(!cau.se 
the  total  value  of  the  honns  and  the 
vacation  package  would  he  .Sl()..5()(). 
which  is  greater  than  10  percent  (10.4.5 
percent)  of  individual  loan  originator 
B’s  total  comjien.sation  for  the  calendar 
year.  One  way  to  comply  with 
§  102(5.3(5(d)(l)(iv)(B)(7)  would  he  if  the 
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amount  of  the  bonus  were  iHulueed  to 
.S7.(H)()  or  less  or  the  vacation  package 
were  structured  such  that  its  cash  value 
would  hc!  .S2..5()()  or  less. 

Iv  (jompi'nsdtion  duttuiuincd  only 
wilh  I'fdyrynca  to  non-niorlgogc-ralotijd 
husinoss  profits.  (k)iui)en.sation  under  a 
uou-(l(ilerred  profits-hased 
compeusatiou  plan  is  not  subject  to  the 
1()-perc(!Ut  total  coiupensation  limit 
iiiuler  §  1  ()2ti.8(j(d)(1  )(iv)  if  the  uou- 
(lehared  profits-hased  compimsatiou 
])lau  is  determined  with  ndereuce  oulv 
to  profits  from  business  other  than 
mortgage-related  husiue.ss.  as 
determiiKul  in  accordance  with 
rea.sonahle  accounting  ])riuciples. 
R(!asonat)le  accounting  ])rinciples  reflect 
an  accurate  allocation  of  revenues. 
expiMi.ses.  |)rofits.  and  losses  among  the 
per.son.  any  affiliate  of  the  |)er.son.  and 
any  husiue.ss  units  within  the  person  or 
affiliates  and  are  consistent  with  the 
accounting  ])rinciples  a])j)lie{l  by  the 
pcMson  or  the  affiliate  with  r(!spec;t  to.  as 
applicable,  its  int(;rnal  hmlgiiting  and 
auditing  functions  and  external 
nijjorting  reciuirements.  Examples  of 
external  rei)orting  and  filing 
n'cpiinammts  that  may  h(!  a])])lical)le  to 
cnulitors  and  loan  originator 
organizations  an;  Inuleral  inconu!  tax 
filings.  Federal  securities  law  filings,  or 
(inarterlv  niporting  of  income,  expcmscjs. 
loan  origination  activity,  and  other 
information  r(upnr(!d  hv  goveriniKmt- 
spon.sonul  (!nter|)rises.  As  used  in 
S  l()2().8(i(d)(l  )(iv)(n)(  7).  ])rofits  means 
positive  profits  or  losscis  avoithnl  or 
mitigated. 

F.  Additioncd  oxainplos.  I.  Assume 
that,  in  a  given  calenclar  year,  a  loan 
originator  organization  pays  an 
individual  loan  originator  employee 
.S4().0()0  in  .salary  and  SI 2.5. ()()()  in 
commissions,  and  makes  a  contribution 
of  .SI  5.()()()  to  the  individual  loan 
originator's  401  (k)  ])lan.  At  the  end  of 
the  year,  the  loan  originator 
organization  wishes  to  pay  the 
individual  loan  originator  a  bonus  based 
on  a  formula  involving  a  number  of 
])erforinance  metrics,  to  he;  paid  out  of 
a  profit  pool  established  at  tin;  levcd  of 
the  company  hut  that  is  derived  in  part 
through  the  company’s  mortgage 
originations.  A.ssmne  that  the  loan 
originator  organization  derives  revenues 
from  sources  oth(;r  than  transactions 
cov(!red  by  S  l()2().8(i(d).  In  this 
exami)le.  the  performance  bonus  woidd 
he  dir(!ctly  or  indinjctlv  based  on  the 
t(;nns  of  multiple  individual  loan 
originators’  transactions  as  descaihed  in 
§  1()2(i.8(i(d)(l  )(i).  h(u;au.se  it  is  being 
fninhul  out  of  a  profit  jiool  derived  in 
part  from  mortgage  originations.  Thus. 
th(!  bonus  is  permi.ssihle  under 
§  l()2(i.8()(d)(l  ){iv)(H)(  7)  if  it  does  not 


excetul  10  ])(!rcent  of  the  loan 
originator’s  total  compensation,  which 
in  this  example  c:on.sists  of  the 
individual  loan  originator’s  salarv. 
commissions,  contribution  to  the  401  (k) 
|)lan  (if  the  loan  originator  organization 
('lects  to  include  the  contribution  in 
calculating  total  comp(m.sation).  and  the 
|)erfonnanc(!  bonus.  Tluirefon;.  if  the 
loan  originator  organization  elects  to 
include  the  401(k)  contribution  in  total 
compen.sation  for  the.s(!  ])mpose.s.  tin; 
loan  originator  organization  may  ])ay  the 
individual  loan  originator  a 
])erfonnance  honns  of  up  to  .S2(). ()()() 
f/.e..  10  i)ercent  of  .S200.()00  in  total 
com])ensation):  if  tin;  loan  originator 
organization  does  not  include  the  401  (k) 
contribution  in  calculating  total 
com])ensation,  the  bonus  mav  he  up  to 
.SI  8.888.88. 

2.  Assume  that  the  compen.sation 
during  a  given  calendar  year  of  an 
individual  loan  originator  employed  by 
a  creditor  consists  of  only  .salary, 
commissions,  and  benefits,  and  the 
individual  loan  originator  does  not 
l)artici])ate  in  a  designated  defined 
contribution  ])lan.  Assume  further  that 
the  cnulitor  uses  a  calendar-year 
accounting  ])eriod.  At  the  end  of  the 
calendar  y(!ar.  the  crtulitor  ])ays  the 
individual  loan  originator  two  bonuses: 
a  “])erformance”  bonus  based  on  tin; 
individual  loan  originator’s  aggnigate 
loan  volume  for  a  cahmdar  year  that  is 
paid  out  of  a  bonus  pool  d(!t(!rniined 
with  reference  to  the  |)rofital)ility  of  the 
mortgage!  origination  business  unit,  and 
a  year-end  “holiday”  honns  in  the  same 
amount  to  all  company  employees  that 
is  paid  out  of  a  com])anv-wide  bonus 
pool.  Because  the  performance  bonus  is 
l)aid  out  of  a  bonus  ])ool  that  is 
det(!rmined  with  reference  to  the 
])rofitability  of  the  mortgage  origination 
business  unit,  it  is  compen.sation  that  is 
determined  with  nihirence  to  mortgage- 
relateid  business  ])rofits,  and  the  bonus 
is  therefore  subject  to  the  l()-])ercent 
total  com])(!n.sation  limit.  If  the 
company-wide  bonus  j)ool  from  which 
till!  “holiday”  bonus  is  jiaid  is  dcirived 
in  ])art  from  ])rofit.s  of  the  creditor's 
mortgage  origination  business  unit,  then 
the  combination  of  the  “holiday”  honns 
and  the  performanct!  bonus  are  subject 
to  the  lO-percent  total  com|)(!n.sation 
limit.  The  “holiday”  bonus  is  not 
subject  to  the  lO-percent  total 
com])en.sation  limit  if  tlu!  bonus  pool  is 
determined  with  niference  onlv  to  the 
profits  of  business  units  other  than  the 
mortgage  origination  business  unit,  as 
determined  in  accordance  with 
reasonable  accounting  principles.  If  the 
"performance”  honns  and  the  “holiday” 
bonus  in  the  aggregate  do  not  excecid  10 


])ercent  of  the  individual  loan 
originator’s  total  compensation,  the 
bonuses  may  Im!  ])aid  under 
4}  l()2().8()(di(l)(iv)(B)(7)  without  th(! 
nece.ssity  of  determining  from  which 
bonus  ])ool  they  were  jjaid  or  wlnither 
they  wer(!  determined  with  reference  to 
the  profits  of  tlu!  creditor’s  mortgage 
origination  business  unit. 

(I.  Uvasonahh;  reliance  hv  individind 
loan  originator  on  account ing  or 
statement  by  i)erson  paving 
compensation.  An  individual  loan 
originator  is  deemed  to  com|)lv  with  its 
obligations  regarding  rec(!i])t  of 
c:om])ensation  under 
§1()2(i.8(i(d)(l)(iv){B)(7)  if  the 
individual  loan  originator  relies  in  good 
faith  on  an  accounting  or  a  statement 
j)rovided  by  the  person  who  determined 
the  individual  loan  originator’s  profits- 
ba.sed  compensation  under 
§  l()28.8(i(d)(l)(iv)(BK7)  and  where  the 
statement  or  accounting  is  provided 
within  a  reasonable  time  ])eriod 
following  the  person’s  determination. 

vi.  Individual  loan  originators  who 
originate  ten  or  fewer  mortgage  loans. 
.Snl)jec:t  to  the  conditions  in 
i?  l()2().8(i(d)(l)(iv)  and  (d)(l)(ivKA), 

4}  l()2().8()(d){l)(iv)(B)(2)  ])(!rmits 
compensation  to  an  individual  loan 
originator  under  a  non-delerred  profit.s- 
ba.s(!d  compensation  |)lan  even  if  the 
payment  or  contriI)utit)n  is  direc:tlv  or 
indirectly  ha.s(!cl  on  the!  terms  of 
mnlti])le  individual  loan  originators’ 
transactions  if  the  individual  is  a  loan 
originator  (as  defined  in 
§  l()2(i.8()(a)(l  )(i))  for  ten  or  fewer 
transactions  during  the  12-month  period 
pret:eding  the  compensation 
determination.  For  example,  a.ssume  a 
loan  originator  organization  emplovs 
two  individual  loan  originators  who 
originate  tran.sactions  subject  to 
^  11)28.88  during  a  given  calendar  year. 
Both  emjjloyees  are  individual  loan 
originators  under  ^  l()28.88{aKlKii),  but 
only  one  of  them  (individual  loan 
originator  B)  acts  as  a  loan  originator  in 
the  normal  course  of  business,  while  the 
other  (individual  loan  originator  A)  is 
called  ui)on  to  do  so  only  occasionally 
and  regnlarlv  ])erforms  other  duties 
(such  as  serving  as  a  manager).  In 
lanuary  of  the  following  calendar  year, 
the  loan  originator  organization  formally 
determines  the  financial  performance  of 
its  mortgage  business  for  tin!  prior 
calendar  year.  Based  on  that 
determination,  the  loan  originator 
organization  on  February  1  decides  to 
pay  a  honns  to  the  individual  loan 
originators  out  of  a  company  bonus 
])ool.  Assume  that,  between  February  1 
of  the  ])rior  calendar  year  and  lannarv 
81  of  the  current  calendar  year, 
individual  loan  originator  A  was  the 
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loan  originator  for  eight  transactions, 
and  individual  loan  originator  B  was  the 
loan  originator  for  15  transactions.  The 
loan  originator  organization  may  award 
the  honns  to  individual  loan  originator 
A  under  ??  1  ()2().3(i(d)(l  )(iv)(B)(2).  The 
loan  originator  organization  inav  not 
award  the  bonus  to  individual  loan 
originator  B  ndying  on  the  exct;])tion 
uiuler  S  l()2().3()(d)(1  )(iv)(B)(2)  hecan.se 
it  would  not  apjdy,  although  it  could 
award  a  honns  pursuant  to  the  10- 
jjercent  total  coinpen.sation  limit  in 
§1020.30(d)(lKiv)(B)(7). 

4.  Civditor's  flexihilitv  in  setting  loan 
terms.  Section  1020. 30(d)  also  does  not 
limit  a  creditor  from  offering  or 
])roviding  different  loan  terms  to  the 
consumer  based  on  the  creditor’s 
assessment  of  the  credit  and  other 
transactional  risks  involved.  If  a  creditor 
pays  com])ensation  to  a  loan  originator 
in  compliance  with  §  1020.30(d).  the 
cnalitor  may  recover  the  c:o.sts  of  the 
loan  originator's  com])ensation  and 
other  costs  of  the  tran.saction  by 
charging  the  consumer  points  or  fees  or 
a  higher  inter(!st  rate  or  a  combination 
of  these.  Thus,  in  the.se  tran.sactions.  a 
creditor  may  charge  a  higher  intere.st 
rate  to  a  consumer  who  will  ])ay  fewer 
of  the  costs  of  the  transaction  at  or 
before  closing  or  it  may  offer  the 
consumer  a  lower  rate  if  tlu;  consumer 
j)ays  more  of  the  transaction  costs  at  or 
l)efore  closing.  For  exam|)le.  if  the 
consumer  pays  half  of  tin;  tran.saction 
costs  at  or  before  closing,  a  creditor  mav 
charge  an  interest  rate  of  (i.O  percent 
hilt,  if  the  consumer  pays  none  of  the 
transaction  costs  at  or  before  closing,  the 
creilitor  may  charge  an  interest  rate  of 
8.5  percent.  In  these  transactions,  a 
creditor  also  may  offer  different 
consumers  varying  intere.st  rates  that 
include  a  consistent  interest  rate 
premium  to  recouj)  the  loan  originator's 
compensation  through  increased 
interest  paid  by  the  consumer  (such  as 
by  consistently  adding  0.25  percentage 
points  to  the  interest  rate  on  each 
transaction  where  the  loan  originator  is 
compensated  based  on  a  jiercentage  of 
the  amount  of  the  credit  extended). 

5.  Effect  of  modification  of 
transaction  terms.  Under 

4}  1020. 30(d)(1),  a  loan  originator’s 
com])ensation  may  not  he  ha.sed  on  any 
of  the  terms  of  a  credit  transaction. 

Tims,  a  creditor  and  a  loan  originator 
may  not  agree  to  .set  the  loan  originator’s 
compensation  at  a  certain  level  and  then 
suhseijuently  lower  it  in  selective  ca.ses 
(such  as  where  the  consumer  is  able  to 
obtain  a  lower  rate  from  another 
creditor).  When  the  creditor  offers  to 
extend  credit  with  specified  terms  and 
conditions  (such  as  the  rate  and  ])oints). 
the  amount  of  the  originator’s 


comjien.sation  for  that  tran.saction  is  not 
subject  to  change  (increase  or  decrease) 
ha.sed  on  whether  different  credit  terms 
are  negotiated.  For  example,  if  the 
creditor  agrees  to  lower  the  rate  that  was 
initially  offered,  the  new  offer  mav  not 
he  accompanied  hv  a  reduction  in  the 
loan  originator’s  coinpen.sation.  'I’hns, 
while  the  creditor  may  change  credit 
terms  or  pricing  to  match  a  competitor, 
to  avoid  triggering  high-co.st  mortgage 
provisions,  or  for  other  rea.sons,  the  loan 
originator’s  coinpen.sation  on  that 
tran.saction  may  not  he  changed  for 
those  reasons.  A  loan  originator 
therefore  may  not  agree  to  reduce  its 
coinpen.sation  or  provide  a  credit  to  the 
consumer  to  pay  a  portion  of  the 
consumer’s  closing  costs,  for  examjile. 
to  avoid  high-co.st  mortgage  provisions. 

A  loan  originator  organization  may  not 
reduce  its  own  coinpen.sation  in  a 
tran.saction  where  the  loan  originator 
organization  receives  compensation 
directly  from  the  consumer,  with  or 
without  a  corre,s])onding  reduction  in 
coinpen.sation  paid  to  an  individual 
loan  originator.  See  comment  30(d)(1)- 
7  for  further  intei'inetation. 

().  Periodic  changes  in  loan  originator 
compensation  and  terms  of 
transactions.  Section  1()2().3()  does  not 
limit  a  creditor  or  other  person  from 
periodicallv  revising  the  compensation 
it  agrees  to  pay  a  loan  originator. 
However,  the  revised  com])ensation 
arrangement  must  result  in  pavments  to 
the  loan  originator  that  are  not  based  on 
the  terms  of  a  credit  tran.saction.  A 
creditor  or  other  person  might 
])eriodically  review  factors  such  as  loan 
performance,  tran.saction  volume,  as 
well  as  current  market  conditions  for 
originator  comjien.sation,  and 
prospectively  revise  the  compensation  it 
agrees  to  pay  to  a  loan  originator.  For 
example,  assume  that  during  the  first  six 
months  of  the  year,  a  creditor  pays 
S3,()0()  to  a  particular  loan  originator  for 
each  loan  delivered,  regardless  of  the 
loan  terms  or  conditions.  After 
considering  the  volume  of  business 
produced  by  that  originator,  the  creditor 
could  decide  that  as  of  Jnlv  1,  it  will  pay 
.$3,250  for  each  loan  delivered  by  that 
particular  originator,  regardless  of  the 
loan  terms  or  conditions.  No  violation 
occurs  even  if  the  loans  made  by  the 
creditor  after  )uly  1  generally  carry  a 
higher  interest  rate  than  loans  made 
before  that  date,  to  rellect  the  higher 
coinpen.sation. 

7.  Permitted  decreases  in  loan 
originator  compensation. 
Notwith.standing  comment  30(d)(l)-5. 

I?  1020. 30(d)(1)  does  not  jirohihit  a  loan 
originator  from  decreasing  its 
com])ensation  to  defray  the  cost,  in 
whole  or  part,  of  an  unforeseen  increase 


in  an  actual  settlement  cost  over  an 
estimated  settlement  cost  disclo.sed  to 
the  consumer  pursuant  to  section  5(c)  of 
RF.SBA  or  an  imfore.seen  actual 
settlement  cost  not  di.sclosed  to  the 
consumer  ])nr.snant  to  section  5(c)  of 
RIvSBA.  For  pur|)o.se.s  of  comment 
30(d)(l)-7.  an  increase  in  an  actual 
.settlement  cost  over  an  estimated 
settlement  cost  or  a  cost  not  disclo.sed 
is  unforeseen  if  the  imaea.se  occurs  even 
though  the  e.stimate  provided  to  the 
consumer  is  consi.stent  with  the  best 
information  reasonably  available  to  the 
disclosing  person  at  the  time  of  the 
e.stimate.  For  example: 

i.  Assume  that  a  consumer  agrees  to 
lock  an  intere.st  rate  with  a  creditor  in 
connection  with  the  financing  of  a 
purchase-money  tran.saction.  A  title 
is.sue  with  the  property  being  purchased 
delays  closing  by  one  week,  which  in 
turn  causes  the  rate  lock  to  expire.  The 
consumer  desires  to  re-lock  the  intere.st 
rate.  Provided  that  the  title  issue  was 
unforeseen,  the  loan  originator  may 
decrease  the  loan  originator’s 
compensation  to  pay  for  all  or  part  of 
the  rate-lock  extension  fee. 

ii.  A.ssume  that  when  a])plying  the 
tolerance  reipiirements  under  the 
regulations  implementing  RF.SBA 
.sections  4  and  5(c),  there  is  a  tolerance 
violation  of  .$70  that  must  he  cured. 
Provided  the  violation  was  unforeseen, 
the  rule  is  not  violated  if  the  individual 
loan  originator’s  compensation 
decreases  to  ])ay  for  all  or  part  of  the 
amount  reipiired  to  cure  the  tolerance 
violation. 

8.  Uecord  retention.  See  comment 
25(c)(2)-l  and  -2  for  commentary  on 
comjilying  with  the  record  retention 
requirements  of  ^  1020. 25(c)(2)  as  thev 
ajiply  to  1020.30(d)(1). 

"k  "k  "k  it  "k 

10.  Amount  of  credit  extended  under 
a  reverse  mortgage.  For  closed-end 
reverse  mortgage  loans,  the  "amount  of 
credit  extended"  for  pur])ose.s  of 

§  1020.30(d)(1)  means  either: 

i.  'flu:  maximum  proceeds  available  to 
the  consumer  under  the  loan;  or 

11.  The  maximum  claim  amount  as 
defined  in  24  CiFR  200.3  if  the  mortgage 
is  subject  to  24  (iFR  ])art  200,  or  the 
a])])rai.sed  value  of  the  pro])erty.  as 
determined  hv  the  ajijuaisal  used  in 
underwriting  the  loan,  if  the  mortgage  is 
not  subject  to  24  (iFR  jiart  20(). 

3()(d)(2)  Payments  hv  Persons  Other 
Than  (’.onsmuer 

30(d)(2)(i)  Dual  Oompensation 

1.  Compensation  in  connection  with  a 
particniar  transaction.  Under 
^  1020.30(d)(2)(i)(A).  if  any  loan 
originator  receives  coinpen.sation 
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directly  trom  a  consiuuer  in  a 
transaction,  no  other  person  niav 
provide  any  compensation  to  any  loan 
originator,  dircjctly  or  indirectlv.  in 
connection  with  that  |)articular  cnulit 
transaction,  whether  hetbre.  at.  or  after 
consummation.  .See  coimmmt 
3(i((l)(2)(i)-2  discussing  compensation 
received  directly  from  the  consumer. 

The  restrictions  imposcul  under 
tj  l()2(i.3(>(d)(2)(i]  relate  only  to 
payments,  such  as  commissions,  that  are 
sj)(u:ific  to.  and  paid  solely  in 
connection  with,  the  transaction  in 
which  the  consumer  has  jjaid 
comj)ensation  directly  to  a  loan 
originator.  In  a  transaction  where  a  loan 
originator  receives  compensation 
directly  from  a  consumer,  a  creditor  still 
may  provide  funds  for  the  benefit  of  the 
consumer  in  that  transaction,  provided 
such  funds  are  apjjlied  solelv  toward 
costs  of  the  transaction  other  than  loan 
originator  compensation.  .Section 
l()2().3(i(d)(2)(i)(C)  provides  that,  if  a 
loan  originator  organization  receives 
compensation  directly  from  a  consuima'. 
the  loan  originator  organization  mav 
provide  compensation  to  individual 
loan  originators,  and  the  individual  loan 
originator  may  receive  compensation 
from  the  loan  originator  organization, 
suhjecl  to  the  restriction  in 
§  102(j.3(i(d)(l ).  (.See  comment  3()(a)(1)- 
l.i  for  an  ex|)lanation  of  the  use  of  the 
term  “loan  originator  organization"  and 
“individual  loan  originator”  for 
purposes  of  1()2().3()(d)(2)(i)(C;).)  For 
example,  payments  hy  a  mortgage 
broker  to  an  individual  loan  tn  iginator 
as  compensation  for  originating  a 
specific  credit  transaction  do  not  violate 
§  l()2(i.3(i(d)(2)(i)(A)  even  if  the 
consumer  directly  ])ays  the  mortgage 
broker  a  fee  in  connection  with  that 
transaction.  However,  neither  the 
mortgage  broker  nor  the  individual  loan 
originator  can  receive  comjjen.sation 
from  the  cnnlitor  in  connection  with 
that  particular  credit  transaction. 

2.  (Miupf^nsdtion  idcinved  diidctlv 
from  u  consumer,  i.  Payments  hy  a 
consumer  to  a  loan  originator  from  loan 
jjroceeds  are  considered  compen.sation 
received  directly  from  the  consumer, 
while  jjayments  derive<l  from  an 
incr(!ased  interest  rate  aix;  not 
considenid  compensation  received 
dinictly  from  the  consumer.  However, 
payimmts  by  a  consumer  to  the  cnulitor 
are  not  considered  ])ayments  to  the  loan 
originator  that  are  received  direct Iv  from 
tlu!  consumer  whether  they  are  paid 
directly  hy  the  consumer  (for  examj)le, 
in  cash  or  hy  check)  or  out  of  the  loan 
proceeds.  .See  the  definition  of 
“compensation”  in  §  l()2H.3(i(a)(3)  and 
related  commentarv. 


ii.  Funds  from  the  creditor  that  will  he 
appli(Hl  to  rednci!  the  consumer’s 
s(!ttlement  charges,  including 
origination  fe(\s  paid  by  a  creditor  to  tlu; 
loan  originator,  that  are  characterized  on 
the  disclosures  made  pursuant  to  the 
Real  Fstate  .Setlh;ment  Procedur(;s  Act 
as  a  “credit”  an;  nevertheless  not 
considered  to  h(;  r(;ceiv(;d  hv  the  loan 
originator  dir(;ctly  from  tlu;  consimu;!' 
for  purj)os(;s  of  §  l()2(i.3(i(d)(2)(i). 

iii.  .S(;ction  l()2().3(i(d)(2)(i)(B) 
provides  that  compen.sation  rec:eived 
directly  from  a  consumer  includes 
l)ayments  to  a  loan  originator  maile 
|)iirsuant  to  an  agreement  l)(;tw(;en  the 
consumer  and  a  person  other  than  the 
creditor  or  its  affiliates,  under  which 
such  other  |)erson  agrees  to  |)rovide 
funds  toward  the  consumer’s  costs  of 
the  transaction  (including  loan 
originator  comjjensation). 

Compensation  to  a  loan  originator  is 
sometimes  paid  on  the  consnnu;r’s 
behalf  by  a  per.son  other  than  a  creditor 
or  its  affiliates,  such  as  a  non-creditor 
seller,  honu;  builder,  home 
improvement  contractor  or  real  estate 
broker  or  agent.  .Such  |)aymenfs  to  a 
loan  originator  an;  considered 
com])(;nsation  r(;ceived  directlv  from  the 
consumer  for  j)ur|)oses  of 

§  1()2().3()(d)(2)  if  tlu;y  an;  math; 
pursuant  to  an  agrei;nu;nt  h(;tween  the 
consunu;r  and  the  |)(;rson  otlu;r  than  tlu; 
c:r(;ditor  or  its  affiliates.  .State  law 
det(;rmines  wlu;ther  there  is  an 
agre(;nu;nt  l)(;tw(;en  the  parties.  .See 
§  1()2().2(1))(3).  'flu;  ])arties  do  not  have 
to  agr{;e  specifically  that  tlu;  ])aynu;nts 
will  he  u.sed  to  pay  for  the  loan 
originator’s  com])(;nsation,  hut  just  that 
the  j)er.son  will  make  a  |)aym(;nt  to  the 
loan  originator  toward  the  consumer’s 
costs  of  the  transaction,  or  “closing 
costs”  and  the  loan  originator  retains 
such  payment.  For  exam|)le,  assume 
that  a  non-creditor  seller  (that  is  not  the 
creditor’s  affiliate)  has  an  agreement 
with  the  consumer  to  pay  .Si ,()()()  of  the 
consumer’s  closing  co.sts  on  a 
tran.saction.  Anv  of  the  SI .()()()  that  is 
paid  by  the  non-creditor  .seller  to  the 
loan  originator  and  con.stitutes 
“compensation”  as  defined  in 

l()2(i.3()(a)(3)  to  the  loan  originator  is 
compen.sation  received  dir(;ctly  from  the 
i:onsnmer.  even  if  the  agr(;(;nu;nt  does 
not  specify  that  .some  or  all  of  Si ,{)()() 
must  he  u.s(;d  to  com])en.sate  the  loan 
originator.  Noiu;thele.s.s,  i)aynu;nts  hy 
the  consumer  to  tlu;  cr(;ditor  an;  not 
])aynu;nt.s  to  the  loan  originator  that  are 
received  directly  from  the  consumer. 

.See comment  3()(d)(2)(i)-2.i. 
Acciordingly,  ])ayments  in  the 
tran.saction  to  the  cr(;ditor  on  l)(;half  of 
the  consumer  by  a  per.son  other  than  the 


cr(;ditor  or  its  affiliates  are  not  ])aynu;nts 
to  the  loan  originator  that  are  receiv(;d 
dir(;ctlv  from  the  consumer. 
***** 

3{i(e)  Prohibition  on  .Steering. 
***** 

3()(e)(3)  Loan  Options  Presented 
***** 

3.  /.oires/  intoivst  rato.  To  (lualifv 
imd(;r  the  safe  harbor  in  ^  l()2().3()(e)(2), 
for  each  typt;  of  transaction  in  which  the 
consumer  has  exju'essed  an  interest,  the 
loan  originator  must  ])resent  the 
consumer  with  loan  options  that  nu;et 
the  criteria  in  l()2(i.3(i(e)(3)(i)  for 
which  the  loan  originator  has  a  good 
faith  belief  that  the  consumer  is  likely 
to  (pialify.  The  criteria  are:  the  loan  with 
the  lowest  interest  rate;  the  loan  with 
the  lowest  total  dollar  amount  of 
discount  points,  origination  ])oint.s  or 
origination  fees;  and  a  loan  with  the 
lowe.st  interest  rate  without  negative 
amortization,  a  ])repayment  ])enalty,  a 
hallocni  jjayment  in  the  first  seven  years 
of  the  loan  term,  .shared  ecputv,  or 
shar(;d  api)r(;ciation.  or.  in  the  case;  of  a 
reverse  mortgagi;.  a  loan  without  a 
pre])avment  penalty,  shar(;d  (;(putv.  or 
shared  appreciation.  The  loan  with  the 
low(;st  inter(;s1  rate  for  which  the 
consumer  likely  (pialifies  is  tlu;  loan 
with  the  lowe.st  rate  the  consumer  can 
likely  obtain,  regardless  of  how  many 
discount  ])oint.s.  origination  ])oint,s  or 
origination  fees  the  consumer  must  ])av 
to  obtain  it.  To  identify  the  loan  with 
the  lowe.st  interest  rate,  for  any  loan  that 
has  an  initial  rate  that  is  fixed  for  at 
lea.st  five  years,  the  loan  originator  u.ses 
the  initial  rate  that  would  he  in  effect  at 
consummation.  For  a  loan  with  an 
initial  rati;  that  is  not  fixed  for  at  least 
five  years: 

i.  If  the  interest  rate  varies  based  on 
changes  to  an  index,  the  originator  u.ses 
the  fully-indexed  rate  that  would  he  in 
effect  at  consummation  without  regard 
to  any  initial  discount  or  premium. 

ii.  For  a  ste])-rate  loan,  the  originator 
uses  the  highest  rate  that  would  apply 
during  the  first  five  years. 
***** 

3()(tl  Loan  Originator  Qualification 
Re(]uirement.s 

1.  .Scope.  .Section  l{)2().3(i(f)  sets  forth 
(lualification  reipurements  that  a  loan 
originator  mu.st  meet.  As  ])rovided  in 
§  l()2().3()(a)(l)  and  accom])anving 
commentary,  the  term  “loan  originator” 
includes  natural  persons  and 
organizations  and  does  not  exclude 
creditors  for  ])urpo.ses  of  the 
(jualification  re(|uirement.s  in 
§1028.38(11. 
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2.  lActuising  (ind  rugistration 
nHiuirenwnts.  Section  l()2().8(i(il 
r(njuires  loan  originators  to  comply  with 
ap|)lical)le  State  and  Federal  licensing 
and  registration  retpiirements,  including 
any  such  rcniuireinents  imposed  l)v  the 
SAFE  Act  and  its  implementing 
regulations  and  State  laws.  .SAFE  Ac:t 
licensing  and  registration  recinirements 
ap|)ly  to  individual  loan  originators,  hut 
many  .State  licensing  and  registration 
nuiuirements  ap])ly  to  loan  originator 
organizations  as  well. 

8.  No  offoct  on  I  iconsing  and 
rogistration  ro(]uiroinon1s.  .Section 
l()2(i.8()(r)  does  not  affect  which  loan 
originators  must  com])ly  with  .State  and 
Federal  licensing  and  regi.stration 
iXHiuirements.  For  example,  the  fact  that 
the  definition  of  loan  originator  in 
§  1()28.8(i(aKl )  differs  .somewhat  from 
that  in  the  .SAFE  Act  does  not  affect 
who  must  comply  with  the  .SAFE  Act. 

To  illustrate,  assume  an  individual  is  an 
em|)loyee  of  an  organization  that  a  .State 
has  determined  to  he  a  bona  fide 
nonprofit  organization  ami  the  .State  has 
not  subjected  the  em])loyee  to  that 
.State’s  .SAf’E  Act  loan  originator 
licensing.  If  that  same  individual  meets 
the  definition  of  loan  originator  in 
§  l()2().8()(a)(l ),  the  individual  is  subject 
to  the  recjnirements  of  l()28.8(i,  hut  tin; 
.State  mav  continue  not  to  subject  the 
emi)loyee  to  that  .State’s  .SAFE  Act 
licensing  nKiuirements.  .Similarly,  tlu; 
(inalification  recjnirements  im|)osed 
under  §  l()2(i.8(i(f)  do  not  add  to  or 
affect  the  criteria  that  .Statcis  must 
consider  in  determining  whether  a  loan 
originator  organization  is  a  bona  fide 
non])rofit  organization  under  the  .SAFE 
Act. 

Paragrajjh  8()(f){l) 

1 .  I^gal  oxistonco  and  foroign 
qualification.  Section  1028.88(0(1 ) 
rcKjuires  a  loan  originator  organization 
to  comjjly  with  ajjjdicable  .State  law 
rcuiuirements  governing  the  legal 
(ixistcmce  and  foreign  cjualification  of 
the  loan  originator  organization. 

Covcn’ed  .State  law  recjnirements  include 
those  that  must  he  comj)lied  with  to 
bring  the  loan  originator  organization 
into  legal  existence,  to  maintain  its  legal 
exi.stence.  to  he  j)ermitted  to  transact 
business  in  another  .State,  or  to  facilitate 
service  of  j)rocess.  For  (!xamj)le,  covccred 
.Slate  law  recjnirmnents  include  those  for 
incorjK)ration  or  other  tyj)e  of  Ucgal 
formation  and  for  designating  and 
maintaining  a  ncgistccred  agent  for 
service  of  j)rocess.  .Statii  law 
rcMjuircMnents  to  jiay  taxes  and  other 
recjnirements  that  do  not  relate  to  legal 
accountability  of  the  loan  originator 
organization  to  consumers  are  outside 
the  scojje  of  §  1  ()28.88(f)(l ). 


Paragrajch  88(f)(2) 

1.  License  or  registration.  .Sccction 
1028. 88(f)(2)  rcKjnires  the  loan  originator 
organization  to  emsure  that  individual 
loan  originators  who  work  for  it  are 
lic:ensed  or  rccgistercul  in  c;omjdianc;e 
with  the  .SAE’E  Act  and  other  aj5j)lic:ahlc; 
law.  'I’he  individual  loan  originators 
who  work  for  a  loan  originator 
organization  include!  individual  loan 
originators  who  are  its  emj)lc)vc!es  or 
who  oj)erate  under  a  brokerage 
agrciement  with  the  loan  originator 
organization.  Thus,  for  c!xamj)le.  a 
brokerage  is  resjjonsihle  for  vca  i lying 
that  the  loan  originator  individuals  who 
work  direclly  for  it  are  licensed  and 
rt!gisterecl  in  ac;cordanc:e  with  aj)j)lic:ahle 
law,  whether  the  individual  loan 
originators  are  its  emjjlovees  or 
indejjenchmt  contractors  who  c)j)erate 
jnirsuant  to  a  brokerage  agreement.  A 
loan  originator  organization  c;an  mc:et 
this  duty  by  confirming  the  rcigistration 
or  lic:en.se  .status  of  an  individual  at 
\\\v\v.nndsc:onsuineraccess.org. 

Paragraj)h  88(f)(8) 

1.  Unlicensed  individual  loan 
originators.  .Section  1028. 88(f)(8)  sets 
forth  actions  that  a  loan  originator 
organization  must  take  for  anv  of  its 
individual  loan  originator  c!mj)lc)vc!e.s 
who  arc!  not  rcKjiured  to  hc!  Iicc!nsc!cl  and 
are  not  lic:c!nsc!cl  as  a  loan  originator 
j)ursuant  to  the  .SAFE  Act.  Individual 
loan  originators  who  are  not  subject  to 
.SAE’E  Act  lic:ensing  genccrally  inctncle 
emj)lovec!S  of  dej)o.sitorv  institutions 
anci  their  E'ederally  rccgulated 
suhsicliaries  and  c!mj)loy,c!C!s  of  hona  fide 
nonj)rc)fit  organizations  that  a  .State  has 
excMUjded  from  lic:ensing  under  the 
critc!ria  in  12  CFR  l()()8.1()8(e)(7). 

Paragraj)h  88(f)(8)(i) 

1.  Uriininal  and  credit  hi.stories. 
ScKtion  l()28.88(f)(8)(i)  rcKjuirccs  the  loan 
originator  organization  to  obtain,  for  any 
of  its  individual  loan  originator 
c!mj)loyc!es  who  is  not  rcccjuired  to  be 
lic:ensecl  and  is  not  licenscKl  as  a  loan 
originator  j)ursuant  to  the  .SAE’E  Act.  a 
caiminal  background  c:hi!ck.  a  caeclit 
rej)ort.  and  information  related  to  any 
administrative,  cavil,  or  caiminal 
determinations  bv  anv  government 
jurisdiction.  Thc!  nujuiremcent  aj)j)lic!S  to 
inclivicinal  loan  originator  emjjloyeccs 
who  were!  hired  on  or  after  lannary  10, 
2014  (or  whom  thc!  loan  originator 
organization  hirc!cl  hc!fc)rc!  this  date  but 
for  whom  there  wc!rc!  no  aj)j)licahlc! 
statutory  or  rc!gulatc)ry  hackground 
standards  in  cTfeat  at  the  time  of  hire!  or 
before  January  10,  2014,  used  to  sca’C!en 
the  individual).  A  crcalit  rc!j)c)rt  may  he 
obtained  directly  from  a  consumer 


rc!j)c)rting  agcaicy  or  through  a 
c:c)nnnercial  sc!rvicc!.  A  loan  originator 
organization  with  ac:c:c!.ss  to  the  NME.SR 
c:an  mc!C!t  the  recjinrement  for  the 
c:riminal  hackgronnd  chc!ck  by 
reviewing  any  criminal  background 
chc!ck  it  rc!c:c!ivc!s  nj)C)n  c:c)mj)liance  with 
the  rcujiurement  in  12  CiE’R 
1 007.1 08(cl)(l)  and  c:an  mc!C!t  the 
rc!cjuirc!mc!nt  to  obtain  information 
relatcul  to  any  administrative,  civil,  or 
caimiiicd  cletc!rminatic)ns  by  any 
government  jurisdiction  by  obtaining 
the  information  through  the  NME.SR. 
Loan  originator  organizations  that  do 
not  have  ac:ce.ss  to  these  items  through 
the  NMLSR  may  obtain  them  by  other 
nu!ans.  E’or  examjjle,  a  criminal 
hac;kgrouncl  c;heck  may  be  obtained  from 
a  law  enforcement  agenc;y  or 
commercial  service.  Information  on  anv 
j)ast  administrative,  civil,  or  criminal 
findings  (such  as  from  discij)linary  or 
enforc:emc!nt  actions)  may  be  obtained 
from  the  individual  loan  originator. 

2.  Retroactive  obtaining  of 
information  not  reqnired.  .Section 
l()28.88(b(8)(i)  cloc!s  not  rcKjnire  the  loan 
originator  organization  to  obtain  the 
c:ovc!rc!cl  information  for  an  individual 
whom  thc!  loan  originator  organization 
hircnl  as  a  loan  originator  on  or  before 
lanuary  18.  2014,  and  .scaccened  under 
aj)j)lic:ablc!  statutory  or  ingulatory 
background  standards  in  effect  at  the 
lime  of  hire!.  llowc!VC!r.  if  the  indivichiid 
snl)s(!cjuc!ntly  cc!asc!s  to  be  c!mj)lc)vc!cl  as 
a  loan  originator  hv  that  loan  originator 
organization,  and  later  resimuxs 
canjiloyment  as  a  loan  originator  by  that 
loan  originator  organization  (or  anv 
c)thc!r  loan  originator  organization),  the 
loan  originator  organization  is  subject  to 
the  recjnirements  of  l()28.88(f)(8)(i). 

Paragraj)h  88(f)(8)(ii) 

1.  Scope  of  review.  .Scudion 
l()28.88(tl(8j(ii)  rcxjuirccs  the  loan 
originator  organization  to  rendenv  thc! 
information  that  it  obtains  under 
§  1828.88(tl(8)(i)  and  other  reasonablv 
available  information  to  determine 
whedherthe  individual  loan  originator 
m(!C!ts  the  standards  in 
§  1828.88(i’)(8)(ii).  Other  rcuisonably 
available  information  incdnclesany 
information  the  loan  originator 
organization  has  obtained  or  would 
obtain  as  j)art  of  a  rccasonahly  j)ruclent 
hiring  j)rc)c:c!.ss.  inc:huling  information 
obtained  from  aj)j)lic;atic)n  forms, 
c:ancliclatc!  intcerviews,  othc!r  reliable 
information  and  cnddcmcc!  jerovideed  by  a 
c:ancliclatc!,  and  rc!fc!renc:c!  clunks.  The 
rc!cjuirc!mc!nt  aj)j)lic!s  to  individual  loan 
originator  {!mj)loy(!C!.s  who  weere  hired  on 
or  after  January  10.  2014  (or  whom  the 
loan  originator  organization  hircnl  before 
this  date  but  for  whom  there  were  no 
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applicable  statutory  or  regulatory 
background  standards  in  effect  at  the 
time  of  bin;  or  before  jannarv  10.  2014, 
nsi;d  to  .screen  the  individual). 

2.  /te/ronc//\'e  (l(^t(U'niin(iti()iis  not 
roiiniivd.  Section  102().30(l’)(3)(ii)  does 
not  re(inire  tbe  loan  originator 
organization  to  r(;vie\v  tbe  covered 
information  and  make  the  recjnired 
determinations  for  an  individual  whom 
tbe  loan  originator  organization  hired  as 
a  loan  originator  on  or  before  )annary 
10.  2014  and  screemui  under  a])plicable 
statutory  or  regulatory  background 
standards  in  effect  at  tbe  time  of  hire. 
However,  if  the  individual  sub.secpiently 
ceases  to  be  em])loyed  as  a  loan 
originator  by  that  loan  originator 
organization,  and  later  resumes 
employment  as  a  loan  originator  by  that 
loan  originator  organization  (or  any 
other  loan  originator  organization),  tbe 
loan  originator  organization  emi)loying 
tbe  indiviclual  is  subject  to  the 
r(;(purements  of  §  l()2(i.3(i(f)(3)(ii). 

3.  Snhsocjuont  (lotonninotions.  The 
loan  originator  organization  must  make 
tbe  recpiired  determinations  for  an 
individual  before  tbe  individual  acts  as 
a  loan  originator.  Subsecpient  reviews 
and  assessments  are  recpiired  only  if  tbe 
loan  originator  organization  knows  of 
r(;liabie  information  indicating  that  tin; 
individual  loan  originator  lik(;ly  no 
longer  me(;ts  tbe  n;(|uired  standards  in 
§  l()2().3(i(n(3).  For  i;xample,  if  the  loan 
originator  organization  has  knowledge 
of  criminal  conduct  of  its  individual 
loan  originator  through  a  newspap(;r 
article,  a  previously  obtaiiu;d  criminal 
background  report,  or  tbe  NMLSR,  tbe 
loan  originator  organization  mu.st 
determine  whether  anv  resulting 
conviction,  or  any  other  information, 
causes  the  individual  to  fail  to  me(;t  the 
standards  in  l()2(i.3(i(f)(3)(ii). 
r(;gardle.ss  of  when  the  loan  originator 
was  hired  or  ])reviou.sly  screened. 

Fa ragra ph  3(i( f) ( 3 ) ( i  i ) ( 15 ) 

1.  rinoncidl  ivsponsihilitv,  chnrnctor. 
(ind  f>onor(iI  filnoss.  The  determination 
of  financial  res|)onsibility.  cbaract(;r. 
and  general  fitn(;.ss  re(]uin;d  under 
§  102(5. 3(i(n(3)(ii)(15)  recjuires  an 
assessment  of  all  information  obtained 
|)ursuant  to  paragraph  (f)(3){i)  and  anv 
other  reasonably  available  information, 
including  information  that  is  known  to 
tlu;  loan  originator  organization  or 
would  become  known  to  the  loan 
originator  organization  as  ])art  of  a 
r(;asonably  ])rudent  hiring  ))rocess.  The 
absema;  of  any  significant  adverse; 
informatie)!!  is  .suffici(;nt  to  support  an 
alTirmative  determination  that  the 
individual  m(;et.s  the  .standards.  A 
n;view  and  as.sessment  of  financial 
resi)onsihility  is  sufficient  if  it 


considers,  as  r(;levant  factors,  the 
(;xist(;nce  of  curri;nt  out.standing 
judgments,  tax  liens,  oth(;r  government 
liens.  non])aym(;nt  of  child  su])])ort.  or 
a  ])att(;rn  of  hankru])tcies,  for(;closur{;s. 
or  d(;lin(]uent  accounts.  A  review  and 
as.s(;.ssm(;nt  of  financial  r(;s))onsihility  is 
not  reeiuired  to  consid(;r  debts  arising 
from  medical  expens(;s.  A  review  and 
a.ssessment  of  character  and  g(;neral 
fitness  is  sufficii;nt  if  it  considers,  as 
relevant  factors,  acts  of  unfairness  or 
dishonesty,  including  dishonesty  by  the 
individual  in  the  cour.se  of  .se(;kiug 
em])loyment  or  in  c.onnection  with 
determinations  ])ursviant  to  the 
(jualification  r(;(iuir{;ments  of 
102(5.3(5(1').  and  any  di.sciplinary 
actions  by  rt;gulatory  or  ])rofe.ssional 
licensing  agencies.  No  single  factor 
neces.sarily  requires  a  determination 
that  the  individual  does  not  meet  tin; 
standards  for  financial  res])onsihilitv, 
character,  or  general  fitness,  ])rovided 
that  the  loan  originator  organization 
considers  all  reh.'vant  factors  and 
r(;asonahly  d(;termines  that,  on  halanci;. 
the  individual  meets  tlu;  standards. 

2.  Writton  piocodinos  fornuikin;^ 
(lolonninotions.  A  loan  originator 
organization  that  estahlish(;s  writt(;n 
proc(;dur(;s  for  d(;l(;rmining  wh(;th(;r 
individuals  im;(;t  the  fiuaucial 
r(;spousihilitv.  charact(;r.  and  g(;iu;ral 
fitness  standards  under 
4)  l()2(i.3(i(f)(3)(ii)(H)  and  comment 
3(5(f)(3)(ii)(15)-l  and  follows  those 
written  proc(;dur(;s  for  an  individual 
and  com])li(;s  with  the  ri;{]uirement  for 
that  individual.  Such  ])roc(;dures  may 
])rovide  that  bankruptcies  and 
for(;closur(;s  are  considered  under  the 
financial  responsibility  standard  only  if 
they  occurrc;d  within  a  recent  timeframe 
established  in  the  ])roceduri;.s.  Such 
j)rocedure.s  are  not  r(;(]uired  to  include 
revic;w  of  a  c:rc;clit  sc:c)rc;. 

Faragra])h  3(5(f)(3)(iii) 

1.  Training.  The  periodic  training 
rc;ciuirc;cl  in  §  102(5. 3(5(n(3)(iii)  must  he; 
sidfic:ic;nt  in  frc;ciuc;ncy,  timing, 
duration,  and  content  to  ensure  that  the 
individual  loan  originator  has  the 
knowledge;  of  State:  and  Fe;ele;ral  le;gal 
re;e]uire;me:nts  tluit  ajjply  to  the; 
individual  loan  originator’s  loan 
origination  ae:tivitie;s.  The;  training  mu.st 
take;  into  e;e)nsiele;ratie)n  the;  particidar 
re;sponsihilitie;s  of  the;  individual  loan 
originator  and  the;  nature;  iuiel 
e:om])le;xity  of  the;  mortgage;  loans  with 
whieli  the;  individuiil  loan  originator 
works.  An  individual  loan  originator  is 
not  re;eiuire;el  to  re;e;e;ive;  training  on 
re;eiuire;me;nts  and  standards  that  ai)])ly 
to  type;s  of  mortgage;  loans  that  the; 
individual  loan  originator  does  not 
originate,  or  on  suhje;e:ts  in  whieli  the; 


individual  loan  origineitor  alre;aely  has 
the;  ne;eH;s.sarv  knowledge;  and  skill. 
Training  nuiy  he;  ele;live;re;el  by  the;  loan 
originator  organization  or  any  e)the:r 
pe;rson  and  nuiy  utilize;  workstiition, 
inte:rne;t.  te;le;e:e)ide;re;ncing.  or  other 
inte;ractive;  te;e:hne)le)gie;s  <mel  ele:live;ry 
me;the)els.  Training  that  a  government 
agency  or  housing  finanex;  iigenc.y  has 
e;stahlishe;el  for  an  individual  to 
originate;  mortgage;  loiins  under  a 
program  sponse)re;el  or  re;gidate;el  by  a 
Fe;ele;ral.  State,  or  other  government 
agency  or  housing  finanex;  agency 
.satisfie;s  the;  re;epiire;me;nt  in 
§  102(5. 3(i(ll(3)(iii).  to  the;  e;xte;nt  that  the; 
training  ex)ve;rs  the;  type;s  of  loans  tlu; 
inelivielual  loan  originator  e)riginate;s  and 
applicable;  Fe;ele;ral  and  State  laws  and 
re;gidations.  3’ raining  that  the;  NMLSR 
has  approved  to  me;e;t  the  liex;n.seel  loan 
originator  ex)ntinuing  education 
re;eiuire;me;nt  ;it  ^  l()()8.1()7(a)(2)  of  this 
e.hapter  satisfies  the;  re;ejuire;me;nt  of 
§  102(5. 3(i(n(3)(iii).  to  the;  e;xte:nt  that  the: 
training  ex)ve;rs  the;  ty])e;s  of  loans  the: 
inelivielual  loan  originator  e)riginate;s  and 
a])plicahle;  Fe;de;ral  and  State;  laws  and 
re;gulatie)ns.  'rhe:  training  re;e|nire;me;nts 
under  lO2(5.3(5(0(3)(iii)  apply  to 
individual  loan  originators  re;gardle;.ss  of 
whe;n  they  we;re;  hire;d. 

3(i(g)  Name;  and  NMLSR  ID  on  Loan 
Doeunnents 

Faragraph  3(i(g)(l) 

1.  iVA/LSi?  ID.  Seulion  102(5.3(5(g) 
re;eiuire;s  a  loan  originator  organization 
to  ine;luele;  its  name;  and  NMLSR  ID  and 
the;  name  iinel  NMLSR  ID  of  the; 
inelivielual  loan  originator  on  ex;rtain 
loan  eloexnnents.  As  jnovieleel  in 

S  l()2(5.3(5(a)(l ),  the;  term  “loan 
originator"  ine:luele;s  cre;elite)rs  that 
e;ngage;  in  loan  originator  activities  for 
])uri)o.ses  of  this  reeiuirement.  Thus,  for 
e;xample;,  if  an  inelivielual  loan  origiiuitor 
e;mi)loye;el  by  a  hank  originate;s  a  loan, 
the  names  and  NMLSR  IDs  of  the; 
inelivielual  and  the;  hank  must  he; 
inelueleel  on  ex)ve;re;el  loan  ele)e:ume;nts. 
Tlu;  NMLSR  ID  is  a  numhe;r  ge;ne;rallv 
assigned  by  the:  NMLSR  to  individnals 
re;giste;re;el  or  liex:nse;el  through  NMLSR 
to  provide  loan  origination  .se;rviex;s.  f’or 
more;  iidormation,  se;e;  the;  SAf’E  Ae:t 
.se;e:tie)ns  1.503(3)  and  (12)  and  1504  (12 
U.S.C.  5102(3)  and  (12)  and  5103),  and 
its  imple;me;nting  re;gidatie)ns  (12  (IFR 
10()7.1()3(a)  and  1008. 103(a)(2)).  A  loan 
originator  organization  mav  akso  have;  iin 
NMLSR  unieine;  identifier. 

2.  Loan  originators  without  NMLSH 
IDs.  An  NML.SR  ID  is  not  re;e]uire;el  hv 
§  l()2(5.3(i(g)  to  he;  inedueleei  on  loan 
ele)e;ume;nts  if  the;  loan  originator  is  not 
re;eiuire;d  to  obtain  and  has  not  he;e;n 
issued  an  NMLSR  ID.  For  e;xample;. 
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certain  loan  originator  organizations  and 
individual  loan  originators  who  are 
eni])loyees  of  bona  fide  non])rofit 
organizations  may  not  be  retjuiriul  to 
obtain  a  imi(|ne  identifier  under  State 
law.  However,  some  loan  c)riginators 
may  hav(;  obtained  NML.SR  IDs.  mam  if 
they  an;  not  nuiuinnl  to  have  one  for 
their  current  jobs.  If  a  loan  originator 
organization  or  an  individual  loan 
originator  has  been  ])rovided  a  nnicjue 
identifier  by  the  NMLSR.  it  must  be 
inchubul  on  the  covered  loan 
documents,  regardless  of  whether  the 
loan  originator  orgaidzation  or 
individual  loan  originator  is  retjidred  to 
obtain  an  NMLSR  unique  identifier.  In 
any  event,  the  name  of  the  loan 
originator  is  r(!quir(Hl  by  §  1()2(). 38(g)  to 
be  included  on  the  c:overed  loan 
documents. 


3.  Inclusion  of  name  ond  NMLSH  ID. 
Section  l()2().3()(g)(l)  recinires  the 
inclnsif)!!  of  loan  originator  names  and 
NML.SR  IDs  on  each  loan  document. 
'I'ho.se  items  need  not  he  included  more 
than  once  on  (;ach  loan  docmimmt  on 
which  loan  originator  names  and 
NML.SR  IDs  are  iHujnirtul.  such  as  hv 
including  them  on  everv  page  of  a 
document. 

Faragrai)h  3()(g)(  1  )(ii) 

1.  Multiple  individual  loon 
originators.  If  more  than  one  individual 
meets  the  ilefinition  of  a  loan  originator 
for  a  transaction,  the  name  and  NMLSR 
ID  of  the  individual  loan  originator  with 
primary  responsibility  for  the 
transaction  at  the  time  the  loan 
document  is  issued  must  be  included.  A 
loan  originator  organization  that 
establishes  and  follows  a  reasonable, 
written  ]K)licy  for  determining  which 


individual  loan  originator  has  primary 
responsibility  for  the  transaction  at  the 
time  the  docunumt  is  issued  complies 
with  the  re{|nirement.  If  the  individual 
loan  originator  with  primarv 
responsibility  for  a  transaction  at  the 
time  a  document  is  issued  is  not  the 
.same  individual  loan  originator  who 
had  ])rimary  res|)onsihility  for  the 
transaction  at  the  time  that  a  ])revionsly 
issued  document  was  issued,  the 
|)reviously  i.ssued  documeid  is  not 
reejnired  to  be  reissued  merely  to  change 
a  loan  originator  name  and  NMLSR  ID. 
***** 

Datiul;  laiuiary  20.  2013. 

Kicharcl  (airdray. 

Director,  tin  won  ofDonsinncr  I'inonciol 
Protection. 

|FK  Hoc.  I'D  13-0 1,103  l-'il(!(l  2-1-13:  4:1.1  i)in| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5681-N-07] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency;  ()lfu:e  ol  lhe  Assistant 
.S(!(:retary  for  (loiuiminity  Flaniiin<>  and 
Development.  IIIID. 
action:  Notice. 

SUMMARY:  This  Notice;  identifies 
unutilized,  underutilized,  excess,  and 
sui'idus  Federal  ])ro])erty  reviewed  by 
1  HID  for  suitability  for  possible  u.se  to 
assist  the  liomeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
juanita  Ferry,  Department  of  Housing 
and  Urban  D(;veloi)ment.  451  Seventh 
Street  S\V.,  Room  72(52.  Washington,  D(i 
2041 0:  teleplione  (202)  708-1234:  TDD 
number  for  the  b(;aring-  and  speech- 
impaired  (202)  708-25(55  (tliese 
t(;le])bone  numbers  are  not  toll-free),  or 
call  the  toll-free  Titb;  V  information  line 
at  800-027-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordanc.e  with  24  UFR  part  581  and 
.s(;ction  501  of  the  Stewart  B.  McKinney 
llom(;less  A.ssistance  Act  (42  II.S.C. 
11411).  as  amended.  IIUD  is  publishing 
this  Notice  to  identifv  F(;deral  buildings 
and  other  real  ])roperty  that  HUD 
reviewed  in  2012  for  suilahililv  for  use 
to  assi.st  the  homele.ss.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  pro]j(;rty  controlled  by  such 
agencies  or  hv  USA  regarding  its 
inventory  of  excess  or  surplus  F'ederal 
pro])erty. 

In  accordance  with  24  (]FR  part 
581.3(h)  landholding  agencies  were 
retpured  to  notify  HUD  by  December  31, 
2012,  the  c:urrent  availability  status  and 
cla.ssification  of  each  projjerty 
controlled  by  the  Agencies  that  were 
ljuhlished  by  HUD  as  suitable  and 
available  which  remain  available  for 
a])])lication  for  u.se  by  the  homeh;.ss. 

Pursuant  to  24  UFR  581.8(d)  and  (e) 
HUD  is  reejuired  to  publish  a  list  of 
those  ])ro])erties  re])orted  by  the 
Ag(;ncies  and  a  li.st  of  suitable/ 
unavailable  |)roi)erties  including  the 
rea.sons  why  they  an;  not  available. 

Where  property  is  descrih(;d  as  for 
“off-site  use  only"  recipients  of  thi; 
propertv  will  be  r(;(piired  to  relocate  the 
building  to  their  own  site  at  their  own 
(;xpen.se.  Homeless  assistance;  ])roviders 
interested  in  any  such  property  should 
send  a  written  expn;ssion  of  interest  to 
HHS,  addressed  to  Theresa  Ritta, 
Division  of  Property  Management, 


Program  Su])port  Center,  HHS,  Re)om 
5B-17,  5(500  Fishers  bane,  Rockville, 

MD  20857;  (301 )  44  3-22(55.  (This  is  not 
a  toll-fr(;e  numl)(;r.)  HlbS  will  mail  to  the 
interest(;d  provide;!’  an  applie:atie)n 
])ae;ke;t,  whie:h  will  ine:hiele;  instrue:tie)ns 
fe)r  e:e)mple;ting  the;  a])i)lie:iitie)n.  In  e)rele;r 
le)  maximize;  the;  e)p])e)rtunitv  te)  utilize;  a 
suitiihle;  preeperty,  pre)viele;rs  she)edel 
seihmit  their  written  e;xpre;.ssie)ns  e)f 
inte;re;sl  as  se)e)n  iis  pe)ssihle;.  l*’e)r 
e;e)m])le;te;  ele;tails  e:e)ne:e;rning  the; 
|)re)e:e;ssing  e)f  :ipplie:atie)ns,  the  re;aele;r  is 
e;ne:e)ur<ige;el  te)  refer  to  the;  interim  rule; 
ge)ve;rning  this  preegram,  24  (iFR  part 
581. 

F’e)r  more  infe)rmiitie)n  re;gareling 
partieailar  ])roj)e;rtie;s  iele;ntiiie;el  in  this 
Notie;e  (i.e.,  acre;age.  lleje)!'  plan.  e;xisting 
sanitary  fae;ililie;s,  e;xae;t  stre;e;t  aelelre;ss). 
])re)viele;rs  she)ulel  ce)ntae:t  the; 
apjeropriate;  lanelholeling  agencies  at  the; 
folleewing  aelelre;.sse;s:  AIR  FORCE:  Mr. 
Re)l)e;rt  Meeeere;.  Air  Fe)re:e  Re;;il  Pre)])e;rty 
Age;ne;y.  143  Billv  Mite;he;ll  Blvek,  San 
Ante)nie),  TX  7822(5,  (210)  02.5-3047: 
ARMY:  Ms.  Ve;re)nie;a  Rines,  De;pcirtme;nt 
e)f  the  Army,  ()ffie;e;  e)f  the;  Assistant 
(ihief  e)f  Staff  tor  Installatieni 
Mamigeaneait.  DAIM-Z.S,  Re)e)m  853(5. 
2511  jefferse)!!  Davis  Hwy.  Arlingteni, 

VA  22202:  (571  )-25(5-8145;  COE:  Mr. 
Se:ott  Whitefeerel,  Army  (ieerps  e)f 
Engineers.  Re;al  Fistate,  ('.EMP-fiR.  441  C! 
Street  NW..  Wa.shingte)n,  DC  20314: 

(202)  7(51-5542;  COAST  CUARD: 
(',e)mmanelant.  Uniteel  State;s  (ieeast 
Cuarel,  Attn:  )e;nniie;r  Ste)ml)e;r,  2100 
Se;e:onel  St.  SW.,  Stop  7901 .  Wa.shingte)n. 
DC  2()503-()0()l:  (2  02  )  47.5-5(500: 
ENERCY:  Mr.  Mark  Prie:e;,  Department  e)f 
Ene;rgy,  Offie:e  of  Engineering  K 
Const  met  ie)n  Manage;me;nt.  MA-.5(). 

1000  Indepenelence  Ave.  SW.. 
Washingtem,  DC  20.58.5:  (202)  58(5-5422: 
eSA:  Mr.  Flavie)  Peres,  Cene;n!l  Se;rvie:es 
Aelministration,  Offie:e  e)f  Real  Prope;rty 
Utilizatie)!!  anel  Di.spe).sal.  1800  F’  Stre;e;t 
NW..  Re)e)m  7040  Washingte)!!,  DC 
20405,  (202)  .5()l-()()84;  INTERIOR;  Mr. 
Mie.'hael  Wright,  Ae;epii.sitie)n  K  Proj)e;rty 
Manageaneait,  Department  e)f  the; 

Interior,  1801  Pennsylvania  Ave.  NW.. 
4th  Fdeee)!’,  W;i.shingte)n.  Dti  2000(5:  (202) 
2.54-5522;  NAVY:  Mr.  Ste;ve;  Matte;e), 
De;])artment  e)f  the;  N.ivy,  A.sset 
Miinagement  Divisieni,  Naval  F'!ie:ilitie;.s 
Engine;e;ring  Ceanmiinel.  Washington 
Navy  Yarel.  1330  Patte;rse)n  Ave.  SW.. 
Suite  1000,  Washingte)!),  DC  20374; 
(202)(i8.5-942(5;  ( ’fheese  are;  ne)t  te)ll-fre;e; 
ni!!nhe;r.s). 


Dat(;d:  F'i;l)riiiirv  .5.  201 :5. 

Mark  K.  [olinstuii, 

Dapiilv  Assistant  Sacratarv  for  Special  i\’cc(ls. 

ITTLK  V,  I’ROPER  ITKS  RKPOR TKD  IN 
YEAR  2012  WIHCn  ARK  SliH  ABLE  AND 
AVAIEABEE 

AIR  FORCE 

ALASKA 
HtllblllNC 
12  Biiildieigs 

l’re)pe;rly  Ni!!)il)e!r:  lH20124000:i 
Ei(;ls()i)  AEU 
I';ie;ls()i)  AK  99702 

b()e;ali()!i:  1120.  1121.  1  101. 1190.  1:100,430;), 
(5131. 0398.  1302.  1191.  .5281.  3108 
.Status:  lli)ulilize;(l 

Ce)inme;!ils:  olT-site;  re;!ue)Viil  oiilv;  stvari(;s; 
se;e:ur(;el  are;a:  e:e)!)lae:l  AF  le)r  i!)lb.  o!)  a 
S])e;e;il'ie:  ])r()])(;!ty  X;  iu;(:(;ssil)ilily/r(;nie)val 
r(;(iuir(;!iie;nts 
12  Bi!ildi!)gs 

l>roi));!tv  Nmnl)(;r:  18201240029 
IIIER-E 

Aeechonige;  AK  99500 
I.()e:ati()i):  9372,  9374.  9382.  9378.  57528. 
57501. 57438. 57434. 57432.  57409.  57035. 
57033 

.Status:  ll!){l);rutilize;el 

Ce)n)!ue;!its:  oll-sile;  r(;!U()val  only:  st.  viiri(;s: 
m))(l(;riile;  e:))!i(liti(>!is;  r(;stri(:l(;el  ar(;a; 
e:e)nt;ie;l  AF’  te)!’  more;  into,  on  ii  |)rope;!lv  K 
iK:):(;ssil)ililv/r(;!noval  r(;ep!ir);ine;!)ls 
9  lluilelings 

Prope;!’!)-  Nuinl)e;r:  18201240030 
)8ER-E 

Aneliorage;  AK  9950(5 
bocatio!):  5374.  59122. 

59  3  4  8,70  5  20.1(55  1  9.1(5521.95  70.71  79.8  1  97 
.Status:  ll!)uliliz(;el 

Coinn)(;nts:  e)tl-sit(;  n;n)ov;il  onlv;  si.  v:irie;s; 
!noeie;rate;  ):e)n(lilions:  n;slrie:t(;el  ii!e;ii: 
e:o!)tae:l  AE  for  !)iore;  info,  o!)  a  sp(;e:ifi(: 
l)rop);rly  K  ae:e;i;.ssil)ilit\7r(;!ne)val 
re;eiuiri;ine;nts 

CALirOILMA 
IllIll.DINC 
l'’ae:ililv  1 

Prop(;rlv  Nu!nl)e;r:  18200830012 
OTlll?  RaelarSile; 

Tnlclake;  CA  91(534 
.Staties:  Unniilizoei 

Ce)!nine;!)ls:  7920  sep  ft.,  nie)sl  r(;e:(:!)l  use; — 
e:e)m!nu!)ie:iilions 
Eiie:ility  2 

l>re)i));rlv  Nuinl)e;r:  182()()83()()14 
O  i  l  111  Radar  Site; 
rule;lak(;  CA  <)l(5:i4 
.Status:  tl!)ulili/.(;el 

Co!)i!n(;!)ls:  900  sep  ft.,  ineesi  r(;e:(;nt  i!se; — 
vi;liie:l(;  neaint  shoj) 
l''iie:ilili(;s  ;i.  4 

l’roi)(;rlv  Nu!nl)(;r:  I82()083()()15 
OTllH  RaelarSile; 

Tule;lake;  CA  91(5;i4 
Sliities:  llnulilize;el 

Ce)in!ne;!ils:  41(50  sep  ft.  e;ae:h.  !)ie)sl  re;e:e;nl 
i!se; — e;e)minu!)ie;atie)ns 
lleeileling  1028 

Pre)pe;rlv  Nu!nl)e;r:  18201240009 
19338  Ne)rtl)  St. 

He;ale;  CA  95903 
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.Slaliis:  Uiuitili/.od 

(’.(iiniiuints:  17H  si.:  slonigo;  jioor  coiulilions; 
asl)i!sl()s  K  lead:  resiriclod  area:  contact  A!' 
for  info,  on  acc(!ssil)ility  nujiiireinents 
Itnildin^  21 52 

Pro|)erty  Number:  18201 240010 
OtIOO  Warren  .Sli ingle; 

8(;al(;  Al'8  CA  05002 
.Stains:  l)nnlili/.(;d 

(loinmenls:  4.000  si'.:  storage:  V(;ry  poor 
conditions:  asl)(;slos  It  l(;ad  jeossihli;: 
r(;slricl(;d  ar(;a:  contact  Af  for  info.  On 
aci:»;ssil)ilily  r(;(|nirenienls 

CALIFOliMA 

LAND 

l’arc(;ls  Ll  it  1.2  Proi)(;rtv  Number: 

18200820024 
(;(;org(;  AMt 
Victorville  (’.A  02204 
.Status:  tixeess 

(iomm(;nts:  157  acres/dest;rl.  pnmp-and-treat 
syslt;m.  groundwater  restrictions.  Af 
access  riglits.  acc(;ss  restrictions. 
(;nvironmenlal  concerns 

COLOliADO 

HUlblllNC; 

Hldg.  1425  and  142 

l’rop(;rty  Nimd)(;r:  18201140024 

Peterson  APH 

Colorado  .Springs  CO  80014 
.Status:  I Inniili/.ed 

(Comments:  off-site  removal  onlv:  1425- 
(>4.254  s(|.  ft.:  142-100  s(|.  ft.:  current  use: 
storage;  lee  base;  e;xe;bimge;:  ne;e;ei  re;pairs: 
|)e)ssible;  asl)e;ste)s 
ISnileling  200 

Pre)pe;rlv  Nennbe;r:  18201220011) 

15ne:kle;y  Al'15 
Anreera  CO  8001 1 
.Sliilns:  llnnlili/.e;el 

Ce)mme;nls:  eeff-site;  re;me>vid  eenlv:  1414  sf.:  je:t 
fue;l  bills:  reieif  bas  eieil lapse;  It  ne;e;els  lei  lie; 
re;pliie;e;el:  re;strie:le;el  are;a:  i:onliie;l  AP  feir 
eleetiiils  ein  ;ie;e;e;ssibilil\7re;me)Vid 

FLOIUDA 

HIIILDINC 

Pae:.  00220  Pre)pe;rty  Nnmbe;r:  18201210085 
Cape;  (ianave;ral  AP.S 
Cajie;  (;iinave;ral  PL  22025 
.Status:  Pxe:e;ss 

(ie>mme;nls:  4.202  sep  ft.:  e:iirre;nt  use;:  offie:e;: 
ve;ry  iieieir  eieineliliems — ne;e;els  e;xte;nsive; 
re;pairs 
Pacilily  0550 

Prei|)e;rly  Nmnl)e;r:  18201220050 
Pglin  APIS 
Pglin  PL  22542 
■Status:  linnlili/.e;el 

Ceimmeaits:  2li0  sL:  range;  snppeirl  lilelg.: 
v<ie:anl:  0  meins,  iieieir  eiemelilieins:  asl)e;sleis: 
e:onlae:l  Kemge;  Cemlreil  feir  jirieir  eippreivid 
e;a.  lime;  lei  ai;e:e;ss  lae:ilitv 

HAWAII 
in  'ILDIXd 
Hlelg.  840 

Preipe;rly  Nnnibe;r:  18200220008 
Heilleiws  AP.S 
He;lle)ws  AP.S  III 
.Stiitiis:  I lnnlilize;ei 

Ce)mme;nls:  4()2  sep  ft..  e:e)ne:re;te;  sleirage; 
fae:ililv.  eiff-site;  use;  emiv 


IDAHO 
lUllLDlNC 
28  Ifnileiings 

Pre)pe;rly  Nmnbe;r:  18201220024 
Aspe;n  Is  Leielge;  Peile; 

Meinnlain  lleime;  111  82()48 
Leieialiem:  5001-5012.  5015.  501!)-5022. 
5025.  5027.  502<l.  5021-5022.  ,502.5-5041. 
5042,  5101. 5102.  5105.  5107.  510‘) 

■Sl.'itiis:  I lnele;rnlili/.e;el 

Ce)mme;nls:  eiff-sile;  re;me)val  einly:  sf.  varie;s: 
military  lieinsing:  inineir  re;pairs/ri;ne)valii)ns 
ne;e;ele;el:  ;isl)e;sle)s  Is  le;ael  pre;se;nl:  re;slrie:te;el 
are;a:  eieinleie;!  AP  feir  infei.  ein  ae:e:e;.ssibilil\7 
re;meiv;d  re;e]s. 

28  Huilelings 

Preipi;rty  Nninlie;r:  18201220025 
Leielge;  Peile;  &  (xitteiiuveieiel 
Meinntain  Ileime;  111  82048 
Leii;atiein:  51 10-5121 . 5122.  5125.  5127- 
5122.5124.5127. 5129. 5141. 5144-5140. 
5150. 5152-5101 
.Status:  llnele;rntilize;ei 

(;eimnie;nls:  eiff-sile;  re;nieival  einly:  sf.  \’arie;s: 
militiiry  beiusing:  inineir  re;]iairs/ 
re;neivatie)ns  ne;e;ele;el:  asbe;slei.s  Is  le;ael 
pre;se;nl:  re;strie:te;el  are;ii:  e:eintae:l  AP  feir  infei. 
ein  iie:e;e;ssibility/re;meival  re;e|s. 

27  llnilelings 

Prei|ie;rty  Nnmlie;r:  18201220020 
Ceilleinweieiel  fs  .Siige; 

Meinnlain  lleime;  Ill  821)48 

Leicatiem:  5102-5104.  5100.  51()8,  5170. 

5201- 5208. 5210.5212.  5214-5219.  5221. 
5222.  522.5-5229,  5221. 5222.  522.5-5240 

.Status:  Unele;rntili/.e;el 

Ceimmiinis:  eiff-sile;  re;meivid  einlv:  sf.  varie;s: 
militiiry  lieinsing:  inineir  re;|iairs/ 
re;neiviitieins  ne;i;ele;ei:  iisbe;sleis  Is  le;iiei 
jire;se;nl:  re:strie:te;el  iireiii:  e:einliie:l  .'\P  feir  infei. 
ein  iie:e:e;ssiliilil\7re;meiv<il  re;e|S. 

28  lUiilelings 

Preipe;rly  Nmniie;r:  18201220027 
.Siige;.  l}e;e;e:b.  Is  llie;keiry 
Meiimlain  lleime;  111  82(>48 
Leie:iitiein:  5241.5242.  .5245-5247.  5249.  5251. 
5252—5255.  .5257.  .5259—5201. 5202.  5205. 
5208.  5202-5202.  520.5-5212.  5215.  5217. 
5219-5222.  5222.  5227 
.Status:  Unele;rnlili/.e;el 

Ceimme;nts:  eiff-site;  re;nuival  einly:  sf.  Viirie;s: 
military  lieinsing:  inineir  reijiairs/ 
re;neiv:itiems  ne;e;ele;el:  asbeisteis  Is  leiiiel 
pre;se;nl:  re;strie:te;el  are;a:  e:einliie:l  AP  feir  infei. 
ein  iie:e:e:ssibilit\7re;meiviil  re;eps. 

28  Huilelings  Prei|ie;rly  Nmnbe;r:  18201220028 
I  lie;keiry  Is  Pimm 
Meinnliiin  lleime;  111  82(i48 
Leicatiem:  5229-5222.  5225.  5227.  5229. 
5241—5249.  5251, 5252,  .52.5.5— .52.59.  5201. 

5202- 5207. 5270-5277 
.Sliilns:  llnile;rnlili/.e;el 

(iimnni;nls:  eiff-sili;  re;meiviil  imly:  sf.  viirie;s: 
military  lieinsing:  ininiir  reiiiairs/ 
re;nei\'iilieins  ne;e;ele;el:  iisbe;sleis  Is  le;iiel 
pre;se;nt:  re;slrie:le;el  iire;a:  ceinliic.l  AP  feir  infei. 
ein  iie:e:e;s.sibilily/re;nieiviil  re;e|s. 

2()  Huilelings 

Preipe;rly  Nnnibe;r:  18201220041 
Miinnliiin  I  lemie;  APH 
Meinnliiin  lleime;  111  82()48 
Leiciiliein:  45000.  45004.  45007.  45008.  45011. 
4.5012.  45015.  45019.  45022.  45022.  45027, 
45021. 45025,  4502(i.  45029.  45040.  45042. 


45102.  45107.  451 1 1 , 451 1 2,  45115,  4.511(). 
45119.  45120. 45122 
.Stains:  llnele;rnlili/.e;d 

Ceminie;nls:  eiff-sile;  re;meival  einly:  780  sf.  feir 
e;ii.  |iiirking:  inineir  re;jiiiirs/re;neiviitiems 
ne;e;ele;el:  re;strie;le;el  areai:  i:iintiie:l  AP  feir  infei. 
em  iie:ce;ssibilil\7re;nie)Viils  re;eis. 

74  Huilelings 

Preipeirty  Nnnibe;r:  18201220042 
Meinnliiin  I  leiiiie;  APH 
Meinnliiin  lleime;  111  82()48 
Leieialiem:  45127.  45120.  45121. 45124,  45125. 
45129.  45142.  451 4().  45147.  45152.  451.50. 
45159.  45100.  45102.  45104.  401()H.  45172. 
45202.  45204. 45207. 45208. 45212. 45210. 
45217. 45220. 45221. 45225. 45228. 45229. 
45222. 45227. 45228, 45241. 45242. 45245. 
45249. 45252, 45254. 45257. 45201 . 45204. 
45205. 45208. 45272. 45272. 45205.  45208. 
45209. 45212. 45212. 45217. 45221.45222, 
45225.  45229. 45222. 45222. 45227. 45241 . 
45244. 45245. 45248. 45249. 45252,  45257, 
45258. 45201.45205. 45200. 45207. 45272. 
45272. 45270. 45277 
.Stains:  I  inele;rnlilize;el 

C',e)mme;nls:  eiff-sile;  re;meival  einly:  780  sf.  feir 
e;ii.  iiiirking:  inineir  reiiiairs/remeivaliems 
ne;e;ele;el:  re;slrie:le;el  iireiii:  e:eintiie:l  AP  feir  infei. 
em  ae:e:e;.ssibilily/re;miiviils  re;e]s. 

ILLIXOIS 
HUILllINC 
Hlelg.  500 

Preipe;rlv  Nnmbe;r:  18201220025 
Pinm  Hill  MARS 
He;lle;ville;  IL  02221 
.Stains:  llnnlilize;el 

Ceimmemis:  2.519  sf.:  ceimmnnieialiem  fiie;ililv: 
nei  nlililie;s:  peissible;  greinnel 
eieinliiminiitiein:  ne;e;el  re;piiirs  iinel 
re;nii;eliiiliem 

MAIX’F 

HUILllINC 

Hlelgs.  1. 2.  2.  4  Preipe;rly  Nnmbe;r: 

1820084000!) 

(ll'Il-H  Riieliir  Site; 

(kilnmbia  Palls  ML 
Status:  Unnlilizeiel 

(ximmemts:  viirieins  sej.  ft.,  meisl  re;e;e;nl  use; — 
sleiragei/eiffieie; 

MASSACIIVSE’ITS 

LAND 

Lanel/'rract  #A101 

Preipeirlv  Nnmbe;r:  18201120002 

Mcllill  Rel. 

Heielleirel  MA  07121 
.Stains:  Unnlilize;el 

Ciimme;nls:  5.25  iie:re;s.  re;e:e;nt  use;:  AP  lriiile;r 
e:einrl,  prei)ie;rty  limiliiliem:  leieiiil  Heielfeirel 
Zeining  Hv-Liiws  (Inelnslriiil  Piirk  llislrie:! 
A-IP) 

MICHIOAX’ 

HUILllINC 

H-780  Preiiie;rty  Nnmbe;r:  18201210042 
Se;lfrielge;  ANCH 
.Se;lfrielge;  MI  48045 
.Stiitns:  Unnlilize;d 

Ceimme;nls:  eiff-site;  re;meiviil  einly:  54,844  sep 
ft.:  e;nrre;nl  use;:  Aelmin.  eiffie:i;:  peieir 
e:eineliliiins — ne;e;el  reipairs:  leaiel  baseiel  piiinl. 
iisbe;sleis.  iinel  meild  iele;nlifie;d 
H-710 
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Pr()])(!i  ly  Nuiiil)(!r:  182012  lOOo  1 
4:1001  Oak  SI. 

.S(!llri(lf>(;  Ml  4804.^ 

Status:  I liiulili/.od 

Coinmoiils:  oll'-sil  removal  only;  1.84;i  s(|.  i’l.: 
curnail  uso:  Admin,  oltici!:  nond  r(!i)airs; 
a.sl)(!sl()s  |)()s.sil)l(! 

It-:i2(> 

I’rojxatv  Nnmluir:  182012100.^2 
2080.5  Milclioll  SI. 

•Sollridf^o  Ml  48045 
Stains:  Unulili/.od 

(lomnnaits:  oll-silo  nnnoval  onlv:  12.0:i0  st]. 
It.:  cnrronl  nso:  Admin,  oirico;  pour 
conditions — luunl  repairs:  |)ossil)l(!  asl)(!slos 
:i  I5nildin{<.s 

I’roperlv  Nnndjcr:  18201220020 
Stdlridoo  ANC:il 
S{!irrid<>o  Ml  48045 
Location:  :120,  780.  710 
Stains;  Unniilizcid 

(lommonis:  olT-sitn  removal  only;  stvaricis; 
olTicii/scliool/barracks;  lair  conditions: 
luicd  repairs 

MISSOl  7?/ 

LAND 

Communications  Site; 

Properly  Number:  18200710001 
County  Road  424 
Dexter  Co:  .Stoddard  MO 
.Status:  Unutilized 
Comments;  10. (Kl  acres 

m:\V  YOHK 
lUIILDlNC 
Hid}-.  240 

Properly  Number:  18200:i4002:i 
Rome  Lab 

Rome  Co;  Omuda  NY  i:i441 
.Status;  I  )nuliliz(!d 

Comments:  :i!)108  s(].  It.,  jjixisence  ol 
aslxistos.  most  rcjcmil  use — Idectronic 
Research  Lab 
llldg.  247 

Properlx'  Number:  18200.'140024 
Rome  Lab 

Rome  Co;  Oneida  NY  i:i441 
.Status:  I Inutilizcul 

Comments;  i:i1!19  si].  IL.  jjresence  of 
asbestos,  most  recent  use — LlecIronic 
Research  Lab 
llldg.  248 

Pro|)erly  Number:  18200:140025 
Rome  Lab 

Rome  Co;  Oniuda  NY  i:i441 
.Status:  Unutilized 

Commenls:  4000  sij.  IL.  jiresence  ol  asbestos. 

most  recent  use — LlecIronic  Research  Lab 
11-102 

Projierty  Number:  1820121004(i 
Rome  Riisearch  .Site 
Rome  NY  i:i441 
.Status:  Unulilized 

Commimls:  2:i,408  sij.  IL;  current  use:  olTici!; 
Tail' condition;  asb(!slos  and  lead  based 
paint  idenlilied 

NORTH  CAROLINA 

LAND 

0.14  acres 

Proiiertv  Number;  18200810001 
Pope  Al'll 
Pojie  ALU  NC 


.Status:  Lxcess 

Commenls:  most  recent  icsi; — middle  marker, 
easement  lor  enlrv 

OHIO 
llUILDINC 
l•'acility  80045 

Properly  Nnmbiir:  182012:10001 
1 050  k'orrer  lllvd. 

Kettering  Ol  I  45420 
.Status:  Underutilized 
Comments:  101,15:i  sL;  admin. /lab: 
structurally  sound 

TRNNRSSHR 

HUILDINC 

H-075 

Pro])erly  Number;  18201210080 
.Arnold  Al'll 
Arnold  TN  .'17389 
.Status:  UndiMUliliziul 

Comments;  17,589  .sij.  It.:  current  use;  lab  and 
Admin.  oHice:  very  poor  conditions — need 
extensile  rejiairs;  transleree  will  be 
reijuired  to  obtain  a  x’isitor’s  pass;  Contact 
Air  b'orce  lor  lurtber  details. 

TEXAS 

HUILDINC 

11-9278 

Propertv  Number:  182012100:11 
Lackland  Al'll 
Lackland  TX 
.Status:  Unulilized 

Commenls;  olT-sile  remoi'al  onlv;  1.581  sq. 

IL:  current  use:  storage  shed;  extensive 
repairs  needed:  secured  lacilily — neiul 
permission  prior  to  enlrv 
2  llldgs. 

Propertv  Number;  18201210007 
.Shejipard  Ak'H 
.Shejipard  TX 
Loc.ation:  248.  24!) 

Status:  Unulilized 

Comments:  sq.  It.  varies:  c.nrreni  use:  Irng. 
poor  conditions — need  rejiairs;  asbestos 
possible:  prior  ])ermission  to  access 
military  installation  is  reijuired 
4  llldgs. 

Properly  Number:  18201210008 
.Shepijard  Al'll 
.Sheirjiard  TX 

Location:  3.'i:i.  332.  843.  980 
.Status:  Underutilized 

Commenls:  sq.  ft.  varies;  current  use:  Admin. 
olTices;  poor  conditions — need  repairs: 
asbestos  possible:  |)rior  permission  to 
access  mililarv  installation  is  required 

TEXAS 
HUILDINC 
I'ac.  981 

Propertv  Number:  18201 21  OOti!) 

.Sliepjjard  Ak’H 
Shep|)ard  TX 
.Status:  Underutilized 
Commenls:  22.380  si;  current  use:  Irng 
classroom;  poor  conditions — need  rejiairs: 
asbestos  possible;  jirior  |)ermission  to 
access  military  installation  is  required 
Lac.  1024 

Projierty  Number:  18201210070 
.Shejjpard  Ak'H 
.SbeiJjjard  TX 


Location:  Thrill  .Shoj) 

.Status:  Underutilized 
Comments:  27.223  si.;  current  use;  thrill 
shop;  poor  conditions — need  repairs; 
asbestos  possible;  prior  |)ermission  to 
access  military  installation  is  required 
I'ac.  1038 

Propertv  Number;  18201210071 
Sheppard  Al'll 
.Sbep])ard  TX 
.Status;  Underutilized 

Commenls;  12.1()1  si;  i:urrent  use;  Admin. 
olTic.e;  poor  conditions — need  rejrairs; 
asbestos  possible;  ])rior  jiermission  to 
access  military  installation  is  required 
Lac.  1713 

Properly  Number;  18201210072 
.Sbep])ard  Ak'll 
.She])j)ard  TX 
.Status;  Unutilized 

Comments;  1.395  si;  current  use;  latrine;  poor 
conditions — need  repairs;  asbestos 
possible;  prior  permission  to  access 
military  installation  is  required 
Lac.  1715 

Projjerty  Number;  18201210073 
.She])j)ard  AI''H 
.Sheirpard  TX 
.Status;  Underutilized 

(ioinmenls;  2.590  si;  current  use;  latrine;  poor 
conditions — need  repairs;  asbestos 
])ossible;  jirior  permission  to  access 
military  installation  is  required 
I  'ac.  2013 

Properly  Number;  18201210074 
.Sbep|)ard  Ak'H 
.Sliep|)ard  TX 

Location;  Tech.  Trng.  Lab/.Sliop 
.Status;  Unulilized 

(iommenis;  25.091  sL;  c.nrrent  use;  vacant; 
j)oor  condit  ions — need  re])air.s;  a.sbeslos 
possible;  prior  ])ermission  to  access 
military  installation  is  required 
Lac.  247 

Pro|)erlv  Number;  18201210075 
Sbeiipard  ALH 
.Sliiqipard  TX 
Status;  Lxc.ess 

Commenls;  2,452  sL;  current  use;  vacant; 
jjoor  condit ion.s — need  rejiairs;  asbestos 
jiossible;  jirior  jiermission  to  access 
military  installation  is  required 
I'ac.  331 

Projierty  Number;  18201210070 
.Sbejijiard  Al'H 
.Shejijiard  TX 
Status;  Underutilized 

Commenls;  18.295  sL;  current  use;  unknown; 
j)oor  conditions — need  rejiairs;  asbestos 
jiossible;  jirior  jiermission  to  access 
mililarx'  inslallaliim  is  required 
l''ac..  250 

Projierly  Number;  18201210077 
.Sbejijibard  A1''H 
.Sbejijiard  TX 
Status;  I Imililized 

Commenls;  114  sL;  enrreni  use;  vacant;  jioor 
conditions — need  rejiairs;  asbestos 
Jiossible;  jirior  jiermission  to  access 
military  installation  is  required 
0  Huildings 

Properly  Number;  18201220038 
Medina  I  rng.  Annex 
Lackland  ALH  TX 
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.">87,  .5‘)7.  ."jaa.  fiUa 

.Stains:  Uiiiitili/.od 

(aiiiiiiKMils:  oH-sil(;  nanoval  oiilv:  2.41  H  si.  lor 
(!a(:li:  igloos:  S(H:tiro(i  aroa:  prior  a|)))roval 
noodod  to  accoss:  doloriorattui  conditions: 
iKMids  oxlcnisivc!  n^pairs 

'n:\AS 

l,.\NI) 

0.1  a  ac:r(!S 

l’ro|)crlv  Nninhi^r:  1H200H10()()2 
llY.Ml.  Dyoss  .M  U 
Tvr?  (lo:  Tax  lor  TX  7!l5(ia 
.Status:  Unnlilizod 

(loiniiHMits:  most  r(H:(!nl  nso — middle  inarkor. 
access  limitation 

VinCIMA 

lU'II.DlNC; 

Joint  Base  l,an”ley  luislis 
l’ro|)«?rty  Nnml)er:  18201 2400()(i 
1 1 24  Wilson  Ave. 

Newport  News  \’,\ 

Status:  Unutili/ed 

('.omnuMits:  887  si.;  storagin  |)oor  conditions: 
restricted  area;  visitor's  pass  re(inired: 
contact  Al-'  lor  more  into. 

Joint  Base  l.angUw  Llnstis 
Proi)erly  Niimher:  18201240007 
:i.^08  .Mniherrx  Island  Kd. 

Newport  News  \’A 
.Stains:  I !nntili/.ed 
(iomnumls;  4.020  si.;  storage;  ])oor 
conditions:  n^slricted  pass  recpiired: 
conlac:!  Al'  lor  mon;  into. 

Army 

ALABAMA 

Blill.DINt; 

ciaoi 

l’rop(Mty  Nnmli(!r;  21201220017 
t'l.  Mc(l(dlan 
ft.  Mct;iellan  Al,  a(i20.i 
.Stains:  Hxccjss 

(lomments:  ott-sile  removal  onlv:  2.222  st.: 
Barracks:  (!xl(msiv(!  repairs  ncHuled:  siicnred 
area:  luxid  prior  a|)|)rovai  to  access 
|)roperly 

AIASKA 

BlIILDINt; 

Bldg.  00001 

Bro|)(;rly  NninBer:  21200240075 
Kiana  Nall  (inard  .Armory 
Kiana  ,\K  00740 
.Stains:  Exc<!ss 

(iomiiHMils:  1200  s(|.  It..  BniBir  Bldg.,  needs 
repair.  ott-sit(!  ns(!  onlv 
Bldg.  00001 

I’roperlv  NnmBer:  21200710051 
!  lol\  dross  Armorv 
lligii  Cross  ,\K  <t0(i02 
.Stains:  l‘;xi:ess 

Comments:  1200  s(|.  tl.  armory.  olT-site  use 
only 

11  Bldgs. 

l’ro|)erlv  NnmBer:  21201220020 
I't.  Criitdy 

I'l.  Cnudy  ,\K  00721 

!,ocalion:  712.  714.  875.  871).  887.  888.  Oil). 

on.  012.  012 

.Status:  I  Inntili/.ed 

C.omments:  ott-sil(!  removal  only:  st  varies: 
housing:  lair  to  poor  conditions:  asbestos 


and  lead:  ikhuI  repairs:  need  prior  ajtproval 
to  access  properly 
B-00877 

Properly  NnmBer:  21201220052 
Port  Creely 
PI.  (ireely  AK  00721 
.Stains:  Unutilized 

Comments;  ott-sile  removal  only:  14.824  st.; 
tamilv  Bonsing;  |)oor  conditions:  need 
repairs:  asbestos  it  lead  idenlitied:  secured 
area:  prior  approval  needed  to  access  fv 
relocate 
()  Buildings 

Propertv  NnmBer:  21201220008 
Pl.Creeiy 

PI.  Creeiy  AK  0!)721 

Location:  250.  822.  825.  878.  XSKIA.  824 
.Stains:  Unutilized 

Comments:  ott-sile  removal  onlv:  stp  tl. 

\  aries:  poor  conditions — need  repairs: 
sonu!  Bldgs,  have  asbestos  K  lead:  contact 
Army  tor  specitic  details 

ARIZONA 
BUILllINC 
Bldg.  .S-20() 

Properly  NnmBer:  21  l!)!)42024(i 
’t'mna  Proving  Cronnd 
'^’nma  C.tv.  Ynma/La  Paz  AZ  852()5-!)104 
.Stains:  Unutilized 

Comments;  4102  sep  It..  2-storv.  needs  major 
rehab,  ott-sile  use  only 
Bldg.  502.  Ynma  Proving  Cronnd 
Propertv  NnmBer;  21 10!)520072 
5'nma  C,o:  Ynma  ,\Z  852()5-()104 
.Stains:  Underutilized 
Comments:  2780  s(|.  It..  2-slorv.  major 
sirncinral  changes  recpiired  to  meet  tloor 
loading  code  re(pnremenls.  presimce  oi 
asbestos,  ott-sile  use  onlv 
Bldg.  42002 

Propertv  NnmBer:  212004400()() 

Port  I  inachnea 
Cochise  AZ  8501.2-7010 
.Status;  Excess 

Comments:  22.152  scj.  It.,  presence  ot 
asBeslos/lead  paint,  most  recent  use— 
dining,  ott-site  use  only 
Bldg.  00551 

Property  NnmBer:  21200020001 
Port  Ilnacluica 
(Cochise  .AZ  8501 2 
.Stains;  Pxc(!ss 

Comments:  1270  s(|.  It.,  most  recent  use— 
ottic(!.  ott-sile  use  only 

ARKANSAS 

BUlLDINt; 

7  Bldgs. 

Properly  NnmBer:  21201140055 
Pine  Blnit  Arsenal 
Pine  BIntt  AK  71002 

Location:  57240.  57210.  57100.  57150.  57120. 

5742. 5720 
.Stains:  Unniilized 

Comments;  ott-sile  removal  only;  s().  It. 

varies;  current  use;  laB/tcisI  Bldg. 

Bldg.  57200 

Properly  NnmBer;  21201140057 
PiiK!  BIntt  Ar.scmal 
Pine  BIntt  AK  71002 
.Status;  Unnliliztul 

Comments:  ott-sile  rtnnoval  onlv:  0,474  stp 
tl.;  cnrnml  use:  CUM  PQ/M,AT  Bldg. 


Bldg.  10440 

Pro])erlv  NnmBer:  21201210005 
Pine  BIntt  .Arsmial 
Pint!  BIntt  ,AK  71 002 
.Status:  I Inntilized 

Comimails:  ott-sile  removal;  1  .tiliO  st.;  current 
use;  oHice:  (!xlensiv(!  mold  damage;  needs 
major  repairs 

CAMFORNIA 

BUlLllINt; 

Bldgs.  18020. 18028 
Pro|)erly  NnmBer:  21200120081 
(lamp  KoBerts 
Monterey  C,A  !)2451-5000 
.Stains:  lixeess 

Comments;  2024  s(|.  tl.  sep  tl..  concnUi;.  jjoor 
condition,  ott-sile  use  only 
T4242 

Properly  Nnnd)er:  21201220012 
(Ird  Militarv  Commnnitv 
.Seaside  t]A  02055 
Stains:  Unnliliztul 

{^omnnmts:  2,080  st.:  ottice  space;;  (;xlr(;nu;ly 
poor  conditions;  extensive;  re;p;iirs  ne;e;ele;el: 
asBe;sle)s  K  le;iiel  iele;ntitieel;  re;me;elialie)n 
ne;e;ele;el 
258 

Pre)pe;rly  Nnnd)e;r:  21201220002 
7lB  nivisieen  Kel. 

Me)nle;re;y  CA  02028 
Le)e'.alie)n:  llnnte;r  Liggett.  Port 
.Sliilns:  Uneitilize;el 

(;e)mme;nts;  e)tt-sile;  re;me)val  eenly;  l')2  st.;  use;: 
steerage;:  lnmste;rre;el  re;epiire;el  le)  ge;l  re;al 
e;stale;  eloe:mne;nt  aniheerizing  iie:e:e;ss; 
se;e:nre;el  are;ii:  must  e;e)nlae:t  l)ire;e:te)rale;  e)t 
PnBlie:  Weerks  te)  eirninge;  le)  ae:e:e;ss  ])re)j)e;rly 
5  Bnilelings 

Preeperlv  NennBe;r;  21201220042 
JPTB 

Le)s  Alamile)s  (iA  00720 
Le)e:alie)n:  148.  140.  201. 280.  281 
.Status:  li;xe:e;ss 

Ce)mnie;nts;  eitt-sile;  re;me)\'al  eenly:  st.  varie;s: 
use:  steerage:  pe)e)r  e:e)nelitions: 
e:e)ntamimitie)n:  pe;rmissie)n  re;qnire;el  te) 
ae:e;e;ss  preejeertv  tee  re;me)ve;  eet  installatien) 

GEORGIA 
BUlLDlNCi 
Blelg.  2502 

Pre)pe;rly  NnmBe;r:  21100720107 
Peert  Be;nning 

Pt.  Be;nning  (ae:  Mnse:e)ge;e;  (JA  21005 
.Stains;  Unnlilize;el 

Ce)mme;nts:  12044  sep  tl..  ne;e;els  re;hiiB.  me)sl 
re;e:e;nl  nse; — |)anie:lnite;  slie)|).  eell-site;  eise; 
e)id\’ 

Blelg.  4222 

Pre)|)e;rty  NnmBe;r;  2110<)820201 
Peert  Be;nning 

mill  Cee:  Mnse:e)ge;e;  (JA  21005 
.Sliilns:  Unniilizeel 

Comments:  2720  sep  tl..  ne;eels  re;hiiB.  nmsi 
re;e:e;nl  use; — nuiint.  Biiy.  eili-site;  nse;  only 
Bleigs.  5074-5078 
Pre)])e;rly  NnmBe;r:  21100020125 
Peirl  Be;nning 

PI.  Be;nning(a):  Mnse:e)ge;e;  CA  21005 
.Sliilns:  Uiintilizeel 

Coinmenis;  400  sep  tl..  meisl  re;e:enl  nse — 
steii'iige;.  eilt-site  nse;  only 
Blelg.  5002 
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I’ropinly  Niiinlxjr:  21  lOOOaOiaO 

I'l.  Henning  C'.o:  Mnscogcu!  (lA  21  <105 
.Stains:  Unutilized 

Uoininenis:  OtiO  s(|.  It.,  most  njccMil  use; — 
storage.  olT-sile  use  only 
Hldg. 

l’roi)eilv  Ninnher:  21200740182 
I'ort  Henning 
I'l.  Henning  (lA  21 003 
.Status:  Unutilized 

Uoininenis:  044  sc].  11..  most  recent  use — 
ol1i(:(!.  ol’l'-sile  use  only 
Hldg.  8082 

Hroperly  Nninher:  21200740182 
l-'orl  Hiuining 
I'l.  Henning  UA  21005 
.Status:  Unutilized 

(ioininenls:  780  s(|.  11..  most  recent  use — 
admin..  olT-sitc;  use  only 
Hldg.  8550 

Property  Number:  21200020022 
l''orl  Henning 
I'l.  Henning  (lA  21t)05 
.Status:  Excciss 

Uomments:  Rb-DETHRM  IN  ATKIN:  288  si'.; 
.Slip  Toil/.Sbower;  average  conditions; 
currently  unavailable;  due  to  tbe  fact  ibal 
tin;  building  is  currently  being  utilized  b\' 
the  Army. 

Hldg.  1201 

Pro|)erly  Numb(;r:  21201140012 
085  Horace;  Emnee;!  Wilson  Hh'd. 

.Savannah  UA  21400 
.Staleis;  l']xe;ess 

Ue)neme;nls:  eelf-sile;  re;movid  onlv:  8.720  sep 
H.:  ceirr(;nl  eise;:  Administrative;  olTice;:  lair 
e:ondilions — bldg.  ne;(;d  r(;pinrs;  |)e)ssible; 
iisbe;slos 
10  Huildings 

Pre)p(;rly  Neunb(;r:  21201220011 

l''l.  He;nning 

I'l.  Henning  UA  21  <105 

boe:ation:  100.  2752.  2755.  2750.  2701.  2810. 

2722. 2742. 2744.  2745 
Staleis:  Uneililizeel 

Uommenis:  oll'-site;  re;moval  only:  sep  II. 
varies;  use:  varies:  ])oor  e:omlilions: 
se;e:eir(;d  ari;a  \v/limiteel  ace;i;ss:  e:ontae:t 
Army  lor  deetails  re:  :ie;c:essibility  or  spe;e;iric 
details  reelated  to  a  blelg. 

Heiilding  8002 

Propi;rty  Numbe;r;  21201240004 
R(;d  Arrow  Rd. 

I'l.  H(;nning  UA  21005 
.Stateis:  Uneililizeel 

(ieimmeents:  eiH'-sile;  reemenal  emlv:  102  si.:  .Se;j) 
Te)il/.She)we;r:  jieKir  e:e)nelitie)ns;  se;e:eire;el 
are;a;  e:e)nliie:l  Army  leir  inlei.  em 
ae;e:e;ssibilit\7re;me)val 
Huileling  8585 

Pre)])e;rty  Neunbe;r:  21201240005 
0724  Eighth  Divisiem 
I'l.  He;nning  UA  21005 
.Status:  Uneililize;el 

(ieimmeents:  eill-site;  reemeival  emly:  102  sb:  .Se;]) 
Te)il/.Sbenve;r;  iieieir  e;emelilie)ns:  se;e:eire;el 
are;a:  cemtae:!  Armv  leir  inlb.  em 
eie:e:e;ssibilit\7re;me)val 
Heiileling  8018 

Pre)|)e;rty  Neimbe;r:  21201240000 
7004  I'ii'st  Divisiem  Rel. 

I'l.  Henning  UA  21005 
.Stateis:  Uneililizi;el 


(iemnments:  eilT-sile;  reemeived  emlv:  204  si.;  .Se;]) 
Te)il/.Sbe)we;r:  ])e)e)r  e;e)nelitie)ns:  se;e:ure;el 
iire;a:  e:e)nlae:l  Army  le)!'  inle).  een 
ae:e:e;.ssibi  I  it  v/ re;me)Vid 
Huileling  4  1 50 

l’re)))e;rlv  Nnmbe;r:  21201240007 
0022  Re’jsell  St. 

I''l.  He;nning  UA  21005 
.Status:  Uneitilize;el 

Ue>nune;nls;  e)lT-sile;  re;me)val  e)nlv:  8.400  si.: 

TRAN.S  UPll  A.ST;  jeeeeu' e:e)nelilie)ns 
Huileling  2825 

Pre)pe;rly  Neunbe;r:  21201240008 
04!I8  Way  Ave;. 
l''l.  He;nning  CiA  21005 
.Sleileis:  Unulilize;el 

Uenmments:  eelT-site  re;me)val  eenly:  2.578  si.: 

HN  HQ  HLDU.  T  T:  ])e)e)r  c:e)nelitie)ns 

HAWAII 

HUIEDlNU 

l’-88 

Pre)|)e;rty  Number;  21100020224 
Aliamanei  Militeiry  Re;se;rvatie)n 
I Ie)ne)leilei  Ue):  I leaieeleilu  1 II  00818 
Le)e:atie)n:  Appre)ximale;ly  000  l'e;e;t  Ireem  Main 
(bite;  em  Aliamanei  Drive. 

Status:  Uneililizeel 

(iemiimmls:  45.21()  si|.  11.  unele;rgremnel  lunne;l 
e:emii)le;x.  ])re;s.  eiT  asbeisleis  e:le;an-up 
re;c|uire;el  eil  e:e)nlaniinaliem.  use;  eil  re;spiriile)r 
re;eiuire;el  by  ibeise;  e;nte;ring  preiperly.  use; 
limilaliems 
2277Z 

Pre)])e;rtv  Nunibe;r:  21201210054 
.Se:be)rie;lel  Harrai:ks 
Wabiawa  1 II  00780 
.Status:  Unutilize;el 

(]emmie;nls;  iiH-sile;  re;nie)Viil  emly;  1<)0  sb; 
e;urre;nt  use:  lnnisie)rnie;r  blelg.;  peieir 
e:emeliliem.s — ne;e;els  re;pairs 
Hlelg.  00208 

Pre)pe;rty  Numbe;r;  21201210078 
Dillingliam  Militarv 
Waialualll 
.Status:  Unutilize;il 

(iemiments;  olTsite;  re;uie)v,il  emly:  480  sep  H.: 

re;e:i;nl  use:  bulnie;nl 
Hlelg.  0200H 

Pre)pe;rty  Neunbe;r;  21201210082 
208  Paalaa  Uk;i  Pu|)eikea 
Wabiawa  Uei:  Hemeileibi  Ill  00780 
.Staleis;  Unutilizeel 

Ciemnnents;  nH-sile  reiimval  emly;  114  sb; 
current  use:  valve;  liemse;  Inr  wale;r  lank:  laii 
i:imeliliems 
12  Hlelgs. 

Preiperty  Numbe;r:  21201220000 
.Si:be)fielel  Harnie:ks 
Wabiawa  I II 

be)e:aliem:  250!).  2510.  2511.  2512.  2512.  2514 
2510.  2517.  2020.  2021.  2022. 2025 
.Status:  Unulilize;el 

('.e)mnie;nls:  e)H-sile;  re;nie)val  emlv:  sb  varie;s: 

usage;  varie;s:  storage;  geieiel  e:e)neliliems 
A0200 

Preiperty  Number:  21201220000 
208  Paalaa  Uka  Pupuke;a  Rel. 

1  le;le;mam) 

Wabiawa  III  00780 
Status:  Unulilize;el 

Uemmie;nls:  e)H-site  re;me)val  emly;  17.25  x 
21 11.;  weite;r  steirage; 

2  Huilelings 


Pre)pe;rly  Numbe;r:  21201220040 
.Se:be)rie;lel  Harracks 
Wiibiawa  1 II  00780 
be)e:atiem:  M2010.  QRAMP 
.Sliiliis:  Unulilizi;el 

(ieminienis:  eiH'-sile;  re;me)val  emlv:  sb  varies: 
re;pairs  ne;e;ele;el;  se;e:ure;el  area:  i:emlae:l  Armv 
re;;  ae:e:e;ssibility  re;e|uire;nie;nts 
2  Huilelings 

Pre)pe;rly  Nunibe;r:  21201220054 
55  2/527  Airelremu;  Rel. 

Wabiawa  HI  <)0780 

I. eieialiem;  1 001 .  1005 
.Sleitus:  Unulilize;el 

(ii)mnie;nls:  e)H-sile;  re;me)val  emly:  sb  varie;s: 
use:  sbeel  S:  she;lte;r;  jieieir  e:emelitiems; 
abanelemed — ne;e;el  re;])airs 
Hlelg.  1520 

Pre)])e;rty  Numbe;r:  21201220000 
l''l.  .Sbafter 
Henmlulu  I II  0081!) 

Status:  Unutilize;el 

(iomme;iils:  ol'I-site  re;me)val  emly;  2.117sb 
vebie.le;  steirage;  ne:e;el  reijiairs 
0  Pre)])e;rlies 

Preiperlv  Numbe;r:  21201240027 
.Seibeilielel  Harrae.ks 
Wabiawa  1 11  00780 

be)e:atie)n:  24,  1005,  2270,  H0880.  M2010, 
QHAMP 

.Status:  Unnlilize;el 

(ieimimints:  OlT-site;  remieival  emly,  sb  varie;s; 
peieir  e:e)nelilie)ns.  e:e)ntae:t  Armv  leir 
inl'eirimiliem  e)niie:e:e;ssibililv  reinieival  ami 
spe;e:ilie:  ele;lails  em  a  parlie:ular  pre)|)e;rly 

II. UX’OIS 
HUIEDlNU 
2  Huilelings 

Preipeirly  Nunibe;i".  21201220050 
2155  Hlae.kbawk  Dr. 
l''l.  .Slmrielan  IE  00027 
Eeieiatiem:  1 28.  572 
.Status;  Underiitilizeiel 

(ieimments:  OH-site;  reimival  emly:  sb  varie;s: 
use;;  varie;s:  fair  cemeliliems;  asbe;sle)s; 
se;e:ure;el  are;a:  cemlact  Armv  re;;  ae:i:e;ssibilily 
ri;e|uiri;me;nls:  lransle;ri;e;  must  eibtain  re;al 
estate  eleie:.  autheirizing  ae;e:ess/re;me)val 

KANSAS 

HUIEDlNU 

Et.  Riley  EJ.S.  Army  Re;se;rvatie)n 
Preiperly  Number:  21201110010 
0277  0800  N  RD 
Eeirt  Rilev  Uei;  Rile;v  KS  00442 
Ee)e;alie)n:  10  blelgsc  00277.  00202.  0!)082. 
0!)082,  00084,  00285.  07022.  070.24.  07020. 
0001 5 

.Status:  Unulilize;el 

(ieimmemts:  OlT-site  renieival  emly:  niulli|)le; 
bleigs.  w/varieius  sep  leieilage;  (010-10,010 
sep  ft.),  U.iirremt  use;  varie;s)  e)lTie:e;  tei  range; 
e)|)e;ralie)n  suppeirt.  ve;ry  peieir  e;e)nelitie)ns — 
ne;e;el  inajeir  re;j)airs 
Hlelg.  00542 

Pre)pe;rly  Numbe;r;  21201120002 
Eeirl  Riley  KS  0fi442 
.Status:  Unulilize;el 

Ueimmenls:  eifl'-sile;  re;im)val  emly;  14.  528  sep 
n.;  ri;e:e;nt  use;;  leielging 
Hlelg.  421 

Pre)|ie;rty  Number;  21201220044 

Et.  l,e;ave;nwe)rlh 

E'l.  Ei;ave;nweirlb  KS  00027 
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.Stiitiis:  lliuililiziul 

Cominmils:  i)H-sil(!  n!in()v;il  only:  2.2f)4  si.: 
vaciant:  |n)or  conditions:  nood  repairs: 
asl)(!stos  it:  l(!ad:  roniodialion  neodiul: 
s(H;nrt!d  area:  contact  .Army  re:  removal 
proc(Mlnres 

ki:\’Tl  CKY 
iuiii.niN(; 

Fort  Knox  I’roina  ty  Nnmher:  2121)111001  1 
Hi  sen  liower  A  venue 
1‘ort  Knox  KY  40121 

Location:  llldf's.:  Oli.A.AO.  00571. 00575.  0058:i. 

00584. 00585.  00580 
.Status:  Unutilized 

(lommenls:  Clfl-site  nmioval  oidy:  mnlti])le 
l)ld}>s.  u7varions  sip  Idotage  (2.578 — 8.440 
s(|.  It.),  current  use  varies  (classroom — 
dental  clinic),  lead  base  paint,  asbestos  K 
mold  identiluul 
I’ort  Knox.  10  15lil}>s. 

ProptMly  Number:  21201110012 
llacber  .SlrtHd 

2nd  llragoons  Rd  K  Abel  .St 
I’ort  Knox  KY  40121 

Location:  bldgs.:  00547.  00548.  00549.  00550. 

00.5.51. 00.5.52.  1)0.5.55,  00.5.54.  00.5.57.  00.558. 
.Status:  Unutilized 

Comments:  oli-siti!  removal  onlv.  mnltipb; 
bldgs.  u7varions  s(|.  footage  (8.527 — 41.031 
s(|.  It.)lead  base  ])aint.  asbestos  K  mold 
identilicul  in  all  bldgs.  Current  use  x’aries 
Fort  Knox.  10  bldgs. 
l’rop(a'ty  Numlxir;  212011  10015 
Fisenbower  /\ve 
Fort  Knox  KA'  40121 

Location;  bldgs.:  00535.  00530.  00537.  00539. 

00540. 00541. 00542.  00544.  00545.  00540 
.Stains:  Ibuililized 

(iommenis:  (Ill-site  remo\al  only.  mnlli|)le 
bldgs,  \\7varions  sip  ft.  (2.510 — 78.430  sq. 
ft.)  lead  base  paint,  asbestos  K  mold  has 
Ixam  identified  in  all  bldgs.  Current  use 
varies 
11  bldgs. 

broperly  Number:  21201140002 
Ft.  Knox 

Ft.  Knox  KY  40121 

Location: 02422. 02423. 02424.  02425,  02950. 

02900.  00173.  021‘)7.  02200.  00097.  00098 
Status:  Unnlilizcxl 

Comments:  off-sile  removal  only:  possible 
lead  based  paint,  asbestos,  and  mold  in  all 
bldgs.:  s(p  ft.  varies:  cairreni  use:  office 
5  Ifldgs. 

l’ro|)erly  Number:  21201140003 
Ft.  Knox 

FI.  Knox  KY  40121 

Location; 02317. 02323. 02324.  02349.  02421 
.Status;  I  Inniiliztal 

Comments:  olf-sile  removal  onlv:  possibb; 
l(!ad  base  paint,  asbestos,  and  mold;  s(p  ft. 
varies;  current  use:  offica; 

10  bldgs. 

I’ropca  ly  Number:  21201140010 
Ft.  Knox 

FI.  Knox  KY  40121 

Location:  120.  101.  100.  171.101.114.  115. 

no.  117.  1190 

.Status;  linniilized 

(ioiinminls:  off-sile  removal  only;  s(p  ft. 
vari(!s;  cairrent  use;  office  s])ace  to  storage: 
possible  asbestos  and  mold 
18  bldgs. 

brojierlv  Number:  21201140032 


Ft.  Knox 

FI.  Knox  KY  40121 

Loiailion:  51. 52.  70.  73.  74.  70.  2‘)01. 2903. 
2904.  2909.  2970. 2971. 2972. 2973. 2974. 
2975.  2979.  2310 
.Status:  Unutilized 

Comments:  off-sile  removal  only:  |)ossible 
asbestos,  mold,  and  lead  bas(!  |)aint:  s(p  ft. 
varies:  (airrenl  use:  offi(a: 

12  bldgs. 

broiuaty  Number:  21201 140033 
Ft.  Knox 

Ft.  Knox  KY  40121 

Location;  77.  78.  80.  81. 85.  80.  92.  !)4.  90. 

9248. 2995. 2990 
.Status:  Unutilized 

Comments;  off-sil(!  removal  only;  possibb; 
mold,  asbestos,  and  lead  base  paint:  sep  ft. 
varies:  (airiamt  use:  office  to  storage 
bldg.  2980 

broixirty  NuinbcM-:  21201  140078 
Ft.  Knox 

Ft.  Knox  KY  40121 
.Status:  Unutilized 

C’.onnnenis;  olT-sile  nmioval  only;  0.900  stp 
ft.;  (airrenl  use:  office;  jiossible  asbestos 
and  mold 
bldg.  1197 

l’ro))erlv  Number:  21201140079 
Ft.  Knox 

Ft.  Knox  KA’  40121 
.Status;  Unutilized 

C.ommenis:  off-sile  removal  onlv:  2.909  s(p 
ft.:  (airrenl  use:  office:  possible  lead  base 
jiainl.  asbestos  and  mold 
23  bldgs. 

I’roperty  Number:  21201210034 
I'l.  Knox 

FI.  Knox  KY  40121 
Location:  0097.  0098.  0099.  0113.  0114.  0115. 
01 10. 0118. 0120, 0121.  0123.  0124.  0014. 
0015. 0010. 7107. 9209,  9215.  9231,  9254. 
9250.  9301, 90 It) 

.Sliilus:  Unutilized 

Comments:  Off-sile  removal  only:  s(p  ft. 

\'aries.  current  use:  varies:  poor  condilions- 
need  repairs:  lead,  mold,  and  asbestos 
identified 
20  bldgs. 

Proiierty  Number:  21201210035 
b't.  Knox 

Ft.  Knox  KY  40121 

Location:  45.  40.  04.  75.  7t).  107.  114.  155. 
202.  205.  299,  1373.  1997.  2319. 2350. 

3007.  0033.  0034. 0035. 0030 
.Status:  Unutilized 

Comments:  Off-sile  removal  only:  S(p  ft. 
varies,  current  use:  varies;  jioor  conditions- 
need  rejiairs;  lead,  mold,  and  asbestos 
identified 
5  bldgs. 

I’roperlv  Number:  21201210030 
Ft.  Knox 

Ft.  Knox  KY  40121 

Location:  0038.  0039.  0040.  00t)3.  0094 
Status:  Unutilized 

Comments:  Off-sile  removal  only:  s(].  ft. 

varies,  current  use:  varies;  jioor  conditions- 
need  rejiairs;  lead.  mold,  and  asbestos 
identified 
22  bldgs. 

Properly  Number:  21201220020 
Id.  Knox 

Ft.  Knox  KY  40121 


Location:  79.204.  1010.  1990.  2955.  295t). 
2905, 2980. 2991 . 0531 . 0533.  0500.  0501. 
0503,  0504,  0505.  0500.  0592.  05t)4.  9183. 
9319.  t)320 
.Status:  Unutilized 

(Aimmenis:  off-site  removal  only:  sf  varies: 
usage  varies:  need  rejiairs:  lead  and 
asbestos  identified;  need  remediation 
5  bldgs. 

Properly  Number:  21201220045 
blue  (irass  Army  llepot 
Ricbmond  KA'  40475 
Location:  501. 558.  909,  1003.  1500 
.Status:  Underutilized 

Comments:  off-sile  removal  onlv:  relocation 
mav  be  difficult  due  to  exiremelv  jioor 
conditions;  sf  varies;  current  use  storage; 
contact  .Army  for  furtber  details 
27  bldgs. 

Pro|)erty  Number;  21201220040 
blue  Crass  Army  Deiiol 
Ricbmond  KA’  40475 

Location:  F0440-0409.  C0470-0474.  (;047l)- 
0479.  110483-0489.  )0491-0493.  1049,5- 
0498 

.Status;  Underutilized 

Comments:  off-sile  removal  only;  108  sf.  for 
each:  safely  sbeller:  relocation  may  be 
difficidt  due  to  juior  conditions. 
F0450-0457  KF0459 
Proiierly  Number;  21201220047 
blue  Crass  Army  Depot 
Ricbmond  KA'  40475 
.Stains:  Underutilized 

Comments;  off-site  remox'id  onlv;  l(i8  sf.  for 
each;  safely  sbeller;  relocation  may  be 
difficult  due  to  poor  conditions. 
1)0440-1)0449 

Proiierly  Number:  21201220048 
blue  (irass  Armv  I)e]i(il 
Ri(.bmon(l  KA'  40475 
.Status;  Underutilized 

Comments:  off-sile  removal  only;  108  sf.  for 
each:  safely  sbeller;  relocation  may  be 
difficidl  due  to  poor  conditions. 
C0431-C0438 

Properly  Number:  21201220049 
blue  (bass  Army  Dejiot 
Richmond  KA'  40475 
.Status;  Underutilized 

('.ommenis:  off-sile  removal  only:  108  sf.  for 
each:  .safety  shelter:  relocation  may  be 
difficult  due  to  ]i(i()r  conditions. 
150420-b0429 

Properly  Number:  21201220050 
blue  Crass  Army  Depot 
Ricbmond  KA'  40475 
.Status:  Underutilized 

Comments:  off-site  removal  only:  108  sf.  for 
each;  safelv  shelter;  relocation  may  be 
difficult  due  to  poor  conditions. 

A04 10-04 19 

Pr(i]ierty  Number:  21201220051 
blue  Crass  .Army  Deiiot 
Ricbmond  KA'  40475 
.Stains;  Underutilized 
Comments:  off-sile  removal  onlv:  108  sf. 
each:  .safelv  shell(!r:  relocation  mav  be 
difficidl  due  to  conditions  of  pro))erlie.s 
15  buildings 

Property  Number:  21201230030 
Ft.  Knox 

I't.  Knox  KY  40121 
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Localion:  2991.  aOOli.  9127.  7:54.a.  7249.  92.24. 
9294.  9294.  9:i()2.  9311. 931.2.  9332.  9427. 
9293. 9204 
.Stains:  I Inulili/.tul 

(lomiiuiiils:  iis(;;  niaiiilonancc!;  cxirianalv  i)()or 
conditions:  contamination  idcniitical: 
contact  Army  lor  liirllicr  details  K- 
accossiliilily  ixHiuinamails 
10  Hnildin^s 

Propcaly  Nmnlaa':  21201230031 
M.  Knox 

l■'l.  Knox  KY  40121 

Locatiem:  9202.  ‘1209.  !I207.  920H.  9209.  9917. 

9972.  99H1. 9709.  ‘1707 
Status:  Uiuitili/ed 

Ciommiails:  si.  varies:  exlnanely  jjoor 
conditions:  contamination  idcmlil'ied: 
contact  .Army  I'or  riirtlua'  details  K 
accessibility  recinircaiuaits 

LOl  ’ISIAX'A 
milLDlNC 
Rldg.  8423.  l'’ort  folk 
Propca  ty  Nnnilxa':  21199(i40228 
Id.  Polk  (io:  Veanon  Parish  LA  71429 
.Stains:  linderntilized 
(iommenls:  4172  sep  It.,  most  rec(ait  nsc; — 
barracks 
11-8248 

Propca'tv  Number:  212012100()9 
Id.  Polk 

Id.  Polk  LA  71429 

.Status:  I Indiaaililizial 

(iomnuails:  3.141  sL;  cnrriail  nsca  Admin. 

Illdg.;  poor  condilions-need  repairs 
11-8401 

Prop(atv  Nninlxa-:  21201210070 
Id.  Polk 

Id.  Polk  LA  71429 

Slalns:  I bidcanlilized 

(iomnnads:  3.141  si.;  cnrnail  use:  .Admin. 

Illdg.;  poor  conditions-muHl  repairs 
21  llnildings 

Propertv  Number:  21201230034 
Polk 

Id.  Polk  LA  71429 

Location:  9212.  9237.  9224.  9270.  9293.  9294. 
9901. 9902. 9903.  9904,  9907.  9909.  9918. 
9919. 9999. 9703. 9741. 9744.  9721. 9723. 
9722 

.Status;  linderntilizcal 

(Comments:  oli-site  r(anoval  onlv:  sl.  varies: 
use:  varies:  poor  conditions;  contact  Army 
lor  inrtb(!r  details  re:  a  s])eciric;  pro|Ka'ty 
18  llnildings 

Pro|a!rtv  Number:  21201230032 
Polk 

Id.  Polk  LA  71429 

Location: 9794. 9792. 9773. 9793.  9794. 9797. 
9803,  9812.  9818.  9830.  9839.  9837.  9840. 
9824,  9913.  9914.  ‘1917.  9920 
.Stains:  llnibirntilizcal 
(iommeids:  oH'-sile  nanoval  only:  sep  It. 

vari(!s:  use;  vari{!s;  poor  conditions;  contact 
Army  Tor  Inrlber  details  na  a  siiecil'ic 
projxaly 

MAHYLANn 
RUILDINC 
bldg.  04298 

Projaa  ty  Number:  21200120109 
Alxa'deen  Proving  Croimd 
Ab(;rde(ai  Cio;  Harford  Ml)  21002-2001 
Slalns:  Unutilized 


(iommiails:  222  s(p  IL,  |K)or  condition,  most 
r(a:(ad  nsi; — (a)ni])m(ad  bldg.,  oll-sile  use 
only 

8ldg.  00782 

Propia  ly  Nnmb(a-:  21200120107 
.Abcaabaai  Proving  Uronnd 
Alaa'dcaai  Uo;  Harford  Ml)  21002-2001 
.Stains:  Unntiliztal 

Uonmuails:  KiO  sep  IL.  poor  condition,  most 
r(a:(ad  ns(; — sbelt(!r,  off-sile  use  onlv 
HIdg.  l-:2239 

Proi)erty  Nnmiaa':  21200120113 
Abia'dcaai  Proving  Uronnd 
Ab(a(l(aai  Uo:  Harford  Ml)  21002-2001 
.Stains:  linniilizcal 

Uomimaits:  230  stp  IL.  most  r(a:enl  use — 
storage.  off-sil(!  use  only 
Bldg.  I':2317 

Properly  Number:  21200120114 
Alaaaleen  Proving  Uronnd 
Aberdiaai  (io:  Harford  Ml)  21002-2001 
Stains:  Unntiliztal 

(iomimaits:  3128  stp  ft.,  prescaice  of  asbestos/ 
lead  |)ainl.  most  nicemt  use — lab.  off-sile 
use  only 
Bldg.  E2937 

Propertv  Nnmb(!r;  21200120112 
Alxa'dtaai  Proving  (ironnd 
Abia'diaai  Uo;  Harford  Ml)  21002-2001 
.Status:  I lnntiliz(al 

(ionmuails:  312  stp  ft..  |)r(!.s(aice  of  iisbtJslos/ 
Itaid  paint,  most  rectail  n.se — lab.  off-sile 
use  only 
Bldg.  219 

Properly  Number:  21200140078 

PI.  Utatrge  U.  Mtaide 

Id.  Mtaifle  Uo:  Anne  Arnnd(!l  MI)  20722 

.Slalns:  Unnliliztal 

Uonmuails:  8142  stp  ft..  |)rt;stait:t;  tif  asbtisitis/ 
Itaitl  |)aint,  mtisl  rta:tail  nst; — atlmin..  tiff- 
silt!  nst!  tmly 
BItIg.  00372 

Prtipttrly  Nnmbt!r;  21200320107 
Abt!rtlt!tai  Prtiving  Urtmntls 
Abtirtlet!!!  (iti;  HarlbrtI  MI)  21002 
.Status:  l)nnlilizt!tl 

(itmimttnls:  94  stp  ft.,  mtist  rt)t;t!nl  use — 
sltirage.  tiff-sitt!  use  tmly 
Bltlg.  0382A 

Prtiptirty  Nnmbtir:  21200320110 
Abt!rtlt!t!n  Prtiving  (irtiimtls 
Abttrtititai  Cak  HarlbrtI  Ml)  21002 
Status:  Unntiliztal 

(aimmtinls:  944  stp  IL.  tiff-site  use  tmly 
Bltlg.  00223 

Pmiierty  Nnmbtir:  21200320113 
Abtirtltten  Proving  Urtmntls 
.Abt!rtlt!t!n  (iti:  lliirftirtl  Ml)  21002 
.Stains:  Unnlilizt:tl 

Utimmtints:  38‘)7  stp  ft.,  mtist  rt!t:enl  use — 
|iainl  sbti]i.  tilf-silti  nst!  tmly 
Bltlg.  0700B 

Prtipt!rly  Nnmbt!r:  21200320121 
Abt!rtlt!t!n  Prtiving  Urtmntls 
Abta'tletm  (’.ti:  HarlbrtI  Ml)  21002 
.Status:  llnnlilizt!tl 

Utmnnt!nls:  202  stp  ft.,  tiff-silt!  nst!  only 
Bltlg.  01113 

Prtipt!rly  Nninber:  21200320128 
Abt!rtlt!t!n  Prtiving  Urtmntls 
Abtirtltien  (ai;  Hiirlbrtl  Ml)  21002 
.Stains:  Unnliliztal 

U.tmnmmts:  1012  stp  ft.,  tiff-sitti  nst!  tmly 
Bltlgs.  01124.  01132 


Prtipttrlv  Nninber;  21200320129 
Abttrtlot!!!  Prtiving  Urtmntls 
Abertltit!!!  Uti;  HarlbrtI  Ml)  21002 
Slalns:  Unnliliztitl 

Utimments:  740/2448  stp  ft.,  mtisl  rt!t:t!nl 
nst! — lab.  tiff-silt!  nst!  tmly 
Bltlg.  03228 

Prtiperly  Nnmbta-:  21200320133 
Abt!rtlt!t!n  Prtiving  Urtmntls 
Abt!rtlt!t!n  (iti:  Hiirlbrtl  MI)  21002 
.Stains:  Unnliliztitl 

(aimmenis:  18.t)00  stp  ft.,  mtisl  rt!t:t!nl  use — 
sttiragt!.  tiff-silt!  nst!  tmlv 
Bltlg.  02292 

Prtipttrly  Nnnibt!r:  21200320139 
Abertlttt!!!  Prtiving  (irtmntls 
Abta  tltien  Uti;  Hiirlbrtl  Ml)  21002 
Sliilns:  Unnlilizt!tl 

U.timmenls:  894  sq.  ft.,  mtist  rtuitmt  nst! — 
sttirage.  tiff-site  test!  tmly 
Bltlg.  02908 

Prtiptirty  Number:  21200320137 
Abertltien  Prtiving  Urtmntls 
Abtirtletm  (iti:  Hiirlbrtl  Ml)  21002 
Stains:  Unutiliztitl 

('.timments;  1100  stp  ft.,  mtisl  rt!t;t!nl  ust! — 
maini  bltlg..  tiff-site  nst!  tmlv 
Bltlg.  E2()42 

Prtipt!rty  Nnmln!r;  21200320120 
Abt!rtlt!t!n  Prtiving  Urtmntls 
Abertltitm  (iti:  lliirftirtl  Ml)  21002 
.Stains:  Unnliliztitl 

U.timmtmts:  248  stp  ft.,  mtisl  rt!t:t!nl  nsti — 
sttiriigt!.  tiff-site  nst!  tmly 
Bltlg.  00432 

Prti|it!rty  Nnmbttr:  21200330111 
Abt!rtlt!t!n  Prtiving  (irtmntls 
Abtatltitm  (iti:  Hiirlbrtl  Ml)  21002 
.Stiilns:  Unnliliztitl 

Utimmtmls:  1191  stp  ft.,  ntititls  rtibali.  mtist 
ret:tmt  nsti — sltiiiigti.  tiff-silt!  nsti  tmlv 
Bltlg.  0449A 

Prti|it!rly  Nnmbtir:  21200330112 
Abtirtltitm  Prtiving  (irtmntls 
Abertitam  (iti;  Hiirlbrtl  Ml)  21002 
Stiitns:  Unniilizetl 

(aimmtmts:  143  stp  ft.,  netitls  rebab.  mtist 
rt!t:t!nl  nsti — snbslalitm  s\vitt:b  bltlg..  tiff-sitti 
nst!  tmly 
Bltlg.  0490 

Prtiptirly  Nnmbtir:  21200330114 
Abtirtltitm  Prtiving  Urtmntls 
.Abtirtltitm  (iti:  HarlbrtI  Ml)  21002 
.Stains:  Unntiliztitl 

Utimmtmls:  1800  stp  ft.,  ntititls  rtihali.  mtist 
rt!t:t!nt  nsti — eltitilritiiil  LQ  bltlg.,  tiff-sitti  nsti 
tmly 

Bltlg.  00914 

Prtiptu  lv  Nnmbtir:  21200330118 
Abtirtltitm  Prtiving  Urtmntls 
Abtirtltitm  (iti:  Hiirlbrtl  Ml)  21002 
.Stiitns:  Uiuitilizial 

Utimmimls:  netitls  rtibiib.  mtist  rtitient  nsti — 
siiftily  sbtilttir.  tiff-silti  nsti  tmly 
Bltlg.  00912 

Prtiperly  Nnmbtir:  21200330119 
Abertitam  Prtiving  (irimntls 
Abtirtltitm  (iti;  Hiirlbrtl  Ml)  21002 
Sliilns:  Unniilizetl 

U.tiinimmts;  247  stp  ft.,  ntititls  rehab,  mtisl 
ret:tml  nsti — sltinigti,  tiff-sitti  nsti  tmly 
Bltlg.  01189 

Prtiptirlv  Nnmbtir:  21 2003301 2(i 
Abtirtltitm  Prtiving  Urtmntls 
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AlHMitccii  (a):  llarlbrd  MD  210().t 
.Stains:  lliiiitili/inl 

(lomiiuMils:  aai)  s(j.  It.,  lujcds  ndial).  most 
riH.mil  usi! — ranm;  l)ld‘>..  oll-silo  usn  only 
15ldi>. 

Proporlv  NumhtM’:  21200:{:t()127 
AlMM'dtaMi  I’l'oving  (troimds 
.'Miordiion  C.n:  llarlbrd  Ml)  21005 
Status:  Unulili/.od 

('.oinimnils:  iioods  ndiah.  most  nuaml  ust; — 
ol)S(irvalion  lowcir.  oH-sito  ust;  onlv 
IJldg.  I'::tl75 

ProixM'ly  Niiinhnr:  212005301:54 
Al)(!rdo(!n  Proving  (Ironnds 
AhordoiMi  Co:  llarlbrd  Ml)  21005 
Stains:  Ihinlili/.iMl 

CoiniiKails:  1200  s(|.  It..  ikmmIs  rohah.  most 
rnconl  nso — hazard  bldg..  oH-sitc;  uso  oidy 
4  nidgs. 

Proporty  Nnmhor:  21200330135 
Ahordinm  Proving  Cronnds 
Al)t;rd(;nn  Co:  llarlbrd  Ml)  21005 
Location: 83224. E3228. 83230. 83232. 83234 
.Stains:  Unnlilizod 

Commonis:  st|.  It.  varies,  needs  ndiah.  most 
r(H:enl  use — lab  lest  bldgs..  olT-site  usi;  only 
Bldg.  83241 

Properly  Number:  2120033013{> 

,\l)i‘rdeen  Piox  ing  Cronnds 
.■\berd(U!n  Co:  llarlbrd  Ml)  21005 
.Stains:  I Innliliztal 

ComiiKMils:  502  scj.  11..  needs  reliab.  most 
r(H:enl  use — nuuiical  r(!S  bldg.,  oli-silc!  ns(! 
onlv 

Hldg.  83300 

PropiM'lv  Nnmbcir:  21200330130 
AbmeUien  Pro\  ing  Cironnds 
Aberdecai  Co:  llarlord  Ml)  21005 
.Stains:  UnnIilizcMl 

Comments:  44.352  st].  11..  needs  rebab.  most 
r(H:(!nt  use — (  beniisirv  lab.  oH-site  ns(!  onlv 
Hldg.  83335 

Propertv  Number:  21200330144 
Ab(!rdeen  Proving  Cronnds 
Al)(!rd(uai  V.o:  llarlbrd  Ml)  21005 
.Status:  Unutilized 

Comimails:  400  stp  11..  ikhmIs  rebab.  most 
rcicent  use — storage,  oif-silc!  use  oid\’ 

HIdgs.  83300.  83302. 83404 
Pro|)erly  Nnmbi^r:  21200330145 
Aberd(;en  Proving  Cronnds 
.'\l)t!rdeen  Co:  llarlbrd  MD  21005 
.Stains:  Unutilized 

Comments:  3588/230  stp  11..  muals  rebab. 

most  recent  nsi; — -storage,  off-site  use  oidv 
Hldg.  83542 

Pro|)erly  Number:  21200330148 
Aixirdeen  Proving  Cronnds 
Aberdeen  Co:  Harford  Ml)  21005 
.Stains:  Unnlilizinl 

Comimnils:  1 14()  .s(|.  ft.,  needs  ndiab.  most 
r(!C(ml  use — lab  test  bldg.,  off-sile  use;  onlv 
Hldg.  84420 

PropiTlv  Number:  21200330151 
AberdejMi  Pro\  ing  Cronnds 
Ab(!rdeen  C.o:  llarlbrd  Ml)  21005 
Stains:  Unutilized 

Comimails:  14.9!)7  sij.  ft..  luaals  riibab.  most 
reciail  use — ))olii;e  bldg.,  off-sile  use  onlv 
4  HIdgs. 

Pro|)(aly  Nimibia':  21200330154 
Aberdiaai  Proving  (ironnds 
Abiadiaai  Co:  llarlbrd  Ml)  21005 
Location:  8.500.5.  8.5040.  85050.  8.50.51 


.Stains:  Unutilized 

Comimaits:  sip  ft.  varies,  mauls  rebab.  most 
reciait  use — storage,  off-sile  use  onl\' 

Hldg.  850(58 

Propialv  NnmlMa"  21200330155 
,\berd(uai  Proving  Cronnds 
.Aberdeen  Co:  llarlbrd  Ml)  21005 
Status:  Unniiliziul 

Conmnails:  1200  s(|.  ft.,  munis  rebab.  most 
recent  use — fire  station,  off-sile  use  only 
HIdgs.  05448.  05440 
Proixalv  Number:  212003301(51 
Alua'deen  Proving  Cronnds 
Aberdeen  (io:  llarlbrd  Ml)  21005 
.Status:  Unutilized 

C.ommenis:  (5431  s(|.  ft.,  mauls  rebab.  most 
reciait  use — lailisted  111  IP.  off-sile  use  only 
Hldg.  05450 

Pro|uaty  Number:  2  12()()33()1(52 
.Aberdeen  Proving  Cronnds 
.Aberdemi  ('.o:  llarlbrd  MD  21005 
.Status:  Unutilized 

(Comments:  2730  stp  ft.,  needs  rebab,  most 
reciait  use — admin.,  off-sile  use  only 
HIdgs.  05451.  05455 
Pro])(atv  Nninbia"  212()()33()1(53 
.Aberdeiai  Proving  Cronnds 
.Abiadeen  V.o:  Harford  MD  21005 
.Status:  Unutilized 

Comimails:  2  7  3  0/(5431  sq.  ft.,  needs  rebab. 

most  recent  icse — storage,  off-sile  use  onl\’ 
Hldg.  05453 

Pro|)(a'tv  Nninbia':  212()()33()1(54 
Aberdeiai  Proving  Cronnds 
Aberdeen  V.o:  Harford  MD  21005 
.Stains:  Unniiliziul 

Comments:  (5431  sq.  II..  needs  rebab.  most 
recent  use — admin.,  off-sile  use  only 
Hldg.  85(500 

Propertv  Number:  212003301(57 
Aberdeen  Proving  Cronnds 
Aberdeen  Co:  Harford  MD  21005 
.Status:  Unniiliziul 

Coinmenls:  2053  sq.  ft.,  needs  rebab.  most 
rec.eni  use — storage,  off-sile  use  only 
Hldg.  85(511  Property  Ninnber:  212003301(58 
Aberdeen  Proving  Cronnds 
Aberdeen  (',o:  Harford  MD  21005 
.Status:  Unniilized 

(ioniments:  11.242  sq.  ft.,  needs  rebab.  most 
recent  use — bazard  bldg.,  off-site  use  onlv 
Hldg.  85(534 

Propertv  Nninber:  212()()33()1(50 
Aberdeen  Proving  (bonnds 
Aberdeen  (.’o:  Harford  MD  21005 
.Stains:  Unntilized 

Commenls:  200  sq.  ft.,  needs  rebab.  most 
recent  use — flammable  storage,  off-sile  use 
onlv 

Hldg.  85(554 

Properly  Number:  21200330171 
Aberdeen  Proving  Cronnds 
Aberdeen  Co:  Harford  MD  21005 
Stains:  Unniilized 

Comments:  21.532  sq.  ft.,  needs  rebab.  most 
recent  use — storage,  off-sile  use  onlv 
Hldg.  85042 

Pro|ierlv  Nninber:  2120033017(5 
Aberdeen  Prox’ing  (iroimds 
Aberdeen  Co:  Harford  MD  21005 
.Status:  Unntilized 

Commenls:  2147  sq.  ft.,  needs  rebab,  most 
rec.ent  use — igloo  storage,  off-sile  use  onlv 
HIdgs.  85052,  85053 


Properly  Number:  21200330177 
Aberdeen  Proving  Cronnds 
Aberdeen  Co:  Harford  MD  21005 
Status:  Unntilized 

Commenls:  100/24  sq.  ft.,  needs  rebab.  most 
recent  use — compressed  air  bldg.,  off-sile 
use  only 


HIdgs.  87401. 87402 
Properly  Number:  21200330178 
Aberdeen  Proving  Cronnds 
Aberdeen  V.o:  Harford  MD  21005 
.Status:  Unntilized 

Comments:  25(5/440  sij.  ft.,  needs  rebab.  most 
recent  use — storage,  off-sile  use  onlv 
Hldg.  87407.  87408 
Pro])erty  Number:  21 2()()33()1 70 
Aberdeen  Proving  (iroimds 
Aberdeen  Co:  Harford  MD  21005 
Status:  Unutilized 

(Comments:  10  7  8/7(52  s(|.  ft.,  needs  rebab. 
most  recent  use — decon  facility,  off-site  nsi 
onlv 


Hldg.  3()70A 

Properly  Number:  21 2()()42()()55 
Aberdeen  Proving  Cronnd 
I larford  MD  21005 
.Status:  Unutilized 

Comments:  2200  sq.  ft.,  most  recent  use — 
beat  |)lanl.  off-sile  use  only 
Hldg.  8502(5 

Pro])erlv  Nnmbtir:  2120042005(5 
.Alxu'cbuui  Proving  Cronnd 
1  larford  MD  21005 
.Stains:  Unniilized 

Commenls:  20.53(5  s(].  ft.,  most  r(u:enl  use — 
storage,  off-sile  use;  oidy 
Hldg.  052(51 

Pro])eity  Number:  21200420057 
Aberdeen  Prox  ing  (ironnd 
Harford  Ml)  21005 
.Stains:  Unntilized 

C.omnuuils:  100(57  stp  ft.,  most  recent  use; — 
mainicuiance.  off-site  nsi;  onlv 
Hldg.  8587(5 

Properly  Number:  21200440073 
Alxirdeen  Proving  Cronnds 
Aberdeen  (io:  Harford  MD  21005 
.Slalns:  Unniilized 

Comments:  1102  sep  ft.,  ixuuls  rebab.  most 
recent  use — storage,  off-site  use  only 
Hldg.  00(588 

Pro])erty  Nnmlxu':  21 2()()53()()80 
Aberdeen  Proving  (ironnd 
Aberdeen  Co:  Harford  MD  21005 
.Status:  Unniilized 

Commenls:  24.102  scj.  ft.,  most  rijciml  use — 
ammo,  off-sile  use  onlv 


Hldg.  04025 

Pro|)erly  Nmnlxu"  21200540001 
Aberdeen  Proving  (ironnd 
Aberdiuui  Co:  Harford  MD  21005 
.Stains:  Unniilized 

Comimuils:  132(5  s(].  fl.,  off-site  ns(!  oidv 
Hldg.  00255 

Property  Number:  21200720052 
Aberdeen  Proving  Cronnd 
Harford  MD  21005 
.Stains:  Unniilized 

Comments:  (54  sx).  ft.,  most  r(u:(ml  use — 
storage;,  off-sile  use;  oidv 
Hldg.  00(538 

Properly  Number:  21 20()72()()53 
Aberdeen  Proving  (ironnd 
Harford  MD  21005 
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Status:  llniitili/(;(l 

(lomimaits:  42!).t  s(|.  It.,  most  ruccuil  usn — 
sl()raf>(!.  olT-siti!  us(!  onlv 
Itldg.  00721 

Projuirly  Nunibia"  212007200.^4 
Al)(!r(l(!(!n  l’i'()vin<>  (uouiul 
llarlord  Ml) 

.Status:  I liiulilizud 

(loiniiunds:  Kl.'j  s(].  It.,  most  rucuul  use — 
sloragu.  oll-situ  usu  only 
llldos.  00‘):!l>.  00037 
I’ropurty  Niuulxir:  212007200.3.3 
Aburduou  Pr()vin5>  (Irountl 
llarlord  Ml)  21003 
.Status:  l]uutili/.(!d 

(loiiiUKails:  2000  sep  It.,  most  rccuni  us(! — 
st()ra<>(;.  olT-silu  use;  ouly 
nidgs.  81410.  81434 
Propurly  Number:  21200720030 
Aberdcuai  Proving  Clround 
llarlord  Ml)  21003 
.Status:  lluulilizud 

(ioinnuads:  2270/3100  sep  11..  most  r(a:(ad 
usu — laboratory.  olT-silu  usu  ouly 
llldg.  03240 

Propcaly  Numbia':  21200720037 
Abca'dcuai  Proving  (iroimd 
llarlord  Ml)  21003 
.Status:  llnulilizud 

(iomiiuails:  10.040  sep  11.,  most  r(a:(ml  usu — 
olTiue!.  olT-silu  usu  oidy 
llldg.  83834 

Projualy  Numbea"  21200720038 
y\b(a‘d(aai  Proving  Cround 
llartord  Ml)  21003 
.Status:  I Inulilizud 

(iomnuads:  72  s(].  II..  most  ructail  usu — olTicc!. 

oll-site!  usu  only 
llldgs.  84403.  84470.  84480 
Proixaty  Nuinbur:  21200720039 
Abea'deaai  Proving  (iround 
llartord  Ml)  21003 
.Status:  I Inulilizeal 

(iomnuaits:  17038/10870/17033  sep  11..  most 
reicuiil  usu — olTiuu,  oli-sit(!  usu  ouly 
llldgs.  83137.  03219 
Proi)(aty  Nuinbur:  21200720000 
Abcachaai  Proving  (iround 
1  larldrd  Ml)  21003 
.Status:  llnulilizud 

C'.oinnuails:  3700/8173  scj.  11.,  most  rue:unl 
usu — olticu.  oli-situ  usu  only 
llldg.  83230 

Pro])(a'ty  Nuinbur:  21200720001 
Alxa’duun  Proving  Clround 
1  larlord  Ml)  21003 
.Status:  IJnulilizeal 

(iomimaits:  10.323  sep  II..  most  rea:eml  use; — 
stonigu.  olT-sile!  use;  emly 
lllelg.  83282 

Pre)])e;rly  Numbe;r:  21200720002 
Abe;rele;e;n  Preiving  (iremuel 
1  liirldrel  Ml)  21003 
.Status:  llnulilize;el 

(;e)mme;uts:  4820  se|.  II..  iimsl  re;e:e;ul  use; — 
biizarel  blelg.,  edl-sile;  use;  emly 
llleigs.  83730.  83840.  8.3920 
Pre)i)e;rty  Numbe;r:  21200720003 
Abe;rele;e;n  Preiving  (ireiunel 
1  liirteirel  Ml)  21003 
.Status:  llnulilizuel 

tie)mme;nts:  1009/4171/11279  sej.  11.,  meisl 
re;e:e;nl  use; — sleiragu,  eili-sile;  use;  emly 
lllelg.  80890 


Pre)pe;rly  Nuinbur:  21200720004 
Abe;rele;e;n  Preiving  (Ireiunel 
1  larleirel  Ml)  21003 
Stains:  Unulilizeiel 

(’.iimmemis:  1  sep  11..  meisl  re;e:e;nl  use; — im]itie;l 
in'e;a.  eill-site;  use;  emly 
lllelg.  00310 

Preipurly  Numbe;r;  21200820077 
Abe;rele;e;u  Preiving  (ireiimel 
1  larleirel  Ml)  21003 
.Sliilus:  Unulilizeiel 

(leimmemis:  30310  sep  11..  iiieist  re;e:e;ul  use; — 
aelmin..  eili-situ  use;  emly 
lllelg.  00313 

Preipurly  Nuinbur:  21200820078 
Abi;rilue;n  Preiving  (Ireiunel 
I  larleirel  Ml) 

.Sliilus:  Unulilizi;el 

(ieimmunts:  74390  sep  II.,  meisl  re;e:e;nl  use; — 
mae:li  slieip,  eili-situ  use;  emly 
lllelg.  00338 

Preipe;rly  Numbe;r:  21200820079 
Abe;rele;e;n  Preiving  (Ireiunel 
1  larleirel  Ml) 

.Status:  Ibuililizeiel 

(leinnnemts:  43443  sep  II..  meisl  re;e:e;nl  use; — 
gnel  Inm  e;ei]i.  eilT-situ  usu  einlv 
lllelg.  00300 

Preii}e;rly  Nmuliur:  21200820080 
Abe;rele;e;n  Preiving  (ireiunel 
I  larleirel  Ml) 

.Status:  Unulilizeiel 

Ueimmeails:  13287  sep  II.,  meisl  re;e:e;ul  use; — 
geaieiral  inst.,  eill-site;  use;  emly 
lllelg.  00443 

Preipurly  Nuinbur:  21200820081 
Aburilue;!!  Preiving  Ureiunel 
I  larleirel  Ml) 

.Sliilus:  I Inulilizuel 

Uiimmi;nts:  0307  sep  11..  meisl  re;e:e;nl  ii.se; — lab. 

eilT-sile;  use;  eiiilv 
lllelg.  00831 

Prei|ie;rly  Numbeir:  21200820082 
Abea  eleiem  Preiving  Ureiunel 
I  larleirel  Ml) 

.Status:  Unulilizeiel 

Ueimmeails:  094  sep  11..  meisl  re;e:unl  use; — 
range;  blelg..  eilT-site;  use;  emly 
81043 

Prei]ie;rty  Numbeir:  21200820083 
.Miureluun  Preiving  Ureiunel 
I  liirteirel  Ml) 

.Status:  Unulilizeiel 

Ueimmeinis:  3200  sej.  11..  meisl  re;e:e;nl  use; — lab. 

eiH-site;  use;  emly 
lllelg.  01089 

Prei|ie;rly  Numbe;r:  21200820084 
Abe;rele;e;n  Preiving  Ureiunel 
1  larleirel  Ml) 

.Status:  Unulilizeiel 

Ueiimnemls:  1230!)  sep  11..  meisl  re;e:e;nl  use; — 
ve;hie:le;  inaint.  eitt-sile;  use;  emly 
lllelg.  01091 

Prei|ie;rly  Numbeir:  21200820083 
Abe;rele;e;n  Preiving  Ureiunel 
1  larleirel  Ml) 

.Status:  Unulilizeiel 

Uemunemts:  2201  se].  11..  meisl  re;e:e;nl  use; — 
steiriige;.  eilT-situ  use;  emly 
lllelg.  81380 

Prei]ie;rly  Numbeir:  21200820080 
Abe;rele;e;n  Preiving  Ureiunel 
1  liirteirel  Ml) 

Sliitns:  Unutilizeiel 


Ueimme;nts:  231  .sep  11..  meisl  re;e:e;nt  use; — e;ng/ 
nmt.  eitt-sile;  use;  emly 
3  llleigs. 

Preipeaty  Numbeir:  21200820087 
y\be;rele;e;u  Preiving  Ureiunel 
1  liirteirel  Ml) 

beie.aliein:  81440,  81441. 81443.  81443.  81433 
.Stiitus:  Unulilizeiel 

Ueimmeaits:  112  sep  11.,  meisl  re;e:e;nl  use;- — 
saleity  sbeilteir.  eitl'-site;  use;  emly 
llleigs.  81407.  81483 
Preipea  ty  Numbeir:  21200820088 
Abi;rele;e;n  Preiving  (ireiunel 
I  larleirel  Ml) 

.Status:  l'uulilize;el 

Ueimmeails:  100/800  sep  11..  meist  re;e:e;nt  use; — 
steinige;.  eitt-sile;  use;  emly 
lllelg.  81321 

Preipeirly  Numbeir:  21200820090 
Abeireleieai  Preiving  Ureiunel 
1  liirteirel  MD 
.Status:  Unutilizeiel 

Ueimmeails:  1200  se].  11..  meist  re;e:e;nt  use; — 
eiveirheaiel  preile;e:liein.  eitt-sile;  use;  emly 
lllelg.  81370 

Preipeaty  Nunibe;r:  21200820091 
Abeaeleiem  Preiving  Ureiunel 
1  larleirel  Ml) 

.Status:  I Inulilizeiel 

Cieimmemis:  47027  sej.  11..  meisl  re;e:e;nl  use; — 
eittie:e;.  eitt-sile;  use;  emly 
lllelg.  81372 

Preipeaty  Numbe;r:  21200820092 
Abeaeleiem  Preiving  Ureiunel 
1  larleirel  Ml) 

.Status:  Unulilizeiel 

(ieimmemis:  1402  sej.  11..  meisl  re;e:e;nt  use; — 
luiiiul.  eilT-site;  use;  emly 
4  llleigs. 

Preijieirly  Nuinbeir:  2120082t)0!)3 
Abeireleieai  Preiving  Ureiunel 
1  larleirel  Ml) 

l,eie:aliein:  81043.  81073.  81077.  81930 
.Sliilus:  Unulilizeal 

Ueimmimts:  x  arieius  scj.  It.,  meisl  re;e;e;nl  use; — 
eittie:e;.  eitt-sile;  use;  eiiih' 
llleigs.  82100.  82184.  82190 
Preipeaty  Numbeir:  21200820094 
Abeireleieai  Preiving  Ureiunel 
1  larleirel  Ml) 

Status:  Unutilizeiel 

Ueimmemis:  12440/13810  sej.  tl..  meisl  re;e:e;nl 
use; — sleiragei.  eitt-sile;  use;  emly 
lllelg.  821 74 

Preijieirly  Numbeir:  21200820095 
Abea  eleiem  Pren  ing  Ureiunel 
1  larleirel  Ml) 

Sliilus:  Unulilizeal 

Ueimmemts:  132  sej.  it.,  eill-site;  use;  einlv 
llleigs.  02208.  02209 
Preijiealy  Nuinbeir:  212008200!)0 
Abeaeleiem  Preiving  Ureiunel 
1  larleirel  Ml) 

.Status:  Uuulilizeiel 

Ueimmeails:  11300/18083  sej.  tl..  meist  re;e:e;nl 
use; — leielging.  eilT-site;  use;  emly 
Blelg.  02333 

Preijiealy  Numbeir:  21 2008200!)7 
Abeaeleiem  Preiving  Ureiunel 
1  larleirel  Ml) 

.Status:  Unutilizeiel 

(ieimmemis:  19232  sej.  It.,  meisl  re;e:e;nl  use; — 
veihic'.le;  mainl.  eitt-sile;  use;  emly 
Blelgs.  02482.  02484 
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I’ropcirlv  Numl)(?r;  21200a2()0a8 
AI)or(i(H!ii  Proving  (ironiid 
llarlonl  Ml) 

.Status:  llniitilixod 

(ioininonts:  aast)  s(].  It.,  most  roccmt  iisi; — gtai 
purj).  olT-sitc!  iiso  only 
Hidg.  (»248:{ 

Pro|>('rtv  NnmlxM':  2  1 2()()82()0()!) 

,\l)(!rdi!(!n  Proving  (ironnd 
Harldrd  Ml) 

.Status:  linntili/.od 

(loininonts:  18(>()  s(|.  It.,  most  rocont  nst; — 
lusit  pit.  oH-sitt!  ns(!  onlv 
Bldgs.  ()2.">04.  ()2S0.") 

Pro|)(aty  Nnmhor:  21  2()()82()1(I0 
AbordiMiii  Proving  (iroimd 
Harlord  Ml) 

.Stains:  l!nnlili/.t?d 

Oominonls:  11720/17484  si].  It.,  most  rocont 
uso — lodging.  oH-sito  uso  only 
Bldgs.  02881. 11:1488 
Proportx  Ninnlxir:  21200820101 
Ahordoon  Proving  (Jround 
Harlord  Ml) 

Stains:  Unnlili/inl 

Coininonts:  .T70/(i4  sij.  11..  most  rocont  nso — 
accoss  cut  lac.  olT-silo  nso  only 
Bldg.  2881.\ 

Proi)orty  Nnmbor:  21200820102 
Abordoon  Proving  Cronnd 
Harlord  Ml) 

.Stains:  Hnnlilizod 

Cominonis:  1200  sij.  It.,  most  rocont  nso — 
ovorboad  proloction.  olT-sito  nso  only 
Bldg.  08820 

Proiiorly  Nnmbor:  21200820108 
.Abordiion  Proving  Croimd 
Harlord  Ml) 

.Status:  I Innlili/.od 

Commonis:  lOtiOO  sij.  It.,  most  rocont  nsi; — 
admin,  oll-sito  nso  onlv 
Bldg.  h’.84()(i 

Pro|)ortv  Nnmbor:  21200820104 
,'\b(;rdoon  Proving  (Ironnd 
Abm-doon  Ml) 

.Stains:  I  Innlili/.od 

Commonts:  280  sq.  It.,  most  rocont  nsi; — 
|)rol(!c;li\’o  barrier.  oH-silo  nso  onh’ 

4  Bldgs. 

Proijorty  Nnmbor:  2120082010.5 
Abordium  Proving  (Ironnd 
Harford  Ml) 

Location:  Ivl.olO.  Ii8.570.  i:8040.  L8882 
Status:  Ihnitili/od 

Commonis:  various  sij.  ft.,  most  rocont  nso — 
lab.  off-silo  n.so  onlv 
Bldg.  U:8.544 

Pro|)orly  Nnmbor:  21200820100 
Abordoon  Proving  Cronnd 
Harford  Ml) 

.Status:  linniili/od 

Commonis:  .5400  sq.  ft.,  most  rocont  iisi; — ind 
waslo.  off-sito  nso  onlv 
Bldgs.  L8.501. 087.51 
Pro])orly  Nnmbor:  21200820107 
Abmiloon  Proving  Cronnd 
Harford  Ml) 

.Status:  I  Innlili/.od 

Commonts:  04/180  si),  ft.,  most  rocont  nso — 
accoss  cut  lac.  off-silo  nso  only 
Bldg.  087.54 

Proporly  Nnmbor:  21200820108 
Abordoon  Proving  Cronnd 
Harford  Ml) 


.Stains:  I  Innlili/.od 

Commonis:  824  sij.  ft.,  most  rocont  nso — 
classroom,  off-silo  nso  only 
Bldg.  8828A 

Proporly  Nnmbor:  21200820100 
Abordoon  Prox  ing  Cronnd 
Harford  Ml) 

.Stains:  linniili/.od 

Commonts:  118  sq.  ft.,  most  rocont  nso — 
shod,  off-silo  nso  oidy 
Bldg.  H8948 

Proporly  Nnmbor:  21200820110 
Abordoon  Proving  Cronnd 
Harford  Ml) 

.Status:  I  Innlili/.od 

Commonts:  8420  sij.  ft.,  most  rocont  nso — 
omp  dig  lac.  off-silo  nso  onlv 
4  Bldgs. 

Proporly  Nnmbor:  2120082011  1 
Abordoon  Proving  (nonnd 
Harford  Ml) 

Location:  L.50.57.  E50.58,  E.524(i.  0.52.58 
.Status:  I Inntili/od 

Commonis:  various  sq.  ft.,  most  rocont  nso — 
storago.  off-sito  uso  only 
Bldgs.  E.510(>.  0.52.50 
Proporly  Nnmbor:  21200820112 
Abordoon  Proving  (n'onnd 
Harford  Ml) 

.Stains:  I  Innlili/.od 

Commonts:  18021/8720  sq.  ft.,  most  rocont 
nso — offico.  off-sito  nso  onlv 
Bldg.  1-:.5120 

Proiiorly  Nnmbor:  21200820118 
Aboriloon  Prox'ing  Croimd 
I  larford  Ml) 

.Status:  Unntili/.od 

Commonis:  170()4  sq.  ft.,  most  rocont  nso — 
boat  pit.  off-silo  nso  onlv 
Bldg.  i:.5128 

Projiortv  Nnmbor:  21200820114 
Abordoon  Proving  (nonnd 
Harford  Ml) 

.Status:  linntili/.od 

Commonts:  87.50  sq.  ft.,  most  rocont  nso — 
substation,  off-silo  nso  only 
Bldg.  E.5188 

Pro]K!rly  Nnmbor:  212008201 1.5 
Abordoon  Proving  Cronnd 
Harford  Ml) 

Stains:  Hmilili/od 

Commonis:  22700  sij.  ft.,  most  rocont  nso — 
lab.  off-sito  uso  only 
Bldg.  E.5170 

Proporly  Nnmbor:  212008201  Ki 
Abordoon  Proving  (iroimd 
Harford  Ml) 

Stains:  linntili/.od 

Commonis:  4788.5  sq.  ft.,  most  rocont  nso — 
info  sys.  off-silo  nso  onl\’ 

Bldg.  E.5100 

Pro|)orly  Nnmbor:  2  1200820117 
Abordoon  Proving  Cronnd 
Harford  Ml) 

.Status:  Unntili/.od 

Commonts:  874  sq.  ft.,  most  rocont  nso — 
storago.  off-silo  nso  only 
Bldg.  05228 

Proporly  Nnmbor:  21200820118 
Abordoon  Proving  Cronnd 
Harford  Ml) 

.Stains:  Umitili/od 

Commonts:  (>854  sq.  ft.,  most  rocont  n.so — gon 
rop  insl.  off-sito  nso  only 


Bldgs.  05250.  0.52(>0 
Proporly  Nnmbor:  21200820110 
Abordoon  Proving  Cronnd 
Harford  Ml) 

.Stains:  lInnIili/.od 

Commonis:  100()7  sij.  ft.,  most  rocont  nso — 
mainl.  off-silo  nso  onh’ 

Bldgs.  05208.  05204 
Projiorty  Nnmbor:  21200820120 
.Abordoon  Proving  Cionnd 
Harford  Ml) 

.Stains:  I  Inniilizod 

Commonts:  200  sq.  ft.,  most  rocont  nso — org 
spaco.  off-silo  nso  onlv 
5  Bldgs. 

Proporly  Nnmbor:  21200820121 
.Abordoon  Proving  Cronnd 
Harford  Ml) 

Location:  05207.  E.5204.  E.5827.  E.5441 .  E.548.5 
Stains:  Unntili/.od 

Commonts:  various  sij.  ft.,  most  rocont  nso — 
storago.  off-sito  nso  only 
Bldg.  E.5202 

Proporly  Nnmbor:  21200820122 
.Abordoon  Proving  Cronnd 
Harford  Ml) 

.Status:  Hnnlilizod 

(Aimmonis:  llOli  sq.  ft.,  most  rocont  nso — 
comp  rop  insl.  off-sito  nso  onlv 
Bldg.  E5880 

Proporly  Nnmbor:  21200820128 
Abordoon  Proving  Cronnd 
I  larford  Ml) 

.Stains:  I Inntili/.od 

Commonts:  0171)  sq.  ft.,  most  rocont  nso — lab. 

off-sito  nso  only 
Bldg.  l']54.52 

Proiiorly  Nnmbor:  21200820124 
Abordoon  Proving  Cronnd 
Harford  Ml) 

Stains:  linntili/.od 

Commonts:  0028  sq.  ft.,  off-silo  nso  only 
Bldg.  05(1.54 

Pi'oporly  Nnmbor:  21200820125 
.Abordoon  Proving  Cronnd 
Harford  Ml) 

Status:  linntili/.od 

Commonts:  88  sq.  ft.  most  rocont  nso — shod. 

off-silo  nso  only 
Bldg.  0.505() 

Projjorly  Nnmbor:  21200820120 
Abordoon  Proving  (ironnd 
Harford  Ml) 

Stains:  Unntili/.od 

Commonts:  2240  sq.  ft.,  most  rocont  nso — 
ovorboad  jiroloction  off-silo  nso  only 
5  Bldgs. 

Proporly  Nnmbor:  21200820127 
.Abordoon  Proving  Cronnd 
Harford  Ml) 

Location:  E.5780.  E.5788.  E.501.5.  E5028.  E(i87.5 
Stains:  Unntili/.od 

Commonis:  various  sq.  ft.,  most  rocont  nso — 
storago.  off-silo  nso  only 
Bldg.  E.5840 

Pro|iorly  Nnmbor:  21200820120 
Abordoon  Proving  Cronnd 
I  larford  Ml) 

.Stains:  Unntili/.od 

Commonis:  14200  sq.  ft.,  most  rocont  n.so — 
lab.  off-sito  n.so  only 
Bldg.  E.504(i 

Proporly  Nnmbor:  21200820180 
Abordoon  Proving  Croimd 


■S'V'V 
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llailord  Ml) 

Stains:  Umilili/.(!(1 

(loniiiKails;  2147  scj.  It.,  most  rnciMit  nsn — 
igloo  sir.  olT-sil(!  uso  only 
llldg.  El)H72 

Proporlv  Nninbor:  212l)()a2l)i:n 
Al)(;rdot!n  Proving  (ironnd 
llarford  Ml) 

Stains:  llnnlili/ial 

(iommonis:  IIIHI)  s().  II..  most  roconi  ns(! — 
dis])al(:h.  oH-sil(!  nso  onlv 
nidgs.  ii7:):M.  87:):)2.  i':7;j;):i 
Pro])(!rtv  Nnmhor:  21201)821)132 
Al)(!rdo(!n  Proving  (ironnd 
llarlord  Ml) 

Stains:  I Innlili/.od 

Connnonis:  niosl  roconi  nso — proloclivo 
barrior.  oll'-siU!  nso  only 
bldg.  l':7821 

Proporly  Nninbor:  21200820133 
Abordoon  Proving  {Ironnd 
llarlord  Ml) 

Stains:  Unniili/od 

(iominonis:  3000  scp  11..  most  roconi  nso — 
xmillor  blilg..  oll-sito  nso  only 
bldg.  02483 

Proporly  Nninbor:  2120002002.O 
Abordoon  Proving  Clronnd 
1  larldrd  Ml)  2100.o 
Stains:  IJnnIilizod 

(ionnnonls:  1300  scj.  II..  most  roconi  nso — 
boat  pit  bldg.,  oll'-silo  nso  only 
bldg.  03320 

Pro|)orlv  Nninbor:  21200020020 
Abordoon  Proving  (ironnd 
llarlord  Ml)  2100,3 
Stains:  Unniili/.od 

(ioininonls:  10.000  scj.  11..  most  I'oconI  nso — 
admin..  olT-sito  icso  onlv 
bldg.  00180 

Proporly  Nninbor:  212011 10020 
I'l.  Dolrick 
l-'rodrick  Ml)  21702 
Stains:  llnnlilizod 

(loniinonis:  oll-silo  roinoval  onlv.  14.033  s(|. 

11..  cnrroni  nso:  coinninnications  ctr..  bldg, 
nol  onorgv  olTicionI  bnl  lair  condition 

bldg.  01092 

Projiorly  Nninbor:  21201110028 
PI.  Dolrick 
l■'Iddrick  Ml)  21702 
Stains:  llnnlilizod 

tiominonis:  olT-sito  roinoval  only.  1.000  sq. 

11..  cnrroni  nso:  i:oinnumicalions  ctr..  bldg, 
is  nol  onorgv  oHicionI  bnl  in  lair  condition 

10  bldgs. 

ProiJorly  Nninbor:  21201210010 
.Abordoon  Proving  (Jroinid 
Abordoon  Ml)  21003 
Location:  P3200,  P3208.  E3209.  P3299. 

E3300.  E3303.  E3300.  E3320.  E3344.  E3300 
Stains:  llnnlilizod 

(lominonls:  oll-silo  roinoval  only:  sc].  11. 
varios:  cnrroni  nso:  varios:  load  and 
asboslos  idonliliod;  inodoralo  conditions 
10  bldgs. 

Projiorly  Nninbor:  21201210017 
Abordoon  Proving  (ironnd 
Abordoon  Ml)  21003 
Location:  E3307.  E3314.  E331li,  E3320. 

E3322.  E3324,  E3323.  E3349.  E3330,  E3332 
Stains:  llnnlilizod 

(loininonts:  olT-silo  roinoval  only:  scj.  II. 
varios:  c:nrront  nso:  varios;  load  and 
asboslos  idonliliod;  inodoralo  conditions 


10  bldgs. 

Projiorlv  Nninbor:  21201210018 
Abordoon  Proving  (Ironnd 
Abordoon  Ml)  21003 
Location:  E3370,  E3373.  E3007,  E3()13, 

E3I)23,  E3I)40.  E4403.  E4410.  E4413.  E4420 
.Stains;  llnnlilizod 

(lominonis:  olT-silo  roinoval  onlv;  s(|.  II. 
varios:  cnrroni  nso:  varios:  load  and 
asboslos  idonliliod:  inodoralo  conditions 

11  bldgs. 

Projiorly  Nninbor:  21201210019 
Abordoon  Proving  (Ironiid 
Abordoon  Ml)  21003 
Location;  E4430.  E4433.  E4440.  E4443, 

E44l)0.  E44(i3.  E4470.  E4473.  E4480.  E3027 
.Stains:  llnnlilizod 

(loiinnonls:  olT-sito  roinoval  only:  scj.  II. 
varios:  cnrroni  nso:  varios:  load  and 
asboslos  idonliliod:  inodoralo  condilions 
10  bldgs. 

Projiorlv  Nninbor:  21201210020 
Abordoon  Proving  ground 
.Abordoon  Ml)  21003 
Location:  E310I).  E3133.  E3141.  E3138. 

E3104.  E31l)3,  E3188,  E3342.  E3334.  E.333lj 
Stains:  llnnlilizod 

(lominonis:  olT-silo  roinoval  only:  s(j.  11. 
varios;  cnrroni  nso;  varios:  load  and 
asboslos  idonliliod;  inodoralo  condilions 
9  bldgs. 

Projiorly  Nninbor:  21201210021 
Abordoon  Proving  (Ironnd 
Abordoon  Ml)  21003 
Location:  E33().3.  E3423,  E3427.  E3429. 

E3(i43.  E3084.  E3l)8li,  E.3087.  E3723 
.Stains;  llnnlilizod 

(lonimonts:  olT-silo  roinoval  onlv;  sij.  11. 
varios;  cnrroni  nso:  varios:  load  and 
asboslos  idonliliod;  inodoralo  condilions 
9  bldgs. 

Projiorly  Nninbor:  21201210022 
Abordoon  Proving  llronnd 
Abordoon  Ml)  21003 
Location:  E3771.  E3772.  E3774.  E3779. 

E3782. E3800,  E3804.  E3824.  E3872 
Stains:  llnnlilizod 

(loinmonts;  olT-silo  roinoval  only:  sq.  11. 
varios:  cnrroni  nso:  varios:  load  and 
asboslos  idonliliod;  inodoralo  condilions 
7  bldgs. 

Projiorly  Nninbor;  21201210023 
Abordoon  Proving  (Ironnd 
Abordoon  Ml)  21003 
Location:  E3910.  E3911.  E3912.  E3913. 

E3914,  E3932.  E3940 
Stains:  llnnlilizod 

Connnonts;  oll-sito  roinoval  only:  scj.  II. 
varios:  cnrroni  nso:  varios;  load  and 
asboslos  idonliliod:  inodoralo  condilions 
7  bldgs. 

Projiorly  Nninbor:  21201210024 
Abordoon  Proving  (aciniid 
Abordoon  Ml)  21003 
Location:  E3944.  E3930.  E0834.  RAll.A. 

KAII.E.  02043.  E3722 
.Stains:  llnnlilizod 

(lonnnonis:  olT-silo  roinoval  only:  scj.  11. 
varios:  c:nrronl  nso:  varios;  load  and 
asboslos  idonliliod;  inodoralo  c:cinciilicins 
13  bldgs. 

Projiorly  Nninbor:  21201210023 
Abordoon  Proving  (aciniid 
Abordoon  Ml)  21003 


Loc:alicin:  380.  440,  441 , 404.  037.  724.  724A. 

7241),  724E.  1101  A.  2001. 2040.  2041 
.Stains:  llnnlilizod 

(kiininonts:  oll-sito  roinoval  onlv:  scj.  II. 
varios;  c:nrronl  nso:  varios;  load  and 
asboslos  idonliliod:  inciclorato  c:onclitions 

10  bldgs. 

Projiorlv  Nninbor:  21201210020 
Abordoon  Proving  (Jronncl 
Abordoon  Ml)  21003 

Loc:alion:  2042.  2308.  2312.  2314.  2333.  2338, 
2331. 2334. 2431.  2432 
.Stains:  llnnlilizod 

(Iciininonts:  oll-silo  roincnid  onlv:  scj.  II. 
varios;  c:nrront  nso:  varios:  load  and 
asboslos  idonliliod;  inodoralo  c:onclilicins 
9  bldgs. 

Projiorly  Nninbor:  21201210027 
Abordoon  Proving  (Ironncl 
Abordoon  Ml)  21003 

Lcic:aticin:  2433.  2437.  2438.  3409.  3410.  3334. 

4031.4033.  4030 
Slalns:  llnnlilizod 

(iciininonls:  oll-sito  roinoval  onlv:  sq.  11. 
varios:  c:uridnl  nso:  varios:  load  and 
asboslos  idonliliod:  inodoralo  c:cinclilions 
13  bldgs. 

Projiorly  Nninbor:  21201210028 
.Abordoon  Prcn’ing  (Ircinnd 
Abordoon  Ml)  21003 
Lcic:alicin;  E323().  E3107.  E3109.  E313(). 

E3221.  E3222.  E3223.  E3224.  E322(). 

E3230.  E3232,  E3234,  E32(i3 
.Stains:  llnnlilizod 

(kiinmonts:  oll-silo  roinoval  onlv;  scj.  II. 

\  arios:  c:nrronl  nso;  varios:  load  and 
asboslos  idonliliod;  inodoralo  c:c>nclitions 
8  bldgs. 

Prcijiorly  Nninbor:  21201210029 
.Abordoon  Proving  (ironnci 
Abordoon  Ml)  21003 
Loc:alion:  E1890.  E193(>.  E194I).  E1930, 
E1938.  E2100.  E2101,  E2103 
.Status:  llnnlilizod 

(Iciininonts:  oll-silo  roinoval  only:  scj.  11. 
varios:  c:nrronl  nso:  varios:  load  and 
asboslos  idonliliod:  inodoralo  c:cinclitions 

11  bldgs. 

Projiorly  Nninbor:  21201210030 
Abordoon  Proving  (Ircinnd 
Abordoon  Ml)  21003 
Lcic:alion:  E2309.  E2400.  E2380.  E3081. 
E3083.  E3100.  E3101.  E3103.  E3104. 

E3103.  E3100 
.Stains:  llnnlilizod 

(loinmonis:  oll-sito  roinoval  only:  scj.  11. 
varios:  c;nrront  nso:  varios;  load  and 
asboslos  idonliliod;  inodoralo  c:oncliticins 
3  bldgs. 

Projiorly  Nninbor:  21201210031 

Abordoon  Proving  (Ironncl 

.Abordoon  Ml)  21003 

Loc:ation:  4302.  4303.  4310.  4317.  i;i007 

.Stains:  llnnlilizod 

('.oinmonis:  cili-silo  roinoval  only;  scj.  It. 
varios:  c:nrronl  nso:  varios;  load  and 
asboslos  idonliliod:  inodoralo  c.onclilions 
bldg.  00402 

Projiorlv  Nninbor;  21201210030 
402  blossom  Point  Rcl. 

\Volc;cinio  C'.ci:  (iharlos  Ml)  20093 
Stains:  linntilizoci 

(lommonls:  Oil  silo  roinoval  only;  roc:onl  nso; 

slorago:  34  scj.  11. 
blcl».  00317 
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l*ri»|H!rty  Niimh(!r:  21201210057 
317  lllossHin  OoinI  Kd. 

WfdcoiiK!  (^o:  ('.li;irl(!s  .MU  20002 
.Status;  lliuitili/(;(l 

Coiiinnaits:  oli-sito  removal  oiilv:  110  si.; 
ciirnait  use:  ran<*(!  Iildf>.:  ikhhI  rujjairs 

lildg.  oooo;< 

l’rop(!rtv  Niiiid)t!r;  21201210058 
Adtdplii  Lalioratoi  y  (;(;nt(;i 
.\drl|)lii  Vak  M()ntf>nMi<!ry  Ml)  20782 
.Status:  Uuutili/.(;d 

(ioiniiunils:  oK-sitc!  nauoval;  (>40  si.:  {aiiTcnt 
usu:  sl()raf>(!:  luaid  repairs 
Hldj>.  004 

Property  Niuulair:  212012100()0 
Adelpln  lailuiratorv  Center 
Adel  phi  Ml)  20782 
.Status:  linulili/.(Hl 

Cotuinenls;  olT-site  removal  only:  275  si.: 

c:urrenl  us*;:  slora<>(!;  need  re|)airs 
Hldg.  7248 

Pro|)erly  Number:  21201220002 
Ahm'deen  l’rovin}>  (iroimd 
Aberdeen  Ml)  21005 
Status:  Unutilized 

(Comments:  oll-silc;  removal  ouly;  1  si.; 
curreut  use:  safety  sludter:  moderate 
conditions:  lead  K-  asbestos  identilied:  need 
remediation 
4  8uildin»s 

Property  Number:  21201240001 
Aberdeen  Proving  Cround 
.Aberdetm  Ml)  21005 
l,ocalion;  2400.  2410.  I:;2(il5.  KAILK 
.Status:  I  Inutilized 

(Comments;  oH-sit(!  remoxal  onlv:  si.  varies: 
moderate  conditions:  located  \v/in  secured 
area:  contact  .\rmv  on  acc(!ssibilil\7 
removal  and  s|)eciric  details  on  a  properlv 

LAND 
2  ac:res 

Pro|)erly  Number:  21 200(i40005 
Port  Meade 
Odenlon  Rd/Rt  175 
Pt.  M(!ade  Ml)  20755 
.Status:  Unutilized 
Comnumis:  light  industrial 
10  acres 

Pro|)erl\  Number:  21200040000 
Port  Meade 
Rt  108/Airi)orl  Roar! 

PI.  Meade  .Ml)  20755 
.Status:  Unutilized 
('.omnumts:  light  industrial 

MIW'l-SOTA 
HUILDINC 
18  Hidgs. 

Pro|)erlv  Numbiir:  21201210050 

1245  liwy  00  West 

.Arden  Hills  Army  TRNC  .Site; 

Arden  Hills  MN  55112 

Location:  12155.  121.50.  12157.  01200.  01201. 
01202.  01202.  01204.  01205.  0120(i.  04202. 
11218. 11210. 11220. 11221.  11222.  11222. 
04202 

.Status:  Unutilized 

Comnuiuls:  oli-sile  removal  only;  si.  varies; 
current  us(!:  storage;  |)oor  conditions-need 
repairs 

MISSOl  ’lU 
lUIILDINC 
Bldg.  11407 


Property  Number:  21100420441 
Port  Leonard  Wood 

l-'l.  Leonard  Wood  (io:  Pulaski  MO  (>5472- 
5000 

.Status:  Und(;rulilized 

Ciomments:  4720  s(|.  IL.  2-storv.  |)resenc(;  of 
lead  ba.se  paint,  most  recent  use — admin/ 
gen.  purpose.  olT-sit(!  use  only 
Bldg.  r2120 

ProjMMly  Number;  21100420440 
P’orl  Leonard  Wood 

I't.  Leonard  Wood  Cio:  Pulaski  MO  05472- 
5000 

.Status:  Undm'iitilized 

C^omimmts:  2(i(i2  s(|.  It..  1-slory.  |)resence  of 
lead  base  paint,  most  recent  use — admin/ 
gen.  ])urpose.  olT-siti!  use  onlv 
Bldg.  ■1’2285 

Properlv  Number:  21100510115 
P'ort  Leonard  Wood 

P’l.  Leonard  Wood  (io:  Pulaski  MO  05472 
.Status:  Pxcess 

Comments:  2158  s(|.  it..  1-slory.  wood  Irame. 
most  recent  use; — admin.,  to  be  vacated  8/ 
05,  oli-site  ns(!  only 
Bldg.  2107 

Proi)erly  Numbm-:  21100820170 
Port  Leonard  Wood 

l''l.  Leonard  Wood  (io:  Pulaski  MO  05472- 
5000 

.Status:  Unutilized 

Comments:  1200  s(].  It..  |)resence  oi  asbesto.s/ 
bsid  paint,  most  recent  use — admin.,  oll- 
site  use  only 
Bldgs.  2102.  21!t0.  2108 
Properly  Number:  21100820182 
P'ort  Leonard  Wood 

P't.  Leonard  Wood  Co;  Pidaski  MO  05472- 
5000 

.Status:  Unulilizeil 

(ionnuenis:  4720  s{j.  II. .  presence  ol  asbestos/ 
lead  i)ainl.  most  recent  use — barrac:ks.  olT- 
sile  use  onlv 
12  Bldgs. 

Properlv  Number:  21200410110 
P’ort  Leonard  Wood 

P't.  Leonard  Wood  Co:  Pulaski  MO  (>5742- 
8044 

Location:  07020.  07050.  070.54.  07102.  07400. 
07401. 8245.  08240  08251 . 08255.  08257. 
08201. 

Status:  Unutilized 

('onunents:  7152  s(].  It.  0  du])lex  bousing 
(piarlcns.  polcmtial  contaminants,  oli-sile 
use  only. 

0  Bldg. 

Property  Number:  21200410111 
P'ort  Leonard  Wood 

P’t.  L(!onard  Wood  (io:  Pulaski  MO  05742- 
8044 

Location:  07044.  07100. 07107.  08200.  08281, 
08200 

.Status:  Unutilized 

(.'omments:  0520  s(].  It..  8  (bijjlex  bousing 
(piaiiers.  potential  contaminants,  oli-sile 
use  only. 

1 5  Bldgs. 

Properly  Number:  21200410112 
P'ort  Leonard  W'ood 

Pi.  Leonard  Wood  Co:  Pulaski  MO  05742- 
8044 

Location:  08242.  08242.  0824(i-08248.  08250. 
08252-08254.  08250.  08258-08250. 
08202-08202.  08205 
.Status:  Unut ilized 


{i)inments:  4784  sip  It..  4  dupliix  bousing 
(inarlers.  potential  contaminants,  oli-sile 
use  only. 

Bldgs.  08282.  08285 
Proinaiy  Number;  21200410112 
P'ort  Leonard  Wood 

P't.  Leonard  Wood  C.o:  Pulaski  MO  (>5742- 
8044 

.Status:  Unutilized 

Comments:  2240  sip  it.,  2  ilujilex  bousing 
iluarters.  ])olential  contaminants,  oli-site 
use  only 
15  Bldgs. 

Pro])erty  Number;  21200410114 
Pol  l  Leonard  Wood 

P’t.  Leonard  Wood  Co:  Pulaski  MO  (>.5742- 
0827 

Location:  0821)7.  08200.  08271. 08272.  08275. 

08277.  08270.  08200  08200.  08201 
.Status:  Unutilized 

Ciomments:  4784  sip  it..  4  du])lex  bousing 
quarters.  |)olentiai  contaminants,  oli-site 
use  onlv 
Bldg.  0<)4’22 

Properly  Number;  21200410115 
P’ort  Leonard  Wood 

P't.  Leonard  Wood  Vay.  Pulaski  MC)  05742— 
8044 

.Status:  Unutilized 

Comments:  8724  sip  it..  O-jilex  bousing 
quarters,  potential  contaminants,  oii-sile 
use  only. 

Bldgs.  5t)0()  and  5012 
Properlv  Number:  21 2004200()4 
Port  Leonard  Wood 

P’t.  Leonard  Wood  Co:  Pulaski  MO  05742- 
8044 

.Status:  Unutilized 

Comments:  1!)2  sq.  it.,  needs  rei)air,  most 
recent  use — generator  bldg.,  oii-site  use 
only 

Bldgs.  12210.  12710 
Properly  Number;  21200420005 
P'ort  Leonard  Wood 

P’t.  Leonard  Wood  Cay.  Pulaski  MO  05742- 
8044 

.Status:  Umililized 

(iommenls:  144  sq.  it.  each,  needs  riqjair. 
most  recent  use — i:onnnunicalion.  oii-site 
use  onlv 

M()\’TA\’A 

BUILDINC: 

Bldg.  00405 

Property  Number;  21200120000 
P'ort  1  larrison 

P't.  Harrison  Co:  i.ewis/Clark  MT  5002() 
.Status:  Unutilized 

(ionuuenis:  24()7  sq.  it.,  most  recent  use — 
storage,  security  limitations 
Bldg.  'I'OOOO 

Projierty  Number;  21200120100 
P’ort  1  larrisou 

P't.  Harrison  Co:  Lewis/Clark  M'i  50020 
.Status:  Unutilized 

(ionuuenis:  528  .sq.  it.,  needs  rehab,  presence 
oi  asbestos,  security  limitations 
Bldg.  00001 

Properix’  Number:  21200540002 
.Sberidan  Hall  USARC 
Helena  M'i  50001 
.Status:  Unutilized 

('omments:  10.221  sq.  it.,  most  recent  use — 
Reserve  Center 
Bldg.  00002 
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l’n)|)(;rtv  Numl){!r:  21 20()o4()()!)4 
Shoridan  Hall  IISAKC 
I  l(!l(!na  Ml'  "dXiOl 
Stains:  lliuilili/(!{l 

Coninimils:  1!)5()  s(].  It.,  most  rncnnl  iis(! — 
inai!il(aiaiu:(!/st()ra'’(; 

\’H\\' JHUSI'Y 
lUlII.DINC 
17  Ml(l{>s. 

I’rojinrly  Numbia':  21 20 1 21()().i;i 
IMcaliiinv  Arscaial 
Dovia-  N)  07H()(> 

Location:  7rjA.  t)14A.  t)2:iA.  02211.  02:K:. 

02.11).  02111.  021F.  OlOC.  0101).  017.'\. 

OlOA.  04011.  04111.  0411':.  12221).  10201) 
Status:  linntili/.od 

(ioinnuaits:  Oll-sito  rcanoval  only:  s(|.  It. 
varies,  cnrnait  use:  varies:  poor 
condition.s — need  riipairs:  conlaininalion- 
luaids  rcaiualiation. 

7  Hldgs. 

l’roi)t!rty  NninlMa':  21201210010 
Ficatinny  Arsenal 
Dover  Nj  07B00 

Location:  75.  00.281 .112.01 4. 01. a. 021 
.Status:  linntilized 

(Comments:  Oli-site  removal  only:  sc|.  It. 
vari(!s.  i:nrr(Mit  nsm  varicjs:  poor 
conditions — maul  re|)airs:  contamination- 
needs  namuliation. 

4  llldgs. 

Property  Number:  21201220t)ll 
Picatinny  Arscaial 
Dover  Nj  07800 

Location:  1170.  1170A.  117;)(:.  i170D 
.Status:  Unutilized 

Uomments:  oil-site  rcanoval  onh’:  si  varitas: 
nsa<>e  vari(!s:  maul  re])airs:  contamination: 
namaliation  na]nir(al:  sia;nr(al  arcai:  maul 
])rior  a])proval  to  access  pro|aa'ty:  contact 
Army  Tor  mori!  (bdails 
4  llnildiii'' 

Property  Number:  21201240020 
Rente  1.5  North 
Picatinny  Arscaud  N)  07800 
Location’:  1701 .1702.1700.1700 
.Status:  Unntilizcal 

Uoimmaits:  Ofl'-site  removal  only,  sep  varicjs. 
moderate!  conditions,  restricted  areia: 
contact  Armv  lor  inlbrmation  on 
accessibility  removal  and  spcicilic  details 
on  a  particnlar  projjerty. 

NEW  MEXICO 
IIIIILDINU 
nido.  14108 

Pro])erlv  Nmnlair:  2120021001)2 
White  .Sands  Missile  Ran<>e 
Dona  Ana  NM  88002 
.Status:  Excess 

(Comments:  107  s(|.  It.,  most  recciiit  use — 
security.  olT-site  ns(!  only 

NEW  YOEK 
lUlILDlNC; 

Hldg.1227 

Pro])(!rly  Nnnd)er:  21200440074 
U..S.  Military  Acadiiiny 
Highlands  (io:  Orange  NY  10000-1502 
.Status:  Unutilized 

(iomments:  1800  sep  It.,  needs  re|)air.  possible 
asbestos/lead  ])aint.  most  recent  use — 
maintenance!,  eeli-site  n.se!  emly 


nielg.  2218 

Pre)pe!rtv  Nnnd)e!r:  2120051001)7 
Stewart  Nenvbnrg  U.SARU 
Ne!w  Winelseer  Ue):  Onmge  NY  1 2551-0t)t)t) 
Stiitns:  Unntilize!el 

Ue)mme!nts:  12.000  .sep  It..  |)e)e)r  e:e)nelitie)n. 
re!e]nire!s  maje)r  re!pinrs.  meest  re!e:e!nt  nse! — 
storage!/se!rvie:e!s 
7  Plelgs. 

Pre)pe!rtv  Nnmbeir:  21 20051  OttOtl 
.Ste!wart  Ne!wbnrg  U.SARU 
Neiw  Winel.sen’  Ue):  Oremge!  NY  12551-0000 
Le)e;iitie)n:  2122.  2124.  2120.  2128.  2101).  2108. 
2104 

.Stiitns:  Unntilizi!el 

Uemnneints:  sep  It.  viiriees.  peieir  e:e)nelitie)n. 
ne!e!els  imijeir  reepiiirs.  me)st  re!e:e!nt  nse! — 
ste)rage!/se!rvie:e!s 
nielg.  1210 

Pre)pe!rty  Nnmbe!r:  21200040014 
U.S.  Army  Uin'rise)n 
Oi-iinge!  NY  10000 
.Status:  Unntilizeel 

(ie)mme!nts:  4518  sep  11..  peissible!  iisbi!ste)s/ 
leiiiel  piiint.  meist  reuieent  use! — e:lnbbemse!. 
eilT-site  use:  emly 
nielg.  4802 

Preiperty  Nnmbe!r:  21201010010 
b’enl  Drum 
|e!iTe!rsem  NY  11002 
.Status:  Unntilizeal 

Ciemnneents:  llOt)  sep  11..  nmst  re!e:e!nt  n.se! — 
lielgts.  Iae;ility.  eilT-site!  use!  emly 
Illeigs.  4811 

Pre)i)e!rty  Nnmbi!r:  21201010020 
b'enl  Drum 
Ie!He!rsem  NY  11002 
.Stiitns:  Unntilizeiel 

Uimnnents:  750  sep  11..  meist  re!e:e!nt  nse! — wiisli 
riie:k.  eilT-site!  n.se!  emly 
Hlelg.  4814 

Pre)i)e!rty  Nnmbe!r:  21201010021 
lairt  Drum 
)e!He!rsem  NY  11002 
.Stains:  Unntilizeal 

Ueimments:  2502  sep  11..  meist  re!e:e!nt  nsei — 
itean  re!)iiiir.  eilT-site!  use  emly 
Illeigs.  1240.  1255 
Preiperty  Ninnliea’:  21201010022 
Inirt  Drum 
leilieir.sein  NY  llf)02 
.Status:  Unntilizeiel 

(ieimmemls:  variems  sep  II..  meist  re!e:e!nt  nse — 
veihie.'le!  maint.  lae.ility.  eilT-site!  use  emly 
0  Blelgs. 

Preiperty  Number:  21201010021 
lairt  Drum 
leilTeirsein  NY  11002 

Leie:atiem:  1248.  1250.  1270.  2101. 4810.  4817 
.Status:  Unntilizeal 

Ueimmemts:  xairiems  .sej.  II..  meist  re!e:e!nt  use — 
sleinige!.  eilT-sile!  nsei  emly 
nielg.  1050 

Prei|ie!rty  Nnmber:  212t)tt)lt)024 
lairt  Drum 
JeiHeasein  NY  111)02 
.Status:  Unntilizeiel 

Ueimmemts:  1401  se].  It.,  meist  re!e:e!nt  nsei — 
trilining.  eilT-site  nsei  emly 
nielg.  10701 

Preipeirty  Nnmbeir:  21201010025 
beirt  Drum 
leilTersein  NY  11002 
.Stains:  Unntilizeal 


(ieimmenis:  72  sej.  ft.,  meist  reieieml  nsei- — 
smeiking  sheilteir.  eiH-sitei  nsei  emly 
0  nielgs. 

Preipeirly  Nnmber:  21201110040 
k'l.  Drum 

Wiilealeiwn  NY  11002 
Leie:atiem:  01000.  01001. 
01001.01008.01010.01012 
.Stiitns:  Unelernlilizeel 

U.iimmeails:  iiH-sili!  reaneival  emly.  mnlliple 
blelgs.  w/varieis  sep  It..  e:nrre!nl  nsei  viirieis 
21  nielgs. 

Preiimriy  Nnmbea':  2120114002() 

I'l.  Drnni 

k't.  Drum  NY  11()02 

Leieialiem:  10280.  10281.  10282.  10281.  10284. 
10285.  1028().  10288.  10289.  10290.  10291. 
10501.  10504.  10505.  1050().  10590.  10591. 
10592.  10591.  105<)4.  10595 
Stiitns:  Unniilizeil 

(ieimmenls:  eilT-site!  reaneival  emlv:  sep  It. 

Viirieis:  eiiirremt  nse:  e:eine:re!le!  |iiiel 

nielg.  02711 

Prei])e!rly  Nmnlieir:  21201140028 
I't.  Drum 

Id.  Drum  NY  11002 
.Stiitns:  Uneleirnlilizeiel 

{ieimmenis:  eilT-site  renuival  emlv:  1.029  sep 
It.:  neieal  inajeir  reiiiairs;  e:nrre!nl  nsei: 
Aelminislnilive  eiirie:e! 

2  nielgs. 

Preipealy  Niimbeir:  21201140010 
I'l.  Drum 

I'l.  Drnni  N’t'  11002 
Leiciiliem:  1444  iinel  1445 
.Stains:  Uneleaiitilizeel 

Ueimments:  eiir-sile!  reaneival  emly:  blelg.  1444= 
4.100  sej.  11.:  blelg.  1445=  7.219  sep  11.: 
e:nrre!nl  use:  viirieis:  neieel  exleinsive  reipairs 
lei  belli)  blelgs. 
nielgs.02700  ami  220:i0 
Prei])e!rly  Nnmbeir:  21201210080 
b'eirl  Drum 

I'eirl  Drnni  NY  18002 
Status:  Unelernlilizeiel 

(aimmeaits:  eill-silei  reaneival  emly;  si',  varies: 

einrreml  nsei:  varieis:  neieal  reipairs 

nielg.  184  5 

Preipeirtv  Nnmber:  212012201)80 
Id.  Drnni 
Id.  Drum  NY 
.Stains:  Unelernlilizeel 

(dimmenls:  eiH-site  reimen  iil  emly:  7,219  si.; 
veihieilei  imiint.  slieip.  eixleinsivei  reipairs 
neieieleiel;  seieinreiel  areiii:  neieiel  prieir  a])preiviil 
lei  ae:e:e!ss  ])rei]ie!rlv 
5  Preipeirlieis 

Preiperty  Nnmbeir:  21201220081 
I’t.  Drum 

k'l.  Drum  NY  18002 

Leie:iiliem:  nRU02.  URUlO.  nRU88,  nRC;02. 
nRU08 

.Stains:  Unntilizeal 

Ueimmemls;  eiri'-sile  reaneival  emly;  si' \arieis; 
brielgei;  peieir  e:emeliliems:  neieels  reijiiiirs; 
seieaireal  iireia:  prieir  ii)ipreival  miealeal  lei 
iie:e:eiss  preipeirlieis 
niiileliiig  191 

Preipeirly  Nnmber:  21201280005 
I'irsI  Slreail  Weisl 
l-'l.  Drum  NY  18002 
Stiitns:  Unntilizeal 

U.eimments:  eill-silei  reaneival  emly:  5,922  sL; 
use:  Aelmin.:  extensive  slrne:tnriil  eliimagei; 
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r(!in(!(liiiti()ii  nuiiiirtul  iHilbn?  ()(;(;ii|)yin{> 
socunKi  aitiii:  coiilacl  ,\rmy  lo 
sclirdtili!  ap])l.  lo  ac.ctiss  propcalv 

Proporly  NutnlHa:  212()12:{()()()() 

I'l.  Drmn 

M.  Dniiii  NY  KlliOl 

Localioii:  14.14.  14.1(i.244:i.4a<l().4H<):i 

Status;  I luulili/.(ul 

('.oiiiiiHails:  oH-sil(!  naiioval  onlv;  si.  varios; 
use:  varios;  (ixicaisixd  n^pairs  ncodcal  duo  lo 
a}>o;  s(!(:ui'(!d  ansi;  ooiitacl  /\i'mv  ro;  dolails 
on  aocossinf*  proiiorly 
Huildin^  l.ltitl 

I’ropoiiy  Nundior;  21201240(124 
Kto.  29:5 

Wost  Point  NY  10990 
Status;  llmilili/.od 

Coinmonts;  oll-silo  romoval  only.  4544  si., 
slorago  siivoroly  dainago  Irom  hurric.ano 
Irono.  roslrictial  aroa.  contact  Annv  on 
iidbrinalion  on  accossiliilily/roinoval. 
Building  2104 

I’roporlv  .Nundior;  212012400:50 
\V(!sl  Point 

Wost  Point  NY  10990 
.Status;  Unutilizod 

Coinmonts;  olT-sito  roimival  only.  2.000  si., 
ollico  lor  rod  cross,  good  condition, 
rosiriclod  aroa.  contact  annv  on  into,  on 
accossiliilitv/roinoval. 

4  Buildings 

Proporty  Nundior;  212012400:57 
I'l.  Drum 

l•'l.  Drum  N'\'  i:5(i02 

Location;  BKC28.  22:574.  22:5.54.  22254 

.Status;  I'nulilizod 

Coinmonts:  (Ml-silo  roimival  onlv.  poor 
conditions,  nislriclod  aroa,  contact  Annv 
lor  accossiliililv/roimn  al  tv  spoc.ilic  dolails 
on  a  proporlv. 

.'5  Buildings 

Pro|iorlv  Nundior:  21201240045 
PI.  Dm  111 

I’l.  Driiin  NY  i:5(i02 
Location:  20(i9. 2080.21 :5.54 
.Status:  Unutilizod 

Coinmonts;  oli-silo  roimival  onlv.  si.  varios. 
modoralo  dolorioralion.  rosirictod  aroa. 
contact  .Army  ior  <inrormalion  on 
accossiliilily/romoval  spociiic  dolails  on 
a  particular  |iro]iorly 

A'O/P/'//  CAnOLIXA 
BUILDINC 
Building  4284:5 

Proiiorly  Nundior;  212012400:54 
I'l.  Bragg 

I't.  Bragg  NC  28:510 
Location:  4284:5 
.Status:  Undorutilizod 

Coinmonts:  Localod  in  a  socurod  aroa.  |iulilic 
access  is  doniod  and  no  altornativo  motliod 
lo  gain  access  without  coni]ir(imising 
national  sociirilv. 

OHIO 

BUILDINC 

125  Pro|iorly  Nundior:  212012:50025 
1 1 55  Biickoyo  Kd. 

Lima  ()l I  45804 

Location;  |oinl  .Syslonis  Maniiiacluring 
Collier 

.Status:  Undorutilizod 


Connnonis;  olT-sito  roimival  only;  2.284  si.; 
use:  storage;  poor  comlilions:  aslioslos 
idonliliod;  socurod  aroa:  contact  Army  ro: 
accossiliilitv  ro(|uiromonls 

LAND 

Land 

Properly  Nundior:  21200:540094 
Doionso  .Supply  Contor 
Colundius  Co;  l''ranklin  Oil  4:521()-5000 
.Status:  I'ixcoss 

Coinmonts:  1  1  acres,  railroad  access 

OKLAHOMA 

BUILDINC 

Bldg.  T-8:58.  iMirl  Sill 
Projiorly  Nundior;  21 1  !)9220(i09 
8:58  Macomli  Road 

l.awlon  Co:  Comanclio  OK  7:550:5-5100 
.Status:  Unutilizod 

Coinmonts:  151  s(|.  it.,  wood  iramo.  1  story, 
(lii-sito  removal  only,  most  roconi  use — vol 
iacility  ((piaranlino  stalilo). 

Bldg.  T-954,  I'orl  .Sill 
Proporlv  Nundior;  21199240()59 
954  Quinollo  Road 

Lawton  Co:  Comanclio  OK  7:550:5-5100 
.Status:  Unutilizod 

Coinmonts:  :5571  s(|.  It..  1  story  wood  iramo, 
needs  roliali.  oii-sito  use  onlv.  most  roconi 
use — motor  ro|iair  shoji. 

Bldg.  ’r-:5:525.  i'orl  .Sill 
Pr(i|iorly  Nundioi':  21  199240()81 
:5:525  Naylor  Road 

Lawton  Co:  Comanclio  OK  7:550:5-5100 
.Status:  Unutilizod 

Connnonis:  88:52  sij.  it..  1  story  wood  iramo. 
needs  roliali.  oii-sito  use  only,  most  roconi 
use — waroliouso. 

Bldg.  T-422() 

Properly  Nundior:  21199440:584 
i’ort  .Sill 

Lawton  Co:  Comanclio  OK  7:550:5 
Status;  Unutilizod 

Coinmonts:  114  sep  it.,  l-story  wood  iramo. 
possililo  asliostos  and  load  jiaiiit.  most 
rocont  use — storage,  oii-sito  use  onlv 
Bldg.  P-1015. 

i’orl  .Sill  Proiiorly  Nundior:  21199520197 
Lawton  Co:  Comanclio  OK  7:5501—5100 
.Status:  Unutilizod 

Coinmonts;  15402  sq.  it..  1-story,  most  roconi 
use — storage,  oli-silo  use  onlv 
Bldg.  P-:5(i(i.  Port  Sill 
Pro]iorly  Nundior:  211991)10740 
Lawton  Co:  Comanclio  OK  7:550:5 
Status:  Unutilizod 

Connnonis;  482  sip  it.,  possililo  aslioslos. 

most  rocont  use — storage,  oii-sito  use  onh’ 
Building  P-5042 
Proporty  Nundior:  21 1997100()() 
lAirl  Sill 

Lawton  Co:  Cionianclio  OK  7:550:5-5100 
.Status:  Unutilizod 

Connnonis:  1 19  sip  it.,  possililo  aslioslos  and 
load  paint,  most  roconi  use — heal  plant, 
(lii-sito  use  only 
4  Buildings 

Proporlv  Nundior:  21 19971 008() 
i’orl  Sill 

Lawton  Co:  Comanclio  OK  7:550:5-5100 
Location: 

T-()4()5.  T-()4(i().  T-()4()7.  T-()4()8 
.Status:  Unutilizod 


Commonts;  various  sip  it..  ]i(issililo  aslioslos 
and  load  iiaiiil,  most  roconi  use — range 
supiiorl.  oiisilo  use  only 
Bldg.  T-810 

Proporix’  Nundior:  211997:50:550 
l■'()rl  .Sill 

l.awlon  Co;  Comanclio  OK  7:550:5-5 100 
.Status;  I Inulilizod 

Commonls:  7205  sij.  it.,  possililo  aslioslos/ 
load  paint,  most  roconi  use — hay  storage, 
oii-sito  use  only 
Bldgs.  T-8:57.  '1-8:59 
Proporty  .Nundior:  211997:50:551 
i’orl  .Sill 

Lawton  Co:  Comanclio  OK  7:550:5-5100 
.Stains:  I  Inulilizod 

Commonts;  a]ipr(ix.  100  sip  it.  each,  possililo 
aslioslos/loail  paint,  most  rocont  use — 
storage,  oiisito  use  onlv 
Bldg.  P-9:54 

Proporlv  Nundior:  21  199730:55:5 
i’ort  Sill 

Lawton  Co:  Comanclio  OK  7:550:5-5100 
.Status:  Unutilizod 

Commonts:  402  sq.  it.,  possililo  aslioslos/loail 
]iainl.  most  rocont  use — storage,  oii-sito  use 
only 

Bldgs.  r-14()8.  r-14(i9 
Properly  Nundior:  21199730:557 
i’orl  Sill 

Lawton  Co:  Coniancho  OK  73503-5100 
.Status:  Unutilizod 

Commonls:  1 14  sq.  it.,  |i(issililo  ashoslos/load 
|iainl.  most  roconi  use — storage,  oii-sito  use 
only 

Bldg.  T-1470 

Pro|iorlv  Nundior;  21199730358 
i’orl  Sill 

Lawton  Co;  Coniancho  OK  73503-5100 
.Status;  Unutilizod 

Commonts;  3120  sq.  it.,  possililo  aslioslos/ 
load  |iainl.  most  roconi  use — storage,  oii- 
sito  use  onlv 
Bldgs.  T-1954.  T-2()22 
Proporty  Numlior:  21199730302 
i’orl  Sill 

Lawton  Co;  Coniancho  OK  7:5503-5100 
.Status:  Unutilizod 

Commonls:  apjirox.  100  sq.  it.  each,  possililo 
aslioslos/load  paint,  iiiosl  roconi  use — 
storage,  oiisilo  use  only 
Bldg.  T-2184 

Proiiorly  Numlior:  21199730:504 
i’ort  .Sill 

Lawton  Co;  Coniancho  OK  7:5503-5100 
.Status:  Unutilizod 

Commonts:  454  sq.  it.,  possililo  ashoslos/load 
]iainl.  most  rocont  use — slorago.  oii-sito  use 
only 

Bldgs.  T-2180.  T-2188,  T-2189 
Proporlv  Nundior:  21 1997:50:5()() 
l-’iirl  .Sill 

Lawton  Co;  Coniancho  OK  73503-5100 
.Status:  Unutilizod 

Commonts:  1()5(i — 3583  sq.  it.,  possililo 
ashoslos/load  |iaint.  most  roconi  use — 
vehicle  mainl.  shop,  oii-sito  use  only 
Bldg.  T-2187 

Pr(i|iorly  Nundior:  21 1997:50:5()7 
l'’orl  .Sill 

Lawton  Co:  Coniancho  OK  7:5503-5100 
.Status:  Unutilizod 

Commonts:  187:5  sq.  it..  |i(issihlo  aslioslos/ 
load  paint,  most  roconi  use — storage,  oii- 
sito  use  only 
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Bldgs.  '1-2291  llirii  'l’-229(> 

Proporlv  NunilMir:  211997:10:572 
I'orl  Sill 

Liiwlon  Co:  Conniiiclu;  OK  7:i.5():}-.51()() 

Slatiis:  I hiiilili/.od 

Coiiinuiiils:  400  s(|.  II.  (sich,  possihlc; 
asl)(!sl()s/l(;ail  ])ainl.  mosi  nicinil  iis(! — 
sloragc,  olT-sih;  iiso  only 
Bldgs.  'r-:i001 .  T-:!!)!)!! 

Proixa  ly  Niimlxa':  21 1997:i0:i«:i 
l''orl  .Sill 

Lawlon  Co:  Cioinanclio  OK  7:i.a0:i-.a100 
.Stains:  UnulilizcMl 

Cominonls:  a|)pi'ox.  9:100  scp  ll..  possihli; 
asl)(;stos/l(!ad  ])ainl.  most  roccnil  us(! — 
storage!.  oll-sil(!  n.sc  oidy 
Bldg.  'r-:i:ii4 

Brop(!rly  Niinilxir:  21 1997:iO:5}l.a 
l-’ort  .Sill 

Lawton  Co:  Cioinanclio  OK  73.a0:i-o100 
Status:  I Inulilizod 

Comnuiiits:  229  sep  It.,  possible!  asl)e!sle)s/le!ael 
peiinl.  ine)sl  |•e!e:e!nt  use! — e)Hie:e!.  e)H'-.sile!  use! 
eenly 

Blelg.  'r-.a041 

Bre)|)e!rtv  Numl)e!r:  211997:10409 
1^)11  Sill 

Lawte)n  Ce):  Ce)inane:lH!  OK  7:i.l0:i-.a100 
.Sliilus:  llnulilize!el 

Ce)nune!nts:  70:1  sep  ft..  pe)ssil)le!  iisl)e!sle)s/le!:iel 
paint.  me)sl  re!e:e!nt  use! — sleenige!.  e)ll-site!  use! 
eenly 

Ce)mme!nls:  70:i  sep  It.,  leeessible!  asl)e!sle)s/le!<iel 
|)<unl.  ineist  re!e:e!nl  use! — sleenige!.  e)ll-sile!  use! 
e)idy 

Blelg.  r-."j420 

Bre)pe!i'lv  Numbe!r:  21  1997:10414 
l''e)rl  .Sill 

Lawleen  Ce):  Ce)niiU)e:be!  OK  7:5,t0:i-.t100 
.Steitus:  llnutilizeeel 

Cennineenis:  ItlO  sep  11..  pe)ssil)le!  <isbe!ste)s/le!iiei 
paint.  nu)sl  re!e:e!nl  use! — lue!!  steerage!.  e)ll- 
sile!  use!  endy 
Blelg.  'r-777.a 

l’re)|)e!rly  Nuinleea’:  211997:10419 
I'drl  .Sill 

Lawle)])  Ce):  Cieeincine.he!  OK  7:i.a03-.a100 
.Status:  Unulilizeeel 

Ceeniineents:  14,52  sep  it.,  jeeessible)  a.sbeestees/ 
leeael  |)i)int.  ineesl  re!e:e!nl  use! — private!  c:lul). 
eelT-sile!  use!  eenly 
4  Blelgs. 

l’re)])e!rtv  Nuinl)e!r:  21 199910i:t:i 
l-’eert  Sill 

B-017.  B-1114.  B-i:i»0.  1>-1008 
Lawteen  Ce’:  Ce)in<ine:lie!  OK  7:5.50:i-.5100 
Stiilus:  l]nulilize!el 

Ce)inme!nts:  100  sep  11..  ])e)ssil)le!  asl)e!sle)s/le!iiel 
paint.  nu)sl  i'e!e:e!nl  use! — utility  lelanl.  eelT- 
sile!  use!  eenly 
Blelg.  l’-740 

l’re)pe!rlv  Nund)e!r:  211999101:1.5 
l''e)rl  .Sill 

Leiwle)!)  Ce):  Ce)inc)ne:lie!  OK  7:i50:i-5100 
.Status:  llnutilizeeel 

Ceeinmeents:  029tl  sep  11.,  jeeessible!  asbeestees/ 
le!i)el  piiinl.  nieest  re!e:e!nt  use! — iiebnin..  eelT- 
site!  use!  eenly 
Blelg.  B-2.5»2 

Breejeeaty  Nunibea':  21199910141 
luert  .Sill 

Leewteen  Cee;  Ce)mane:be!  OK  7:i50:5-5100 
.St.itus:  llnutilizeeel 


Ceennneents:  :1072  sep  11..  peessible!  iisbeestee.s/ 
leeael  ])aint.  ineest  re!e:e!nl  use! — aebnin..  eeli- 
site!  u.se!  eenly 
Blelg.  l'-2914 

Bie)pe!itv  Nuinbe!r;  21199910140 
M)rt  Sill 

Lawteen  Cee;  Ce)inane:be!  OK  7:i50:i-5100 
.Stiitus:  Unutilizeeel 

Ce)inine!nts:  12:iO  sep  11..  peessible!  iisbe!.ste)s/ 
le!iiel  |)iiinl.  nieest  re!e:e!nt  use! — steenige!.  eeli- 
site!  use!  eenly 
Blelg.  B-5101 

l’re)pe!rty  Nunibe!r:  2119991015:5 
I''e)rt  Sill 

Leewteen  Cee:  Ce)in:ine:be!  OK  7:i50:i-.5100 
Status:  Unutilizeeel 

Ceeinmeents:  82  sep  11..  peessible!  asbeestees/leeeiel 
paint,  ineesi  re!e:e!nl  use! — gas  stietieen.  eelT-site! 
use!  e)nly 
Blelg.  .S-04:}0 

l’i'e)pe!rlv  Nuinbe!r:  2119!)‘I101,50 
l''e)rl  .Sill 

Lawle)!!  Ce):  Ce)!!ia!ie:be!  OK  7:550:5-5100 
Stietus:  l)!!utilize!el 

Ce)!n!ne!!its:  2080  sep  11..  ])e)ssible!  asbeestees/ 
le!i!el  i)iii!it.  !ne)sl  re!e:e!!!l  eese! — raeige!  suppeert. 
eelT-site!  !!se!  e)!ily 
Blelg.  'r-0401 

Breepeerlv  Nu!)ibe!r:  21199910157 
l''e)!t  .Sill 

Li!Wle)!i  Ce):  Ce)!n;!!ie:l!)!  OK  7:i50:i-5100 
.Status:  Ibeeitilizeul 

Ce)!!i!!ie!!its:  200  sep  II..  |)e)ssible!  i!sbe!ste)s/le!:!el 
p!ii!!t.  neeest  re!e:e!!!t  use! — r;nige!  sujepeert.  e)H- 
site!  use!  e)!ilv 
Blelg.  ■r-0402 

Breepeerty  Neiinbe!!':  21199910158 
l''e)!t  .Sill 

Lawte)!!  Ce):  Ce)!!i<!!!e:be!  OK  7:i50;5-5100 
.Sti!l!!s:  l)!!!!tilize!el 

Ce)!!n!!e!nls:  04  sep  II..  |)e)ssible!  iisbe!sle)s/le!i!el 
|);!i!!t.  !!ie)st  re!e:e!!it  !!se! — e:e)!itre)l  teeweer.  e)li- 
sik!  !!se!  e)!!lv 
Blelg.  B-72:iO 

Breepeerty  Nu!!!be!r:  2119991015tl 
I'eert  Sill 

Lawte)!!  Cie):  Ce)!!ii!!ie:be!  OK  7:i50:5-5100 
.Sti!li!s:  lJ!U!tilize!el 

C))!!i!!ie!!!ts:  100  sep  11..  peessible!  <!sbe!ste)s/le!ael 
pai!!l.  !i!e)sl  re!e:e!!!l  i!se! — tra!!S!nille)r  blelg.. 
e)lT-site!  i!se!  Oeelv 
Blelg.  .S-402:i 

Bre)])e!rly  N!!!!!be!r:  21200010128 
l''e)!l  Sill 

Lawte)!!  Ce):  Ce)!na!ie:be!  OK  7:550:5-5100 
.Steetus:  IJeiutilizeal 

Ce)!n!!ie!!its:  1200  sep  11..  |)e)s.sible!  asbe!sle)s/ 
le!iiel  |)c!i!it.  !ne).st  re!e:e!!il  !!se! — steenige!.  e)ll- 
site!  use!  e)!!lv 
Blelg.  B-747 

Bre)))e!!lv  Nun!be!r:  21200120120 
l’e)!t  Sill 

Leiwte)!!  Ce):  Ce)!!ia!ie:be!  OK  7:i50:i-51 00 
.Sl;!tus:  li!!Ulilize!el 

Ce)!!!!!!e!!ils:  92:i2  sep  II.,  peessible!  i!sbe!sle)s/ 
le!i!el  pai!!l.  !ne)sl  re!e:e!nl  use! — lab.  e)IT-site! 
use!  e)!ily 
Blelg.  B-842 

Bre)|)e!!ly  Niunbe!!"  2120012012:1 
l-’e)rt  .Sill 

Lf!wle)!i  Ce):  Ceeena!!!:!)!!  OK  7:i50:i-5100 
.Sleetus:  IhuetilizeuI 

Ce)!!!!ne!!!ls:  192  sep  II.,  peessible!  <!sbe!sle)s/le!i!el 
pai!!t.  !ne)sl  re!e:e!!it  !!,se! — steerage!,  eeli-sile!  use! 
e)!!lv 


Blelg.  T-OII 

Bre)])e!rlv  Neeenbe!!’:  21200120124 
l'■e)rl  .Sill 

L;!wte)!!  Ce):  Ce)!!U!!ie:be!  OK  7:i50:i-5100 
.Sli!t!!s;  ll!!!!tilize!el 

Ce)!!i!!!e!!il,s:  :1080  sep  II..  peessible!  asbeestees/ 
leeael  pi!i!il.  !!ie)st  re!e:e!!il  use! — e)liie:e!.  eelT-sile! 
use!  e)!ily 
Blelg.  B-1072 

Breepeerty  N!!!!ibe!r:  21200120120 
luert  Sill 

L;iwle)n  Ce):  Ce)!!iane:be!  OK  7:i50:i-5100 
Status:  lln!!lilize!el 

C:e)!!i!ne!!!ls:  1050  sep  11..  ])e)ssible!  asbeestees/ 
leeeiel  pieieit.  eneest  re!e:e!!!l  use! — steereege!.  eelT- 
site!  use!  e)!ily 
Blelg.  .S-2:i02 

Breejeealy  Nu!!ibe!r:  21200120127 
l’’e)!t  Sill 

Li!wte)!!  Ce):  Ce)!!i:!!ie;be!  OK  7:i50:i-5100 
Stal!!s:  Ihiutilizeeel 

Ce)!nnie!!ils:  04  sep  11..  peessible!  asbe!ste)s/le!ael 
p;!i!il.  !!ie)sl  re!e:e!!!t  use! — gate!be)use!.  eelT-site! 
use!  e)!!ly 
Blelg.  B-2589 

Breepea  tv  Nunibea-:  2120012012!) 

I'eert  Sill 

L;!Wte)!!  Cie):  Ce)!niU!e:l!e!  OK  7:550:5-5100 
.Status:  lJ!U!lilize!el 

Ce)!n!!ie!!its;  :5072  sep  11..  ])e).ssible!  asbeeslees/ 
le!ael  ])iii!!l.  eneesi  re!e:e!!il  eese: — steenige!.  e)H'- 
site!  use!  e)!ilv 
Blelgs.  00!):i7.  00!)57 
Breejeealv  Nu!!!be!r:  21200710104 
l'e)rl  Sill 

Li!Wle)n  OK  7:i501 
.Sl;it!is:  ll!iulilize!el 

Ce)!!!!!!e!!ils:  1558  sep  11..  eiieest  re!e:)!!!l  !!se! — 
sle)ri!ge!  sbeal  eell-site!  use!  eeeelv 
Blelg.01.514 

Bre)pe!rtv  Nu!!ibe!r:  21200710105 
l'e)rl  Sill 

Lawte)!!  OK  7:i501 
.Sti!tl!s:  ll!!!!tilize!)l 

C:e)!i!!!!e!!its:  1002  se).  11..  !!!e)st  r)!e:e!!it  !ise! — 
steerage!,  eell-site!  use!  eeeely 
Blelg.  05085 

Bre)pe!rtv  .Nuenbea’:  21200820152 
l’e)!l  Sill 

Lawte)!!  OK  7:5501 
.Stati!s:  Ibiutilizeeel 

Ce)!!i!i!e!!its:  24.072  sep  11..  e:!)!i!;re!le!  bl))e:k/w 
bri):k.  eelT-site)  usee  e)!ilv 
Blelg.  07480 

Breepeerty  Nueeibeer:  21200920002 
I'eert  Sill 

Li!wte)!!  OK  7:5501 
.Sl:!l!!s:  I l!!!!tilize!el 

Ce)!!!!!ie!!!ls:  1200  sej.  11..  eieeest  re!e:e!!it  use! — 
re!e:re!alie)!i.  eell-site!  use!  eeeilv 
Blelgs.  0150!).  01510 
Breepeertv  Ne!!!!be!r:  21 200!)200))0 
I’eert  Sill 

Li!Wte)!i  OK  7:5501 
.Sliil!!s:  ll!!ulilize!el 

Ce)!)!!ne!!ils:  varieeus  sep  II..  eeieest  re!e:e!!il  usee — 
ve!bie:le!  eeiieieit.  she)]),  eell-site!  use!  eeeely 
4  Blelgs. 

Breepeaty  Neeeeebeaa  21200!)20001 
k'eert  .Sill 

2591 . 259:5.  2595.  2004 
Li!Wte)!i  OK  7:5501 
.Status:  ll!i!!tilize!el 

Ce)!n!!i)!!)ts:  varieeus  sep  11..  eneest  re!e:e!!il  eesee — 
e:li!ssre)e)!!i/ael!!!i!i.  eell-site!  eese!  eeeilv 
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Hld^.  ()(i4r)(i 

I’roiHTly  NuiiiImt:  21  20()‘):U)()():{ 

I’orl  .Sill 

l-twlon  OK  7:1.101 
.Stains:  I  liiiitili/.(Ml 

OoiiuncMits:  4 1 2  s(|.  It.  raii<'(!  sui)|)()ii  lacilily. 

()H-sil(?  iis(!  oiilv 
l•■oI■|  .Sill  {.1  llld^s.) 
l'r()|U!ily  Niiinhcr:  212011  10022 
2.in;i-a7  Curric!  Koad 
l.ii\vl(in  Co:  Coinaiu:h(!  OK  7:i.l01-.1100 
l.tM:alioii:  15ldf>s.:  02.18:i.  02.1H4.  0218.1.  02180. 
02187 

.Slaliis:  I liiulili/.od 

CoiniiuMils:  OIT-sih!  nniioval  oidy.  sc],  H. 

varices:  ciirroiil  nsc;  varies 
l-’orl  .Sill  (1  llld^s.) 
l’ro|)erlv  Number:  2120111002:1 
Curric!  Koad 

l.a\vton  Cf):  Comanche  OK  7:1101-1100 
Lot  alion:  Illd}-s.  02.188.  02709.  02770.  02771. 
02910 

.Stains:  Ibintili/.itd 

Comments:  Oli-sile  removal  only.  s(|.  11. 

varies:  current  nst?  varied 
Hld}>s.  02990  &  01020 
l’roi»(!rlv  Nnml)(!r:  212011 10024 
I-'orl  Sill 

Liwlon  Co:  Comanche  OK  7:1101-1100 
.Stains:  I huilili/.(ul 

Comimnds:  Oll-sile  removal  oniv.  hid”. 

02990— :i. 711  s(i.  11.  and  hid”.  ((1020-0.082 
s(|.  II.:  current  ns(‘  last  food  lacility  and 
slora}>e. 

:i  llld”s. 

I’roperly  Nnmher:  21201210089 
llaleman  Kd.  l■'orl  .Sill 
l.ii\vlon  Co:  Comanch(^  OK  7:il01 
hocalion: 1111. 1118. 1119 
.Stains:  lhuitili/(*d 

Comments:  Oil  site  removal  onlv:  various 
uses  (dis))alch  hld”s.  and  admin/shop 
control) 

0  Hld”s. 

I’rojjerly  Nnmher:  21201210090 

Currie  Kd.  I'orl  .Sill 

l.ii\vlon  Co:  Comanche  OK  7:il01 

Location:  2124.  2190.  2192.  219:1.  2191.  2190 

Stains:  Uiuililized 

Comments:  OH  site  removal  onlv:  various 
uses 
4  llldj>s. 

I’roperly  Nnmher:  21201210091 
Kin}>”old  Kd.  I'ort  .Sill 

1.. 11\vlon  Co:  C:omanche  OK  73101 
Location:  2770.  2919.  2920.  2921 
.Status:  Unnlilizcul 

Comimnils:  OIT  site  removal  only:  various 
uses 

OKLMIOMA 
lUIILDlNC 
9  lJld»s. 

l’ro))erlv  Nnmher:  21201210092 
l•■orl  Sill 

l.ii\vlon  Co:  C.omanche  OK  73101 
Location:  02914.  02924.  02927.  02930.  02930. 

02912. 03081.  04702.  01481 
.Stains:  Unnlili/ed 

Connmaits:  Oil  site  rtmioval  only;  various 
uses 

4  Hniltlinf>s 

I’ropcirlv  Nnmher:  21201230012 
FI.  Sill 

1.. ji\vlon  OK  73101 


Location;  2281.3108.2910.2911 
.Stains;  Unntili/.ed 

Comments:  oli-sile  removal  only:  si.  varies: 
use;  varies:  lair  conditions:  contact  Armv 
re:  Iniiher  details 
20  Hnildiii” 

l’roi)eiiv  Nnnd)er:  21201240021 
Ft.  Sill 

FI.  Sill  OK  73103 

Location:  410.  :1417.  3400.  3402.  3403.  3400. 
3407. 3408. 3470. 3472. 3473. 3470. 3477. 
3479.  0009.  0010.  0012.  0014. 0011. 0018 
.Status;  Unniili/.ed 

Comments:  Oli-sile  removal  onlv.  si  varies, 
lair  conditions,  conlaci  Armv  tor  into  on 
spiicilic  details  on  a  particular  ])ro])erty. 

29  Hnildin”s 

l’ro|)ertv  Nnmher;  21201240028 
Ft.  Sill  ' 

li.  Sill  OK  73103 

Location:  1.344.  2122.  2121,  2197.  2198. 

2199. 2772. 2774. 2771. 2777. 3311.  3317. 
3318. 3300. 3301. 3302.  3303.  3304.  3308. 
3401.  3402.  3403.  3404.  :1401.  3411.  3412. 
3413.  ,3414 
.Status:  Unutilized 

Comments;  Oli-sitt;  remo\’al  only.  si.  varies, 
lair  conditions,  contact  /Uinv  lor  specific 
details  lor  a  particular  |)ro|)eiiy. 
llnildin^  3:110 

I’ropertv  Nnmher:  21201240010 
linrrill  j<d. 

Ft.  Sill  OK  73103 
.Status:  Unntilized 

Comments:  off-site  removal  only;  10.8:19  si.: 
vech.  maint.  shop;  0  mons.  vacant: 
moderate  conditions 

ri  ’i-n'K)  men 

IIUILDINC 
3  llnildiii” 

Property  Nnmher:  21201240041 
li.  Hnchanan 
Cnaynaho  PK  009:i4 
Location:  19.234.294 
.Status:  Fxcess 

tionnmmts:  01i-sit(!  removal  only.  si.  varies, 
deteriorated,  restricted  aria,  contact  Army 
for  information  on  accessibility 'removal, 
sjjecific  on  a  |)artic.nlar  projierty. 

Hnildiii”  293 

Property  Nnmher:  21201240049 
Ci'ane  Loop 

I'i.  Hnchanan  PK  00934 
.Status;  Fxcess 

Comments:  off-site  rinnoval  only:  14  sf.; 
nsidy  magazine;  24  mons.  vacant; 
restricted  area;  deteriorated;  contact  Armv 
for  accessihility/removal  reipiirements 

.Sflf  nil  DAKOTA 
HtilLDINC 
Hldg.  03001 

Property  Nnmher:  21200740187 
)onas  1 1.  Lien  AFKC 
.Sioux  Falls  .SD  17104 
.Status:  tinutilized 

Comments:  3.1282  s(|.  ft.,  most  recent  use — 
traininf>  center 

Hid”  o:ioo:i 

Pro|)erty  Nnmher:  21200740188 
)onas  1 1.  Lien  AFKC 
.Sioux  Falls  .SI)  17104 
.Status:  Unntilized 


Comments;  4071  sip  ft.,  most  recent  use — 
vehicle  maint.  slioj) 

HUILDINC 
Hldg.  130 

Propertv  Nnmher:  2120122003:1 
Vi'S  SMYKNA 
.Smvrna  'I’N  ,'17 107 
.Status:  lixeess 

Comments:  off-site  removal  only;  1,200  sf; 
slora”e;  need  rejiairs:  need  prior  approval 
to  access  jiropertv 
LAND 
Parcel  No.  1 

Property  Nnmher:  2120092000:i 
Fort  Campbell 
Tract  No.  13X1-3 
Montgomery  TN  42223 
.Status:  Fxcess 

Comments:  0.89  acres/thick  ve”etati()n 
Parcel  No.  2 

Property  Nnmher:  21200920004 
Fort  Campbell 

Tract  Nos.  12M-10H  K  13.M-:i 
Montgomery  TN  42223 
.Status:  Fxcess 

Comments:  3.41  acres/wooded 
Parcel  No.  3 

Proiierty  Nnmher;  21200920001 
Fort  Cam|)hell 
Tract  No.  1 2M-4 
Montgomery  TN  42223 
.Status:  Fxcess 

Comments;  0.10  acriVwooded 
Parcel  No.  4 

Pro|)eiiy  Nnmher;  2 1 200!)20000 
Fort  Cam|)hell 

Tract  Nos  IOM-22  K  10X1-23 
Xlontgomery  TN  4222:i 
Status:  Fxcess 

Comments:  1.73  acres/wooded 
Parcel  No.  1 

Projierty  Nnmher:  21200920007 
Fort  Campbell 
Tr.icl  No.  10X1-20 
Xlontgomery  TN  42223 
.Status:  Fxcess 

Comments:  3.80  acres/wooded 
Parcel  No.  7 

Pro])erty  Nnmher:  21200920008 
Fort  Camiihell 
Tract  No.  10X1-10 
Xlontgomery  TN  42223 
Status:  Fxcess 

Comments:  9.47  acres/wooded 
Parcel  No.  8 

Property  Nnmher:  21200920009 
Fort  Camphcdl 
Tract  No.  8X1-7 
Xlontgomerv  TN  42223 
.Status:  l']xcess 

Comments;  11.13  acres/wooded 
Parcel  No.  0 

Pro|)erly  Nnmher:  21 20094001  :i 
Fort  Camiihell 
I  hvy  79 

Xlontgomery  TN  42223 
.Status:  Fxcess 

Comments:  4.11  acres,  wooded  w/dirt  road/ 
fire  break 
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TEXAS 

lUJIl.DINt; 

Hid''.  <)2()4a 

I’ropiii'ly  NiimlHir:  2 1 2()()02()2()(i 
I'url  Hood 

l''l.  Hood  {'.a:  Hell  I’X  7().144 
.Sliitiis:  llmdiliz(;d 

(loinni(!nls;  4.")()  .sc],  I'l..  most  nicuMil  iiso — 
sloriig(!.  olT-sito  list;  only 
Hidg.  <)2()44 

I’roixiity  Numhor:  212()(K)2()2()7 
l-'orl  Hood 

I-'t.  Hood  (^o:  Holl  TX  7().^44 
.Status:  lliiutili/.(!d 

(lomnuaits:  1921)  sc].  It.,  most  niciuit  uso — 
admin..  oH-siti;  nso  only 
Hldg.  92I)4.t 

I’roptaty  Niimhor:  21 2()()l)202t)H 
l•'ort  Hood 

l''t.  Hood  Co:  Hull  I'X  70.144 
Status:  Unutilized 

(iomimmts:  2198  sep  ft.,  most  rocemt  use — 
maint..  oiT-site  use  only 
Hldgs.  l’022l).  P0222 
I’roinaty  Number:  2120t):i:i()l<)7 
l'’ort  .Sam  1  louston 
(iamp  Hullis 

.San  Antonio  (io:  Hexar  TX 
Status:  llnutilizcal 

(iomnuaits:  884  srp  It.,  most  rec:(ait  use — 
carport/storage.  oH-site  use  onlv 

TEXAS 

HIHLDINC 

Hldgs.  1’0224.  1>0220 

I’mixaty  Number:  2129():{:i0198 

l‘'ort  .Sam  1  louston 

(iam|)  Hullis 

.San  Antonio  Co:  Hexar  TX 
.Status:  Unutilized 

(iomnnaits:  884  si],  11.,  most  recent  use; — 
carport/storage,  oli-siti!  use  only 
Hldg.  92989 

Hroptaty  Number:  21299049191 
I’ort  Hood 

I'l.  Hood  Co:  Hell  TX  70.t44 
Status:  I'ixcess 

(’.(ailments:  ttO  s(p  IT.  most  rectait  use — 
storage,  oll-site  use  only 
Hldgs.  94281. 94288 
Property  Nunilua':  2120972998.1 
l'’ort  Hood 
Hell  TX  70.144 
.Status:  Excess 

('.omiinaits:  4999/8t)20  sep  IT.  most  reciait 
use — storage  shed  oH-site  use  onlv 
Hldg.  9428.1 

Propiaty  Numlaa-:  2129972t)987 
Mat  Hood 
Hell  TX  70.144 
.Status:  Excess 

('.omnnaits:  8999  sep  IT.  most  r(a;(ait  use — 
storage  shed.  olT-site  use  onlv 
Hldg.  94280 

Projaaty  Numlaa':  21299729988 
b’di't  Hood 
Hell  TX  70.144 
.Status:  Excess 

('.ounnents:  80.999  s(p  IT.  iiresiaice  of 
asbestos,  most  rectait  use — storage  shed. 
olT-site  use  only 
Hldg.  94291 

Property  Numlaa':  21290729989 


l''ort  1  lood 
Hell  rX  7().144 
.Status:  I'ixcess 

(lounmaits:  0499  sip  IT.  presiaice  of  asbestos, 
most  reciait  use — storage  slual.  olT-site  u.se 
only 

Hldg.  4419 

Propiaty  Number:  212997299!)t) 
r'ln  t  I  lood 
Hell  TX  7f).144 
.Status:  Excess 

(Comments:  12.9.1(i  sq.  IT.  presence  ol 
asbestos,  most  recent  use — simulation 
center.  oH'-site  use  only 
Hldgs.  19981.  19982.  19988 
Projaaty  Number:  212t)t)72t)t)91 
Mat  Hood 
Hell  TX  70.144 
.Status:  I'^xcess 

(Comments:  2178/8888  sq.  IT.  jiresence  ol' 
asbestos,  most  recent  use — admin.,  oH'-site 
use  only 
Hldg.  .1048.1 

Property  Number:  21299729998 
l'’ort  Hood 
Hell  TX  70.144 
.Status:  Excess 

('.omments:  8441  sq.  IT.  jnesence  of  asbestos. 

most  recent  use — barracks.  oH'-site  use  only 
Hldg.  91798 

Projaaty  Number:  2129t)729t)94 
l•'ort  1  lood 
Hell  TX  70.144 
.Status:  I'ixcess 

(Comments:  1844  sq.  IT.  most  recent  use — 
community  center.  oH-site  use  onl\’ 

Hldg.  98918  Projaaty  Number:  21299729999 
l''()rt  Hood 
Hell  TX  70.144 
.Status:  Excess 

(Comments:  899  sq.  IT.  most  recent  use — club, 
olT-site  use  onlv 
4  Hldgs. 

Projaaty  Number:  212t)9819t)48 
l''()rt  Hood 
Hell  TX  70144 

l.ocation:  99229.  99289.  99281. 99282 
Status:  Unutilized 

('.omments:  various  sq.  IT.  j)re.seiu:e  ol' 
asbestos,  most  recent  use — training  aids 
center,  ol'l-site  use  only 
Hldg.  99824 

Projaa  ty  Number:  21299819049 
k'ni't  1  lood 
Hell  TX  70.144 
.Status:  Unutilized 

(Comments:  18,819  sq.  IT,  most  recent  use — 
roller  skating  rink,  oli-site  use  only 
Hldgs.  99719.  99789.  99741 
Projaa  ty  Number:  21 2t)t)Hl  t)t)lt) 
l-'ort  1  lood 
Hell  TX  70144 
.Status:  Unutilized 

(iomments:  various  .sq.  IT.  jiresence  of 

asbestos,  nu)st  recent  use — rejrair  shoj),  oil- 
site  use  only 
Hldg.  99718 

Projaaty  Number:  21290819912 
Port  Hood 
Hell  TX  70144 
Status:  Unutilized 

(Comments:  8299  sij.  IT.  j)resen(:e  of  asbestos, 
most  recent  use — hdqts.  bldg.,  off-site  use 
onlv 


Hldgs.  1988.  94229 

Property  Number:  21299819918 

Port  1  lood 

Hell  TX  70144 

.Status:  Unutilized 

Uomments:  2780/99t)9  sq.  IT.  j)resence  of 
asbestos,  most  recent  use — admin.,  off-site 
use  only 

Hldgs.  92218.  92229 
Projaa'ty  Number:  21299819014 
Port  1  lood 
Hell  TX  70144 
.Status:  Unutilized 

(iomments:  7289/1410  sq.  IT.  jiresence  of 
asbestos,  most  recent  use — museum,  off¬ 
site  use  only 
Hldg.  9819 

Proj)erlv  Number:  21299819911 
Port  Hood 
Hell  TX  70144 
.Status:  Unutilized 

('.omments:  28.299  scj.  IT.  jrresence  of 

asbestos,  most  recent  use — vehicle,  maint. 
shoj),  off-site  use  only 
Hldg.  94449 

Property  Number:  21299819010 
Port  1  lood 
Hell  'I  X  70144 
.Status:  Unutilized 

Uomments:  8822  sq.  IT.  most  recent  use — 
jiolice  station,  off-site  use  only 
Hldg.  91977 

Projaa'ty  Number:  21299819t)17 
Port  1  lood 
Hell  TX  70144 
.Status:  Unutilized 

(Comments:  82t)t)  sq.  IT.  jjresence  of  asbestos, 
most  recent  use — educational  facility,  off¬ 
site  vise  onlv 
Hldg.  17991 

Projaa'tv  Number:  21299849978 
Port  1  lood 
Hell  I’X  70144 
.Status:  Excess 

(’.omments:  19t)  sq.  IT.  jvresence  of  asbestos, 
most  recent  use — water  sujijvly/treatmenl, 
off-site  use  onlv 
H-42 

Property  Number:  212t)1219997 
Port  Hood 
Pt.  Hood  TX  70144 
.Status:  Excess 

Uomments:  off-site  removal  only;  898  sq.  IT: 

current  vise:  storage:  asbestos  identified 
H-2819 

Projverty  Numbei".  2129121t)t)lt) 

P’ort  Hood 

Pt.  Hood  TX  70144 

.Status:  Unutilized 

(iomments;  off-site  removal  only;  1.889  sij. 

IT:  current  use:  exchange  cafe:  asbestos 
identified 
H-4287 

Projverty  Number:  2129121t)91  1 

Port  1  lood 

Pt.  1  lood  TX  70144 

.Status:  Unutilized 

(Comments:  off-site  removal  only:  7.849  sq. 

IT:  current  use:  storage:  asbestos  identified 
2  Hldg.s. 

Projaaty  Number:  21291219912 
Port  Hood 
Pt.  Hood  TX  70144 
Location; 
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423«.  42a;) 

.Stains;  llnutili/.(ul 

('.oiniiUMils:  olT-siti!  nanoval  only:  s(].  It. 
variiis;  curnail  uso:  varies;  aslxislos 
i(l(Mitiii(ul 
()  Hld<>s. 

I’roperly  Numl)(;r;  21 2012 1001  a 

l''orl  I  l(H)(l 

l'’l.  I  tood  TX  70.144 

l.o(:atioii; 

4240.  4241. 42,ia.  42.14.  4271 . 4444 
.Status:  Ihuililiztal 

('.oiiiiiionls:  olT-sit(!  nanoval  oiilv:  sc].  It. 
varies:  cnrnail  use:  varies:  asbestos 
idiailified 
2  bldgs. 

I’roixaty  Number:  21201210014 

Fort  Hood 

l-'l.  I lood  TX  70.144 

boealion; 

.lli.l2.  .10272 
.Stains:  Unntili/.ed 

(iommcaits:  olT-sile  nanoval  onlv:  sc].  It. 

varies:  cnrnail  use:  varies 
4  bldgs. 

bro|)(a'ty  Number;  2120121001,1 

I'orl  Hood 

l-'l.  I  lood  TX  70.144 

boealion; 

4428. 4427.  4412.  10421 
.Stains:  Unnlilizial 

(iomimaits:  oli-sile  nanoval:  .s{|.  It.  varies; 
cnrnail  use:  varies:  asbestos  idcaitiliial 

b-iaol 

ITojierlv  Nnmb(a:  21201220001 
Ft.  bliss 

FI.  bliss  TX  7;);)10 
.Stains:  I Indiaaililizial 

(iomnuails;  oll-site  nanoval  only;  18.720  si.; 
cnrnail  use:  llirill  slio|);  jioor  conditions: 
need  rejiairs 
bldg.  7104 

I’roiiertv  Number:  21201220002 
Ft.  bliss 

FI.  bliss  TX  70010 
Status:  Unnlilized 

(ximmenls:  oli-site  namnal  onlv:  2.121  sb; 
cnrnait  use;  bousing:  poor  conditions — 
maul  rejiairs;  asbestos  &  lead  identified: 
need  remediation 
2  buildings 

brojHalv  Number:  21201220012 
West  Fb  1  lood 
Ft.  I  lood  TX  70144 
bocatioii: 

00047  &  02080 
.Status:  Fxcess 

(iomnuails:  olT-sile  nanoval  onlv:  1.1)80  sb 
(00047):  1.010  sb  (02080):  restricted 
military  installation;  contact  .Army  re; 
accessibility 
0  buildings 

l‘ro|)erlv  Numlaa”  21201220017 
FI.  Hood 

FI.  Hood  TX  71)144 
boealion: 

0141. 4478. 0111. 41002. 41002.  70001 
.Status:  Fxcess 

(lomimads:  oli-sile  nanoval  onlv;  need 

rej)air.s:  asbeslt)s  idiaitiiied  in  some  bldgs.: 
restricted  area;  jirior  j)ermission  to  access 
&  relocate;  contact  Armv  for  details  on 
s|)(a:ific  bldgs, 
building  1 1142 


broj)eiiv  Nnmbia-:  21201240000 
.SSC;  Sims  Rd. 

FI.  bliss  TX  70010 
.Status;  Fxcess 

(lommenis;  oli-sile  remo\’al  only;  12.044  sf.; 
mess  ball:  |)oor  conditions:  limitial  ])ublic 
access;  contact  Army  for  info,  on 
accessibilily/nanoval 
building  0011 

l’ro|)ta  ty  Nmnlua-:  21201240010 
1 1221  Montana  Ave. 

Ft.  bliss  'I  X  7001  () 

.Status:  ICxcess 

(lommenis:  oli-sile  removal  onlv:  288  sb: 
idilily  bldg.;  |)oor  conditions;  limilial 
|)ublic.  access:  contact  Army  for  info,  on 
accessibility/nanoval 
building  0042 

ITojnaiy  Number:  21201240011 
11221  Monlana  Ave. 

Ft.  bliss  TX  70010 
.Status;  Fxcess 

(lommenis:  oli-sile  removal  only:  1.010  sb; 
storage:  |)oor  conditions;  limited  jjublic 
access:  contact  Army  for  info,  on 
accessibilitv/nanoval 
bldg.  2422 

Fro|)(aiy  Nmnlua-:  21201240012 
(larrington  Kd. 

Ft.  bliss  TX  70010 
.Status:  Fxcess 

(lonnmmls;  off-site  nanox’al  onlv:  180  sb: 
dis|)atcb  bldg.;  i)oor  conditions;  limilcal 
|)ublic  access;  asbeslos/lead  icbadilual: 
contact  Army  for  info,  on  accessibilil \7 
nanoval 
building  10 

I’rojualy  Nmnlua-:  21201240014 
10  .Slater  Rd. 

1-i.  bliss  TX  70010 
.Status:  Fxcess 

(Iomimaits:  oli-sile  nanoval  onlv:  0.000  sb; 
office;  jioor  conditions:  limited  jniblic 
access;  asbeslos/lead  identified:  contact 
Army  for  info,  on  accessibility/removal 
2  building 

brojiertv  Nmnlua-:  21201240044 
Ft.  Hood 

FI.  Hood  TX  70144 
l.ocation: 

700.  4280 
.Status:  Fxcess 

(Iomimaits:  Oli-sile  removal  only.  sf.  varies, 
fair  conditions,  asbestos,  restricted  area, 
contact  Army  for  accessibi lily/removal  M 
sjiecific  details  on  a  jirojua-tv. 

LAND 
1  acre 

I’rojua-ty  Number;  21200440071 
Fort  .Sam  1  louslon 
.San  Antonio  do:  bexarTX  78224 
.Status:  Fxcess 

(Iomimaits:  1  acre,  grassv  area 

VTAll 

blllblDlNd 

bldg.  00001  Frojua-ly  Numlua-:  21  2007401  <)0 
borgstroni  Hall  IbSARd 
Ogdiai  HT  84401 
.Status;  Fxcess 

(lommenis:  11)142  scj.  ft.,  most  reciait  use — 
training  center,  ofi-site  use  only 
bldg.  00002 

I’rojierty  Nmnlua-:  2 12007401 07 


borgstroni  Hall  IbSARd 
Ogdiai  UT  84401 
.Status:  Fxcess 

domimails;  2842  sij.  ft.,  most  reciail  use — 
vehicle  mainl.  slioj).  oli-sile  use  only 
bldg.  00001 

I’l-ojaa-ty  Numlua-:  21200740108 
borgslrom  Hall  IJ.SARd 
Ogden  I  IT  84401 
.Stains:  Fxcess 

(Iomimaits:  00  sij.  ft.,  most  recent  use — 
storage,  oli-sile  use  only 

VHHMOM- 
bUlFHINd 
bldg.  120 

brojua-ly  Numlua-:  21201220021 
Fllian  Allen  Firing  Range 
lia  icbo  VT  01401 
.Status:  fliiulilized 

domimails:  off-sile  removal  onlv;  1.080  sb; 
Admin.:  extriaiiely  jioor  condilions:  need 
rejiairs 

vinaiMA 
bUlbHlNd 
Fort  .Story 

I’rojua-ty  Numlua-:  21200720001 
Ft.  Slory  VA  22410 
.Status:  Unutilized 

domimails:  121  scj.  ft.,  most  reciail  use — 
jiowca-  jilant.  off-sile  use  onlv 
bldg.  01022 

I’rojualv  Numlua-:  2120072007() 

Fort  luislis 

1-i.  Fiislis  YA  22004 

.Status:  Unutilized 

domimails:  240  sij.  ft.,  most  reciail  use — 
storage,  off-sile  ii.se  only 
bldg. 02780 

I’rojierly  Number:  21200720084 
Fort  Fnstis 
FI.  Fuslis  VA  22004 
Status;  Unutilized 

(Iomimaits:  1100  sij.  ft.,  most  reciait  use — 
admin.,  off-site  use  only 
bldg.  1’0828 

Frojuali-  Niimlua-:  21200820001 
Fort  Fuslis 
FI.  Fnstis  VA  22004 
.Status:  Unutilized 

(lomment.s:  170  sij.  ft.,  most  recent  use — rec 
shelter,  off-site  use  only 
8  bldgs. 

brojuaty  Number:  21201220004 
li.  behoir 
1-i.  belvoir  VA  22000 
boealion; 

808. 1110. 1107, 2202, 2002. 2001. 2007. 

2127 

.Status:  Fxcess 

(lommenis:  off-sile  nanoval  onlv:  sf.  varies; 
usage  varies;  good  to  jioor  condilions;  may 
reijnire  rejiairs;  contact  Army  for  more 
details  on  sjiecific  jirojualies 
0  buildings 

I’rojierly  Number;  21201240002 
li.  belvoir 

Fb  belvoir  VA  220()0 
boealion; 

218. 201,  1140. 1141. 1142. 1142.  1408. 1400. 
2202 

.Status:  Unnlilized 

donimenis:  off-site  removal  onlv;  sf.  varies: 
Admin.:  fair  condilions:  located  in 
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n!stri(:t(ul  area;  conlacl  Armv  lor  inlb.  on 
accossibilitv/rcnnoval  spciciiic  inlb.  on  a 
liropinly 

\VASIII\'(;T().\’ 
lUlll.niNG 
Hi(i<>.  hook: 

I’ropcMly  Nninl)(!r;  21  1<)0<)202:U? 
l''orl  Lewis 

M.  Lewis  Co;  IMenu;  \VA 
Stains;  llnnlili/.(!(l 

Coinnients;  OtiO  s(|.  11..  needs  repair.  |)r(;sen(:e 
ol  asLeslos/lead  ))ainl.  most  reccnil  use — 
snp))ly.  olT-sit(!  use;  only 
2  nidos. 

Properly  Number;  21 1‘I!1!I202:59 
l'’orl  Linvis 

M.  Linvis  Cio;  I’ierei;  \VA  !)84:L1 
Location; 

II002C.  1100.5(; 

.Stains:  Excess 

Comments;  (iOO  sq.  11..  needs  re])air.  pixisimce 
ol  asl)(!stos/h;ad  |)aint.  most  recent  us(! — 
range;  house.  oH-sile  ii.sc;  only 
Bldg.  IIOIHC 

Properly  Number;  21199020248 
l''orl  Lewis 

M.  Lewis  Co;  Pi(;rc(;  \VA  984:t8 
.Stains:  l]nulili/.(;d 

Comm(;nls:  48  sep  11..  needs  r(;pair.  jeresence; 

ol  asbeslos/l(;ad  j)ainl.  oli-sile  use  oidv 
llldg.  I)0:i9l5 

Properly  Number:  21  KI99202li0 
b'orl  L(;wis 

M.  Lewis  Co:  Pi(;rc(;  \VA  984:i:t 
.Stains:  Excess 

Comments:  1000  sep  11..  ne(;ds  r(;i)air. 
pres(;nce  oT asb(;slos/l<;ad  paint,  most 
r(;c(;nl  use; — grandsland/bl(;achers.  olT-sile 
use;  e)nly 
lllelg.  II0:19C 

Prope;rly  Nnml)e;r:  21199920201 
l'’e)rl  Le;wis 

M.  Le;wis  Ce;:  Pie;re:e;  \VA  98488 
Still  ns:  Exe:e;ss 

Ce)mme;nls:  (iOO  se|.  11..  ne;e;eis  re;])air.  pre;se;ne:e; 
eil' asbe;ste)s/le;ael  ])ainl.  meisl  re;e;e;nt  use; — 
su|)]je)rt.  e)H-site;  use;  emiy 
Hlelg.  Ill  15 A 

Pre)])e;rtv  Numbe;r:  21199920275 
l'e)rl  Lewis 

I'l.  Li;wis  Ce):  Pie;re:e;  \VA  98488 
.Status:  Exe:e;ss 

Ce)mme;nls;  80  sep  11..  ne;e;els  re;pair.  ])re;se;ne:e; 
e)l  asbe;ste)s/le;ael  ])innt.  nujst  re;e:e;nt  use; — 
le)we;r.  eelT-site;  use;  e)nly 
Hlelg.  1 1507 A 

Pre)pe;rly  ,Numl)e;r:  21199920270 
l''e)rt  Le;wis 

M.  Le;wis  Ce):  Pie;re:e;  \VA  !)8488 
.Status:  Exe:e;s.s 

Ce)mme;nls:  400  sep  11..  ne;e;els  re;])air.  ])re;se;ne:e; 
e)l  iisbe;sle)s/le;ael  |)iun1.  me)sl  re;e:e;nl  use; — 
su])])e)rt.  e)IT-sile;  use;  eenly 
Hlelg.  C0120 

Prope;rly  Numbe;r:  21 1!)!)920281 
l''e)rl  Le;wis 

1’1.  Le;wis  Ce):  Pie;re:e;  \VA  98488 
.Sliilus:  Exe:e;ss 

Ce)muu;nls:  884  ,scp  II..  ne;e;els  re;pair,  ])re;se;ne:e; 
e)!’ asbe;ste)s/le;iiei  ])iiint.  me)sl  re;e:e;nt  use; — 
se:ale;  be)use;.  eell'-sile;  use;  eenly 
Hlelg.  1445 

Pre)i)e;rty  Numbe;r:  21199920294 


l''e)rl  Lewis 

M.  Le;wis  Ce);  Pie;re;e;  \VA  98488 
.Sliitus:  Exe:e;ss 

Ce)mme;nls:  144  sep  11..  ne;e;els  re;])air.  pre;se;ne:e; 
eif  iisbe;slos/le;iiel  piiinl.  me)sl  re;e:e;nl  use; — 
ge;ne;riite)r  blelg.,  eell-site;  use;  eenlv 
Hlelgs.  0809<) 

Pre)pe;rty  Numbe;r:  21199920290 
l''e)rt  Le;wis 

Id.  Lewis  Ce;:  Pie;re:e;  \VA  98488 
.Status:  Exe;e;ss 

Ce)mme;nts:  varieeus  sep  11..  ne;e;els  reepiiir. 
pre;se;ne:e;  eef  iisbe;sle)s/le;ael  piiinl.  meest 
re;e:e;nl  use; — se;ntry  stiilie)!!.  e)H-site;  use;  eenlv 
Hlelg.  4040 

Pre)])e;rly  Numbe;r:  21199920298 
Id)!!  Le;wis 

11.  Le;wis  Ce):  Pie;re:e;  \VA  98488 
.Status:  l':xe;e;ss 

Ce)nnne;nts:  8820  sep  II..  ne;e;els  repair, 

|)re;se;ne:e;  eel' asbe;ste)s/le;ael  piiinl.  me)sl 
re;i:e;nl  use — sheel.  e)H-site  use  einly 
Hlelg.  0191 

Pre)))e;rly  Numbe;r:  21199920808 
Idirt  Le;wis 

M.  Le;wis  Ce):  Pie;re:e;  \VA  98488 
.Still us:  Exe:ess 

Cemmients;  8008  si].  11..  neeels  rej)iiir. 
pre;sene:e;  ol  iisbeslos/leael  jiiiint,  most 
re;e:e;nl  use; — e;xe:himge;  brime:h.  oli-site;  use; 
only 

Hlelgs.  08070 

Proiierly  Nunibe;r:  21199920804 
l''e)rl  Le;wis 

I'd.  Le;wis  Co:  Pie;re:e;  \VA  98488 
.Status:  Exe:ess 

Comme;nts:  801)0/412  sep  11.,  ne;e;els  re;pair. 
pre;se;ne:e;  ol  iisbe;sle)s/le;iiel  paint.  oH-sile;  use; 
onlv 

Hlelg.  895() 

Pre)pi;rly  Number:  21199920808 
Idnl  Li;wis 

I’t.  Le;wis  Cio:  Pii;re:e;  \VA  !)8488 
Sliilus:  Exe:ess 

Comments:  100  sij.  II..  neeels  re;i)iiir.  j)rese;ne:e 
ol  iisbe;stos/li;ael  paint,  most  re;e;e;nt  use; — 
storage;.  olT-site;  use;  only 
4  Hlelgs. 

Pre)j)i;rty  Numb(;r:  21201210087 
loini  Base;  Louis  Me:Clu)rel 
Lewis-Me;Clu)rel  Co:  Pie;re:e;  \VA  98488 
Le)e:atie)n: 

10058. 00794.  09791.  09989 
.Status:  llnutilizi;el 

Comments:  oli-site;  removal  only:  si  varie;s: 

e:urre;nt  use:  v:irii;s:  ne;e;el  rejiairs 
7908 

Pre)pi;rlv  Numbe;r:  21201280028 
Plant  Kel. 

|HLM  \VA  98488 
.Stiitus:  Unulilize;el 

(ie)nnne;nts:  109  si.;  use;:  iie:e:e;ss  e:e)ntrol 

rae:ilily:  i;xle;nsivi;  re;])iiirs  ne;i;ele;el;  si;e:nre;el 
areii:  e;e)nlae:t  Army  re;:  iie:e;e;ssibilily 
re;i|uire;me;nts. 

El  802  &  K7()10 

Prope;rlv  Numbe;r;  21201280028 
IHLM 

|HLM  \VA  !)8488 
.Sliilus:  llniililizeel 

Comments:  80  si.  (El 802);  508  si.  (R7010); 
use:  Viiries;  major  rejiairs  neeeleel;  se;e:ureel 
area;  e;onliie;l  Army  re:  ae:e:i;ssibilil  v 
ree]uireme;nts 
4  Huililings 


Pre)i)i;rly  Numbe;r;  21201281)042 
Main  Post 

W'ISCOMSIX’ 

HIIILDINC 
11  Huilelings 

Prope;rtv  Number:  21201240019 
Id.  Miidoy 

Id.  Me:Coy  \VI  54050 
Loe:iilion; 

2120. 2122. 2124. 2140.  2142.  2144.  2140. 

2148.  2197.  2077.  i)050 
.Stiitus:  Exi;i;s.s 

Comments;  Oli-sile  removal  onlv.  si  varies, 
lair  e:onelilions.  Ie;ail-bii.si;el  paint.  re;strie:te;el 
area,  contai:!  Armv  lor  ae:e:e;ssibilit\7 
removal  &  si)ee:ilii:  eli;lails  on  a  projierty. 

18  Huileling 

Propertv  Number:  21201240020 
Id.  Mi:(ie)y 

id.  Me;(k)v  \V1  54050 
Le)e:atie)n: 

710.  717.  788.  758.  754.  1248.  1249.1250. 

1251. 1010. 1017. 1788. 1789 
.Status:  llnulilize;el 

Commeints;  oli-site  removal  only.  sL  varies, 
iiiir  i:e)nelilie)ns.  asbestos.  re;strie:teil  areia. 
e:e)ntae:l  Army  ior  iniorniiition  on 
iie:e:e;ssibility  reimoval  anel  ileitails  on  a 
piirlii:ular  jiroperlv. 

Huilelings  287  anel  2118 
Propiirtv  Numbe;r:  21201240028 
Id.  Me.Cioy 

id.  Me.'Ciov  \VI  54()50 
Le)e:iitie)n; 

287. 2118 
.Stiitus;  Exe:ess 

Commi;nls:  Oli-sile;  ri;me)val  onlv  0.188  si.. 
vi;bie:li;  miiintiiine;il  blelg..  iiiir  eionelilions; 
leiiil-basi;  paint.  ri;slrie:le;il  iirea.  i;e)nliie:ls 
Army  ior  iniormalion  on  reimoval 
requiremeints. 

COE 

(xiwwmci  T 

HIIILDINC 

(Jarage; 

Projiertv  Number;  81201240005 
Colebrook  River  Liike 
Riveirton  (id'  00005 
.Status:  llnele;rutilize;il 
Commeinis:  oli-site;  re;me)val  eiiily:  085  si.: 
steirage;:  majeir  reneivatiems  ne;e;ele;el 

IOWA 
HIIILDINC 
i'e;e;  Heieith 

Pre)pe;rty  Numbe;r:  81201210001 
Hrielge;  Vie;w  Piirk 
Me;lre)se;  lA  525()9 
.Status:  Unulilize;el 

Ce)mme;nls:  eiii-site  re;me)\  iil  emly;  180  .sep  it.: 
e:urre;nl  use;:  ie;e;  beieilh;  ne;e;el  repiiirs — Wiills 
ele;le;rie)riiling  elue;  le)  meiislure; 
i'e;e;  Heieilb 

Pre)i)e;rly  Nunibe;r:  81201210002 
Hue:k  (;re;e;k  Park 
Meiraviii  lA  52571 
.Stiitus:  Hnutilizeel 

('.ommeints:  oii-sili;  remeival  only;  180  sej.  it.; 
e;urri;nt  use:  iee  booth:  ni;e;el  repiiirs — walls 
eli;le;rie)raling  elue  to  meiisture; 
i’ee  Heioth 
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I’ropiJrly  Niiiiil)(!r:  ai2()121l)()()a 
I’rairici  Park 

Moravia  l.-\  52371 
.Stains:  Undtirulili/od 

('.oiniiKMits:  oli-silo  naiioval  only:  IHO  scj.  It.: 
cnrrtad  nso:  loo  booth:  maul  riipairs —  walls 
coiilaininalod  with  mold 

KAS'SAS 

lUill.niNt: 

.Sliow(!r/I.alriiio 

Pro|)(!rlv  Ninnlaa':  2120121(10(14 
.Stockdali!  Park 
Manhattan  K.S  ()(i5()2 
.Stains:  I Indcaailili/od 

Coinmonis:  olT-silc!  nanoval  onlv:  370  s(|.  It.: 
cnrnait  ns(!:  showca/loilot:  nocal  rojjairs — 
hld{>.  d(!lorioratin<> 

2  .Singl(!  Privios 

Proptirly  Nnmhca’:  31201210003 
.S])!  11  way  .Slato  Park 
Manhattan  K.S  00302 
.Stains:  l)ndorntiliz(al 

('.oinnnails:  oll-sito  nanoval  only:  72  s(|.  It.: 
cnrnait  nso:  loilol:  maal  major  ropairs — 
hld}>s.  aro  dolia  ioralin}> 

(iomlorl  .Station 

Proporly  Nnmhia"  31201210000 
'rnlllo  (ina:k  (iox'o 
Manhattan  K.S  00302 
.Stains:  I Indornlili/.ial 

(aimimaits:  oll-sitc'  nanoval  onlv:  312  scp  It.: 
cnrnait  nso:  loilol:  maal  major  n^pairs — 
hldg.  is  dolta'ioralin^ 

2  Vault 

ToiliMs  Propiaty  Nnnihor:  31201210007 
.Slockdalo  Park 
Manhattan  K.S 
.Stains:  I Indianlilizial 

(lomnuails:  oli-silo  nanoval  onlv:  80  s(|.  It.: 
cnrnait  nso:  loilol:  hld<>s.  aro 
dol(a'ioratin<> —  maal  major  rojiairs 
.Son  Danco  Park 

Propialv  Nnnihor:  3120122001 1 
31031  Molvorn  Lako  Pkwy 
Molvorn  K.S  00310 
.Stains:  Undornlilizcal 
(’.ommonls:  133  si.:  hatliroom:  poor  to  lair 
conditions:  fairly  sionilicanl  doliaioralion 
on  inlia'ior  wood  Iraim;  in  sovoral  placos 

MISSOl  ’lU 
lUllLDlN(i 

W.  llwy  Vault  i’oilol 
I’roporlv  Nnnihor:  31201220004 
U.S  Army  COK 
.Smitliviilo  MO  04089 
Stains:  I Imlcaaililizcal 
f'omimails:  Availahio  lor  oli-silo  nanoval: 
100  si.:  cnrront  nso:  loilol:  maal  oxionsivo 
ro|)airs 

.St.  I.onis  District 
Propcaiy  Nnnihor:  31201220014 
\Vap|)a|)ollo  Lako  Projia:!  Oliico 
\Vap|)apollo  MO  03900 
.Stains:  Unnlilizial 

(amiimails:  370.09  sk:  comloii  station; 
signilicanl  sirncinral  issnos:  maal  n^jiairs 

A73r  Ml-XICX) 
luiii.niNc: 

Ahi(|nin  Lako  ProjocI  Oliico 
Proporlv  Nnnihor:  31 201 240004 

usack" 


.\hii|nin  NM 
.Stains:  IJnntilizial 

('.onnmails;  oli-silo  nanoval  only;  103  si.: 
vanll-lvpo  condorl  station:  ropairs  maalod 

xonrii  CAiioLixA 

lUllLDINC 
Woll  llonso 

Pro|)(alv  Nnmhca-;  312()124()()02 
Pro|)orty  ID  «  MLl-17942 
11. Ik  loi'don  DaniK  Lako  NO 
.Stains;  I Innlilizial 

O.ommonts:  vacant;  poor  conditions:  maal 
ropairs 

OKLAHOMA 

IUilLDlN(; 

Rolaai  .S.  Kcar  Lako 
Proiioiiv  NninlMa-;  31201220003 
1 10  01  I'lox  238 
.Sallisaw  OK  74933 
.Status:  limit ilizod 

Ooniimails:  oli-silo  nanoval  only:  704  si.: 
cnrront  nso;  hathroom;  maals  ropairs 

OKLAHOMA 
lUIlLDlNO 
3  llnildin^s 

Propcaiv  Nnnihor:  31201230002 
RS  Kiar  Lako 
.Sallisaw  OK  74933 
Location: 

42803.  42837.42838.42839.42800 
.Stains:  I  india  nlilizcal 

Oonimonls:  oli-siti!  nanoval  only:  204  sL:  nso: 
vault  toilol:  oxcossivo  vogolalion:  soxaa'o 
dania<^o  Irom  vandals 
Oolo^ah  Lako 

Propiaiy  Nnnih(a-;  31201240003 

.Spcaicca-  Orcaik 

Oolo<>ah  OK  74033 

.Status:  llmUantilizial 

Oonnnonis:  oli-silo  nanoval  only:  370  si.: 

jiicnic  slioltia"  ropairs  maahal 
LAND 

Kovstono  Lako 

Proiiorty  Nnnihor:  31201220007 
IKS  Aid:!  Tract  No.  2424 
Kovstono  OK 
.Status:  Lxcoss 

(lomimaits:  .013  acros;  cnrnait  nso:  civil 
works  land;  c:ontacl  (X)L  lor  Iniilua' 
condilions 

SOI  TH  DAKOTA 

HIJILDINO 

llig  Bond  ProjocI 

Proporly  Nnmhia-:  31201240001 

33373  N.  .Shoro  Rd. 

Oliainhia  lin  .SD  37323 
.Status:  I Inntilizod 

Ooniimaits:  oli-silo  nanoval  only:  221  si.  (w/ 
porch),  oliico:  |)oor  condilions:  sovia-o 
mold 

TI-XAS 

BIIILDINC 

Rostroom 

Propia'lv  Nnmhia':  31201 24()()()() 

2()()()  PM  2271 
Bolton  TX  7()31 3 
Status:  Unnlilizod 

Oomnioiils:  oli-sito  nanoval  only;  830  sL:  12 
mons.  x'acant:  jioor  i:ondilions 


WASHIXCTOX 

BUlLDlNi; 

Rosidonco.  Conlral  Pony  Park 
Proporly  Nnnihor:  31201220008 
1001  Litllo  (iooso  Dam  Rd. 

Dayton  \VA  99328 
.Stains;  Unnlilizod 

Uommonls:  oll’-silo  nanoval  only:  1.300  si.: 
rosidonco;  good  conditions;  an  accoss 
oasonioni  is  roqnirod  Ihrongli  a  roal  oslalo 
iiislrninont 

Rostroom.  Uontral  Pony  Park 
Pro|)orly  Nnnihor;  31 2(')1 22()()()9 
1001  Lilllo  Uiooso  Dam  Rd. 

Dayton  \VA  99328 
.Stains:  Unnlilizod 

('.ommonls:  oll-sito  ronioval  only;  2.437  si.: 
rostroom:  good  conditions:  an  accoss 
oasonioni  is  roqnirod  llirongli  a  roal  ostato 
instrnmonl 

Rostroom.  Uontral  l-'orry  Park 
Proiiorty  Nnnihor;  31 201 22001 0 
1001  Lilllo  Uooso  Dam  Rd. 

Dayton  \VA  99328 
Location:  Boat  Ramp  Aroa 
.Status;  Unnlilizod 

Uomnuails:  oli-sito  nanoval  only:  420  si.; 
roslrooni:  good  condilioiis;  an  accoss 
oasomont  is  roipiirod  Ihrongli  a  roal  ostato 
inslrnmonl 

Rostroom.  Uontral  Porrv  Park 
Proporly  Nnnihor:  31201220012 
1001  Lilllo  (iooso  Dam  Rd. 

Dayton  \VA  99328 
Stains:  Unnlilizod 

Uommonls:  oli-silo  ronioval  only:  (UiO  sL; 
rostroom;  an  accoss  oasonioni  is  riuinirod 
Ihrongli  a  roal  oslalo  insirnnuait 
Rostroom.  Illia  Dnnos 
Proiiorly  Nnnihor:  31201220013 
1001  Lilllo  UiOOSo  Dam  Rd. 

Dayton  \VA  99328 
Stains:  Unnlilizod 

Uommonts:  oll-sito  ronioval  only:  220  sL: 
rostroom 

IM’KRIOR 

MAin'LAXD 
3  Bldgs. 

Rosidonliid  Dwollings 
Uhovia-ly  MD 

Proporly  Nnmhor:  01201210020 
.Stains:  Unnlilizod 
Diroctions:  3001.  3003.  3003 
Uommonls:  oli-silo  nanoval  only;  sq.  I'l. 
varios;  cnrront  nso:  rosidonlial;  |ioi)r 
conditions — nood  oxionsivo  ropairs 

COAST  (aiARD 

ALASKA 

BUILDINU 

Mustang  Moorings  Bldg.  17003 
Proiiorty  Nnmhor:  88201 22()()()3 
1320  l-’onrili  Avo. 

Soward  AK  99()04 
.Status:  Unnlilizod 

Uommonls;  oH-silo  ronioval  onlv:  2.203  si.: 
slorago/oliico/worksliop:  lair  conditions: 
nood  ropairs 

\H\V  I  HUSKY 
BUILDINt; 

Two  I  lousing  Units 


11450 


Federal  Register /  Vol.  78,  No.  32 /Friday,  February  15.  2013  / Notices 


FroixMly  Nuinhor;  882012 10002 
U.scc;  Diitac.hmnnl  Sandy  Hook 
1  lif>li!an(ls  N)  07732 
Location:  141  and  142 
Stains:  Undornlilizod 

Connnonis;  oH-silo  removal  only;  .T.2(i2  sc).  It. 

oaiilr,  current  use:  hoiisin” 

1  lousing  Unit 

Proi)erty  Nnmher:  88201210003 
IIS('.(:  lietacliinent  .Sandy  Hook 
Highlands  N|  07732 
Status:  lindernlili/.ed 

Connnenis:  oll'-sile  removal  only;  12.024  sc). 

11.;  current  use:  storage 

\'mv  YOnK 

lUllLHlNC 

l''onr  Multi-  Unit  Apts. 
l’ro|)erty  Numher:  88201210001 
L'ort  Wadsworth 
.Stalcm  Island  NY  10303 
Status:  Underutilized 
Comments;  olT-site  removal  only:  stj.  It. 
varies;  current  use;  residential;  bldgs,  are 
not  energy  suHicicml 
1  lousing  Unit 

l’ro])erly  Numher:  88201220002 
1.34  Lighthouse  Dr. 

.Saugerlies  NY  23477 
.Status;  Unutilized 

Comments:  ol'l'-site  removal  only;  1.010  sL; 
housing;  ex])osed  to  extensiv(!  Hooding; 
sev(!re  mohl  issiuis;  extensive  repairs 
needed;  secured  area;  prior  ai)i)roval 
needed  to  access  pro|)erly 

OlUiiGON 

BUILDINC; 

2  Bldgs. 

I’ropertv  Numher;  8820121000.3 
(h'ouj)  North  Bend 
N.  Bend  OK  97430 
Location:  Bldg,  and  Rec.  Deck 
.Status:  Excess 

Comments;  olT-site  removal  only;  3.842  si.  lor 
hldg.;  1.1)30  sL  lor  rec  deck;  current  use; 
oHice  and  training  room;  poor  condilions- 
need  rejjairs 


NEW  YORK 
BUILDINC 
Bldg.  0389 

Bro])ertv  Numher;  41201210002 
Brookhaven  Nat'l  Lab 
Upton  NY  11973 
Status;  Unutilized 

Comments;  olT-site  removal  only;  00  sq.  It. 
current  use;  storage;  i)ot)r  conditions — 
signs  ol  decay;  need  rei)airs 


muLniNG 
ALASKA 
3  Buildings 

Barrow  Magnetic  Observatory 

Barrow  AK  t)9723 

l’ro])erlv  Numher;  .34201240011 

Status:  Excess 

C.SA  Numher:  9AK-1-0842 

Directions; 

.S  rORACE;  309  sL;  SEN.SOR  BI.DC.;  223  si. 

AB.SOLUTEBLD(;.;100sl 
Comments:  olT-site  removal  only:  total  si. 
700;  good  to  ])oor  conditions;  major 


rimovalions  needed  to  make  bldgs,  ideal  to 
occupy;  lead/asheslos;  contact  (jSA  lor 
more  inld.  on  accessihility/removal 

NFJinASKA 


BUILDINC 

Hummel  Bark  Radio  Station 
1 1808  |ohn  Bershing  Dr. 

Omaha  Nli  1)81 12 

Bropertv  Nnmher;  34201240003 

Status:  Surplus 

C.SA  Numher:  7-D-NE-0.33() 

Commeuts;  Beriod  ol  availability  extended  to 
ensure  outreach/notilication  Irom  CiSA; 
hldg.  1.040  sL;  sits  on  4.87  acres  +\-: 
sui)porl  lor  antenna  operations:  good 
conditions 
New  York 
Bldg.  0389 

Brookhaven  Nat'l  Lab 
Upton  NY  11973 
Landholding  Agency:  Energy 
Bropertv  Numher;  41201210002 
Status:  Unutilized 

Comments;  olT-site  removal  only:  00  sq.  It.: 
current  use:  storage;  poor  conditions — 
signs  ol  decay:  need  rei)airs 


CALIFOHNIA 

Hydro  Electric  Bower  Blant 
1402  San  Rogue  Rd. 

.Santa  Barbara  (iA  93103 
Bropertv  Numher;  .3420 124000!! 

Status:  Excess 

C.SA  Numher:  tl-l-CA-l 0!)3 
Reason:  Advertised  lor  sale 
Comments:  .0!l!)7  acres:  behind  secured  gale 
lorLauro  Dame  K  Reservoir:  will  impact 
couveyance:  c.oulaci  CSA  lor  more  details 

MICHIGAN 

l-'AA  Outer  Marker 

Ash  Rd.  East  of  C.lark  Rd. 

New  Boston  Ml  481  (>4 
Bropertv  Numher:  .34201230009 
Status;  Excess 

CSA  Numher;  1-U-M1-0840 
Comments;  .24  ac.res;  located  in  a  rural  area: 
neighboring  farm  liehls 


MICHIGAN 
l',\A  Outer  Marker 

N.  Side  of  Avondale  St..  W.  of  Tobin  Dr. 
Inkster  Ml  48141 
Broperty  Numher:  34201230010 
.Status:  Excess 

CSA  Numher;  l-U-Ml-0841 
Commeuts:  .33  acres:  located  in  a  residenti.il 
area;  flat  K  glassy;  luihlic  park  loc.aleil 
north  of  ))roi)erly 

TFNNFSSFE 

Eorl  Cam|)hell  Army  Carrison 
U.S.  Hwy79 
Woodlawn  TN  37191 
Bropertv  Numher:  34201240010 
Status:  Excess 

C;.SA  Numher:  4-D-TN-.38()-2 
Comments:  8  jiarcels;  3.41  to  13.90  acres; 
agricultural;  adjacent  to  M.  (.ami)hell-U..S. 
Army  C,arrison;  jiarcel  7  identilied  as 
wetlands;  contact  (fSA  for  more  details  on 
sjiecific  pro)ierty 


BLM  Kanah  Field  Office 
318  N.  100  East 
Kanah  UT  84741 
Brojierlv  Numher:  34201230012 
Status;  Suriilus 
C.SA  Numher:  7-l-U'l’-0328 
Directions;  includes  t).l!12  si.  ollic.e  hldg.; 
4.800  sf.  warehouse;  1.120  sf.  slorage/shed 
on  proiierty 

Comments:  2.8  acre  w/three  bldgs.;  access  to 
pro])erlv  by  apj)!.  only;  Iriahle  asbestos; 
remediation  needed 


CALIFOHNIA 
BUILDINC 
Bldg.  R.3 

Broiiertv  Numher;  77201220004 
Naval  Air  Station.  North  Island 
.San  Diego  C.A  9213.3 
Status:  Excess 

C,omments;  off-site  removal  only;  720  sL; 
current  use;  training  classroom/admin, 
office;  verv  i)oor  conditions;  neeils 
extensive  repairs;  sec.nred  area:  transleree 
will  need  prior  approval  to  access  property 

R4 

Bro|)erlv  Numher:  77201220009 
Naval  Air  Station 
.San  Diego  (iA  !l2i:i3 
.Status:  Excess 

Comments;  oil-site  removal;  720  si.;  curreni 
use:  training  rm.;  ])oor  conditions:  need 
extensive  repairs;  secured  area;  transleree 
will  need  |)rior  ajjproval  to  access  property 

Cl  'AM 

BHILDINC; 

Bldg.  0121 

Broi)erlv  Numher:  77201230010 
II. S.  Naval  Base 
Bi  ri  CD  90340 
Status:  Unutilized 

Comments;  off-site  removal  only;  234  sL: 
bathroom;  deteriorating  conditions;  major 
reno\  ations  needed:  restricted  area; 
visitor's  pass  required  K  issued  by  .Security 
Dept. 

Bldg. 0120 

Bropertv  Numher:  77201230011 
Recreation  Bavilion 
BlTl  CD  90340 
Status;  Excess 

Comments:  off-site  removal  only:  280  sL; 
deteriorating  conditions;  major  renovations 
needed:  restricted  area:  visitor's  pass 
recpiired  K  issued  by  .Security  De])t. 

Bldg.  793 

Broirerty  Numher:  77201230012 
I'ern  .SI. 

.Santa  Rita  CU  !)0.340 
Status:  Excess 

Comments;  off-site  removal  only;  2.411  sL; 
bachelor  enlisted  (luarters:  deteriorating 
comlitions:  major  renovations  needed; 
restricted  area;  vistior  s  pass  rerjuired  K 
issued  by  .Sec.  Dept. 

10  Buildings 

Bropertv  Numher;  77201230013 
1  S.  Columbus  Ave./Lotus  Cir/fern  .St. 

Santa  Rita  CU  90.340 
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Location;  7(i(i  thru  7(iK.  770  llirii  77:t,  77.a 
lliru  777.  7‘)4.  70."i,  707  llini  HOO 
.Status:  Lxcoss 

(toininonts:  oli-sito  nanoval  oiilv:  2,.^()2  st. 

|)(!r  1)1(1}>.  l)ot(!riorating  conditions: 
nniovations  noodod;  bacliolor  onlisltul 
iinartors:  rostrictcMl  ansi;  visitor's  pass 
nHjiiin'd  J!:  issiuul  by  .Security  nojit. 

13  Huildin^s 

I’rojiorty  Ninnbor:  77201230014 
lasinin/.Sontli  (lolninliiis/I.otns  C.irclo  .St. 

.Santa  Kita  (ill  !lt).340 

Location:  7.54  tlirn  701.781.782.784  tlirn  780 
.Status:  Excess 

(loniinents:  oil-site  removal  only  2.038  si.  jier 
bldg.;  bachelor  enlisted  (piarters: 
deteriorating  c:onditions:  major  renovations 
needed;  restricted  area;  visitor's  pass 
retpiired  lx  issued  by  .Siicnrity  I)e|)t. 

17  Ilnildings 

Projierty  Number:  7720123001.5 
.South  'ri|)alao 
.Santa  Kita  (JU  00.540 

Location:  733.  73.5.  730.  737.  738.  730.  740. 
741.  742.  744.  740.  747.  748.  740.  7.50.  7.51. 
7.52 

.Status:  Excess 

(aimments:  olT-site  remo\  al  only:  2.038  si. 
per  bldg.;  bachelor  eidisled  (pun  ters: 
deteriorating  conditions:  major  renovations 
needed:  restricted  area;  visitor's  pass 
re(|uired  issued  bv  .Securitv  Dept. 

8  Buildings 

l’ro|)ertv  .Number:  77201 23001  (i 
B(;gonia  .St. 

.Santa  Kita  (JU  00.540 

Location;  7  17.718.7 10.720.72  1 .72.5.72(1.727 
.Status:  Excess 

(lomments;  oll-site  removal  only;  2.038  si. 
p<‘r  bldg.;  bachelor  enlisted  cpiarters;  major 
nuiovations  needtul;  restricted  anui; 
visitor's  pass  nupiinul  It  issued  bv  .Securitv 
Dejit. 

3  Buildings 

Bropertv  Number:  77201230018 
Anthurium  .St. 

.Santa  Kita  (ill  00.540 
Location;  703.704.70.5 
.Status:  Excess 

C^omments:  oH-site  removal  only:  2..5()2  si. 

|>er  bldg.;  bachelor  enlisted  (pun  ters; 
deteriorating  conditions;  major  renovations 
needed;  restricted  area;  \  istior's  jiass 
r(Hpnre(l  H  issued  by  .Security  Dept. 

0  Buildings 

Property  Number:  77201230010 
Anlbnrium  .St. 

.Santa  Kita  (Jl!  00.540 
Location: 

701.70(i.707.708. 700.710.7 11.712.713 
.Status:  Excess 

(iomments;  oH-site  removal  only:  2.038  si. 
per  bldg.:  biichelor  enlisted  (punters: 
deteriorating  conditions;  major  renovations 
iKMuled;  nistricted  juiss  rerpiired  lx  issued 
by  .Security  n(!pt. 

Bldg.  (>12 

Propertv  Number:  77201230020 
L(!ary  .St..  .South  I'ipalao 
.Santa  Kita  (ill  0{).540 
.Status;  Excess 

('.ommenis:  oH-site  removal  only;  {i.280  sL; 
bachelor  (udisted  (piart(!rs;  (let(!ri()rating 
conditions;  major  renoxiitions  msuled; 
r(!stri(:t(!d  pass  ((updred  It  issued  by 
.S(!curity  D(!i)t. 


Bldg.  00.5 

Propertv  Number;  77201230021 
U.S.  Navid  Base 
.Santa  Kita  (II)  0().540 
Location;  Leary  .Street.  .South  'ri|)idao 
.Status;  lixcess 

(lomments:  ()iT-sit(!  removid  oidv:  4.77(i  si.; 
baclndor  (udisted  (|uarl(!rs;  (let(!ri()raling 
conditions;  major  renovations  lunubul; 
Histricted  pass  nxpiinul  lx  issmul  by 
.Security  n(!pl. 

Bldg.  003 

Propertv  Numb(!r:  77201230022 
U.S.  Nav;d  Ba.se 
.Santa  Kita  Cl  I  00.540 
Location:  Leary  .Street.  .South  'I'ipidao 
.Status:  Ex(:(!SS 

Comments:  oH-sit(!  removid  only;  3.072  sl.; 
baclndor  (!nlist(!(l  (]uart(;rs;  d(!t(!riorating 
conditions;  major  nmovations  n(!e(l(!(l; 
(■(istricted  |,iass  nxpnnul  lx  issiuul  bv 
.S(!(:urity  Dept. 

7  Btnldings 

Property  Nund)er;  77201230023 
Learv  .Stniet.  South  'rijudiio 
.Santa  Kita  (ill  90.540 
Location:  002.004.000.007.008.009.010 
.Status:  Exc(!s.s 

{Comments:  olT-site  removal  only:  3.1  (>4  sl. 
per  bldg.:  bachelor  enlisted  (pun  ters: 
deteriorating  conditions:  major  renox'ations 
needed:  nistricted  pass  nupured  H  issued 
by  .Security  l)e|)t. 

Bldg.  (iOl 

l’rop(!rlv  Number:  77201230024 
U.S.  Naval  Base 
.Santa  Kita  Cl)  9().540 
Location:  Learv  .Street.  .South  'I'ipalao 
.Status;  bixeess 

Comments:  ()iT-sit(!  removal  only:  2.900  sl.: 
bachelor  (udisted  (punters;  deteriorating 
conditions:  major  renovations  needed; 
restricted  pass  re(]iure(l  lx  issued  by 
.S(!curit  V  D(!|)t. 

Bldg.  27 

Propertv  Numb(n':  7720123002.5 
U.S.  Navid  Bas(! 

.Santa  Kita  (ill  90540 
.Status;  Unutilized 

(Comments:  oH-sil(!  removal  only;  1.730  sL; 
st(!am  ])lant:  (l(4(!rioraling  conditions: 
major  nniox'ations  lUHnUid;  nistricted  |)ass 
(■(updred  &  issued  by  .Security  De])t. 

ILLINOIS 

in  ’iLi)L\(: 

Bididing  103 

Pro])ertv  Numixir:  772(11240005 
2510  Lu(:(!  Blvd. 

Creat  Lak(;s  IL  00088 
.Status;  Unutilized 

Comments;  ()ir-sit(!  removid  onlv  5.531  sl.. 
public  sbo]).  viiciint  since  )im.  2011.  poor 
condition,  huid/iisbestos  identilied.  secure 
iirea.  contiict  Niivy  iidormation  on 
iicc(!ssibilit  v/removid. 

X’HVADA 

BUILDINC; 

Biulding  00 

Property  Number;  77201240007 
4755  PastuiX!  Kd. 

Fallon  NV  89490 
.Status:  Unutilized 


Comments:  oll-site  r(!movid  only;  1.584  sl.: 
retiiil  stonu  1  mon.  viicant:  nip.iirs 
(■(upiired;  restricted  iireii:  contiict  Niivv  lor 
info,  re;  iiccessibility/removiil  re(|s. 

VIIiClMA 
BUILDINC 
Building  3074 

Projierty  Number:  77201240003 
l^jijierson  Avenue 
Quiintico  VA  22  t34 
.Stilt us;  lixeess 

Comments:  olT-site  remox'id  only  7.705  sl. 
oHice.  verv  jioor  conditions,  secured  area, 
contiict  Navy  lor  iidormation  on 
iiccessibi  I  it  \7 removal. 

Building  3074 

Projierty  Number:  77201240004 
L'jijierson  Ax’enue 
Quantico  \’A  221 34 
Status;  Excess 

(ximnients:  oli-site  removal  only  7.705  si. 
oiTice.  very  jioor  conditions,  secured  areii. 
contact  Navy  or  inlornuition  on 
iiccessibi  1  it  \7 removid. 

rn'LE  V.  PROPER'I'IES  REPORTED  IN 
YEAR  2012  WHICH  ARE  SUITABLE  AND 
UNAVAILABLE 

AIR  FORCE 

CALII-OUMA 
BUII.DINC 
Bldg.  5435 

Projiertv  Number;  18201140041 
Diivis  /\\(!. 

Biirksdide  CA  71101 
.Stiitus:  Underutilized 
Keiison;  exjiress  ol  interest 

COLOHAIX) 

BUILDINC 
Al  '  .Aciidemy 

Projiertx'  Number:  182011 40020 
8010  .Siige  Brush  Dr. 

U.SAI'  Aciidemy  C.O  80840 
Status:  Unutilized 
Reason;  disjiosid  in  jirogress 

NEW  YOUK 
BUILDINC 
Bldg.  302 

Projierty  Number;  18200340020 
Rome  Lab 

Koine  Co:  Oneida  NY  13441 
.Status:  Unutilized 
Keiison:  occujiied 

SOI  Til  DAKOTA 

LAND 

Ti'iict  133 

Projierty  Numbei;  18200310004 
Idlswortb  Al'B 

Box  Elder  Co:  Peimington  .SD  57700 
.Stiitus:  Unutilized 
Reason:  .Sjiecial  Legislation 
Tract  (i7 

Projierty  Number:  182()()31()()().5 
Ellsworth  Ab'B 

Box  Elder  Co:  Pennington  .SD  57700 
.Stiitus:  Unutilized 
Keiison;  mission  jiurjiose 
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WASIIINCTON 
lUlII.DlNC 

Hid”.  4()4/C;(!ig(!r  H(!iglits 
l’r()])(!rlv  Number:  182()042()()()2 
Fiiir(  hiid  .\1'B 
.SpokaiU!  \VA  9!)224 
.Status:  l]nutili/(ul 
Boasoii:  mission  elTort 
1 1  Bldgs. /(loigor  I  Icnghts 
Bro])(!itv  Numl)(!r:  ia2()()42()()t):t 
l•■ai^(:hiid  Al'B 
.S])okaiu;  \VA  t)tl224 
Status:  llnutiliziul 
Bcuison:  mission  id  tort 
Bldg.  2!)7/(;oig(!r  llniglils 
Bro])i;rly  Numl)(!r:  18200421)1)04 
l■’air(:lnid  Ak'B 
Spokane  \VA  90224 
Status:  Unutilized 
Reason:  mission  elTorl 
!)  Bldgs. /Cieiger  Heights 
I’roperlv  Number:  1820042000,t 
kairebiid  Al’B 
.Spokane  \YA  95)224 
Status:  Unutilized 
Reason:  mission  eliort 
22  Bldgs. /Geiger  Heights 
Broperty  Number:  t820042000(i 
)‘'air(:biid  Ak'B 
,S|)okane  \VA  5)5)224 
.Status:  Unutilized 
Reason:  mission  eliort 
,11  Bldgs. /Geiger  Heights 
I’ropinty  Numbiir:  18200420007 
l''air(:biid  Al'B 
.Spokane  \VA  5)5)224 
.Status:  Unutilized 
Reason:  mission  eliort 
Bldg.  402/G(!iger  Heights 
Broperty  Number:  18200420008 
Idurcbiid  Ak’B 
.S])okan(!  \VA  5)5)224 
.Status:  Unutilized 
Reason:  mission  eliort 
,1  Bldgs. /Geiger  Heights 
Bro|)erty  Number:  18200420005) 

I'nirchiid  yM-’B 
222,  224.  271.  29.1.  2tit) 

.Spokane  \YA  5)5)224 
Status:  Unutilized 
Reason:  mission  eliort 
.1  Bldgs. /Geiger  Heights 
Broperty  Number:  18200420010 
k'nirchiid  Al'B 
102.  183,  118.  130.  113 
.Spokane  \YA  5)5)224 
.Status:  Unutilized 
Riiason:  mission  eliort 

Y\rmy 
ALABAMA 
BUILDING 

22  Buildings 
Redstone  YXrsimal 
Riulstone  /Vrsimal  AL  3.185)8 
Landholding  /Xgency:  Army 
Bro])erly  Number:  212012200.13 
Status:  Rxcess 

Directions;  1418.  1417.  1400.  1415).  1420. 

14  23.  14  24.  1420.  14  2  7.  1428.  1425).  143  0. 

1433.  1434,  143.1.  1430.  1437.  3410.  3411. 

3412. 3413, 7310 
Reason:  o(:cu])i(!d 


BUILDING 
Bldg.  22.125) 

Broiunty  Number:  21200.120077 
l''orl  I  luacbuca 
Cochise  A/,  81013-7010 
.Status;  Exc(!ss 
Reason;  occnpiiid 
Bldg.  22141 

Broperty  Number;  21200120078 
l''orl  I  luacbuca 
Goebise  A'A  81013-7010 
.Status;  Excess 
Reason;  occupied 
Bldg.  30020 

Bro])erlv  Numbin';  2  1  2  0012  0  075) 

I’orl  1  luacbuca 
Goebise  AZ  81013-7010 
.Status;  kixeess 
Reason;  occujiied 
Bldg.  30021 

Broperty  Number;  21200120080 
l-'ort  1  luacbuca 
Goebise  AZ  81013-7010 
.Status;  Excess 
Reason;  oi:cu])ied 
Bldg.  22040 

Broperty  Number;  21200140070 

l''ort  I  luacbuca 

Goebise  AZ  81013 

.Status;  Excess 

Reason;  oc.cupied 

Bldg.  22140 

Broperlv  Number;  21200020007 
l•’ort  Huacbuc.a 
Goebise  /\Z  81013-7010 
.Status;  Excess 
Rea.sou:  occupied 

CALIFOUNIA 
BUILDING 
Bldg.  00312 

Bro])erly  Number;  21200240031 
k’orl  Irwin 

k’l.  Irwin  Go;  .San  Bernardino  GA  5)2310 
.Status;  Unutilized 

Reason;  currently  being  utilized  by  the  Armv 

COLOIiADO 
BUILDING 
Bldg.  .S0281 

Brojjerty  Number;  21200420170 
l''orl  Garson 

I'l.  Garson  Go;  El  Baso  GO  805)13 
Status;  Unutilized 
Reason;  in  use 

C.EOnC.lA 
BUILDING 
Bldg.  15)5)3 

Broperlv  Number;  21200420041 
l''orl  Benning 

Id.  Beuning  Go;  Gballaboocbee  GA  315)01 
.Status;  Excess 
Reason;  in  use 
Bldg.  15)5)4 

Broperty  Number;  21200420042 
k'ort  Benning 

l''l.  Benning  Go;  Gbaltaboocbee  GA  31901 
.Status;  Iyxcoss 
Reason;  in  use 
Bldg.  15)5)1 

Broperty  Number;  21200420043 


l'’orl  Benning 

I'l.  Benning  Go;  Gballalioocliee  G/\  315)01 
.Status;  Excess 
Reason; in  use 
Bldg.  05)402 

Bro|)erly  Number;  21200110003 
k’ort  Benning 

I’l.  Benning  Go;  Gballahoochee  GA  315)t)l 
.Status;  Excess 

Reason;  currently  being  utilized  by  the  /Xmiy 

IXn  ISIANA 
BUILDING 

Bldgs.  TdOO.  'r407.  ’r411 
l’ro])erlv  Number;  21200140081 
I’orl  Bulk 
Id.  Bulk  LA  71415) 

Status;  Unutilized 
Reason;  occu|)ied 

MABYLAM) 

BUILDING 
Bldg.  8008 

Broiierty  Number;  2120041005)5) 

k'orl  George  G.  Meade 

Id.  Meade  MD  2t)71.1-llll 

Status;  Unutilized 

Reason;  occupied 

Bldg.  8012 

Broperty  Number;  21200410101 

k’orl  George  G.  Meade 

Id.  Meade  MD  20711-1111 

Status;  Unutilized 

Reason;  occnjiied 

Bldg.  1007 

Broperty  Number;  21200140081 

l''l.  George  G.  Meade 

k’l.  Meade  Go;  Anne  Arnndel  MD  20711 

.Status;  I Inulilized 

Reason;  occupied 

Bldg.  25)4 

Bro|)erty  Number;  21200140081 

k'l.  George  G.  Meade 

I’t.  Meade  Go;  .Anne  Arundel  MD  20711 

.Status;  Unutilized 

Reason;  occupied 

Bldg.  2214 

Bro])erly  Number;  21200230014 

k'Di'l  George  G.  Meade 

I'ort  Meade  C]o;  .Anne  .Arundel  MD  20711 

.Status;  Unutilized 

Reason;  occupied 

Bldg.  0001. A 

Brojiertv  Number;  21200120114 

Idnleral  .Sup])orl  CAmter 

Olney  G.o;  Montgomery  MD  20882 

Stains;  Unutilized 

Reason; occupied 

Bldg.  000 IG 

Broperty  Number;  21200120111 

Iduleral  .Support  Genter 

Olney  Go;  Montgomery  MD  20882 

.Status;  Unutilized 

Reason;  occupied 

Bldgs.  00032.  001114.  001124 

Broperlv  Number;  212001201 10 

lAuleral  .Su|)])orl  Genter 

Olney  Go;  Montgomery  MD  20882 

.Status;  Unutilized 

Reason;  occn])ied 

Bldgs.  00034,  0011010 

Bro])erty  Number;  21200120117 

k'ederal  .Sn|)porl  Genter 
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Olncv  ('o:  Mdiil^oinory  MO  2()HH2 
.Status:  I1nutili/.u(l 
R(!asou:  o(:(:u|)i(ul 
Hl(lt>s.  001111).  001112 
I’nipurtv  Nuinlaa':  21200.'i201  tK 
l''udi!ral  .Sii|)p()rt  (IcMitur 
Olnuvtac  Montgoinurv  MO  20882 
.Status:  Uuutili/.«!(1 
Kuasou:  ()(:(:u])io(l 

MICHKi'W 
lUm.OlNC 
81(1^.  00001 

I’ropurtv  NumlitM"  21200510000 

.Shuridau  Hall  ll.SARd 

501  Ruclid  ,\vt!uu(i 

llultuia  C.o:  l.cwis  Ml  5t)001-28(i5 

.Status:  Uuutili/.iul 

Kuason:  Muhaal  inturust 

Missorni 

lUHLOINC 
I5ldf>.  1280 

I’roporty  NuiuImt:  21200840087 
I'urt  L(H)nard  Wood 

Id.  Luoiiard  Wood  (ai:  I’ulaski  MO  05748- 
8044 

.Status:  Hnutilizud 
Kuasou:  occiipiod 
Bldo.  1021 

I’roporty  Numbiir:  21200840088 
l■'oI■t  LoonanI  Wood 

l'’t.  Leonard  Wood  (lo:  I’ulaski  MO  05748- 
8044 

.Status:  Unutili/.(Ml 
Koasoii:  occupied 
Bhli-.  57liO 

I’ropertv  Nuiuber:  21200410102 
l-'orl  Leonaril  Wood 

l''t.  Leonard  Wood  (io:  I’ulaski  MO  05748- 
8!)44 

.Status:  Unutilized 
K(!ason:  occu|)i(Hl 
Hld<>.  5702 

I’ropertv  Number:  21200410108 
I'ort  Leonard  Wood 

I’t.  L(H)nard  Wood  (io:  I’ulaski  MO  05748- 
8044 

.Status:  Unutilized 
R(!ason:  occupicul 
Hld<>.  5708 

Properly  Number:  21200410104 
I’ort  Leonard  Wood 

I’t.  L(!onard  Wood  Cio:  I’ulaski  MO  (i5748- 
8044 

.Status:  Unutilized 
Reason:  occupied 
Bldf>.  5705 

l’ro|)erlv  Number:  21200410105 
Fort  Leonard  Wood 

l-’t.  L(;onard  Wood  Oo:  I’ulaski  MO  05748— 
8044 

.Status:  Unutilized 
Reason:  occupied 
Bids-  5700 

I’roiXMly  Numb(!r:  21200420050 
I’ort  L(!onard  Wood 

I’t.  L(!onard  Wood  (io:  I’ulaski  MO  05748- 
8044 

.Status:  Unutilized 
RvKison:  in  use 
Bldg.  5702 

Property  Number:  21200420000 
l'’ort  Leonard  Wood 


l'’l.  Litonard  Wood  Uo:  Pulaski  MO  05748- 
8044 

.Status:  Unutilized 
Reason: in  use 
Bldg.  5708 

Property  Number:  21200420001 
l'’ort  Leonard  Wood 

l-’t.  Leonard  Wood  (io:  Pulaski  MO  05748- 
8044 

.Status:  Unutilized 
Reason:  in  us(! 

Bldg.  5705 

Pro))erly  Numben':  21200420002 
I  'orl  Leonard  Wood 

l-’t.  Leonard  Wood  (io:  Pulaski  MO  05748- 
8‘)44 

.Status:  Unulilizvul 
Reason: in  use 
Bldg.  00407 

Property  Number:  21200580085 
l''ort  Leonard  Wood 

P’t.  Leonard  Wood  (^o:  Pulaski  MO  05748 
.Status:  Unutiliz(!d 
Rcuison:  occu])ied 

\E\V  YOUK 
BUILDINC; 

Bldgs.  1511-1518 
Properlv  Number:  21200820100 
U.S.  Military  Academy 
'rraining  .Area 

lligblands  Cio:  Orange  NY  10000 

.Status:  Unutilized 

Reason:  occu|)i(ul 

Bldgs.  1528-1  52(i 

Properly  Number:  21 2008201  (il 

U..S.  Mililarv  Academy 

Training  Area 

I  ligblands  (io:  Orange  NY  10000 
.Status:  Unutilized 
Ri;ason:  occupied 
Bldgs.  1704-1705.  1721-1722 
Properly  Nund)er:  21200820102 
U..S.  Mililarv  Academy 
Training  Area 

lligblands  Uo:  Orangi;  NY  lOilOO 
.Status:  Unutilized 
R(!ason:  occupied 
Bldg.  1728 

I’roiJcnty  Number:  21200820108 
U..S.  Military  Academy 
Training  Area 

lligblands  (io:  Orange  NY  lOOtlO 

.Status:  Unutiliztid 

R(!ason:  occupied 

Bldgs.  1700-1700 

Properly  Numlxir:  21200820104 

U-.S,  Military  Academy 

Training  Area 

1  ligblands  Uo:  Orang(!  NY  lOOOli 

.Status:  UnutilizeuI 

Reason:  occu))ied 

Bldgs.  1781-1785 

Proi)erly  Number:  21200820105 

U..S.  Military  Acaibiinv 

Training  Ar(!a 

I  ligblands  Uo:  Orange  NY  10000 
.Status:  Unulilized 
R(iason:  occupied 

TEXAS 

BUll.niNU 

Bldg.  7187.  Fort  Bliss 
Property  Number:  21100040504 


FI  Paso  Uo:  FI  Paso  TX  70!)10 
.Stains:  Unulilized 
Reason:  occu|)ied 
Building  0024 

Properly  Nund)er:  21201240012 
1 1 881  Montana  Ave. 

I'l.  Bliss  TX  70010 

•Slatus:  Fxcess 

Reason:  occupieil 

Bldgs.  4210.  4227 

Proi)erly  NuTnber:  21200220180 

l''orl  Hood 

h’l.  Hood  Uo:  Bell  TX  70544 
Stains:  Unulilizcid 
Reason:  admin  use; 

Bldgs.  4220.  4280.  4281 
Pro])(!rlv  Number:  21200220140 
l•’orl  1  lood 

k’l.  Hood  (io:  Bell  TX  70544 

.Status:  I Inutilized 

R(;ason:  admin  use 

Bldgs.  4244.  4240 

Property  Number:  21200220141 

l-'orl  Hood 

l-'l.  Hood  (io:  Ibdl  TX  70544 
.Status:  Unulilized 
Reason:  admin  use 
Bldg.  04885 

Properly  Numb(!r:  21200440000 

l-’ort  Hood 

Bell  TX  70544 

.Status:  Fxcess 

R(!ason;  occupitul 

Bldg.  044()8 

Propeilv  Number:  21  2004400‘)0 

l-’orl  Hood 

Bell  TX  70544 

.Status:  1-Lxcess 

Rtuison;  occu|)ied 

Bldg.  07002 

Pro])(;rlv  Number:  21200440100 

l-'orl  Hood 

Bell  TX  70544 

.Status:  Fxi:(;ss 

Reason: occupied 

Bldg.  57001 

Property  Number:  21200440105 

l-’orl  I  looil 

Bell  TX  70544 

.Status:  F.xc:(!SS 

Reason:  occupied 

Bldgs.  125.  120 

Properly  Number:  21200020075 

l-’orl  Hood 

B(dl  TX  70544 

.Status:  Fxcess 

Reason:  occupied 

Bldg.  02240 

Property  Number:  21200020078 

l-’orl  Hood 

Bell  TX  70544 

.Status:  Fxcess 

Reason:  occu|)ied 

Bldg.  04104 

Properly  Number:  21200020070 

l-’orl  I  lood 

Bell  TX  70544 

.Status:  Fxcess 

Reason:  oc.cu|)ied 

Bldgs.  04218.  04228 

l’roi)erty  Number:  21200020080 

l-’ort  Hood 

Bell  TX  70544 

.Status:  Fxcess 
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Kdiison:  ()(:(:ii|)i(!(l 
ltl(l}>.  04272 

I’roporty  Niiinl)(!r;  2 1 2()0()2()0H  1 
l■'()l'l  Hood 
|}(!ll  I'X  7()ri44 
.Sliiliis:  8x(;(!ss 
Kciison:  iiol  ()(:(:ii|)i(!(l 
0441."i 

I’ropiii'ly  Nmnl)i!r:  21  2()0()200}!2 

l'’()rl  Hood 

8(!|1  TX  7().">44 

.Sliiliis:  lixcxiss 

Roason:  occiipiial 

IJkig.  ()44<):{ 

PropiM'ty  Nuinlx!!"  212()()()2()0‘)1 

l''oil  Hood 

Hell  TX  70544 

Slatiis:  lixeass 

R(!ason:  occaijiiad 

Bldg.  04494 

Bropca  ty  Niimbar:  21200020092 

l''orl  Hood 

Ball  TX  70544 

.Status:  Kxcass 

Raason;  oacupicul 

Bldg.  04092 

Bro])i!rty  Nuinbar:  21 200()20099 

l''orl  Hood 

Ball  TX  70544 

.Status:  Excess 

Raason:  ()(:(;u])iad 

Bldg.  04040 

l’ro|)arty  Niunb(!r:  21200()20094 

Eort  1  lood 

Ball  I'X  70544 

.Status:  l']xc(!ss 

Raason:  oc(:ui)iad 

Bldg. 04045 

l’ro])arty  Niunbcir:  21200(i20095 

l''orl  I  lood 

Ball  TX  70544 

.Status:  Excciss 

Riuisou:  occui)i(!d 

Bldg.  20121 

lTo|)arly  Nuiubar:  21200020097 

Eort  Hood 

Ball  TX  70544 

.Status:  I'lxcass 

R(!ason:  occui)iad 

Bldg.  91052 

I’roparty  Nuiubar:  21200020101 

Eort  Hood 

Ball  TX  70544 

.Status:  Excess 

Raason:  occupied 

Bldg.  1945 

Broparty  Nuiubar:  21200740070 

Eort  1  lood 

Ball  I'X  70544 

.Status:  Excess 

Reason:  utilized 

Bldgs.  i:i4a.  lt)41 

Broparty  Nuiubar:  21200740071 

luirt  Hood 

Ball  TX  71)544 

.Status:  Excess 

Reason:  utilized 

Bldg.  1949 

Broparty  Nuiubar:  21200740079 

luirl  Hood 

Ball  TX  70544 

.Status:  Excess 

Raason:  utilized 

Bldg.  1940 


Broparty  Nuiubar:  21200740074 

b’ort  Hood 

Ball  TX  70.544 

.Status:  E]xcass 

Reason:  utilized 

Bldg.  4207 

Broparty  Nuiubar:  21200740070 

l■'orl  I  lood 

Ball  TX  70.544 

.Status:  Eixeass 

Raa.soii:  utilized 

Bldg.  420H 

Broparty  Nuiubar:  21200740077 

I'ort  Hood 

Ball  TX  70544 

.Status:  Excess 

Reason:  utilized 

Bldgs.  4210.  4211. 4210 

Broparty  Nuiubar:  21200740078 

E’ort  Hood 

Ball  TX  70,544 

.Status:  Exi:ass 

Raa.soii:  utilized 

Bldg.  4219A 

Bro])arty  Nuiubar:  21200740079 

E'ort  Hood 

Ball  TX  70.544 

.Status:  Excess 

Raa.soii:  utilized 

Bldg.  04252 

Broparty  Number:  21200740081 

l''ort  1  lood 

Ball  rX  70544 

.Status:  Eixeass 

Raason:  utilized 

Bldg.  04480 

Broparty  Number:  21200740089 

luirt  I  lood 

Ball  TX  70544 

.Status:  Eixeass 

Reason:  utilized 

Bldg.  04485 

Bro|)artv  Number:  21200740084 

luirl  Hood 

Ball  TX  70544 

.Status:  Excess 

Reason:  utilized 

Bldg.  04489 

Bro])arty  Number:  21200740080 

luirt  Hood 

El.  Hood  TX  70544 

.Status:  Excess 

Reason:  utilized 

Bldgs.  4491,4492 

Broparty  Number:  21200740087 

luirl  Hood 

Ball  TX  70544 

.Status:  Excess 

Reason:  utilized 

Bldgs.  04914.  04915.  04910 

Broparty  Number:  21200740089 

l-’ort  Hood 

Ball  TX  70544 

.Status:  Excess 

Raason:  utilized 

Bldg.  20102 

Broparty  Number:  21200740091 

l''orl  I  lood 

Ball  TX  70544 

.Status:  Excess 

Raason:  utilized 

Bldg.  20118 

Broparty  Number:  21200740092 
l''orl  I  lood 


Ball  TX  70544 
.Status:  Excess 
Reason:  utilized 
Bldg.  29027 

Broparty  Number:  212007400t)9 

b'ort  Hood 

Ball  rX  70544 

.Status:  Excess 

Raason:  utilized 

Bldg.  50017 

Broparty  Number:  2 1 2007400')4 

l''orl  Hood 

Ball  TX  71)544 

.Status:  I'ixcass 

Raason:  utilized 

Bldg.  50202 

Bro])arly  Number:  21200740095 

l•’ort  Hood 

Ball  TX  70544 

Status:  Excess 

Raason:  utilized 

Bldg. 50224 

Broparty  Number:  212007400‘)0 

E'ort  Hood 

Ball  TX  70544 

.Status:  Excess 

Raason:  utilized 

Bldg.  50929 

Broparty  Number:  21200740100 

E'ort  Hood 

Ball  TX  70544 

.Status:  Eixeass 

Raason:  utilized 

Bldg.  92049 

Broparty  Number:  21200740102 

E'ort  Hood 

Ball  TX  70544 

.Sl.'itus:  Excess 

Raason:  utilized 

Bldg.  92072 

Broi)arly  Number:  21200740109 

E'ort  Hood 

Ball  TX  70544 

.Status:  Eixeass 

Reason:  utilized 

Bldg.  <)2089 

Bro])arly  Number:  21200740104 

E'ort  1  lood 

Ball  TX  70544 

.Status:  Excess 

Reason:  idilizad 

Bldgs.  04219.  04227 

Broparty  Number:  2120074t)189 

E'ort  Hood 

Ball  TX  70544 

.Status:  Excess 

Raason:  utilized 

Bldg.4404 

Broparty  Number:  21200740190 

E'ort  1  lood 

Ball  TX  70544 

.Status:  Excess 

Raason:  utilized 

Bldg.  50()07 

Broparlv  Number:  21200740191 

E'ort  1  lood 

Ball  TX  70544 

.Status:  Excess 

Raason:  utilized 

Bldg. 91041 

Broparty  Number:  21200740192 
l•'orl  Hood 
Ball  TX  70544 
.Status:  Excess 
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Kttiison:  ulilizod 
5  Hidgs. 

I’loptniy  Niindx!!':  212()()7-4()l‘):t 
l-’orl  Hood 

aaoio.  ‘Boi  1,  ‘t:{()i2. 

Itoll  'I  X  7(ir>44 
.Status:  Hxcoss 
Roasoii:  iitili/od 
Bldg.  ‘)4();tl 

I’ropi'ily  Nuinlior:  212()074()104 
l''ort  Hood 
Boll  I’X  7(i.^44 
Status:  Hxcoss 

I  Roason:  utili/.od 

VIliC.IMA 
BHILHINC 
Bldg.  r2827 

l’ro|)orty  Nuinbor:  212()():t2()172 
I'ort  Pickott 

Blac:kstouo  Cir.  Nottowav  X'.A  22824 
Status:  Uiuitilizod 
Roason:  o(:«:u])iod 
Bldg.  T2841 

Proporty  Nund)or:  2t20()22()172 
l-'ort  Pickott 

Bhu;kstono(;o:  Nottoway  V.\  22824 
Status:  liuutilizc!d 
Roason:  occupitul 
Bldg.  01014 

Proportv  Nuiuhor:  212007200(i7 
Fort  .Story 
I't.  Story  \'A  2243*1 
.Status:  Hnutilizod 
Roason:  occ:npiod 
Bldg.  01002 

ProptMtv  Nuinbor:  21200720072 
l-’ort  .Storv 
Ft.  Story  V.\  224.30 
.Status:  Hnutilizod 
Roason: occupiod 
Bldg.  00213 

Pro])(‘rlv  Nuinbor:  21200720072 
Fort  Fustis 
Ft.  F:ustis  \'.\  22004 
Status:  Hnutilizod 
Roason:  occujiiod 
4  Bldgs. 

Proporty  Nuinbor:  21200720074 
l-'ort  Fust  is 

01314. 01322.  01328.  01320 
l-’t.  Fustis  \’A  22004 
Status:  Hnutilizod 
Roason:  occupiial 
4  Bldgs. 

Proporty  Nuinbor:  21200720073 
l-’ort  Fustis 

01324.  01342. 01340. 01537 
l-'t.  Fustis  \'A  22004 
Status:  Hnutilizod 
Roason:  o(:cu))iod 
Bldgs.  01707.01710 
Proportv  Nuinbor:  21200720077 
Fort  Fustis 
Ft.  Fustis  VA  22l>04 
.Status:  Hnutiliziul 
Roason:  occiijiiod 
Bldg.  01720 

Pro|)orly  Nuinbor:  21200720078 
l-’ort  Fustis 
Ft.  Fustis  VA  22004 
Status:  Hnutilizod 
Roason:  o(:c:u|)iod 
Bldgs.  01721.01725 


Pro|)orty  Nuinbor:  21200720070 

l-’orl  Fustis 

FI.  Fustis  VA  22004 

.Status:  Hnutilizod 

Roason:  occupiod 

Bldgs.  01720.  01723.  01721) 

Proporty  Nuinbor:  21200720080 

l-'ort  Fustis 

l-'l.  Fustis  VA  22()04 

.Status:  Hniililizod 

Roason:  occu|)iod 

Bldgs.  01724.  01743.  01747 

Proi)orly  Nuinbor:  21200720081 

l-'orl  l-iuslis 

Ft.  Fustis  VA  22004 

.Status:  I  Inutilizod 

Roason:  occupiod 

Bldg.  01741 

Proporty  Nuinbor:  21200720082 

l-’ort  Fustis 

l-’l.  Fustis  VA  22()04 

.Status:  Hnutilizod 

Roasou:  occiijiiod 

Bldg.  02720 

Proporty  Nuinbor:  21200720082 

l-’ort  Fustis 

Ft.  Fustis  VA  22004 

.Status:  Hnutilizod 

Roason:  oci.upiod 

W’ASIIlS'CrON 
BHll.DlNH 
2  Bldgs. 

Proporty  Nuinbor:  21100020272 
l-'orl  Fowls 

l-’t.  Fowls  (;o:  Piorco  VVA  08422 
Focalion: 

HOI  3  A.  110241-: 

.Status:  Fxcoss 
Roason:  occupiod 

HSA 

ARKANSAS 

BHIFHINC 

.Sulphur  Rock  Radio  .Slalion 
N.  Main  Stroot 
Sulpbur  Rock  AR  72370 
Proporty  Nuinbor:  54201220008 
Status:  Fxcoss 

CSA  Nuinbor:  7-B-AR-370-AA 
Roason:  Fxinossion  ol  intorosi 

ARKANSAS 

BHIFDINC; 

Winnosbuig  Radio  .Station 

.S\V  .Sido  or  .Stall!  Hwv  18  H  Coiinlv  Rd. 

Cash  AR  72421 

Pro])orty  Nuinbor:  34201220012 
.Status:  Fxcoss 

CFSA  Nuinbor:  7-B-AR-0377 
Roason:  Adviii  lisod  lor  .Sail! 

Coiniuonis:  0'8"  x  13'3":  slorago/oHico:  lair 
c.onditions:  nooil  ropairs 

DISTRICT  OF  COIA  ’Mill A 

BHIFHINC 

WosI  Hoating  Plant 

1031  2!>lb  St.  NVV 

Washinglon  DC  20007 

Proporty  Nuinbor:  34201140000 

.Status:  .Surplus 

CSA  Nuinbor:  DC-407-1 

Roason:  Advorlisod  lor  salo 


FLORIDA 
BHIFHINC 
4  .Slrucluros 

142  Koopor’s  Collago  Way 
Capo  .San  Bias  l-’F  22430 
Proporlv  Nuinbor:  34201220008 
.Stains:  .Surplus 

CSA  Nuinbor:  4-H-l'’F-l 203,-\A 
Hiroclions:  Capo  .San  Bias  Figbthouso. 

Koopor’s  Qiiarlors  A.  Kooiior’s  Quarlor  B.  K 
an  Oil/.Storago  .Shod 
Roason:  Convovanco  ponding 

CFORCIA 
BHIFHINC 
3  Acros 

l-’orinor  CB7  Radio  Coininiinication 
'rownsond  CA  21 221 
Pro])orty  Nuinbor:  34201210008 
.Stains:  Fxcoss 

CSA  Nuinbor:  4-H-CA-883AA 
Roason:  Advorlisod  I'or  salo 

IDAHO 

BHIFHINC 

Moscow  l-'odoral  Bldg. 

220  Fast  3th  .Stroot 

Moscow  IH  82842 

Projiorlv  Nuinbor:  34201140002 

Status:  .Siiriiliis 

C.SA  Nuinbor:  9-C-IH-372 

Roason:  Convovanco  ponding 

ILLINOIS 

BHIFHINC 

1  FT  A.).  I'illison 

Army  Rosorvo 

Wood  Rivor  IF  02003 

Proporlv  Nuinbor:  34201110012 

.Status:  Fxcoss 

CS;\  Nuinbor:  l-H-11-728 

Roason:  (^oiwoyanco  iionding 

IOWA 

BHIFHINC; 

H..S.  Arinv  Rosorvo 
020  Wost  3th  .St. 

Cam  or  I A  30428 

Projjorty  Nuinbor:  34200020017 

.Status:  Fxcoss 

(;.SA  .Nuinbor:  7-H-1A-0310 
Roason:  Advortisod  lor  salo 
NRC.S-IISHA  Unit 
1820  F.  Fiiclid  Avo. 

Hos  Moinos  lA  3t)212 
Proporlv  Niimbor:  34201240004 
Status:  Fxcoss 

CSA  Nuinbor:  7-A-1A-03  1 1-AA 
Hiroclions:  incliidos  2  Bldgs.:  inasonrv  2.048 
sF  +/-.  I’ranio  3.312  sF  +/- 
Roason:  Fx])rossion  ol  intorosi 

MAINE 

BHIFHINC; 

C;olumbia  falls  Radar  .Silo 
Tibbolstown  Road 
C;oluinbia  Falls  Ml-]  04022 
Proporlv  Nuinbor:  34201140001 
.Status:  Fxcoss 

C;.SA  Nuinbor:  l-H-MF-0087 
Hiroc.tions:  Buildings  1.  2.  2.  and  4 
Roason:  Fxprossion  of  intorosi 
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M  AMY  LAND 
Hllll.DlNt; 

A|)])niis(!rs  .Sion; 
lialtiniori!  Ml)  21202 
l’r()]){!rtv  Niimlxir:  .^420 lOSOOl 0 
.Sliiliis;  l']x(:(!ss 

(I.SA  Number:  4-(;-Ml)-()(i2;{ 

Keason:  Advertised  Idr  sale 

MICIIICAN 

Hllll.DINC 

CI’  T  (ieorge  .S.  Crahhe  U.SARC 
2001  \Vel)l)er  .Striuil 
.Sa{>ina\v  Ml 

I’roixiily  Number:  .^4201020018 

.Slalus:  I'ixc:ess 

eSA  Number:  1-l)-Ml-82r) 

K(!as()n:  (iouveyaiiee  peudiii” 

Ibuiver  Island  Iligb  Leved  .Site 
.South  ImuI  Road 
Heaver  Island  Ml  40782 
Hroixatv  Number:  .24201140002 
Slalus:  I'ixcess 

eSA  Number:  l-X-Ml-(i04H 
R(!ason:  (ionveyancc!  pendin<> 

MIN.\i:S()TA 

HlllLDlNC; 

Noves  baud  Fort  ol'bntrv 
.S\V  Sideol  US  Rte.  7.2 
Noyes  MN  20740 
Hro|)erly  Number:  24201230007 
Stains:  Excess 

USA  Number:  1-U-MN-0203 
Directions:  oiu;  main  bld<>.:  one;  storaj>(;: 

apjji'ox.  10.000  and  000  si'.  ri;si)ectiv(;lv 
Reason:  Exieression  ol  interest 

MISSOl  ’HI 

Nat'l  l’(;rsonm;l  Records  Uenler 
1 1 1  \Yinneba‘>e) 

St.  bonis  MO  03118 
baudholding  A<>(;ncv:  U.SA 
Hro])(;rtv  Number:  24201220000 
.Status:  bxc(;ss 

U.SA  Number:  7-U-MO-0084 
Reason:  Adv(;rtised  tor  sale 
Uraiu;  Radio  .Station 
Elm  .Str(;el  Rd. 

Marionville  MO  02033 
bandholding  Agency:  U.SA 
Property  Nnndier:  24201240003 
.Status:  Exc(;ss 

U.SA  Number:  7-H-MO-0008 
Reason:  Advertised  for  sab; 

MONTANA 

James  b'.  Hattin  &  (ionrtbouse; 

310  North  2lith  Street 
Hillings  MT  20101 
bandbolding  Ag(;ncy:  U.SA 
Prop(;rty  Nnmb(;r:  24201210002 
.Status:  Exc(;ss 

U.SA  Nnmb(;r:  7-U-M'r-0()21-AH 
R(;ason:  Advertis(;d  Idr  sab; 

\’HVADA 

HUIbDlNU 

Alan  Hibb;  l''(;(b;ral  Hldg. 

000  .S.  l.as  V(;gas  Hlvd. 

bas  Vegas  NV  80101 

Pro])(;rly  Nnmb(;r:  24201210000 

.Status:  Excess 

USA  Number:  O-U-NV-202 

R(;ason:  Expr(;ssion  of  inl(;rest 


MEW  lEHSEY 
HUIbDlNC; 

(iamp  Petricktown  .Suj).  b’acilitv 
US  Route  130 
P(;drickto\vu  Nj  08007 
Property  Numb(;r:  24200740002 
.Status:  Exc(;ss 

USA  Nnmb(;r:  l-D-N|-t)002 
Reason:  Expr(;ssion  orint(;n;st 
N(;u'  M(;xico 
Hnibling 

U.SDA/NRUS  Urants  Eield  OHice 

1  1 7  N.  Silver 

Urants  NM  87020 

Prop(;rty  Numb(;r:  24201220011 

.Status:  .Surplus 

USA  Nnmb(;r:  7-A-NM-00t)4 

R(;ason:  Expr(;ssion  orinter(;st 

X'OHTII  (:AH()U\’A 
HUIbDlNU 
Ur(;envilb;  .Site; 

10000  C;lu;rrv  Run  Rel. 

Ure;e;nvilb;  NCi  27834 
Pre)])e;rtv  Nnmbe;r:  24201210002 
.Steitus:  Unntilize;el 
U.SA  Nnmbe;r:  4-2-NU-0723 
Re;ase)n:  Exi)re;,ssie)n  eel  inte;re;.sl 

OHIO 

HUIbDlNU 

Oxidrel  U.SAR  l''iie:ility 

0227  'I’eeebl  Reeael 

Oxidrel  C)l  I  42020 

Pre)pe;rty  Numbe;r:  24201010007 

.Stiitus:  l•ixe:e;ss 

(kSA  Nnmbe;r:  1-D-Ol  1-833 

Re;ase)n:  Aelve;rtise;el  Idr  sab; 

Armv  Re;se;rve;  (ie;nle;r 

2301  Ilanse;rman  Rel. 

Parimi  ()1 1  44130 
Preeperty  Nnmbe;r:  24201  t)200t)<t 
.Stiitus:  Exe:e;ss 
U.SA  Number:  l-D-OI  1-842 
Reeaseni:  (k)nveyime:e;  pe;neling 
b'l'U.  Dwite  Se:haHne;r 
U.  S.  Army  Re;se;rve;  Ue;nte;r 
1 01 1  Ueirge;  Hlvel. 

Akrem  OH  44310 

Pre)pe;rly  Numbi;r:  24201120000 

.Status:  Exe:e;ss 

U.SA  Number:  l-D-OI  1-830 

Re;iise)n:  Expre;ssiem  eil  inte;re;st 

OKLAHOMA 

HUIbDlNU 

bamar  Raeliei  Statieiu 

.S.  eil  (’.emnty  Rel. 

biinuir  OK  74820 

Pre)pe;rty  Numbe;r:  24201240002 

.Stiitus:  Exe:e;ss 

U.SA  Numbi;r:  7-H-OK-()281 
Reiiisem:  Ailve;rtise;el  bir  side; 

OHEGON 
HUIbDlNU 
3  Hblgs./biiiiel 
O  TIIR-H  Riieliir 
Uity  Rel  214 

Ubristniiis  Viilb;y  OR  07041 
Pre)|)e;rly  Numbe;r:  24200840003 
.Status:  Exe:e;ss 

USA  Numbe;r:  0-D-OR-()708 
Re;iison:  Ueinveeyance;  pe;neling 


HE\’MSYLVA\IA 

HUIbDlNU 

Olel  Miirie;nvilb;  Ueimiieiunel 
no  Seiiitb  l'eire;sl  St. 

Miirienvilb;  PA  10230 
Preipeerty  Numbe;r:  24201 23t)001 
.Stiitus:  Exe:e;ss 

U.SA  Numbi;r:  4-A-PA-808AD 
Dire;i:tii)ns:  10  bblgs.:  weieiel  riiriii  eln|)b;x; 
i)lTie:i;/giiriige;:  iieili;  biirel;  sbeip:  (2)  weieiel 
she;ds;  bb)e:k  slii;el:  triiib;r;  e:iirpiirt:  teiile;! 
lilelg. 

Re;ason:  Ex|)re;ssie)n  eil  inte;re;sl 

TEXAS 

HUIbDlNU 

Ye;te;rims  Peist  01Tie:e 

1 300  Mutiimoreis  .St. 

biire;eb)  ’I’X  78040 

Pre)])e;rlv  Numbe;r:  24201240001 

Status:  Exce;ss 

U.SA  Numbe;r:  7-U-rX-102,2-AA 
Reiasein:  Expreissiein  eil’  interest 

IT  AH 

HUIbDlNU 

2  Huiblings 

ttlOO  N.  Ihvy  83 

Ueirinne;  UT  84307 

Pri)))e;rty  Numbe;r:  24201230003 

.Status:  Exe:e;ss 

U.SA  Nnmbe;r:  7-Z-U  1-0233 
Dire;e:tie)ns:  'r077  K  ■r078:  NASA  Sbuttle 
.Steinige;  Warehmiseis 
Reiiisein:  Ailvi;rlise;el  bir  side; 

WASHIXOTOX 
HUIbDlNU 
bug  I  biuse 

281  b’isb  I  liite:bi;rv  Rel. 

Quib.e;ne;  \VA  08370 
Pre)pe;rlv  Numbe;r:  24201220000 
Stiitus:  Exe;e;ss 

U.SA  Numbe;r:  0-l-\YA-1200 
Re;asi)n:  Aelveirtise;  Idr  side 

UV.S’CYbV.SVA' 

HUIbDlNU 

Wiiusau  Armv  Rese;rvi;  Utr. 

1300  .She;rmim  .St. 

Wausau  \VI  24401 

Prupeirty  Numbe;r:  24201210004 

.Stiitus:  Exe;i;ss 

U.SA  Numbe;r:  1-D-\VI-010 

Reiasein:  Expre;ssiein  eil  intereist 

bANl) 

AIUZOXA 

bAND 

02tb  Ave;/Hi;tbimy  lliime;  Rel 
(;b;neliib;  AZ  82300 
Pre)pe;rtv  Numbe;r:  24201010014 
Stiitus:  Surplus 
U.SA  Nunibe;r:  O-AZ-822 
Reiiisein:  Expriissiein  eil  inte;re;st 
0.30  ae:ri; 

Hi;lbimy  I  bime;  Reiiiel 
Ub;niliib;  AZ  8230f) 

Pre)|ie;rty  Nunibi;r:  24201030010 
.Stiitus:  Exe:i;ss 

U.SA  Numbe;r:  ‘)-l-AZ-0820 
Reiiisein:  Expreissiein  eil  interest 

CALIEOHXIA 
Drill  .Site  #3A 
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l-'oni  City  CIA  ‘);52(iH 
I’roprriv  NumliiM':  .142l)l()4()()()4 
.Slattis;  .Siir|>luK 

C.SA  Numhor;  !l-H-(;.\-l(i72-AC; 
Ki'iison:  .AdvtMliscul  lor  sah; 

IJrill  .Silo  #4 
Ford  City  C.A  ‘ia2(iH 
I’ropcMly  Nundior:  .^420 l()4()l)().^ 
.StatuK:  .Surplus 

(I.SA  Nuiuhtir:  ‘l-8-(’.A-l(i72-AII 
K(!asoii;  Advcu  lisod  lor  sah? 

Drill  .Sit(!  #(> 
l•■orll  City  CA  ‘K{2(i« 

I’roporly  Nuiubor;  .■>420  l()4()()(l(i 
.Status:  .Surplus 

C.SA  Nuinbor:  ‘)-IM:.\-l(i7:i-.\(; 

Rtiason:  ,\dvorlis<!d  lor  salo 

Drill  Silo  #!1 

Ford  City  CA  02208 

l’ro|)orly  Nuiubor:  ,^420 10401)07 

.Status:  .Surplus 

(iSA  Nuiubor:  0-B-C.\-1072-Al  1 

Roasou:  .Advortisod  Idr  salo 

Drill  Sito  #20 

I'ord  ('ily  CA  0.2208 

I’roiiorlv  Nuiulior:  .24201040008 

.Status:  Surplus 

C.SA  Nuiubor:  0-H-(:,\-1072-AD 

Roasou:  .Advorlisod  for  salo 

Drill  .Silo  #22 

Ford  City  CA  0.2208 

Frojiorlv  Nuiubor:  .24201040000 

.Status:  .Sur|)lus 

C.SA  Nuiubor:  0-1M:,\-1072-AF 

Roasou:  (auivovaiico  ponding 

Drill  Sill?  #24 

Ford  City  (LA  ‘)2208 

Fro|)(Miv  Nuiubor:  24201040010 

.Status:  .Surplus 

(LSA  Nuiubor:  0-IM;A-l(i72-AF 
Roasou:  ('.oiivovaiico  |)oudiug 
Drill  Silo  #20 
Ford  City  C.A  0.2208 
l’ro|)ortv  Nuiubor:  24201040011 
.Status:  .Surplus 

C.SA  Nuiubor:  0-H-C.A-1072-.AA 
Roasou:  Advorlisod  for  salo 
.Soal  lloacli  RR  Right  of  Wav 
Wost  10th  Sirool 
.Soal  Boacli  C.A  00740 
I’roporly  Nuiubor:  24201140012 
.Status:  .Surplus 

C.SA  Nuiubor:  0-N-<;A-1208-.AF 
Roasou:  Fxprossion  of  iutorost 
Soal  Biuich  RR  Right  of  Way 
Fast  17lh  .Strool 
.Soal  Boacli  C.A  00740 
I’roportv  Nuiubor:  24201140010 
.Status:  .Surplus 

(LSA  Nuiubor:  0-N-(LA-1208 -AB 
Roasou:  Fxprossion  of  iutorost 
.Si>al  Boacli  RR  Right  of  Wav 
Fast  of  lOlb  .Strool 
.Soal  Boacli  C.A  !)0740 
I’roporlv  Nuiubor:  24201140017 
.Status:  .SiirpliiK 

C.SA  Nuiubor:  0-N-(;A-1208-.A(; 
Roasou:  lixiirossioii  of  iutoro.sl 
.Soal  Boacli  RR  Right  of  Wav 
West  of  Soal  Boacli  Blvd. 

.Siial  Boacli  C.A  90740 
I’roporly  Nuiubor:  24201140018 
.Status:  .Surplus 

C.SA  Nuiubor:  9-N-(;.A-1208-.A.A 


Riiasoii:  Fxprossion  of  iutorost 
.Soal  Boacli  RR  Right  of  Way 
Soal  Boacli 
.Soal  Boacli  CA  ‘)0740 
I’roiiorly  Nuiubor:  24201210000 
.Status:  .Surplus 

C.SA  Nuiubor:  O-N-CLA-1 208-Al  1 
Roasou:  Fxprossion  of  iutorost 
.Soal  Boacli  RR  Right  of  Wav 
.Soal  Boacli 
.Soal  Boacli  CA  90740 
I’roiiorty  Nuiubor:  24201210007 
.Status:  .Suriilus 

C:.SA  Nuiubor:  !)-N-CA-l  208-A| 
Roasou:  Fxprossion  of  iutorost 

ILLIX'OIS 

Foriiior  Oulor  Markor  (Luiipass 
2021  Wost  82rd  I’laco 
(3iicago  11. 

I’roporty  Nuuib(!r:  24201220002 
.Status:  Fxcoss 
CS.A  Nuiubor:  1-11-1-797 
Roasou:  Advortiso  for  salo 

K  AX’S  AS 
1 .04  .Acros 

Wichita  Auloiiiatod  Flight  .Sorvico 
.Aiilboiiy  K.S  0700.2 
l’ro])orty  Nuiubor:  24201220002 
.Status:  Fxcoss 

(LSA  Nuiubor:  7-l)-K.S-0220 
Roasou:  Advortisod  for  salo 

Pl-X’XSYLVAXIA 

a|>|irox.  10.88 
271  .Storrollaiiia  Rd. 

Frio  I’ A  10200 
I.aiidlioldiiig  Agoiicv:  C.SA 
I’roporly  Nuiubor:  24200820011 
.Status:  .Surplus 
C.SA  Nuiubor:  4-D-l’A-0810 
Roasou:  Advorlisod  for  salo 

MAssAciii’sinrs 

FAA  .Sito 

Massasoil  Bridgo  Rd. 

Naiituckot  MA  02224 
I’roporly  Nuiubor:  242008.20020 
.Status:  .Sur])lus 
(kS.A  Nuiubor:  M.A-0892 
Roasou:  Fx|)rossiou  of  bilorosi 

Missovm 

Long  Branch  l.ako 
20174  Visitor  Coiitor  Rd. 

Macon  MO  0.2222 
l’ro])orly  Nuiubor:  24201220000 
.Status:  .Sur]ilus 
(LSA  Nuiubor:  7-D-MO-0279 
Roasou:  Fxiirossioii  of  Iutorost 
.SWl’A — loiikiiis  Aiiloiiiia  .Sito 
Barry  (Liuiity 
loiikiiis  MO 

l’ro])ortv  Nuiubor:  24201220011 
.Status:  .Surplus 
(kSA  Nuiubor:  7-B-MO-0l)90 
Roasou:  Advorlisod  for  salo 

SPY  ADA 

RBC  Wator  I’rojocI  Sito 
Buroaii  of  Roclaiiialioii 
Iloiidorsoii  NY  89011 
l’ro|)orty  Nuiubor:  24201140004 
.Status:  .Sur|)lus 
C.SA  Nuiubor:  9-1-AZ— 0202 


Roasou:  Fxprossion  of  iutorost 
X'On  ril  DAKOTA 
Vacant  baud  of  M.SR  .Silo 
.Slaiilov  Mickolsoii 
Nokoiiia  ND 

I’roporlv  Nuiubor:  24201120009 
.Status:  Surplus 
C.SA  Nuiubor:  7-D-ND-0499 
Risisoii:  Advorliscul  for  salo 

liitorior 

ALABAMA 

BlIll.DINC; 

Tract  101-02:  Trailor 

1010  (3iap])io  laiiios  A\d. 

Tuskogoo  Al.  20082 

I’roporly  Nuiubor:  01201240008 

.Status:  lliiutili/.od 

Roasou:  disiiosal  iioudiug 

Travol  Trailor 

llorsoshoo  Bond  Nal'l  I’ark 

Davistoii  Al.  20220 

I’roiiorly  Nuiubor:  01201220012 

.Status:  Uiuilili/.od 

Roasou:  Dis])osal  jioudiug 

Silvor  I  lill  Rock  1  louso 

Buffalo  Nal'l  Riviir 

SI.  )oo  AR  72872 

I’roporly  Nuiubor:  01201240010 

.Status:  Fxcoss 

Diroclious: 

Tract  00-120-1 
Roasou:  disposal  ponding 

CALirOHXIA 

BDll.DINC 

Nob  I  lill  .Showor  I  lousi; 
Yosoiuilo  Nal'l  I’ark 
'N’osoiuilo  CA  !)228‘) 

I’roporly  Nuiubor:  01201220007 
.Status:  Uuutili/od 
Roasou:  disposal  ponding 

MISSISSIPPI 

BlIll.DINC 

Tract  102-12A 

210  '/L  .South  Canal  .St. 

Natchoz  MS  29120 

I’roporty  Nuiubor:  01201240022 

.Status:  I  Iiiulilizod 

Roasou:  disposal  ponding 

Tract  1 02-1 1 B 

210  .South  Canal  St. 

Natchoz  MS  29120 
l’ro])(!rty  Nuiubor:  01201240022 
.Status:  lJuutilizod 
Diroclious: 

Natchoz  Nal'l  Historical  I’ark 
Roasou:  Disposal  |)oiidiug 
Tract  102-11 A 
210  .South  Canal  St. 

Natchoz  MS  29120 
I’roiiorty  Nuiubor:  01201240027 
.Status:  Unulilizod 
Diroclious: 

Natchoz  Nal'l  Historic  I’ark 
Roasou;  Dis]iosal  ponding 
Tract  29000 
209  Wator  I’laiil  Rd. 

Ocracoko  NC  27900 
I’roiiorty  Nuiubor:  01201240001 
.Status:  Unulilizod 
Diroclious: 
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(;a|)(;  llal((!ras  Nall  Saaslion; 
Koasoii:  Oisposal  ])(!n(liii}> 

I’racl  2‘)(i()o 

HI!)  Wall!!'  I'lanI  Rd. 

Ocracokc!  NC  27<)()() 

I’ropcn  iy  Nuinlaa"  (il  20 1240002 
Status:  liiuilili/(!(l 
Riiason:  Oisposal  puiuliii” 

NO/r/7/  CAIiOLINA 

UUII.DINC 

I'racl  20004 

100  Walor  I’laiit  Rd. 

Ocracokc!  NC.  27000 

I’roixa  ly  Numhur:  ()1201240000 

Status:  lluulilizud 

Diroctions: 

(kipo  llatliu'as  Nall  Suaslion; 
Reason:  nis|)osal  jjcuiding 
t  ract  200f)0 
221  Water  llant  Rd. 

()(;rai:oke  NC  27000 
I’roirerty  Nuinl)(!r:  01201240004 
Status:  Dnutdized 
Oinictions: 

Cape  llatteras  Natl  Seasliore 
Reason:  Dis|)osal  peudin*’ 

I'ract  .500:10 
214  Dare  Ave. 

Manteo  NC  27t).54 
I.andholdiu”  Agcaicy:  Interior 
I’roperly  Number:  01201240000 
.Status:  llnutilizcid 
Rtiason:  Disposal  pendin<> 

NOnriI  CAHOLIS'A 
IlllU.DlNC 

I’racl  .50!)20 
2 It)  Dare  Ave. 

Manteo  NC,  270.54 


l’ro])ertv  Number:  1)1201240007 
.Status:  Unutilized 
Reason:  Disposal  |)endin<> 

Tract  01-100 

120  (ireen  Acres  Lane 
Creensboro  NC  27410 
I’roperlv  Number:  0120124001.5 
Status:  Unutilized 
Directions: 

Cuilldrd  Courthouse  Nall  Military  Park 
Reason:  Dis])osal  pendin<> 

Tract  01-i:i4 

121  (Jreen  Acres  Lane 
(ireensboro  NC  274  It) 

Rro])erly  Number:  t)12t)124t)t)lt) 

.Stains:  Unutilized 
Directions: 

Cuilldrd  Courthouse  Nat 'I  Military  I’ark 
Reason:  Dispo.sal  ])endin{> 

Tract  01-141 
1 10  British  Lakes  Dr. 

(ireensboro  NC  27410 
I’roperly  Number:  01201240017 
.Status:  Unutilized 
Directions: 

CuilTord  Courthouse  Nat'l  Military  Bark 
Reason:  Dispo.sal  ])endinf> 

Tract  01-144  A 
:L50t)  Battleground  Ave. 

(ireensboro  NC  27410 
Broperty  Number:  01201240018 
.Status:  Unutilized 
Directions: 

CuiUdrd  Courthouse  Nat’l  Military  Bark 
Reason:  Dis])osal  ))ending 
Tract  01-1 44B 
10:i  British  Lakes  Dr. 

Creensboro  NC  27410 
Bropert\'  Number:  1)120124002.5 
.Status:  Unutilized 
Directions: 


(iuilford  Courthouse  Nal  l  Military  Bark 
Reason:  Disposal  ])ending 
’Tract  01-102 
107  British  Lakes  Dr. 

(Jreensboro  NC  27410 
Bro])erlv  Number:  01201240020 
.Status:  Unutilized 
Directions: 

CuilTord  (iourlhouse  Nal  l  Military  Bark 
Reason:  Disposal  pending 

ri-.W’SYLAVIA 

BUILDINC; 

Tract  101-30 
4501  County  Line  Rd. 

King  oT  Brussia  BA  10400 
Landholding  Agenev:  Interior 
Broperlv  Number:  0120124000!) 

.Status:  Excess 

Reason:  Disposal  pending 

’Tract  05-151 

1108  ’Taneylown  Rd. 

(Jettysburg  BA  17325 
Landholding  Ageiu:y:  Interior 
Broiierty  Number:  01201240028 
.Status:  Excess 
Reason:  Disposal  |)ending 

OlUX'.OX 
BOR  LamI 

Hyatt  Lake  .Sale  Bro])erty 
Hyatt  Reservoir  Area 
Ashland  OR 

Landholding  Agency:  Interior 

Bro])erty  Number:  01201240011 

.Status:  Unutilized 

Reason:  Dis])osal  pending 

|TK  Dec.  2(!i:t-(12!)4K  Tiled  2-14-i:t:  8:4.5  anil 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFR  Part  100 
[Docket  No.  FR-5508-F-02] 

RIN  2529-AA96 

Implementation  of  the  Fair  Housing 
Act’s  Discriminatory  Effects  Standard 

AGENCY:  OfTice  of  the  Assistant 
S(!t:r(;tary  for  Fair  Housing  and  Fcjual 
Opixjrtunity,  I  lUD. 
action:  Final  rule. 

SUMMARY:  Title  YIll  of  the  (avil  Rights 
Act  of  1088.  as  amended  (Fair  Housing 
Act  or  Act),  prohihits  discrimination  in 
the  sale,  rental,  or  financing  of 
dwellings  and  in  other  housing-related 
activities  on  the  basis  of  race,  color, 
religion,  sex,  di.sahility.  familial  status, 
or  national  origin.'  HllD.  which  is 
statutorily  charged  with  the  authority 
and  res))onsihilitv  for  interpreting  and 
enforcing  the  Fair  Housing  Act  and  with 
the  ])ower  to  make  rules  implementing 
the  Act.  has  long  interpreted  the  Ai:t  to 
prohibit  jnactices  with  an  unjnstituul 
discriminatory  effect,  regardless  of 
wheth(;r  there  was  an  intent  to 
discriminate.  The  elevcai  federal  courts 
of  appeals  that  have  ruled  on  this  issue 
agree  with  this  inter|)retation.  WhiU; 
Hill)  and  (;very  federal  appellate  court 
to  have  ruhnl  on  the  issue  have 
determined  that  liability  under  the  Act 
may  he  established  through  ])roof  of 
discriminatory  (diects,  the  statute  itself 
does  not  specify  a  standard  for  proving 
a  discriminatory  effects  violation.  As  a 
result,  although  HllD  and  courts  are  in 
agreement  that  ])ractices  with 
discriminatory  effects  may  violate  the 
Fair  Housing  Act.  there  has  been  some 
minor  variation  in  the  aj)plication  of  the 
discriminatory  effects  standard. 

Through  this  final  rule.  HUD 
formalizes  its  long-held  recognition  of 
discriminatory  effects  liability  under  the 
Ac;t  and.  for  ])urpo.ses  of  providing 
consistency  nationwide,  formalizes  a 
hnrden-shifting  test  for  determining 
whether  a  given  practice  has  an 
unjustified  di.scriminatorv  effect, 
leading  to  liability  under  the  Act.  'I’liis 
final  rnl(!  also  adds  to,  and  revi.ses, 
illustrations  of  discriminatory  housing 
prac.lices  found  in  HI  ID's  Fair  Housing 
Act  regulatit)ns.  This  final  rule  follows 
a  November  18,  2011,  j)ro])osed  rule  and 
takes  into  consideration  comments 
recciived  on  that  propo,sed  rule. 

'  Tliis  proainljli)  usiis  llio  liirm  "(lisiihililv  "  lo  rtlbr 
lo  what  till!  Act  and  its  iniplonuMitin^  n!i>ulali()ns 
lorm  a  "liandicap."  Itoth  tia  ins  liavo  tho  same  lii^al 
moaning.  Sao  l}ia<;tlon  v.  AI>hotl.  ,'>24  II..S.  (i24,  (iSl 
(looa). 


DATES:  lifjhctive  DaUr.  March  18,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
jeanine  Worden,  Associate;  U(;n(;ral 
Counsel  for  h’air  1  lousing.  Office  of 
Ceneral  (iounsel,  U.S.  I)e])iirtm(;nt  of 
Housing  and  Urban  l)(;velo])ment.  451 
7th  .Street  .SW.,  Washington,  DC  20410- 
0500,  telephone  numher  202—402—5188. 
F(;rsons  who  are  d(;af.  are  hard  of 
hearing,  or  have  speech  im|)airment.s 
may  contact  this  ])hon(;  numher  via  TTY 
hv  calling  the  Fed(;ral  Relav  .Service  at 
8(K)-877-8309. 

SUPPLEMENTARY  INFORMATION: 

I.  Executive  Summary 

A.  Purposf^  ol  Rcgiihitorv  Action 

Need  for  the  Hegidotion.  This 
regulation  is  needed  to  formalize  HUD's 
long-held  interpretation  of  the 
availability  of  “di.scriminatorv  effects” 
liability  under  the  Fair  Housing  Act,  42 
U..S.C.  3801  et  seej.,  and  to  provide 
nationwide  consistency  in  the 
application  of  that  form  of  liahilitv. 

HUD,  through  its  long.standing 
int(;rpretation  of  the  Act.  aiul  the  eleven 
fed(;ral  courts  of  apjjeals  that  have 
addressed  the  issue;  agree  that  liability 
und(;r  the  Fair  Housing  Act  may  arise; 
from  a  facially  neutral  practice  that  has 
a  discriminatorv  effect.  The  twelfth 
court  of  ap])(;al.s  has  assumed  that  the 
Fair  Housing  Act  includes 
discriminatorv  effects  liahilitv.  hut  has 
not  decided  the  issue;.  Threnigh  four 
ele;e'.aeles  e)f  e:a.se;-l)y-e:ase;  iipplie;atie)n  e)f 
the  h’air  He)using  Ael’s  elisea’iminateery 
effeeds  stanelarel  by  HUD  anel  the;  e:e)urt.s, 
a  small  ele;gre;e  e)f  variation  Inis 
eleveleipeel  in  the;  me;the)ele)le)gy  eif 
])roving  a  claim  eif  eli.scriminateiry  efleeds 
liability.  This  ine;on.siste;ne;y  threatens  to 
create;  une:e;rtaiiity  as  tei  Imw  |)artie;s’ 
cemduct  will  he  evaluale;d.  This  rule 
feninally  e.slahlisht;s  a  thre;e;-part  hurelen- 
shifting  t(;.st  currently  useel  by  HUD  anel 
ineist  fedt;ral  e:ourts,  there;hy  prewieling 
greater  edarity  anel  predictability  for  all 
])artie;s  engaged  in  henising  transactiems 
iis  te)  heiw  the;  eliscriminatorv  effe;e:ts 
stanelarel  aj)])lies. 

How  the  Hide  Meets  the  Need.  This 
rule;  serves  the;  ne;e;d  ele;se:rihe;el  aheive;  hv 
e;.stahli.shing  a  consistent  stemelarel  for 
asse.ssing  e:hiims  that  a  faeaallv  neutral 
pr;ictie:e;  vie)late;.s  the;  Fair  Henising  Act 
<mel  by  ine:e)r])or<iling  that  stemelarel  in 
HUD's  e;xi.sting  Fair  Henising  Act 
regulatiems  at  24  CiFR  100.500.  llv 
feninalizing  the;  thre;e;-|)art  Inireleai- 
shifting  test  for  preiving  sue:h  liability 
unde;r  the;  Fair  Henising  Ae:t,  the  rule; 
])re)viele;s  feir  cemsistent  anel  preelictahle; 
aiijilicatiem  eif  the;  lest  on  a  natienial 
basis.  It  eiLso  eiffers  clarity  tei  peir.sons 
seieking  henising  anel  persons  engageel  in 
housing  transactiems  as  to  how  tei  as.sess 


peitential  edaims  inveilving 
elise:riminatory  e;ffe;ct.s. 

Leg(d  Aiithoritv  for  the  Bef’elation. 

'I’lie  leigal  autheirity  feir  the  reigulatiein  is 
feniiul  in  the  Fair  Henising  Ae:t. 
.Speiedfically,  .sectiein  808(a)  eif  the;  Ae:t 
give;s  the;  .Se;e;re;tarv  eif  HUD  the 
“autheirity  anel  resjieinsiliility  feir 
iielministering  this  Ae;t.”  (42  U..S.U. 
3808(a)).  In  aelelitiein.  se;e:tiein  815  eif  the 
Ae:t  provieles  that  “lt|he;  Se;e;re;tarv  mav 
make;  ruleis  (inedueling  rule;.s  feir  the 
e;eille;e:tiein.  m;iinte;nane;e.  anel  analysis  eif 
ajipreipriate  elata)  to  eiarry  out  this  title. 
The;  .Se;e:re;tarv  shall  give  public  neilie:e 
anel  opportunity  for  eximment  with 
respect  to  all  rules  maele  imeler  this 
se;e;tiein.”  (42  U..S.r,.  3814a.)  HUD  alsei 
has  general  rulemaking  authority,  nneler 
the  Department  of  Henising  and  Urban 
De;ve;lei]nne;nt  Ae:t.  to  make  suedi  rules 
anel  re;gulatieins  as  may  he;  neeiessary  to 
e:arrv  out  its  funedions,  powers,  and 
ehitie;s.  (.Se;e  42  U..S.r,.  3535(el).) 

B.  Sninnuiiy  of  the  Mojor  Provisions 

'I  bis  rule;  feirmally  establishes  the; 
three-part  liurele;n-shi fling  te;.st  for 
ele;te;rmining  when  a  preiedieie;  with  a 
elise:riminateiry  e;ffe;ed  vieilate;s  the;  Fair 
1  leiusing  Aed.  Unele;r  this  te;.st.  the; 
ediarging  parlv  eir  phiintiff  first  lieiars  the; 
liurelen  eif  proving  its  prima  faede;  e:ase; 
that  a  pniediex;  reisults  in.  eir  wenilel 
lireeliediilily  result  in.  a  eliscriminateirv 
eiffeed  ein  the;  li.isis  eif  a  preiteiedeel 
ediaraederislic.  If  the;  ediarging  p.irty  eir 
jilaintiff  preives  a  prima  faede;  e:ase,  the; 
hurelen  eif  preieif  shifts  tei  the;  re;s]ieinde;nl 
or  defenelant  to  prove  that  the; 
ediallenged  praedie.e;  is  ne;e;e;ssarv  tei 
aediieve  eine;  eir  more  eif  its  sulistantial. 
leigitimate.  neinelise:i  iminatory  intereists. 
If  the  res|ionelent  eir  elefenelant  satisfies 
this  hurelen,  then  the  ediarging  party  or 
])laintiff  iiieiy  still  estalili.sh  lieiliility  by 
proving  that  the  suli.stantial,  legitimate, 
noneli.se:riniinatory  intere.st  could  he; 
serveel  hv  a  jinudice  that  has  a  l(;.ss 
elise;riniinateiry  effe;ed. 

This  rule;  akso  aelels  anel  revises 
illustrations  eif  j}raedice;s  that  vieilate  the; 
Aed  through  inte;ntional  eliseiriniination 
eir  threnigh  a  disea  iniinatory  effeed  uneler 
the  stanelarels  outlineel  in  §  100.500. 

C.  Hosts  and  Benefits 

He;e:ause;  the;  rule;  eleies  neit  ediaiige 
ele;e:aeles-eilel  suhstaiitive;  hiw  articiilateel 
by  HUD  anel  the;  exiurts.  hut  rather 
feirmalizes  a  edear.  exinsi.stent. 
nalieniwiele  sliinelarel  feir  litigating 
eliscriminateirv  effeeds  e:a.se;s  nneler  the; 
Fair  Housing  Aed.-  it  adels  nei  aelditieinal 
exists  tei  heiusing  preividers  anel  others 
engageel  in  housing  transiictieiiis.  Rather. 

-.See  nil.  12.  28.  .sii/irn.  (lisciissing  HUH 
aciniinistriilivi!  tlccisidn.s  .iiul  lodonil  court  nilin^s. 
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the  rule  will  siinjililv  eoiupliance  with 
the  Fair  Housing  Act's  discriuiinatorv 
effects  standard  and  decrease  litigation 
as.s(H:iat(Ml  with  such  claims  hy  clearly 
allocating  the  burdens  of  ])roof  and  how 
such  burdens  are  to  he  met. 

11.  Background 

The  Fair  Housing  Act  was  enacted  in 
1988  (Pub.  b.  90-284.  codified  at  42 
II..S.(;.  3()01-3(jH).  3031)  to  combat  and 
jirevent  segregation  and  discrimination 
in  housing,  including  in  the  sale  or 
rental  of  housing  and  the  i)rovisit)n  of 
advertising,  lending,  and  brokerage 
.services  related  to  housing.  The  Fair 
Housing  Act's  “Declaration  of  l\)licv  " 
specifies  that  "|i|t  is  the  jjolicy  of  the 
United  States  to  jjrovide.  within 
constitutional  limitations,  for  fair 
housing  throughout  the  United  States."  * 
(Congress  considered  the  realization  of 
this  policy  "to  he  of  the  highest 
priority."  •*  The  Fair  Housing  Act's 
language  prohibiting  discrimination  in 
housing  is  "broad  and  inclusive;"  '’  the 
purpo.s(!  of  its  reach  is  to  replace 
s(!gregated  neighborhoods  with  “truly 
integrated  and  halanc(!d  living 
|)atterns."  •’  In  comiiKiinorating  the  4()th 
anniver.sary  of  the  Fair  1  lousing  Act  and 
the  2()th  anniversary  of  the  Fair  Housing 
Amendments  Act.  the  Hou.se  of 
Rej)re.sentatives  reiteratiid  that  “the 
intent  of  C.ongress  in  passing  the  Fair 
Housing  Act  was  broad  and  inclusive,  to 
advance  (upial  opportunity  in  housing 
and  achi(!ve  racial  integration  for  the 
benefit  of  all  |)eo])le  in  the  United 
•States."  ~  (.See  the  pniamhle  to  the 
November  10.  201 1 .  jjroposed  rule  at  70 
FR  70922.) 

The  Fair  Housing  Act  gives  HUD  the 
authority  and  resjjonsibility  for 
administering  and  enforcing  the  Act." 
including  the  authority  to  conduct 
formal  adjudications  of  Fair  Housing 
Act  comj)laints''  and  the  power  to 
promulgate  rules  to  interj)ret  and  carry 
out  the  Act.'"  In  keeping  with  the  Act's 
“broad  remedial  intent."  ' '  HUD.  as  the 
following  discussion  ndlects.  has  long 
interpreted  the  Act  to  j)rohihit  practices 
that  have  an  unjustified  discriminatory 
effect,  rtigardless  of  intent.  (.Sec;  also  the 


'42  ti..s.(:. 

*  Tnillictinir  v.  Mi-lro.  IJIc  Ins.  do..  4()a  11. S.  20.'). 
21 1  (1072)  (inlDriiiil  ciliition  oiniltod). 

III.  ill  200. 

'•III.  ill  211. 

"II.Kds.  IOO.t.  1  lOlli  (;(ii)}*..  2(1  .Si!ss..  1.')4  (ioiif^. 
Kcc.  112280-01  (,\|)iil  1.5.  2008)  (2008  Wl,  17:i:i4:i2). 
'‘.S(y-42  ll..S.(;.  :i()08(ii). 

''.S(v42  u..s.(:.  aiiio.  ;ioi2. 

'"Sic  42  l!..S.(;.  ;{(il4ii. 

'•  Hiivcns  Hciillv  Co;/),  v.  ('.oilman.  455  II. .S.  'Mi'.i. 
;i80  (1082). 


preamhle  to  the  November  10,  2011, 
|)roposed  rule  at  70  FR  70922—23.) 

In  formal  adjudications  of  charges  of 
discrimination  under  the  Fair  Housing 
Act  over  the  past  20  years.  HUD  has 
consistently  concluded  that  the  Act  is 
violated  by  facially  neutral  practices 
that  have  an  unjustified  discriminatorv 
effect  on  the  basis  of  a  protected 
characteristic,  regardless  of  intent.'-  In 
one  such  formal  adjudication,  the 
•Secretary  of  HUD  reviewed  the  initial 
decision  of  a  HUD  administrative  law 
judge  and  issued  a  final  order  stating 
that  practices  with  an  unjustified 
di.scriminatory  effect  violate  the  Act.  In 
that  case,  the  .Secretarv  found  that  a 
mobile  home  community’s  occupancy 
limit  of  three  jiersons  per  dwelling  had 
a  di.scriminatory  effect  on  families  with 
children.'"  When  the  housing  proviiler 
ajijiealed  the  .Secretary's  order  to  the 
United  .States  Court  of  Apjieals  for  the 
Tenth  (arcuit.  the  .Secretary  of  HUD 
defended  his  order,  arguing  that 
statistics  showed  that  the  housing 
policy,  while  neutral  on  its  face,  had  a 
discriminatorv  effect  on  families  with 
children  because  it  served  to  exclude 
them  at  more  than  four  times  the  rate  of 
families  without  children."  .Similarly, 
on  appeal  of  another  final  agency 
decision  holding  that  a  housing  policy 
had  a  disparate  inpiact  on  families  with 
children.''’  the  Secretary  of  HUD.  in  his 
brief  defending  the  decision  before  the 
United  .States  Court  of  Ajijieals  for  the 
Ninth  Circuit,  discussed  in  detail  the 
text  and  legislative  history  of  the  Act.  as 
well  as  prior  pronouncements  by  HUD 
that  ])roof  of  discriminatory  intent  is  not 


'-Sen.  C.C..  Ill  ’I)  V.  Tivinhrook  \'illacc  Apis..  No. 
(l2-(l(l(l25(i()()-l)25(i-8.  2001  Wl,  10;t25:):i.  al  *17 
(lll'l)  Al,|  Nov.  (I.  2001)  ("A  violation  o)  Iho  lActl 
may  lio  promisod  on  a  liiooiy  oi  (lisjiaralo  impact."): 
Iirn\.  CaiLson.  No.  tm-01-0t)77-l .  1005  Wl, 
;il)5000  (Hill)  Al,)  )uno  12,  litOa)  ("A  poliev  or 
practi(.o  that  is  lunitral  on  its  laco  may  bo  loimd  to 
1)0  violati VO  ol  Iho  Act  il  llio  rocord  oslahlislios  a 
prima  lacio  caso  that  Iho  poliev  or  practico  has  a 
disparalo  impact  on  inoml)ors  ol  a  proloclod  class, 
and  ll)o  Kospondont  cannot  pro\'o  lliat  llio  poliev  is 
jnstiliod  hy  hnsinoss  nocossil\ .");  Ill '!)  v.  Iloss.  No. 
01-02-0400-18.  1004  Wl.  :1204:17.  at  *5  (IIUI)  Al,) 
|ulv  7.  1004)  ("Ahsonl  a  showing  ol  hnsinoss 
n(s:ossilv.  lacially  noniral  policies  which  havo  a 
discriminatorv  impact  on  a  proloclod  class  violate 
Iho  Act."):  Iiri)\  .  Curler.  No.  0:t-00-00.58-l .  10!)2 
Wl,  4011520.  at  *5(I1U1)A1.|  May  1.  1 002)  ("'I  ho 
application  oi  Iho  discriminatorv  oHocts  standard  in 
cases  under  Iho  l■'air  Housing  Act  is  well 
oslahlishod."). 

"Ill  ’I)  V.  Monniain  Side  .Mohili'  Sslales  I’  ship. 
No.  08-02-0010-1.  100;t  Wl,  ;10700>)  (Hill)  .Sec  y 
|ulv  10.  ItlOH).  ail'd  in  relevant  part.  50  I.Od  1245 
(lOlh  Cir.  1005). 

Uriel  lor  1 11 II)  .Secretarv  as  Kospondont, 
.\lonnlain  Side  .\lohile  lislales  P'ship  v.  Ill  7).  No. 
04-0500  doth  Cir.  1004). 

'■•//(7)v.  I’fidf.  No.  10-<i:t-0084-K,  10!)4  Wl, 
.502100.  al  *17  (Hill)  Al,)  Oct.  27.  10!)4).  rov'd  on 
other  f-ronnds.  88  l■■.:ld  750  (‘till  Cir.  1000). 


reipiired  to  establish  liability  under  the 
Act.'" 

HUD  has  interjireted  the  Act  to 
include  discriminatorv  effects  li.ihility 
not  only  in  formal  adjudic.itions,  but 
through  various  other  meiins  as  well.  In 
1980.  for  exiim])le,  .Seiiiitor  Uhiirles 
M;itlii;is  reiid  into  the  (iongressioiiiil 
Record  ;i  letter  that  tlu;  .Semitor  had 
rectiived  from  the  HUD  .Secrittary 
describing  discriminatorv  effects 
li.ihility  under  the  Act  and  expltiining 
thiit  such  liability  is  “imjiitrative  to  the 
success  of  civil  rights  law 
enforcement."  In  1994.  HUD  joined 
with  the  Department  of  )iistice  and  nine 
other  federal  regulatory  and 
enforcement  agencies  in  a])proving  and 
ado])ting  a  ])olicy  statement  that,  among 
other  things,  recognized  that  dis])arate 
im])act  is  among  the  “methods  of  jiroof 
of  lending  discrimination  under  the 
*  *  *  [Fair  Honsing]  Act."  "*  In  this 
Policy  .Statement  on  Di.scrimination  in 
Litnding  ()oint  Policy  Sttitement).  HUD 
and  the  othttr  regulatory  and 
enforcement  agencies  recognized  that 
“Ijiloliciits  and  pnictices  th.it  are  neutral 
on  their  face  tind  that  are  a))|)lied 
eipially  may  still,  on  a  jirohihited  basis, 
disi)ro|)ortionately  and  adversely  affect 
<1  jKtrson’s  access  to  credit,"  and 
])rovided  guidiince  on  how  to  prove  <i 
disjKirate  imjiact  fair  lemling  claim.'" 

Additionally,  HDD's  inter])r(!(<ition  of 
the  Act  is  further  confirmed  hy 
regulations  inpilementing  the  Ftuleral 
Housing  lMiter])rises  Financi.il  .Safety 
iind  Soundness  Act  (FHFF.SSA),  in 
which  HUD  prohibited  F.mnie  Mae  and 
Fredilie  Mac  from  engaging  in  mortgage 
purchase  activities  that  have  a 
iliscriminatorv  effect  in  violation  of 
FHFF.S.SA,""  In  addressing  a  coiu.ern  for 
how  the  im])act  theory  might  operate 
under  FHEFF.SA,  HUD  explained  that 
“the  disparate  im])act  (or  di.scriminatory 
effect)  theory  is  firmly  established  by 
Fair  Housing  Act  case  law"  and 
concluded  that  this  Fair  Housing  Act 
disparate  impact  law  “is  a])])licable  to 
all  segments  of  the  housing  marketplace, 
including  the  G.SEs”  (government- 
sponsored  enteiprises)."'  In 


"■  llriul  lor  I  HID  .Sucrulai  v  as  Ruspouduiil.  PlafjW 
III  'll.  No.  <)4-7l)8!IH  (‘till  Cir.  I'ttlli). 

'■  12li(;oi)<5.  Koc.  51.1lili-51.1li7  (I'lmi)  (slalumuiil 
ol  .Sun.  Mathias  ruadiiif’  into  Iho  rocord  lollorol 
I II II)  .Soci'olarv). 

"’I’olicv  .Slalonioiil  on  Discrimination  in  hoiidiiif;, 
5(1  IK  182li(i.  I82fi(l  (A|)r.  15.  1(1(14)  (  "loinl  I’olicy 
.SlatoinonI"). 

'"Id. 

-"See  24  CI'K  81.42  (2012). 

Tho  .Socrotary  oI  HUD's  Kognlalion  ol  lho 
lodoral  National  Morigago  Association  (I'annio 
Mao)  and  tho  lodoral  Homo  Loan  Morigago 
Corporation  (l•'roddio  Mac).  tiO  IK  01840,  ()1807 
(Doc.  1,  10(15). 
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]jroinulgating  this  regulation,  HIJD  also 
emphasized  the  imj)orlan(:e  oi  the  joint 
Policy  .Statement,  explaining  that  ‘‘|a|ll 
tin:  l’'ederal  financial  nigulatory  and 
(Miforcement  agenci(;s  recognize  the  role 
that  (lis])arate  im|)act  analysis  ])lays  in 
scrutiny  of  mortgage  hmding”  and  have 
“jointly  recognized  the  disj)arate  impact 
standard  as  a  means  of  ])roving  hauling 
discrimination  under  the  Imir  Housing 
Act."  -- 

Consistent  with  its  longstanding 
interpretation  of  the  Act,  over  the  past 
two  decades,  HUD  has  regularly  issued 
guidance  to  its  staff  that  recognizes  the 
discriminatory  effects  theorv  of  liability 
umha'  the  Act.  P’or  instance,  HI  ID’s 
Assistant  .Secretary  for  Fair  Housing  and 
F(|ual  Opportunity  (FHEO)  issued  a 
memorandum  in  1983  instructing  HUD 
investigators  to  he  sure  to  analyze 
complaints  under  the  disparate  im])act 
theory  of  liability. HUD's  l‘)95  Title 
VIll  Oom])laint  Intake.  Investigation  and 
Conciliation  Handbook  (Enforf:ement 
Handbook),  which  set  forth  guidelines 
for  investigating  and  resolving  Fair 
Housing  Act  complaints,  em])ha.sized  to 
HDD’s  enforcement  staff  that  disparate 
im])act  is  one  of  "the  jirincipal  tluiories 
of  discrimination”  under  the  Fair 
Housing  Act  and  recpdred  HUD 
investigators  to  apply  it  when 
approjji'iate.--*  HDD’s  1998  version  of 
the  Enforcement  Handbook,  which  is 
currently  in  effect,  also  njcognizes  the 
discriminatory  effects  tlujory  t)f  liahilitv 
and  r(!(|uires  HUD  investigators  to  aj)ply 
it  in  appropriate  cases  nationwide.^’’ 

In  1998,  at  Congress’s  direction.  HUD 
published  in  the  Federal  Register 
])reviouslv-internal  guidance  from  1991 
explaining  when  occuj)ancy  limits  may 
violate  the  Act’s  prohibition  of 
discrimination  hecau.se  of  familial 
status,  premised  on  the  application  of 
disparate  impact  liability. More 
recently.  HUD  posted  on  its  Web  site 
guidance  to  its  staff  and  others 
discussing  how  facially  neutral  housing 


Id. 

-  *  MiMnonimtiiin  from  ttio  IIUI)  As.sisl.ml 
.Soorolarv  for  fair  llousinf;  X:  Kc|iial  Opportimilv. 
llui  Appti(:at)ility  of  Disparato  Impact  Analy.sis  to 
Fair  1  lousing  Casiis  (D(!C.  17. 

HUD.  No.  K()24.1.  77//c  17//  (.'om/j/fi//i/  lnl(ik(\ 
lnv(-sli}i(ili<>n  (r  (loncilidlion  I liindluxik  at  7-12 
(UK).'")). 

-  '  llUl).  No.  11024.1.  'rule  \'III  ('.dinphtint  Intake. 
Invrsli}iali()n  (r  Cinn  iliatian  Uaudhaak  at  2-27 
(UlOK)  ("a  rospomhait  mav  lx;  laid  lialih^  for 
violating  the  Fair  Housing  Act  iivon  if  iiis  action 
against  the  complainant  was  not  cvimi  partiv 
motivated  hy  illegal  considiMations"):  id.  at  2-27  to 
2-4!)  (HUl)  guidelines  for  investigating  a  disparate 
impact  claim  and  establishing  its  elements). 

^'CS'i.'c  li.'l  FK  702.'‘)(>  (Dec.  111.  HMIH)  (publishing 
"Keating  Memo"  regarding  reasonable  ocenpanev 
standards):  Quality  I  lousing  and  Work 
Responsihilitv  Act  of  19011.  Public  l.aw  U).')-27l). 
112  .Stat.  2401.  tj.'lBO  (Oct.  21.  19011)  (requiring 
publication  of  Keating  Memo). 


policies  addre.ssing  domestic  violence 
can  have  a  dis])arate  impact  on  women 
in  violation  of  the  Act.-^ 

Although  several  of  the  HUD 
administrative  decisions,  iederal  court 
holdings,  and  HUD  and  other  federal 
agency  ])ul)lic  pronouncements  on  the 
discriminatorv  effects  standard  just 
noted  were  discusstul  in  the  |)reamble  to 
HDD’s  November  1(i,  2011.  jiroposed 
rule.  HUD  has  described  the.se  events  in 
the  preamble  to  this  final  rule  to 
underscore  that  this  rule  is  not 
establishing  new  substantive  law. 
Rather,  this  final  rule  embodies  law  that 
has  been  in  place  for  almost  four 
decades  and  that  has  consi.stently  been 
a])])lied,  with  minor  variations,  by  HUD, 
the  ju.stice  Department  and  nine  other 
federal  agencies,  and  federal  courts.  In 
this  regard,  HUD  em]iha.sizes  that  the 
title  of  this  rulemaking, 
“Implementation  of  the  Imir  Housing 
Act’s  Discriminatory  Effects  Standard,” 
indicates  that  HUD  is  not  pro])osing 
new  law  in  this  area. 

As  discussed  in  the  preamble  to  the 
proposed  rule  (70  FR  70921,  70923),  all 
iederal  courts  of  ap|)eal.s  to  have 
addres.sed  the  (|uestion  agnu;  that 
liability  under  tin;  Act  may  he; 
(;stahlished  based  on  a  showing  that  a 
neutral  i)olicy  or  jnactice  has  a 
di.scriminatory  effect  even  if  such  a 
policy  or  practic/;  was  not  adopted  for 
a  discriminatory  i)urpo.se.“"  Then!  is 
minor  variation,  however,  in  how 
evidence  has  been  analyzed  ])ur.snant  to 
this  theory.  For  example,  in 
adjudications,  HUD  has  always  used  a 
three-st(!])  burden-shifting  approach,--' 


-^Mnmoriiinlnm  from  HUD  ()lfic:o  of  Fair  Housing 
K  Fcpial  ()p|)ortnnily.  Assossing  Claims  of  Housing 
Discrimination  Umlcr  Ibo  Fair  Housing  Act  K  tbe 
Violonco  Against  Women  Act  if-li  (Fob.  9.  21)1 1). 
hllp://\vn  \\  .luid.nov/olficas/lltea/lilmii  v/ri  - 
donwslir-violence-menw-nilh-atlachinenl.pdf. 

“".See.  e.g..  (Waocb  Assocs.  #.7.7.  /../’.  v.  Limifiville/ 
lefferson  (inly.  Metro  linnian  Itehdions  (iomin’n. 

.saa  F.:iil  atili.  374-7»  (atb  Cir.  2l)t)7);  l{einltarl  v. 
Lincoln  (inly..  4K2  F.:t(l  122.').  1229  (lOtb  Cir.  2097); 
llallnunk  Din  elopers.  Inc.  v.  I'nllon  (ionniy.  (in.. 

4lifi  F.:i<l  1279.  12K9  (1  Itb  Cir.  21)09):  C.VmWe.s/on 
Hons.  .  Xidh.  v.  t’.S.  Dep  t  o/  Agn'r ..  419  F.lld  729. 
740-41  (Ktb  Cir.  200.')):  Hiin.’lois  v.  AI)ini>ton  lions. 
Aidh..  207  F.:i(l  43.  49-.'‘)0  ( 1st  Cir.  2000):  Sinnns 
V.  I•'il■sl  (iilmdiar  Hank.  K!!  F.3(l  l.')49.  l.S.Sf)  (.Stb  (iir. 
U)99):  lackson  v.  ()k(doosa  (inly..  Ida..  21  F.3il 
1.331.  1.343  (1  nil  Cir.  1994):  Keith  v.  Voipe.  K3H 
F.2(l  497.  4f(4  (9tb  Cir.  1999):  I lanlini’lon  Hranch. 
SAAdPy.  Town  oj  I Innlini’lon.  944  F.2(l  !)29.  !):t7- 
39  (2(1  Cir.  I!)99).  aff'd.  499  U..S.  13  (1999)  (per 
curiam):  llesiihntl  Adyi.sory  lld.  v.  Itix/.o.  394  F.2d 
129.  149  (:id  Cir.  l‘)77):  //e/.s(.-v  v.  Turtle  (ireek 
Assocs..  739  F.2d  993.  997-99  K  n.3  (4tb  Cir.  1994): 
.\/e//o.  lions.  Dey.  f.V)/'/).  v.  \'ill.  ol  Arlington 
//e/g/i/.s.  339  F.2d  1293.  1290-91  (7tb  Cir.  1977): 
I’niled  Stales,  v.  (iily  of  Hlack  lack.  309  F.2d  1  179. 

1 194-99  (9tb  Cir.  I!i74). 

'"'See.  e.g.,  IIl'Dv.  Twinhrook  Village  Apts..  No. 
02-0002.3900-02.39-9.  2001  WI,  1932.333.  at  *17 
(HUD  Al.)  Nov.  9.  2001):  IIl’Dv.  P/o//.  1994  Wl, 
.392199.  at  *9  (HUD  Al.)  Oct.  27.  1994)  rev'd  on 
other  grounds.  99  F.3d  739  (9tb  Cir.  1999):  IIl'Dv. 


as  do  many  federal  courts  of  appeals. 
One  federal  court  of  a))peals  applies  a 
multi-factor  balancing  test,  "  other 
courts  of  appeals  apply  a  hylirid 
between  the  two.  *-  and  one  c:ourt  of 
ajipeals  applies  a  different  test  for 
pulilic  and  private  defendants. '■* 

Another  source  of  viiriation  in 
exi.sting  law  is  in  tiie  ap])lication  of  the 
burden-shifting  test.  Under  the  three- 
step  burden-sliifting  approach  applied 
by  HUD  and  the  courts,  the  plaintiff  (or, 
in  administrative  adjudications,  the 
charging  party)  first  must  make  a  prima 
facie  sliowing  of  eitlier  a  disjiarate 
ini])act  or  a  segregative  effect.  If  tlie 
dista  iminatory  effect  is  shown,  the 
hurden  of  proof  sliifts  to  the  defendant 
(or  respondent)  to  justify  its  actions.  If 
the  defendant  (or  respondent)  satisfies 
its  hurden,  the  third  stej)  comes  into 
play.  3’liere  lias  been  a  difference  of 
approach  among  tlie  various  appellate 
courts  and  HUD  adjudicators  as  to 
wliicli  party  hears  tlie  hurden  of  proof 
at  this  third  step,  wliicli  requires  ])roof 
as  to  whetlier  or  not  a  less 
discriminatory  alternative  to  the 
challenged  practice  exists.  All  hut  one 
of  the  federal  courts  of  ajipeals  that  u.se 
a  hui’den-shifting  aiijiroach  jilace  the 
ultimate  hurden  of  jiroving  that  a  le.ss 
discriminatorv  alternative  exists  on  the 
jilaintiff.'-^  with  some  couits  analogizing 
to  the  biuden-shifting  framework 
established  for  Title  Yll  of  the  Civil 
Rights  Act  of  in()4  ('I'itle  VII).  which 
addiesses  enijiloyment 
di.sia  imination.  The  remaining  court 
of  ajijieals  jilaces  the  burden  on  the 


Monnlaln  Sid('  Mobile  hislab^s  I’  sbip.  1993  Wl, 
397102.  ill  *9  (HUD  .\1,|  .Snpl.  20.  1993):  IIl’Dv. 
Carter.  1992  Wl,  409.320.  al  *9  (HUD  ,\1,|  May  1. 
1992):  seetdso  )oinl  Policy  .Sliitcmonl.  .39  FK  19299. 

.S'ce.  e.g..  Cbarli^slon.  4  H)  F.3(l  al  740 — 12: 
Uinglois.  207  F'.3(l  <il  4‘)-30:  Ilantington  llrancb. 

944  F.2(l  al  939. 

"  See.  e.g..  .Metro.  Hons.  Dev.  Corp..  .3.39  F'.2(l  ill 
1290  (a|)|)lving  a  rom-laclor  balancing  lost). 

See.  Craoeb.  .309  I''.3(l  at  373  (balancing 
losl  incorporalod  as  olomonis  of  proof  aftor  socond 
slop  of  bnrdon-sbifling  fnimowork):  Monnl(nn  Side 
Mobile  l•istal(‘s  V.  S(fc'y  lll'D.  .39  F.3d  1243.  12.32. 
12.34  (lOlb  Uir.  1993)  (incorpoi'iiling  a  ibroo-faclor 
biilancing  losl  into  tbo  biirdon-sbifting  Iramowork  to 
woigb  dofondant's  )nstific<ition):. 

"1bo  Fonrtb  Circuit  bas  iqipliod  a  fonr-faclor 
balancing  lost  lo  public  dofondiints  and  a  liiirdon- 
sbifting  iipiu'oiicb  lo  iirivato  dofondants.  .S'oo.  (sg.. 
Ihdsey  v.  Tnrile  Creek  .  Xssocs..  739  F.2d  !)93.  999 
11.3  (41b  Cir.  1994). 

"  Compare  .Ml.  Holly  Cardens  Cilixens  in  Action. 
Inc.  V.  Twp.  ofMoant  Holly.  9.39  F.3d  37.3.  392  (:id 
Cir.  2011)  (biirdon  of  proving  loss  discrimiiiiitorv 
iiltornativo  iillimalolv  on  plaiiitiin.  and  (ndlagbin  v. 
Magner.  919  F.3d  923.  934  (9tb  Cir.  2010)  (samo). 
and  Craoeb.  .309  F.3d  iit  373-74  (samo).  and 
Mountain  Side  ,\/o/)/7o  l■istat(^s.  .39  F.3d  at  12.34 
(samo).  with  Huntington  llrancb.  944  F.2d  at  9;)9 
(burdon  of  |)roving  no  loss  discrimiiiiitorv 
iiltornativo  oxists  on  dofondant). 

.SV.‘(.‘.  e.g..  Craoeb.  309  F.3d  at  373  ("|C|liiims 
undor'i'itio  Ml  and  Ibo  IFair  Housing  ,\cl|  gonorallv 
sbould  rocoivo  similar  IroiilmonI"). 
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defendant  to  sliow  that  no  less 
discriminatory  alternative  to  the 
challenged  j)ractice  exists.  "’  HDD's 
administrative  law  judges  have,  at 
times.  ])lace(i  this  harden  of  proof 
concerning  a  less  di.scriminatorv 
alternative  on  the  respondent  and.  at 
other  limes,  on  the  charging  jjarty. 

'I’hrough  this  rnlemaking  and 
interpretative  anthoritv  under  the  Act. 
HDD  formalizes  its  longstanding  vi(!W 
that  di.scriminatorv  effects  liability  is 
available  nn(l(!r  the  Act  and  establishes 
uniform  standards  for  (hitermining 
I  when  a  practice  with  a  discriminatory 

I  effect  violates  the  Fair  1  lousing  Act. 

I  III.  The  November  1(>,  2011,  Proposed 

Rule 

On  November  10.  2011.  HDD 
|)ul)lished  a  proj)o.se(l  rule  in  the 
Federal  Register  (70  FR  70921) 
addressing  the  discriminatory  effects 
theory  of  liability  under  the  Act. 
.Sj)ecifically.  HDD  pro])ose{l  adding  a 
mnv  suhpart  C,  to  24  (]FR  part  100. 
which  would  formalize  the  longstanding 
|)osilion  held  hv  HDD  and  the  federal 
courts  that  the  Imir  Housing  Act  may  he 
violated  by  a  housing  practice  that  has 
a  discriminatorv  effect,  regardle.ss  of 
whether  the  practice  was  ado|)l(!(i  for  a 
di.scriminatorv  ])ur])o.se.  and  would 
(istahlish  uniform  standards  for 
d(!l(!rmining  when  such  a  ])rat;tic(! 
violates  the  Act. 

In  th(!  i)roposed  rule.  HDD  defined  a 
housing  practice  with  a  ■‘di.scriminatorv 
effect"  as  one  that  "actnallv  or 
predictably:  (1)  Results  in  a  dis])arate 
impact  on  a  group  of  jjer.sons  on  the 
basis  of  race,  color,  ndigion.  sex, 
handicap,  familial  status,  or  national 
origin:  or  (2)  Has  the  effect  of  cnjating. 
|)(!ri)(!luating.  or  increasing  segregateil 
iiousing  patterns  on  the  basis  t)f  race, 
color,  religion,  .sex,  handicaj).  familial 
status,  or  national  origin." 

A  housing  ])ractice  with  a 
discriminatorv  effect  would  still  he 
lawful  if  supported  hv  a  "legally 
sufficient  justification."  HDD  propo.sed 
that  a  “legally  sufficient  justification" 
exists  where  the  challenged  housing 
practice:  (1)  Has  a  nece.ssary  and 
manifest  relationship  to  one  or  more 
legitimate,  nondiscriminatorv  interests 
of  the  respondent  or  defendant:  and  (2) 


Hiinlin;4lt)n  Hmnch.  fi44  K.^d  :it 

(•.»..  lUDw  C.iirli^r.  Wl,4()(i.'>2(l. 
at  *()  (I  It  It)  ,\l,|  May  1.  1  (1(12)  (rKspimdiMil  li(!ars  Ilia 
liiirdaii  (it  sluiwin^  that  no  lass  discriiniiiatorv 
allarnaliva  axisis).  and  III  1)  v.  I’ninhrook  VilUip- 
Apifi..  21)01  Wl.  Ili;i2.a:i:».  at  *17  (IIUI)  At.)  Niiv.  0. 
2001 )  (saina).  w  ith  HI  ’I)  v.  Moimitiiii  Sidi-  Mohilf 
Esidtas  P'slup.  l‘)‘);i  Wl.  :107102.  at  *0  (chai'aina 
jiarlv  liaars  Ilia  liurdan  (il  sliiiwiii"  that  a  lass 
discriiniiiatorv  allarnaliva  axists).  iinil  III  77  v.  /’/o//. 
10<)4  Wl.  .')‘)210<).  at  *«  (lirU  .\1.I  Oct.  27.  1904) 
(saina). 


those  interests  cannot  he  .served  by 
another  jiractice  that  has  a  less 
discriminatory  effect. 

Donsistent  with  its  own  past  practice 
and  that  of  iminy  feileral  courts,  HDD 
proposed  ii  hurden-shifling  framework 
for  determining  whether  litihilitv  exists 
under  a  di.scriminatorv  effects  theory. 
Dnder  the  jiroposed  hurden-shifling 
approach,  the  clnirging  parly  or  iihiinliff 
in  an  adjudication  first  hears  the  burden 
of  ])roving  that  a  chiillenged  practice 
can.ses  a  discriminatory  effect.  If  the 
charging  |)arty  or  plaintiff  meets  this 
burden,  the  burden  of  proof  shifts  to  the 
respondent  or  defemhmt  to  prove  that 
the  challenged  |)ractice  has  a  necessiirv 
and  manife.st  relationship  to  one  or 
more  of  its  legitimate, 
nondiscriminatorv  interests.  If  the 
respondent  or  defendant  .satisfies  this 
burden,  the  charging  |)arty  or  ijlaintiff 
may  still  estahli.sh  liability  by 
demonstrating  that  the  legitimate, 
nondiscriminatorv  interest  can  he 
served  by  another  practice  that  htis  a 
less  discriminatorv  effect. 

In  the  pro])osed  rule.  HDD  exjilained 
that  violations  of  various  |)rovi.sions  of 
the  Act  m;iv  he  esttihlished  by  proof  of 
discriminatorv  effects,  including  42 
D..S.C.  3(i()4(a'),  3(i()4(l)),  3li()4(f)(1 ). 
3(i()4(n(2).  3(i().5,  and  3(i()(i  (.see  70  FR 
70923  11.20),  and  tluit  di.scriminatorv 
effects  liahilitv  applies  to  both  ])uhlic 
:md  ])rivate  entities  (.see  70  FR  70924 
11.40). 

HDD  also  propo.sed  to  revise  24  (’.FR 
])art  100  to  ;idd  examples  of  practices 
that  may  viohite  the  Act  under  the 
(iiscaiminatorv  effects  Iheorv. 

IV.  (dianges  Made  at  the  Final  Rule 
Stage 

In  response  to  public  comment,  a 
disciKssion  of  which  is  presented  in  the 
following  .section,  and  in  further 
consideration  of  issues  addressed  at  the 
projiosed  rule  .stage,  HDD  is  making  the 
following  changes  at  this  final  rule 
stage: 

A.  (^Iuinf>es  to  Suhpart  (Z 

The  final  rule  makes  several  minor 
revisions  to  .sub])art  D  in  the  proposed 
rule  for  clarity.  The  final  ride  changes 
"housing  ])ractice"  to  “practice" 
thronghout  propo.sed  .snl)|)art  (I  to  make 
clear  that  the  standiirds  .set  forth  in 
suhpart  (J  are  not  limited  to  the 
jiractices  addres.sed  in  suhpart  H.  which 
is  tilled  “Discriminatorv  Housing 
Rractices."  The  final  rule  replaces 
“under  this  .sub])art"  with  "under  the 
Fair  Housing  Act"  because  suhpart  CJ 
outlines  evidentiarv  stiindards  for 
proving  liability  under  the  Fair  Housing 
Act.  The  final  rule  also  replaces  the 
general  phra.se  “prohibited  intent"  with 


the  more  specific  "discriminatorv 
intent." 

The  final  rule  slightly  revises  the 
definition  of  discrimimitory  effect  found 
in  proiiosed  l()()..'i()()(a).  without 
clumging  its  meiining.  to  condense  the 
definition  and  make  it  more  consistent 
with  terminology  used  in  case  liiw. 
Propo.sed  ^  1  ()().. 5()()(ii)  provided  lluit  "|:i| 
housing  ])nictice  has  a  (liscriinimitorv 
effect  where  it  iictuidlv  or  jirediclahlv: 

(1)  Results  in  a  dis])<iriite  inpiact  on  a 
grou])  of  per.sons  on  the  basis  of  nice, 
color,  religion,  sex.  lumdicap.  familial 
sliitns.  or  national  origin;  or  (2)  Has  the 
effect  of  creating.  ])erpetnating,  or 
increasing  .segregated  housing  patterns 
on  the  basis  of  race,  color,  religion,  sex, 
handicap,  lamilial  status,  or  national 
origin."  k’inal  l{)0..5()()(a)  provides  that 
"laj  practice  has  a  discriminatory  effect 
where  it  actually  or  predictably  results 
in  a  disparate  imjiact  on  a  group  of 
per.sons  or  creates,  increases,  reinforces, 
or  perpetuates  segregated  housing 
patterns  because  of  race,  color,  religion, 
.sex,  handicaj).  familitd  status,  or 
natiouid  origin." 

To  clarify  "legallv  sufficient 
justification"  and  in  jiarticular,  what 
HDD  meiint  in  the  jirojio.sed  ride  by  "it 
nece.ssary  and  manife.st  relationshij)  to 
one  or  more  legitimate, 
nondiscriminatorv  intere.sts.”  HDD  is 
revising  the  definition  found  in 
])ro])osed  ^  1 00. .500(1))  to  read  as 
follows:  "(1)  A  legiilly  sufficient 
juslificcition  exists  where  the  challenged 
|)ractice: 

(i)  Is  necessary  to  achieve  one  or  more 
substantial,  legitimate, 
nondi.scriminatorv  interests  of  the 
res])on(lent.  with  res])ect  to  claims 
brought  under  42  D.S.D.  3012,  or 
defendant,  with  re.s])ect  to  claims 
brought  under  42  D.S.D.  3013  or  3014; 
and  (ii)  Those  interests  could  not  be 
.seiA’ed  by  another  j)ractice  that  has  a 
less  di.scriminatorv  effect.  (2)  A  legally 
snffiiiient  justification  must  he 
sui)])orte(l  by  evidence  and  may  not  he 
hv|)otheticai  or  s|)eculative  *  *  *.” 

This  revision  to  the  definition  of 
"legally  sufficient  justification” 
includes  ch.mging  "ciinnot  he  served,” 
the  j)hrasing  used  in  the  i)roj)o.sed  rule, 
to  "could  not  be  served.” 

This  revised  definition  of  "legally 
snfficient  justification"  tilso  a|)|)ear.s  in 
^  1()().5(){)(c)(2)  and.  in  e.ssentially  the 
same  form,  in  10().5()()(c)(3).  The  final 
ride  akso  re|)laces  the  word 
"demonstniting”  with  “])roving"  in 
§  l()().5()()(c)(3)  in  order  to  imike  clear 
that  the  burden  found  in  that  .section  is 
one  of  i)roof,  not  production. 

In  audition  to  tliese  changes,  the  final 
rule  makes  several  minor  corrections  to 
S?  100. 500.  The  final  rule  suh.stitutes  “42 
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II.S.C.  3()1()”  with  “42  U..S.C.  381 2”  in 
§  1()()..50()((;)(1 )  hocaiiso  the  ])ro(:e(lures 
lor  a  lormal  adjudication  under  the  Act 
are  found  in  42  U.iS.Ci.  3()12.  Also  in 
^  1  ()().. 5()()(c)(l ),  the  final  rule  changes 
“])roving  that  a  challenged  practice 
caus(!s  a  discriminatory  effect"  to 
"])rov'ing  that  a  challeng(!d  ])rai;tic.e 
caused  or  ])redictal)ly  will  caust;  a 
discriminatory  effect."  This  edit  is 
riuinired  for  consistency  with  the  Ihhr 
Housing  Act  and  §  l()()..5()()(a).  which 
prohibit  actions  that  ])redictahly  result 
in  discrimination. 

The  final  rule  further  (X)rrects 
propo.sed  1  ()().. 5()()(c)(1]  ami  (2)  to 
replace  “complainant"  with  “charging 
|)arty"  because  in  cases  tried  before 
ill II)  administrative  law  judges,  the 
charging  party — and  not  the 
com])lainant — has  the  same  hiirchm  of 
])roof  as  a  plaintiff  in  court.  Under  the 
provisions  of  the  Act  governing 
adjudication  of  administrative 
complaints,  an  aggrievcnl  person  may 
file  a  complaint  with  the  Secretary 
alleging  a  di.scriminatorv  housing 
practice,  or  the  Secretary  may  file  smli 
a  com])laint,  hut  it  is  the  Secr(4arv 
who  issiHis  the  charge  of  discrimination 
and  ])ro.secntes  the  ca.se  laddre  the 
Administrative  Law  |ndg(!,  on  Ixihalf  of 
the  aggrieved  person.  Anv  aggrievinl 
ptu'son  may  intervene  as  a  party  in  tin; 
])rf)ce(!ding.^"  in  which  case  the 
interveni!!'  would  hciar  the  same  burden 
of  proof  as  the  c:harging  party  or  a 
plaintiff  in  a  judicial  action. 

B.  (Changes  to  Illustrotions 

The  illustrations  added  in  this  rule,  as 
well  as  the  existing  illu.strations  in  part 
100.  represent  HI  ID’s  interjjretation  of 
conduct  that  is  illegal  housing 
discrimination  under  the  Fair  Housing 
Act.  Liability  can  he  estahli.shed  for  the 
conduct  illustrated  in  jiart  100  through 
evidence  of  intentional  di.scrimination, 
or  based  on  discriminatory  effects 
pursuant  to  the  standards  .set  forth  in 
.sul)])art  C,  depending  on  the  nature  of 
the  potential  violation. 

In  order  to  make  clear  that  the  Fair 
Housing  Act  violations  illustrated  in 
])art  100  may  he  i)roven  through 
evidence  of  intentional  discrimination 
or  di.scriminatorv  effects,  as  the 
evidence  permits,  and  that  anv  potential 
discriminatory  effects  violation  must  he 
assesscul  ])ursuant  to  the  standards  .set 
forth  in  ^  100..500.  the  final  rule  amends 
paragraph  (h)  of  §  100. .5  to  add  at  the 
(aid  the  following  .sentence:  “'Lhe 
illu.strations  of  unlawful  housing 
discrimination  in  this  jiart  may  lie 


■"'A2  :uii()(ii)(i)(A). 

'■'42  U..S.C.  :aii()(o)(2)(.\).  :i()i2. 
"'42  U..S.C.  .■t(i12(c:). 


established  by  a  jiractice’s 
di.scriminatorv  effect,  even  if  not 
motivated  by  discriminatorv  intent, 
consi.stent  with  tin;  standards  outlined 
in  Sl(K).500." 

The  final  rnh;  revises  the  illu.strations 
of  di.scriminatorv  housing  jiractices  in 
the  pro|)o.s(>(l  rule,  rejihrasing  them  in 
more  general  tia  ins.  3  he  language  of  the 
a(l(l(!(l  illustrations,  which  in  the 
])roposed  rule  included  ])araphra.sing 
the  definition  of  discriminatory  effect 
from  suhpart  (i,  is  revi.sed  to  eliminate 
the  paraphrasing,  which  is  unneces.sary 
after  the  addition  to  paragraph  (h)  of 
§  100. .5.  This  nwision  is  also  intended  to 
eliminati;  any  potential  negative 
inpilication  from  the  propo.sed  rule  that 
the  exi.sting  illustrations  in  part  100 
could  not  h(!  jiroven  through  an  effects 
theory.  In  addition  to  this  general 
stniamlining  of  the  illustrations  in  the 
propo.sed  rule,  the  final  rule  makes  the 
following  s])(!cific  revisions  to  the 
illustrations. 

In  order  to  avoid  redundancy  in 
HlID's  Fair  Housing  Act  nigulations. 
this  final  rule  (diminates  pro])osed 
S  100.().5(h)(()).  The  substance  of 
propos(!d  §  100.(i.5(h)(0),  which  covers 
“Providing  different,  limitcul.  or  no 
governmental  servic(!.s  such  as  water, 
stnver,  or  garbage  collection"  is  alnuidy 
ca])tnred  by  existing  l()().()5(t))(4). 
which  prohibits  “Limiting  the  use  of 
])rivileges,  services,  or  facilities 
associated  with  a  dwelling."  and 
existing  §  1  ()().7()((l)(4j,  which  jirohihits 
“Refusing  to  luovide  municipal  services 
*  *  *  for  dwellings  or  providing  such 
scM'vices  differently." 

In  re.si)on.se  to  j)uhlic  comment,  the 
final  rule  adds  “enacting"  and 
“ordinance"  to  §  10().70(d)(,5).  These 
changes  coidirm  that  an  ordinance  is 
one  type  of  land-use  (kjcisicju  that  is 
covered  by  the  Act,  under  a  theory  of 
intentional  di.scrimination  or 
discriminatorv  effect,  and  that  land-use 
(hicisions  may  discriminate  from  the 
monuait  of  enactimait.  'I’his  final  rule 
therefore  revises  propo.sed  ^  l()().7()(d)(5) 
to  give  the  following  as  an  illustration 
of  a  prohibited  practice:  “Enacting  or 
im])lementing  land-use  rules, 
ordinances,  polici(!.s,  or  procedures  that 
restrict  or  deny  housing  o])portunities  or 
otherwise  make  unavailable  or  denv 
dwellings  to  pta'.sons  because  of  race, 
color,  religion,  sex,  handica|).  familial 
status,  or  national  origin."  3’he  final  rule 
removes  “cost"  and  “terms  or 
conditions"  from  i)roposed 
S  100.1 2(){h)(2)  and  adds  them  to 
§  100.130.  This  revision  is  not  intended 
to  make  any  substantive  changes  to 
HUD’s  interpretation  of  the  Act’s 
coverage,  hut  ratlnu’  is  for  organizational 
purposes  onlv:  ^  100.120  addres.ses 


discrimination  in  the  making  and 
provision  of  loans  and  other  financial 
assistance,  while  100.130  addnxs.ses 
discriminatory  terms  or  conditions. 

Other  minor  strtiamlining  chang(;.s  are 
made  to  existing  100.120(h). 
Accordingly,  this  final  rule  nnd.ses 
S  100.120(1))  to  read  as  set  forth  in  the 
regulatory  text  of  the  rule. 

'I’he  final  ride  amends  existing 
100.130(h)(2)  to  add  “or  conditions” 
and  the  term  “cost"  to  the  li.st  of 
potentially  di.scriminatorv  terms  or 
conditions  of  loans  or  other  financial 
assistance.  It  akso  adds  new 
§  100.130(1))(3),  which,  in  respon.se  to  a 
public  comment,  illu.strates  that 
servicing  is  a  condition  of  loans  or  other 
financial  a.ssistance  covered  by  .section 
HO.^.-*'  Because,  as  noted  above,  at  the 
final  rule  stage  “terms  and  conditions" 
is  removed  from  jiroposed 
§  1()().12()(1))(2).  new  §  l()().1.3()(h)(3)  akso 
addresses  the  jirovision  of  loans  or  other 
financial  assistance  with  terms  or 
conditions  that  have  a  discriminatorv 
intent  or  effect.  As  a  result  of  these 
changes,  new  1{)().13()(1))(3)  reads  as 
follows:  “Servicing  of  loans  or  other 
financial  assistance  with  respect  to 
dwellings  in  a  manner  that 
di.scriminates,  or  .servicing  of  loans  or 
other  financial  assistance  which  are 
secured  by  residential  real  estate  in  a 
manner  that  discriminates,  or  jiroviding 
such  loans  or  financial  a.ssistance  with 
other  terms  or  conditions  that 
discriminate,  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin.” 

The  Public  (Comments 

The  public  comment  period  for  the 
November  18,  2011,  ))roj)osed  rule 
closed  on  January  17.  2012.  Ninety-six 
jinhlic  comments  were  received  in 
response  to  the  propo.sed  rule. 
Comments  were  submitted  by  a  wide 
variety  of  interested  entities,  including 
individuals,  fair  housing  and  legal  aid 
organizations,  state  and  local  fair 
housing  agencies.  Attorneys  General 
from  several  States,  .state  housing 
finance  agencies,  pnhlic  housing 
agencies,  public  housing  trade 
associations,  insurance  companies, 
mortgage  lenders,  credit  unions, 
hanking  trade  associations,  real  e.stati: 
agents,  and  law  firms.'*-  This  section  of 
the  jneamhle,  which  addresses 
significant  issues  raised  in  the  jnihlic 


■"42  U.S.C:.  aiiO.'j.  Discriininiition  in  rosidoiilial 
inorlf’iif’i!  si!rvi(:iii{>  iii.iv  also  violalo  soclion  (U)4  of 
llu!  Act.  42  U..S.(:.  :«H)4. 

■'-  All  public  coinnuMils  on  this  rule  can  be  found 
al  <nni.n:<>ii/(il/nns.f’o\\  spiualicallv  at  hllp:// 
{v\v\v.rc}iiilatii>ns.^ov/ 

it!siuil(  lil{(^sulls:il)[)=;'itl:f)(>=0:(tkti(hIIl  'D-201 1- 
oi.m 
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coinnionts,  organizes  the  comments  by 
.subject  category,  with  a  hriei description 
of  the  issue  (or  set  of  related  issues) 
followed  hv  HDD's  resjjonse. 

Many  comments  were  receix  ed  in 
suj)port  of  the  rule  generally  and  in 
support  of  the  |)ropo.sed  di.scriminatory 
effects  standard  in  particular.  Tliis 
summary  does  not  prox  ide  a  res])onse  to 
comments  that  ex])ressed  support  for 
the  propo.sed  rule.  .Supportixe 
comments  included  statements  asserting 
that  th(!  rule:  adx  ances  the  goals  of  the 
Fair  Housing  Act:  offers  a  xvell-reasoned 
standard  for  analyzing  di.scriminatory 
effects  claims:  prox  ides  a  national 
standard  for  courts,  housing  prox  iders. 
immici|)alities  and  the  financial  and 
insurance  indu.stries:  prox  ides  clarity  to 
housing  prox  iders.  housing  seekers,  and 
others:  xvill  decrease  litigation  by 
clarifying  the  burdens  of  ])roof:  and  xvill 
help  address  a  lack  of  adecpiate  housing 
for  older  per.sons  even  though  age  is  not 
a  protected  characteristic;  under  the  Act 
bcicause  older  persons  max'  he  affected 
by  practices  xvith  a  discriminatory  (;ffc:ct 
hasiul  on  disability,  (iommenters  stated 
that  the  rule  is  particularly  ncjce.ssary  to 
maintain  j)rotcH;tions  against 
discriminatory  and  ahusixe  ])ractic(!.s  in 
the  mortgage  indu.strv.  as  the  Fair 
Housing  Act  covers  ac:tiyities  in 
rcisidential  real  cistatci-related 
tran.sactions  that  may  not  he  coyercid  bv 
the  Fcpial  Dredit  Opportunity  Act 
(1*XX)A).^  *  A  commentcM'  statcui  that  the 
rule's  llcixihle  standard  is  ap|)ropriat(!. 
as  no  rigid  formula  fits  the  x’ariety  of 
practices  that  exist  in  a  rapidly  evolving 
housing  market. 

.Scu'caal  commentcjrs  supported 
di.scriminatory  effcjcts  liability  under  the 
Act  in  gtmeral,  stating  that  it  is  xvidely 
agreed  that  di.scriminatory  effects 
analysis  is  critically  im])ortant  to 
x'igorous  enforcement  of  the  Fair 
Housing  Act.  and  that  the  rule  is 
consistent  xvith  HDD's  longstanding 
interpretation  and  the  inter])retation  of 
thc!  fedcnal  courts  of  appeals. 
Commenters  in  siipjiort  of  the 
im|)ortance  of  the  cdfcicts  tcist  proffered 
the  following:  if  the  effects  aj)j)roach 
xvere  no  longer  available,  “the 
proverbial  door  to  ecpial  housing 
op|)ortunity  xvill  he  slammed  in  the  face 
of  many  victims":  the  effcicts  analysis  is 
icarticularly  im])oitant  xvith  respcict  to 


^ '  IXXtA  |)r(iliil)its  ;inv  crdililor  lioin 
(lisci'iiniiiiitin”  in  crndil  Iransiictioiis  on  tho  hnsisol 
rac:t\  color,  national  oi'i”in.  religion.  a};o.  s(!X. 
marital  status,  or  |)nl)lii:  assistance  program 
participation.  Sif  l.'i  IL.S.C.  1(itll(a).  liv 
comparison.  .StKXion  SI).')  ol  tin;  l•’air  I  lousing  Act 
prohibits  any  [mtsoii  whoso  hnsinoss  incliuhis 
engaging  in  r(!si(i(M)tial-relat(!(l  transactions  Irom 
discriminating  in  such  transactions  on  the  basis  ol 
rac(!.  color,  ntligion.  sex.  disability,  lamilial  status, 
or  national  origin.  .See  42  Ih.S.C.  :tlit).">. 


th(!  protection  of  pmsons  xvith 
disabilities  and  in  himilial  .status  ca.ses: 
munic.i])iil  hmd  u.se  decisions  an;  mort! 
likely  to  havt;  it  di.scriminatory  eflect  on 
minorities  xvhen  they  unreiisomihly 
attemj)t  to  restrict  affordiible  housing: 
the  eflects  analysis  is  important  to 
environmentiil  justice  investigations:  the 
discriminatory  eflects  standard 
tmeouragtis  housing  ])royiders  to 
devtdop  cntiitix'e  xviiys  to  achieve  tlntir 
economic:  ohjetetives  xvhile  promoting 
diversity:  the;  ciffcjcts  .standard  givcis 
HDD  and  fair  housing  advocatcis  the; 
tools  to  rex'cud  the  eflects  of  racism, 
povcjrty.  disability  di.scrimination,  and 
advcir.se  cmvironmental  conditions  on 
the  hcialth  and  xx'ell-being  of  individuals 
protcicted  by  the  laxv,  the  rule  jjrovides 
practical  administrative  guidanc:e  for 
HDD  attorneys  and  administrative  laxv 
judges,  as  xx’ell  as  for  the  state  and  loc:al 
fair  housing  agencicis  that  share 
responsibility  xvith  HDD  for 
adjudicating  fair  housing  complaints: 
and  the  dis])arat(!  impact  standard  is 
im])ortant  in  addre.ssing  di.scrimination 
in  lending  and  denied  of  access  to  crculit. 
xvhich  iire  often  the  residts  of  neutral 
policies  that  have  a  di.s])ar;ite  im])iict  on 
])rotc!ct(!d  groui)s. 

.Some;  comm(;nters  .su])i)ortt;d  the 
projjosed  rule's  iilloceition  of  thc;  burden 
of  proof,  stilting  that  thc;  rule  is  i)rac:tic;al 
and  supported  by  longstanding 
])rc;c:c;clc;nt.  and  tliat  il  provides  cileiir 
guiclanc:c;  to  housing  providers  and 
goxernment  agc;nc;ic;s  in  iidopting  rules 
and  polic;ies  and  iin  ol)jc;c:tivc;  method 
for  c:cnirls  to  evaluate  disc:riminatc)rv 
effc;c:t  ciliiims.  A  c:ommentc;r  .stiitc;cl  tliat 
thc;  pc;rpc;t nation  of  sc;grc;gation  theory  of 
c;ffec:ts  liability  is  supported  by  thc; 
lc;gislative  history  of  Title  VIll  and  thc; 
obligation  to  affirmalix'ely  further  fair 
housing  found  in  42  D..S.C.  3(i()H(cl). 

Folloxving  iirc;  thc;  remaining  issuc;s 
raisc;cl  by  thc;  public:  c:c)nnnents  and 
HDD's  rc;spc)nsc;s. 

A.  Vdliditv  of  Discriniinolorv  Effects 
IJohility  Vndor  Iho  Act 

Issiio:  .Some  c:c)mmc;ntc;r.s  opj)o.sc;cl  the 
rule;  l)c;c;ausc;,  in  thc;ir  vic;xv.  thc;  Ac;t's 
tc;xt  c:annc)t  he  intc;rprc;tc;cl  to  include; 
liiibility  under  a  clisc:riminatorv  effc;c:t.s 
theory.  Dc)mmc;ntc;r.s  statc;cl  that  thc;  Fair 
Housing  Ac;t  clc)c;s  not  inc:luclc;  an  c;ffc;c:ts 
standard  l)c;c:ausc;  it  cloc;s  not  u.sc;  the 
phrase  “aclvc;rsc;ly  affc;c:t,"  as  in  Title 
Vll.  thc;  Age;  Di.scrimination  in 
Hmployment  Ac:t  (ADlxA),  or  thc; 
Americ.ans  with  Disabilities  Ac:l.  One  of 
lhc;.se  c;c)mmc;ntc;r.s  statc;cl  that  thc;  Fair 
Housing  Ac;t  does  not  inc:luclc;  any  of  the 
xvorcls  in  other  statutes  that  have;  bc;c;n 
inter])rc;tecl  as  giving  rise  to  cli.s])arate 
im])ac:t  c;laim.s,  .suc:h  as  "afic;c:t’'  and 
“lend  to."  A  c.c)mnu;nter  found  thc; 


“c)thc;rxvi.se  make;  unavailahle  or  deny” 
language  in  thc;  Fair  Housing  Ac:l 
unpc;rsuasivc;  evidence;  that  (;ongrc;ss 
intc;ndc;cl  the;  Ac;t  to  inc:luclc;  an  c;ffc;c;ts 
tc;st  hc;c;ausc;  it  is  a  c:atc;hall  phrase;  at  thc; 
end  of  a  list  of  prohibited  c:oncluc:t,  and 
it  must  he  read  as  having  a  similar 
mc;aning  as  thc;  .spc;c:ific;  items  on  the  li.sl. 

.Some;  c:c)mmc;ntc;rs  stated  that  thc; 

Ac:t's  ])rc)hihition  of  c:c;rtain  ])rac:tic;c;s 
“hc;c;ausc;  of."  “on  ac:c;ount  of,”  or 
“l)asc;cl  on”  a  protc;c:lc;cl  c:las.sific;alic)n 
nc;c:c;ssitatc;s  a  showing  of  clisc:riminatory 
intent.  A  c.ommenter  stated  that 
“h(;c;ause  of”  and  “on  ac;c:c)unt  of."  as 
used  in  cn  ery  jirovision  of  thc;  Ac:t, 
rc;c]uirc;  c;videnc;e  of  intent  l)c;c:ause  thc; 
.same  phrases  arc;  usc;cl  in  txvo  provisions 
of  the  Ac:t  that  c:annc)t  jilausibly  be 
interpreted  to  c;m])lc)y  cli.sc:riminatory 
effec:ls  liability.  In  this  rc;gard.  this 
c:c)mmc;ntc;r  pointed  to  42  D..S.C.  3831, 
xvhic:h  usc;s  the  ])hrasc;  “l)ec;ausc;  of”  to 
cireate  c;riminal  liahilitv  for  .spc;c:ific:  fair 
housing  violations,  and  42  D..S.C.  3()17. 
whic:h  usc;s  the  phrase  “on  ac:c:ount  of” 
to  ban  c:oc;rc:ion  and  intimidation  of 
tho.sc;  c;xc;rc;ising  fair-housing  rights. 

()lhc;r  c:ommc;ntc;rs  expressed  supiiort 
for  a  rule  .sc;tting  out  thc;  disc:riminatc)rv 
c;ffc;c:ts  thc;ory  of  liability.  .Some;  of  thc;sc; 
c:ommc;ntc;rs  statc;cl  that  Dongress 
intc;nclc;cl  that  suc:h  liability  exist  and 
that  thc;  tc;xt  of  ihc;  Ac:t  readily  su])port.s 
this  ])C)sitic)n.  Dommc;ntc;rs  stated  that 
clisc:riminatc)rv  c;ffc;c:ls  liability  hc;.st 
c;ffc;c:tualc;s  Dc)ngrc;ss's  broad,  remedial 
intc;nt  in  ])assing  the  Fair  Housing  Act 
and  thc;  Ac;t's  .stated  purpose  of 
providing  for  fair  housing,  within 
c:onstitutic)nal  limitations,  throughout 
the  c:c)untrv.  C’.ommenters  j)oinlc;cl  out, 
through  c;xam|)les  of  neutral  i)rac:tic:es 
with  disc:riminatc)rv  results  that  they 
have  c;nc:ountc;recl,  that  an  effc;c:ts  theory 
of  liability  c:ontinues  to  be  vital  in 
ac:hieving  the  Ac:t's  brcjaci  goal. 
Commenters  stated  that,  consi.stent  xvith 
HDD's  intc;rprc;tatic)n  of  thc;  Ac;t.  federal 
c:c)urts  have  unanimously  held  that 
liichility  may  he  established  by  jiroof  of 
clisc;riminatorv  c;ffc;c;ts. 

I II ID  Hosponso:  As  thc;  j)rc;amhlc;  to 
the  ])ropc)sc;ci  rule  and  this  final  ride 
make  c;lc;ar,  both  HDD  and  thc;  federal 
courts  have  long  intc;rprc;tc;d  the;  Fair 
Housing  Ac;t  to  prohibit  ac:lic)ns  that 
have;  an  unjustific;cl  clisc;riminatc)ry 
c;ffc;c;l.  rc;garcllc;ss  of  xvhether  thc;  action 
xvas  motix'alc;cl  by  a  clisc:riminatc)ry 
intc;nt.  .Sc;c:tic)n  8()4(a)  of  thc;  Ac:t  makc;s 
it  unlawful  ‘'|t|c)  refuse  to  .sell  or  rent 
after  thc;  making  of  a  bona  fide  oiler,  or 
to  rc;fusc;  to  ncigotiate  for  thc;  sale  or 
rc;ntal  of,  or  c)thc;rxvisc;  make  unavailahle 
or  deny,  a  clxvelling  to  any  i)c;r.sc)n 
hc;c;au.sc;  of  rac:e,  c:c)lor,  religion,  sex. 
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familial  status,  or  national  origin.”  *-* 
Similarly,  section  804(0(1]  makes  it 
imlawl'ul  ”lt|o  discriminate  in  the  sale 
or  nmtal.  or  to  otherwise  make 
miavailal)le  {)r  (hmy.  a  dwelling  to  any 
hover  or  nmter  Ixican.se  ol  a 
handicap.”  *■'’  This  “otherwise  make; 
unavailable  or  denv”  Ibrmnlation  in  the 
text  of  the  Act  rocns(;s  on  the  (ilTects  of 
a  challenged  action  rather  than  the 
motivation  of  the  actor.  In  this  way.  the 
jirovisions  are  similar  to  the  “otherwise 
adversely  affect”  formulation  that  the 
Supreme  (ionrt  found  to  suj)])orl 
(lis])arate  impact  liability  under  Title  Vll 
and  the  ADEA.-*'*  And.  indeed,  the 
federal  courts  have  drawn  the  analogy 
between  Title  VII  and  the  Fair  Housing 
Act  in  interjM’(!ting  the  Act  tt)  prohibit 
actions  that  have  an  unjustified 
discriminatory  effect,  regardle.ss  of 
intent.-*^ 

In  addition,  many  of  the  Fair  Housing 
Act’s  ])rovisions  make  it  unlawful  “to 
discriminate”  in  certain  housing-related 
transactions  based  on  a  protected 
characteristic.-*"  "Discriminate”  is  a 
t(irm  that  may  encom|)ass  actions  that 
have  a  discriminatorv  effect  hut  not  a 
di.scriminatory  intent.-*"  HlID’s 
extensive  experience  in  administering 
th(!  luiir  Housing  Act  and  in 
investigating  and  adjudicating  claims 
arising  under  the  Act.  which  is 


"42  IL.S.C.  :xi()4(a). 

>■'42  ll.-S.C.  .■f(i(t4(r)(l). 

(,’/7”",s'  V.  Duke  l\)\v(-r  401  I  I..S.  424. 

421  ( I!I7 1 )  (lidldiii"  tlial  'I'itli!  Vll  iiu:lii(l(!s  a 
(lisparati!  iinpacl  .slaiidanl):  Smith  v.  (iityrif 
Idckson.  Miss..  .">44  U..S.  22it.  22.2  (20(1.2)  (allli'niiiii> 
that  till!  Iiohling  in  (irit^ns  n!pr(!S(!nl(Hl  llio  hnsl 
niadiii”  orTilln  Vll's  tc!.\():  id.  at  24(1  (luildin};  tlial 
s(!(;li(in  4(a)(2)  ol  tlx!  A1)K.\  iiitdndos  a  disparato 
impact  standard):  srr  also  .\(il'l  (imtv.  lUnnvusImiml 
('.onlitkm  V.  AccfiMUrd  Ikmu:  hnuhns  Holding  Co.. 
.272  I''.  .Supp.  2d  7(1.  7!i  (!).!)( i  2008)  (li<)ldini>  that 
Ihcf  Fair  Housing  Ac:l  (mcompasscs  disparate  imiiact 
liahililv  Ixicaiisc.  among  oilier  masons,  language  in 
the  Act  is  analogous  to  language  in  the  ADFA  loiind 
hy  the  .Supreme  Court  to  include  dis))arale  impaf:l). 

■*'’  .See  liosiilonl  Advisory  lid.  v.  Ilizzo.  ,2()4  F.2d 
120.  140  (2d  Cir.  1077)  (-'[lln  Title  \’lll  cases,  hv 
anaiogv  to  Title  Vll  c:ases.  nnrehntted  prool  ol 
discriminalorv  ellect  alone  may  justily  a  lederal 
e(|nilahle  response."):  Crooch.  .200  F.2d  al  274 
(<|Uoling  Criggs.  401  II. S.  al  421)  ("'rhe  Supreme 
Courl  held  that  'I'ille  Vll.  which  uses  similar 
language  |lo  Title  Vlll|.  'proscrihes  not  onlv  overt 
discrimination  hut  also  jiractices  that  are  lair  in 
form,  hnl  discriminatory  in  operation.'  'I'he  same 
analysis  justifies  the  existence  of  dis|)arale-impacl 
liahililv  under  the  FHA."). 

"‘.See  42  II.S.C.  2004(h).  2004(11(1).  2(i04(f)(2). 
200,2.  and  2000. 

o.g..  Alcxomkn  v.  C/ion/c.  40il  II..S.  287. 
200  (108.2)  (assuming  withoul  deciding  that  seclion 
.204  olThe  Keiiahililalion  Act  of  1072.  whicli 
prohihils  “snhjectlingl  to  discrimination"  otherwise 
(|nalilied  handicapped  individuals,  "reaches  at  least 
some  conduct  that  has  an  nnjustifiahle  dis|)arate 
impact  upon  the  handica|)ped"):  Hoiird.  of  Ed.  v. 
Harris.  4A4  ll.S.  120.  140-41  (1070)  (concluding 
dial  die  lerm  "discrimination.  "  as  used  in  the  1072 
Fmergency  .School  Aid  Act.  was  ainhiguous  and 
proscribed  actions  dial  had  a  disparate  impact). 


(liscus.stul  in  thi.s  prciinililt;  and  that  of 
the  in't)])os(!(l  nilt;.'’"  informs  its 
conclusion  tluit  not  only  can  tho  term 
“tliscriiniiiato”  he  intoriirotod  to 
encompass  discriminatory  effects 
liiihility.  hot  it  must  he  so  interpreted  in 
order  to  achieve  the  Act’s  stated 
|)nr])ose  to  (irovide  for  fair  housing  to 
the  extent  the  (lonstitntion  allows."’* 
Indeed,  tis  far  hack  as  1080.  the  HUD 
Secretary  exjilainetl  to  Uongress  why 
discriminatorv  effects  liability  under  the 
Fair  1  lousing  Act  is  “imiierative  to  the 
success  of  civil  rights  enforcement.” 
Only  by  eliminating  jiractices  with  iin 
nnneces.sary  disjiarate  inijiact  or  that 
nnneces.sarily  create,  iierjietuate. 
increase,  or  reinforce  segregated  housing 
jiatterns.  can  the  Act’s  intended  goal  to 
adv.mce  etpial  housing  o|)j)ortunity  and 
achieve  integration  he  realized. ■'•■*  In 
keejiing  with  the  broad  remedial  goals 
of  the  Fair  Housing  Act.-"’-*  HUD 
interjirets  the  term  “discrimimite.”  as 
well  as  the  language  in  sections  804(;i) 
and  804(1](1)  of  the  Act,  to  enconijiass 
liability  htised  on  the  results  of  a 
])raclice,  as  well  as  anv  intended  effect. 

'I’he  “because  of”  jihra.se  found  in 
sections  804  and  80.5  of  the  Act  ;mtl 
similar  language  such  iis  “on  account 
of’  or  “hcisetl  on”  does  not  signtil  thtd 
Uongre.ss  intended  to  limit  the  Act’s 
coverage  to  intentional  discrimination. 
Both  section  703(a)(2)  of  Title  Vll"’**  tmtl 
section  4(a)(2)  of  the  ADFA  -"’"  jirohihit 
certain  actions  “because  of”  ;i  jirotected 
characteristic,  yet  neither  jirovision 
rtKjuires  a  finding  of  di.scriminatory 
intent.-"’"  Moreover,  the  fact  that  the 
jihrases  “on  account  of’  cind  “hecau.se 
of’  a|)|X!ar  in  sections  817  and  831  of 
the  Fair  Housing  Act  does  not 


■’•'.Sun  .vnprn  nn.  12-27:  pi-numhln  In  thc! 

Noviunhin-  Hi,  2(11 1,  propusutl  rnli!  al  7(i  FR  7(1(122- 
22. 

■'>  In  (uiacting  thn  Fair  Hmi.sing  Ac:t.  Congrn.ss 
(!.\priiss(ul  its  (Insiri!  to  provich!.  within 
cnnstitnlional  limitations,  lor  lair  housing 
throughout  thollnitod  .Stains.  Son  42  II.S.C.  2()(ll. 

'■-.S'nn  12(iCong.  Rnc.  21.1(18-21.187  (1(180) 
(slainmnni  ol  .Son.  Mathias)  (risiding  inti)  thn  rncord 
hUtnr  ol  HI  in  .Snerntarv). 

‘  .S'nn  .sn/jm  nn.  2-7;  (ji/rn  nn.  8.2-8(l. 

■'  >  .Sen  supra  note  1 1 . 

■■•42  H.S.C.  2804  and  280,2. 

■'■42  H.S.C.  2000n-2(a)(2). 

■'2(1  H.S.C.  822(a)(2). 

■■"  Sea  Skuifham  v.  Knolls  Atomic  Power  hih..  ,2.24 
U..S.  84,  (18  (2008)  (nxplaining  that,  "in  llu;  tv|)i(:al 
dis|)aratn-impa(:l  casn"  uncha-  t)in  ADFA.  "l)in 
(Muplovnr's  iiracticn  is  -without  rnsp(!(:l  to  agn'  and 
its  adv(!r.s(?  impanl  (Ihong)i  'hneansn  ol  agn')  is 
'altrihnlahln  to  a  nonagn  factor'  ");  H<\sid(mt 
.  \dyisorv  Hd.  v.  Ilizzo.  .284  l■'.2d  128.  147  (2d  Cir. 
1(177)  ("|T|hn  'hneansn  of  rant!'  languagn  is  not 
nniipu!  to  (4  2804(a):  l)ial  samn  langnagn  appears  in 
'I'itln  Vll  of  Ihn  Civil  Rights  .'\c:l  of  1084.  42  II..S.C. 

§  2000(!-2(h).  ynl  a  prima  fai:in  casn  of 'I'itln  Vll 
liahililv  is  madi;  out  whim  a  showing  of 
discriminalorv  nffnci  (as  distinct  from  inUmt)  is 
nslahlishnd."). 

■■■'42  H.S.C.  2817  and  2821. 


jireclude  finding  discriminatory  effects 
liiihility  under  the  Act’s  other 
suhstantive  jirovisions  using  the  same 
language  hecau.se,  as  discus.sed  above. 
HUD  ha.ses  its  interjiretation  of  those 
other  jirovisions  on  other  language  not 
found  in  sections  817  iind  831,  such  as 
the  jihrase  “otherwise  make  unavailalile 
or  deny  <1  dwelling”  and  the  term 
“di.scriminate.” 

HDD’s  interjiretation  is  confirmed  hv 
the  fact  that  the  Act’s  text  contains  three 
exenijitions  that  jire.sujijio.se  that  the  .Act 
enconijia.sses  an  effects  theory  of 
liability.  For  one.  section  8()5(c)  of  the 
Act  allows  “a  jitirson  engaged  in  the 
hnsiness  of  furnishing  ajijiraisals  of  real 
jirojierty  to  take  into  consideration 
factors  other  than  race,  color,  religion, 
national  origin,  sex.  handicaji.  or 
familial  status.”"*'  If  the  Act  jirohihited 
only  intentional  discrimination,  it 
would  not  he  unlawful  to  “take  into 
consideration  factors  other  than” 
jirotected  chamcteristics  in  the  first 
instance,  tuid  this  exenijition  would  he 
sujierfluous.  Second,  section  8()7(h)(l) 
of  the  Act  states  that  ”|n|othing  in  thi.s 
title  limits  the  ajijilicahilitv  of  anv 
rea.somihle  local.  State,  or  Federal 
restrictions  regarding  the  maximum 
numher  of  occujiants  jiermitted  to 
occujiy  ti  dwelling.”"*  Since  “the 
numher  of  occiijiiints  jiermitted  to 
occujiv  a  dwelling”  is  not  a  jirotected 
classification  under  the  Act.  thi.s 
jirovision  makes  sense  only  as 
iiuthorizing  occujiancy  limits  that 
would  otherwise  violate  the  Act  ha.sed 
on  iin  effects  theory."-  Indeed,  in  H)U1. 
HUD  i.ssued  a  memoranthnn  to  its  staff 
exjilaining  when  occujiancy  limits 
would  violate  the  Act  ha.sed  on 
disjiarate  impact  liability,  and  Uongre.ss 
later  directed  HUD  to  jiuhli.sh  the.se 
guidelines  in  the  Federal  Register."-* 
Third,  section  8()7(li)(4)  of  the  Act  states 
that  “Injothing  in  thi.s  title  jirohiliits 
conduct  against  a  jier.son  because  such 
jier.son  has  been  convicted  hv  any  court 
ofc.omjietent  jurisdiction  of  the  illegal 
manufacture  or  distribution  of  a 
controlled  .substance.”"-*  As  with  the 
two  exenijitions  discussed  above,  this 
jirovision  would  he  wholly  unnecessary 
if  the  Act  jirohihited  only  intentional 
discrimination. 


'■"42  H..S.(:.  28().2((;). 

'■'42  Ih.S.C.  28(l7(h)(l). 

'■-.Sec  City  ol  kiikson.  .244  H..S.  <it  228-2(1 
((vxpliiining  Ihiil  tho  AllFA's  [)|-()vi,si(in  Ihiil  iilhiws 
an  omphiV(M'  "to  take;  anv  action  otlna  wiso 
|)rohihito(l  *  *  *  whoriMho  dillm-imtialion  is  based 
on  nxisonahlo  factors  other  than  age 
discrimination"  would  he  '-simplv  nnnec(!ssary''  if 
the  /\I)FA  prohihitiul  onlv  intimlional 
discrimination). 

" '  See  supra  note  28. 

'■'42  U..S.(:.  28tl7(h)(4). 
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'I'ho  legislative  hi.storv  of  the  Act 
informs  ItUD's  interpretation.  The  Fair 
I  lousing  Act  was  enacted  after  a  report 
hy  the  National  Advisory  (Commission 
on  (Civil  Disorders,  which  President 
johnson  had  convened  in  response  to 
major  riots  taking  ])lace  throughout  the 
country,  warned  that  "lolur  Nation  is 
moving  toward  two  societies,  one  hlack. 
t)ne  white — s(;))arate  and  urnKpial.'''*"* 
The  Act’s  lead  spon.sor.  Senator  \Vall(!r 
Mondale,  explained  in  the  .Senate 
debates  that  the  broad  purpose  of  the 
Act  was  to  rej)lac(!  S(!gn!gat(Hl 
mhghhorhoods  with  "truly  integrated 
and  balanced  living  patterns.”  ““ 

Senator  Mondale  recognized  that 
segregation  was  caused  not  only  by 
"overt  racial  di.scrimination"  hut  also  hv 
"lolld  habits"  which  became  “frozen 
rules."''"  and  he  })ointed  to  one  such 
facially  neutral  ])ractice — the  "refusal  hv 
suhurhs  and  other  communities  to 
accept  low-income  housing."'’"  He 
further  explained  some  of  the  ways  in 
which  federal,  state,  and  local  policies 
had  formerly  opcnated  to  r(Kpur(5 
.stigregation  and  argued  that  "(Congre.ss 
.should  now  pass  a  fair  housing  act  to 
undo  the  effects  of  these  past" 
discriminatory  actions."" 

Moreover,  in  the  approximately  20 
years  between  the  Act's  enactment  in 
l‘Hi8  and  its  amendment  in  lt)88.  the 
nine  fedcnal  courts  of  app(!als  to  addre.ss 
the  issue  held  that  tlu;  Act  ])rohit)il(!d 
actions  with  a  di.scriminalorv  (dfecl."" 
(Congress  was  aware  of  this  widesjaead 
judicial  agreement  when  it  significantly 
amended  the  Act  in  1088.''  At  that 


Koporl  of  llic  \';ilioii:il  .Advisiirv  Ooiiiinissioii 
on  Civil  Disonltii's  1  (KIliH). 

•■•■‘lOCoii"'.  R(h:.  1422 
'■’114  Cong.  Roc.  1421  (HHitt). 

'■»/</.  at  2277. 

‘•'<1(1.  a1  2(i(i‘l. 

■■".See.  (■.»..  Hunlinntdn  Ilnincli.  XAACPv.  Town 
ol  Huntington.  844  F.2d  !l2(i.  !)1.1-1()  (2d  Car.),  ail'd. 
488  II..S.  15  (1‘I88):  Honson  v.  Vntrians  .Atimin..  800 
K2d  1181.  1180  (5th  Cii.  1080):  Arthur  \  .  City  of 
Toh-do.  782  (■■.2d  505.  574-75  (Cith  Cir.  1080): 

( 'niti-d  Stntfs  \  .  .Mon-n^o  Cnt\ .  (ionnn  n.  71 1  F.2d 
1.540.  1550  11.20  (1  nil  Cir.  1084):  Smith  \  .  Clorkton. 
082  F.2d  1055.  1005  (4lll  Cir.  1082): //d/cl  v.  HV/id 
In\  .  CV)..  072  F.2d  1105.  1111  (Olli  Cir.  1082): 
Hi-sidfiit  Advisoix  lid.  v.  lii/./.o.  5(i4  F.2d  120.  140 
(Id  C.ir.  1077):  .\lrtro.  Hons.  Dry.  Cor]),  v.  Vill.  of 
Arlington  Hrifihts.  558  F.2d  1281.  1200  (7lli  Cir. 
1077).  corl.  doniod.  414  ILS.  1025(1078):  I’nitcd 
States  v.  I'.ity  of  iUork  fork.  508  I'.2d  1  170.  1184- 
85  (8tliCir.  1074). 

See.  11. R.  Rep.  .Xo.  100-711.  al  2182  (1088) 
(citing  coiirls  nf  appeals  decisiiins  in  disciissin"  a 
|Mdic\  that  {:oiild  have  a  "discriininatorv  ellix:t"  on 
niinorilv  houseludds  "Ihjecaiise  ininoritv 
households  tend  to  he  lai'f^ei  "):  114  Con}^.  Rec. 
21711-12  (1088)  (.Slateinent  of  .Sen.  Kininedv) 
(noliii”  unanimity  (d Courts  of  appeals  as  to  the 
disparate  impact  ti^st):  Fair  Housing  .\mendments 
.\ct  of  1087:  Heariiies  Before  the  .Suheomm.  on  the 
( Constitution  of  the  .S.  C.omm.  on  thi!  judii.iarv. 

100th  ('.onf;..  1st  .Sess.  520-557  (1087)  (testimonv  of 
Frol.  Robert  .Sf:lnvemm.  Univ.  of  K\-.  Law  .Sch.) 
(disi:ussin^  "strone  consensus"  in  federal  courts  of 


time,  tlie  House  (amimittee  on  the 
judiciary  sjiecificaliy  rejected  an 
amendment  tliat  would  liave  jirovided 
tliat  “a  zoning  decision  is  tint  a  violation 
of  the  Fair  Housing  Act  unle.ss  the 
decision  was  iiiiide  with  the  intent  to 
discriminate."^-  Itislead  of  adding  this 
intent  re(]niremenl  to  the  Act,  Hongntss 
cho.se  to  maintain  the  Act’s  o])eralive 
text  barring  discrimination  and  tnaking 
utiavailahle  or  denying  housing,  to 
extend  those  prohiliitions  to  di.sahility 
and  familial  stiitus.  and  to  establish  the 
exem])tions  disciis.sed  above  that 
presuppose  the  availability  of  a 
discriminatory  effects  theory  of 
liability.""  The  failed  attenijit  in  1h»8  to 
inipo.se  an  intent  recjuirement  on  the  Act 
followed  five  other  failed  attempts,  in 
1080."-'  1083.""  108.'5,7"  and 

1087."" 

/.s'.siie:  Two  commenters  stated  that, 
when  promulgating  regulations 
implementing  the  Fair  Housing 
Amendments  Act  of  1088,  HDD  stated 
in  the  preamble  that  the  “regulations  are 
not  designed  to  re.solve  the  cpiestion  of 
whether  intent  is  or  is  not  recpiired  to 
show  a  violation"  of  the  Act.'"  A 
commenter  faulted  HDD  for  failing  to 
exjilain  what  the  commenter  perceived 
as  a  change  in  its  official  iiiter|)retalion 
of  the  Act.  and  urged  HDD  to  eliminate 
disiiarate  impact  liability  from  the  rule. 
Some  commenters  .stated  that  President 
Reagan,  when  signing  the  Fair  Housing 
Amendments  Act  of  1088.  expre.ssed  his 
opinion  that  the  amendment  "does  not 
repre.sent  any  congressional  or  executive 
branch  endorsement  of  the  notion. 
ex])re.s.sed  in  some  judicial  oiiinions, 
that  [Fair  Housing  Act)  violations  may 
he  e.stahlished  by  a  showing  of  disparate 
impact  or  discriminatory  effects  of  a 
practice  that  is  taken  without 
discriminatory  intent.”""  Some 
commenters  also  .stated  that,  in  1088, 
the  United  States  Solicitor  Deneral 
suhmitted  an  amicus  brief  to  the  11. S. 


appeals  lhat  the  l■■air  ttuusiii*’  Acl  prohihiliul 
disparate  inipacl  discriinination). 

■^.S'eell.R.  Rep.  No.  100-711.  at  80-01  (1088) 
(<lisseiilinf>  views  ol  Rep.  .Swindall). 

'■‘.See  Fair  I  lousing  Aiueudiucuils  Act  ol  1088. 
Fill).  L.  100-410.  102  .Slat.  1010  (1088). 

■■'li.R.  Rep.  No.  Oli-805.  al  2  (1080)  (The  Acl 
■'eHeclive)!  proscribed  iiousiue  practices  will)  llie 
iiiteul  or  ellect  ol  (iiscriininatin;>  on  account  ol  race, 
color,  national  oriein.  or  reliaiou."):  1 20  Cong.  Rec. 
11 .104  (1080)  ((explaining  that  the  addition  ol  an 
intent  recpiireinenl  "would  make  a  radical  change 
in  the  standard  ol  proof  in  title  VIII  cases") 
(stateineni  of. Sen.  liavh). 

■■•127  Cong.  Rec.  22.1 50  ( Itmi ). 

■'■12!ICong.  Rec.  808  (1081). 

■'S.  110.  oolh  Cong.  t)O(e)  (nmi). 

■»  111  Cong.  Rec.  7180  (1087). 

■■'54  FR  1212.  1215  ()an.  21.  1080). 

“"Remarks  on  .Signing  the  Fair  I  lousing 
.Amendments  Acl  ol  1088.  24  WeekIvComp.  Fres. 
Doc.  1140.  1141  (.Sept.  11.  1088). 


Sti])riMn(!  (iiurt  in  Ihinlington  Branch, 
NAACU^v.  Town  of  Ilnntinoton  a.sscrting 
tliiit  ii  violiition  of  tilt!  Fair  Housing  Act 
rt’tpiiros  :i  finding  of  intentional 
iliscrimiiiiition."' 

inin  I{c.si)onsc:  While  1  HID  chose  not 
to  use  the  regulatitms  im|)lementing  the 
Ftiir  Housing  Amendments  Act  of  1088 
to  opine  formally  on  whether  a  violation 
uiitler  the  At;t  may  he  estahlisheil  tihsent 
distiiminiitory  intent,  it  has  never  taken 
the  jiosition  that  the  y\ct  retpiires  a 
finding  of  intentional  di.scrimination. 

On  the  contrary,  through  formal 
ailjudicatioiis  anil  various  other  means, 
inchuling  other  regulations,  interjiretive 
guidance,  anil  statements  to  Dongress. 
HDD  hcis  consistently  con.strued  the  Act 
as  encompassing  di.siaiminatorv  effects 
liability."-  HDD's  jirior  inter])retations 
of  the  Act  regarding  tin;  tiista  iininatory 
effeids  stantlartl  are  entitleil  to  juilicial 
tleference."-*  Neither  President  Reagan’s 
signing  statement  nor  the  Solicitor 
(Aaienil’s  amitais  brief  in  Huntington 
Branch  tiffects  or  overritles  the 
long.standing,  consi.stent  con.strnction  of 
the  Ai:t  hy  HDD,  the  agency  with 
tlelegiited  authority  to  ailminister  the 
At;t  cind  to  promulgate  rules  interpreting 
it.  Moreover,  the  Dejiiirtment  tif  justice 
both  before  and  after  I htntington  Branch 
hiis  taken  the  position  tlnit  the  Fair 
Housing  Act  iiu:hides  di.staaminatorv 
effects  liability."-' 

B.  Definition  of  Discriininatorv  Effect. 
^lOO.aOOla} 

In  order  to  make  it  more  concise  anti 
more  consistent  with  terminology  used 
in  ca.se  law  without  changing  its 
suhstance,  this  final  ride  slightly  revises 
the  definition  of ‘‘iliscriminatory  effect.” 

Proposed  ^  1  ()()., ‘5()()(aj  jirovided  that 
“A  housing  jiractice  has  a 
ilisia'iminatory  effect  where  it  actually 
or  jiredictahly:  (1)  Results  in  a  disiianite 
impact  on  a  groiij)  of  jier.sons  on  the 
basis  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin;  or  (2j  Has  the  effec.t  of  creating. 
])erpetuating,  or  ini:reasing  .segregated 
housing  patterns  on  the  basis  of  race, 
i:olor,  religion,  sex,  handica]),  familial 
stiitus,  or  national  origin.” 

Fiiiiil  S  1()().,'i()()(al  provides  that  ‘‘la| 
practice  Inis  a  discriminatory  effect 
where  it  actually  or  pretlictahly  results 
in  a  disjiarate  impact  on  a  grou])  of 


See  Uriel  lor  Dniled  .Slates  as  Amicus  (iuriae. 
7'oif/i  of  Huntington  y.  Htintinfiton  llroneh.  XAACP. 
488  11. S.  15  (1<)88)  (No.  <)7-l!llil). 

See.  nil.  12-27.  sn/iro. 

"  ‘  See.  e.”..  ( ’nited  States  v.  .Mead  (.’orp..  511  I  I..S. 
218.  211)  k:  11.12  (21)1)1)  {(iheyron  delereiice  is 
warraiiled  lor  lormal  adjudications). 

See  I  nited  States,  v.  City  of  iilaek  lark.  5t)8 
l•'.2d  1  17<).  1 184-811  (8lh  Cir.  1<)74):  see  also  Uriel 
lor  the  United  .Stales  as  .Amicus  Curiae.  .Mai^nery. 
Callai-her.  112  .S.  Ct.  lIDti  (2012)  (No.  10-11)12). 
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])(!r,sons  or  creates,  increases,  reinforces, 
or  peipetnates  segregated  housing 
patterns  l)ecause  of  race,  color,  religion. 
.s(!x.  handicaj).  familial  status,  or 
national  origin." 

(iominenters  raised  a  nuinher  of  issues 
with  ri!s])ect  to  the  definition  of 
“discriminatory  effect.” 

Issiia:T\\'o  comnumters  recpiested  that 
1  It  in  (;xpand  the  definition  of  "housing 
])ractice”  to  include  the  language  from 
the  i)reaml)le  to  the  ])ropo,s(Hl  rule  that 
j)rovid(Kl  examples  of  facially  neutral 
actions  that  may  result  in  a 
discriminatory  effect,  “e.g.  laws,  rules, 
decisions,  standards,  j)olicies,  practices, 
or  ])rocednr(!S.  including  tho.se  that 
allow  for  discretion  or  the  use  of 
subjective  criteria,”  to  make  clear  that 
the  Act  does  not  a])jdy  only  to  housing 
“j)ractice.s.” 

IIUD  R(^sponsf^:  The  Act  and  HUD 
n!gnlations  define  "discriminatorv 
housing  practice”  broadly  as  "an  act 
that  is  unlawful  under  section  804.  80.5, 
800,  or  818.”**'’  As  HUD  exj)lained  in 
the  ])reamhle  to  the  projjo.sinl  rule,  anv 
facially  neutral  actions,  e.g.,  laws,  rules, 
decisions,  standards,  policies,  ])ractices. 
or  i)rocedures.  including  tho.se  that 
allow  for  discr(!tion  or  the  use  of 
subjective  criteria,  may  result  in  a 
discriminatorv  effect  actionable  under 
the  Fair  Housing  Act.  Uivim  the  breadth 
of  the  definition  of  “discriminatorv 
housing  practice.”  and  the  examples 
provided  in  the  i)reamhle  to  the 
propos(!d  rule,  HUD  does  not  agree  that 
it  is  nec(!.ssary  to  provide  those 
examples  in  the  text  of  the  regulation, 
'flu;  final  rule  does,  however,  replace 
“housing  practice”  with  “practice"  in 
order  to  make  clear  it  api)lie.s  to  tlm  full 
range  of  actions  that  mav  violate  the 
Fair  Housing  Act  under  an  effects 
theorv. 

Issiw:  A  commenter  stated  that,  in 
light  of  the  Su])reme  Court’s  decision  in 
Wal-Mart  Stores,  Inc.  v.  Diikes.^'^'  HUD 
should  “remove  those  asjjects  of  the 
proposed  rule  that  would  give  ri.se  to 
disparate  im])ac:t  liability  based  on  the 
exerci.se  ot  discretion.” 

HUD  Hesponse:  HUD  does  not  agnu; 
that  the  .Sui)r(;me  (iourt’s  decision  in 
Wal-Mart  means  that  policies  permitting 
(liscndion  may  not  give  rise  to 
discriminatory  effects  liabilitv  under  the 
Fair  Housing  Act.  The  opinion  in  Wal- 
Mart  did  not  address  the  substantive 
standards  under  the  Fair  Housing  Act 
hut  instead  addressed  the  issue  of  class 
certification  under  Title  Yll.  Moreover, 
even  in  that  context,  the  opinion  in  Wal- 
Mart  does  not  shield  ])olicie.s  that  allow 
for  discretion  from  liabilitv  under  Title 

"■•42  IK.S.C.  :i(i()2(l):  24  CFK 

'«•  KU  .S.  Ct.  2.'i41  (2011). 


Vll.  On  the  contrary,  the  iSu|jrenie  Court 
confirmed  that  an  employer  who 
permits  his  managers  to  exercise 
discretion  may  be  liable  under  'Title  VII 
pursuant  to  a  dis|)arate  iinjiact  theorv, 
“since  an  em])loyer's  undi.sci])lined 
system  of  subjective  decision-making 
can  have  precisely  the  same  effects  as  a 
svstein  pervaded  bv  im])ermi.ssil)le 
intentional  discrimination.”"' 

Issue:  .Some  comnienters  asked  HUI3 
to  remove  the  word  “predictably”  from 
the  proposed  definition.  One 
commenter  made  this  reipie-st  out  of 
concern  that  such  a  definition  would 
make  good  faith  compliance  with  the 
Act  difficult,  and  another  because 
claims  based  on  a  predictable  imjiact  are 
too  s])eculative.  Another  commenter 
expre.ssed  sipiport  for  the  inclusion  of 
“predictably”  in  the  definition  becau.se 
discrimination  ca.ses  often  involve 
members  of  a  jirotected  class  who 
predictably  would  he  impacted  by  the 
challenged  jiractice.  As  an  examjile,  the 
commenter  stated  that  a  challenge  to  a 
zoning  or  land  use  ordinance  might 
focus  on  ])ersons  who  would  be 
excluded  from  residency  by  application 
of  the  ordinance. 

Ill Ul  Response:  HUD  agrees  with  the 
latt(;r  tiommenter  that  tin;  Act  is  be.st 
inter])reted  as  prohibiting  actions  that 
predictablv  result  in  an  unjustified 
discriminatorv  effect.  HUD’s 
interi)retation  is  supported  by  the  i)lain 
language  of  the  T’air  I  lousing  Act.  which 
defines  “aggrieved  person”  as  anv 
person  who  “helijwes  that  such  person 
will  b(!  injured  bv  a  discriminatorv 
housing  practice  that  is  about  to 
occur.”""  and  which  specific:allv 
authorizes  HUD  to  take  enforcement 
action  and  AbJ.s  and  courts  to  order 
relief  with  res|)ect  to  di.scrimination  that 
“is  about  to  occur.”""  Moreover,  courts 
inter])reting  the  Fair  Housing  Act  have 
agreed  that  predictable  discriminatory 
effects  may  violate  the  Act."'* 

Issue:  A  commenter  recjnested  that  the 
I)reamble  or  the  text  of  the  final  rule 
make  clear  that  reasonable  data,  such  as 
data  from  the  U..S.  Census  bureau,  data 
retpnred  bv  the  Home  Mortgage 
Di.sclosure  Act  (HMDA).  and  HUD  data 

"'Id.  ill  2.').'>4  (inldi'iiiil  hiiicknls  iind  (luotiilion 
oinitliid). 

"»42  n..S.(;.  :t(i()2(i). 

"''.SVc42  ll.-S.C.  :tlil()(5;)(2)(A);  :tlil2(”)(:i): 
Itlil.ilUd):  :i(i  14(d)(1)(A). 

I’hiffw  III  'll  K«  I'.Sd  ill  74Ti 
("  'Disciiiiiiniiloiy  ollucr  ddsci  ilins  ciinducl  lliiil 
iiiitiiiiDv  iir  pi'iulictiililv  nisidtiMl  in 
discrimiiiiilioii."):  I  ’nilcd  Sl<il(’s.  v.  Cilv  of  llluck 
lack.  riDH  l''.2d  ill  1184  (‘"ri)  (!.slii)i)i.sli  ii  pi  iiiiii  liicin 
ciisi!  ()l  I'iuiiii)  disci'iininiiliiiii.  tiui  p)iiintill  iuhmI 
pnivo  no  inori!  t)iiin  lliiil  tlio  conduct  ot  tlic 
dclondiinl  iicluid)y  or  iircdictaliiv  rcsidt.s  in  raciid 
di.scriininiition:  in  oilier  word.s.  Ilml  it  lia.s  ii 
discriniiniitory  olTocl.''). 


on  the  occupancy  of  subsidized  housing 
units,  can  be  used  to  demonstrate  that 
a  jiractice  jiredictahly  results  in  a 
discriminatory  effect. 

IIUD  Resi)onse:  'The  jiurjiose  of  the 
rule,  as  identified  in  the  November  Iti. 
2011,  jirojio.sed  rule,  is  to  formalize  a 
long-recoguized  legal  interjiretation  and 
establish  a  uniform  legal  standard, 
rather  than  to  describe  how  data  and 
statistics  may  be  used  iu  the  ajijilication 
of  the  .standard.  'The  a))|)ro|)riate  use  of 
such  data  is  discus.sed  in  other  federal 
sources,  including  the  Joint  Foliev 
.Statement. 

Issue:  .Several  comnienters  exjiressed 
concern  that  the  jirojiosed  rule  did  not 
exjilain  the  degree  to  which  a  jiractice 
must  disjirojiortionately  inijiact  one 
group  over  another.  A  few  comnienters 
exjiressed  the  ojiinion  that,  in  order  for 
a  jiractice  to  violate  the  Act,  the  jiractice 
niu.st  result  in  a  significant  or  non-trivial 
discriminatory  effect.  A  commenter 
wrote  that  members  of  a  jirotected  class 
must  be  inijiacted  in  a  manner  that  is 
“meaningfully  different”  from  any 
inijiact  on  other  individuals.  Another 
commenter  suggested  defining  a 
disjiarate  inijiact  as  a  20  jiercent 
difference  between  the  relevant  groujis. 
Another  stated  that  the  inijiact  should 
be  “(jualitatively  different.”  A 
commenter  wrote  that,  in  the  lending 
context,  a  disjiarate  inijiact  should  not 
exi.st  where  statistics  onlv  show  that  a 
jirotected  class,  on  an  aggregate  basis, 
has  not  received  as  niaiiv  loans  as  the 
general  jiojiulation.  Another  commenter 
.stated  concern  that  the  rule  would  allow 
small  statistical  differences  in  the 
jiricing  of  loans  to  he  actionable. 

IIUD  Response:  As  stated  in  the 
resjion.se  to  the  jireceding  issue,  this 
rule  concerns  the  formalization  of  a 
long-recognized  legal  interjiretation  and 
bnrden-shifting  framework,  rather  than 
a  codification  of  how  data  and  stati.stics 
may  be  used  in  the  ajijilication  of  the 
standard.  'To  estahli.sh  a  jirinia  facie  case 
of  di.scriminatorv  effects  liability  under 
the  rule,  the  charging  jiarty  or  jilaintiff 
must  show  that  members  of  a  jirotected 
class  are  disjirojiortionatelv  burdened 
by  the  challenged  action,  or  that  the 
jiractice  has  a  .segregative  effect. 

\Vhether  a  jiarticular  jiractice  results  in 
a  discriminatorv  effect  is  a  fact-sjiecific 
incjuiry.  (hven  the  numerous  and  varied 
jiractices  and  wide  variety  of  jirivate 
and  governmental  entities  covered  liv 
the  Act,  it  would  be  inijiossible  to 
.sjieciiy  in  the  rule  the  showing  that 
would  be  recjuired  to  demonstrate  a 
discriminatorv  effect  in  each  ofthe.se 
contexts.  HDD’s  decision  not  to  codify 
a  significance  recjuirement  for  jileading 
jiiu'jio.ses  is  consistent  with  the  joint 
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I’olicy  Statement,’"  tlie  statutorv 
codification  of  the  disparati;  impact 
standard  under  Title  VIl.’*-  and  the 
(Consumer  Financial  l’rot(!ction  Hurean’s 
interpnitation  of  tin;  disparate;  impact 
.stamiaril  under  FdOA.’*  ' 

Issiin:'Y\\'o  commenters  stated  that,  in 
order  to  (;stahli.sh  a  j)rima  facie;  e;a.se;  e)f 
eli.se;riminale)ry  e;ffe;e:t  lieihility.  a 
eliarging  ]):>rty  eer  plaintiff  sheeidel  luive 
te)  ielentifv  a  .spe;e;ifie:  ])nie:tie:e;  anel  she)\v 
that  the;  alle;ge;el  eliscriminateerv  e;ffe;e:t  is 
e;au.se;el  by  that  S))e;e:iric  prae:tie;e;.  with  a 
e;ommenter  referring  te;  Wards  (Am; 
I^ackin<>  (a).  v.  Atonio.  400  U.S.  (>42 
(lOHn).  in  su])pe)rt  e)f  this  pe)sitie)n. 

liasponsa:  IllJD  aeielr(;ssed  this 
issue  at  the  j)roj)e).se;el  rule  stage,  anel  its 
analysis  is  not  changeel  in  this  final  rule. 
l!nele;r  this  rule,  the;  eliarging  party  eer 
j)laintiff  has  the  hurel(;n  e)f  pren  ing  that 
a  e.hallengeel  ])rae:tie:e;  e:ause;s  a 
eliscriminatorv  effee:t.’"  In  HI  ID's 
e;xperiene:e,  ielentifying  the;  speedfie: 
practie:e  theit  e:au.se;el  the;  alle;ge;el 
elise;rimin;ite)ry  e;ffe;e:t  will  ele;j)e;nel  e)n  the 
fae;ts  e)f  a  partieailar  .situatie)n  anel 
the;re;fe)re;  must  he;  ele;te;rmine;ei  e)n  a  e:a.se;- 
hv-e;a.se  basis.  Me)re;e)ve;r,  as  re;e;e)gni/.e;el 
in  the  e;m])le)yme;nt  e.ontext  uneler  Title 
VII,  the  e;le;ment.s  e)f  a  ele;e:isie)n-making 
pre)e:e;ss  mav  neet  he;  e:apal)le;  of 
se;panitie)n  ie)r  iuiiilysis,’'"’  in  whie;h  e;a.se; 
it  may  he;  ;ip])re)|)riiile;  te;  e:halle;nge;  the 
ele;e:isie)n-making  ])re)e;e;ss  as  ii  wheele.  l‘’e)r 
e;xiemple;,  in  a  reverse  re;ellining  eaise, 
there  may  he;  multiple;  iie;ts  e)r  ])e)lie:ie;s 
whie;h  te)ge;ther  re;sult  in  a 
eli.se:riminate)rv  effe;e;t.‘''‘ 

Issiia:  (le)nmu;nters  (;xpre;sse;el  eaene.ern 
with  the;  ele;finitie)n  e)f  “eliseaiminateerv 


Si‘o  joinl  Policy  Sliil(!iiu!nl.  .'id  PR  IK.Zliei. 

1H,2eid  (.\|)r.  l.'i,  ld94)  (eleilininj^  “tlispaiiilo  iiiipeict" 
as  “a  (lisproporlionati!  ade  orso  inipacl"  on 
applicants  troin  a  |>roteH:l(ul  "I'onp). 

''-’.See  42  U-S.C.  2tlt)i)i!-2(k)(l)(.\)(i)  (e:oinplainin;4 
parly  iniisl  doinonstrati!  "Ilial  ;i  rosponelonl  ns(!s  a 
particniar  einplovnnnil  practice;  llial  t:aiis(;s  a 
disparate;  impact"). 

.SV;(;  12  (iPK  part  11)112.  .Sn|)p.  1.  Ollicial  .Stall 
('.oinnu;nlary.  (iomin(;nt  t)(a)-2  (discriminaleiry  (;H(H:t 
may  (;xisl  wliiai  a  cr(;dilor  |)raclie:(;  "has  a 
disprope)iiionate;iv  n(;»ativ(;  impact  on  a  pre)hil)il(;d 
basis"). 

•"  Sec  24  CPK  ll)t)..'illl)(c):  .se;f  also  7li  PR  7lld2.'i. 

.See  42  U..S.e;.  2l)t)l)(;-2(le)(l)(H)(i)  ("|T|li(; 
complaining  p.irty  shall  dt;monslral(;  that  i;eich 
particidar  chalh;n^e;d  (;mplovm(;nt  praelice;  caus(;s  a 
disparate;  impae:t.  (■xe:e;pl  that  it  tile;  complaining 
piirty  e:;m  eli'inonstniti;  lei  the;  eainrl  that  the;  i;liaiii;nls 
ol  <1  reisponihaifs  ehx:isionmakin>;  proe:i;ss  are;  not 
eaipiihle;  ol  .se;pariition  loranaivsis.  the; 
il(a:isionniakina  proi:i;ss  may  he;  imalyze;il  as  one; 
iimplovmeail  priii:lii:i;"). 

'"'.SVa;.  e‘."..  lUn'^ravas  v.  (,ee/n7ei/  Cilv  Moiifi.  (loi'i). 
141)  P'.  .Supp.  2il  7.  2t)-22  (l).l).(i.  2t)l)l))  (linelin^  that 
■  prealiilorv  li;nilin*>"  in  Alriiain  .■\nie;rii:an 
i)i;ighliorhooils.  \\'hii:h  ini:hieli;el  i;xorhilanl  inte;re;sl 
rali;s.  haiilin^  liaseal  on  the;  value;  eil  the;  assi;t  r;ilhi;r 
than  a  liorro\ve;r's  ahililv  lei  r(;pav.  prolilin^  hv 
ai:i|nirina  the;  propialy  through  eli;laidt.  ri;pi;ali;il 
loria:losure;s.  anel  leian  se;rvie:ing  preie:e;elure;s  with 
e;xe:e;ssive;  li;e;s.  e.enilel  elisparale-ly  impae:t  Alrie:aii 
Anie;rieains). 


e;ffe;t;t”  ht;cause  it  inedueleel  a  pnie:tie;e; 
that  hits  “the;  e;ffe;e:t  eif  e:re;ating, 
pe;rpe;tuating.  eir  ine:re;asing  .se;gre;gate;el 
hemsing  patterns”  hitseeel  em  ])re)te;e:te;el 
ediiss.  A  e;e)mme;nte;r  asketel  that 
“.se;gre;g;itie)n”  he;  re;nie)ve;el  frenn  the; 
pre)pe)se;el  ele;finitie)n.  Ane)lhe;r 
e;e)nime;nle;r  e;xpre;s.se;el  e;e)ne:e;rn  that  this 
])e)rtie)n  eif  the;  elefiuitiem  weiulel  e;xte;nel 
liability  l)e;ye)nel  the;  f;ie:tual 
e:ire.umstane:e;.s  e)f  the;  e;a.se;.s  HUD  e:ite;el  as 
e;xam|)le;s  in  the;  ])re)pe).se;el  rule’s 
pre;auil)le;  l)e;e:ause;.  ae:e;e)reling  te)  the; 
e:e)mme;nle;r,  ineist  e)f  thei.se  case;.s  |•ai.se;el  .it 
least  a  sugge;stie)n  eif  inte;ntional 
eliseaiminatiem.  A  e:e)nmie;nte;r  state;el  that 
“pe;r])e;ttiating’'  sheiulel  he;  ineire  e;le;arly 
elefine;ei  so  that  the  rule  states,  feir 
e;xample;,  wlu;the;r  the;  term  rt;t)uire;s  <ui 
attempt  tei  .segre;gate;  furtheir,  eir  merely  a 
praedice;  that  exmtinues  e;xi.sting  p.ittenis 
e)f  .se;gregation.  Aneither  e;e)mme;nter 
e;xpre;.sse;el  the;  re;late;el  eijiiniem  that  “neit 
e;xplie:itly  fe).ste;ring  inte;gration’’  shendel 
ue;ve;r  feirin  the  htisis  feir  liiihility  uneler 
the;  Ae:t. 

HUD  nasi)()nsa:  As  eli.se;us.se;el  in  the 
pre;anil)le;.s  tei  heith  the;  ])re)pe).se;el  rule;  iuiel 
this  final  rule,  the;  elimiiiatiem  e)f 
se;gre;g<itie)n  is  e:e;ntnil  te)  why  the;  Isiir 
Hemsing  Ae:t  was  e;nae;te;el.”^  HUD 
the;re;fe)re;  ele;e:line;s  te)  re;me)ve  fre)m  the; 
rule’s  ele;fiuitie)n  e)f  "elise:riuiinate)i  v 
e;ffe;e:t.s’’  “e;re;iiting.  pe;r|)e;lu:iting,  e)r 
iuea'e;;ising  se;gre;gate;el  hemsiiig 
piitterns.” The;  Fair  Hemsing  Ae:t  was 
en;ie:te;el  tei  re;])hie;e;  se;gre;g€iteel 
)ieighl)e)ihe)e)el.s  with  “truly  inte;giiite;el 
anel  halane;eel  living  iiiitlerns.” It  wets 
striiedureei  te)  aelelre.ss  eli.sea'imiii;ite)iy 
housing  pi'ae:tie:e.s  that  affe;e;t  “the  whe)le; 
e:e)mniunity’’  as  well  as  partieailar 
seigments  e)f  the;  e:e)nuuunity, with  the 
goal  of  advaneang  t;ciual  e)ppe)rtunity  in 
he)using  anel  akso  te)  “aediieve;  raeaal 
inte;gratie)n  for  the;  l)e;nefit  e)f  all  i)t;ople 
in  the  Uniteel  States.”  ""  Ae:ea)relingly, 
the  Aed  ])re)hil)its  twe)  kinels  e)f 
unju.stifie;d  eliseaiminateery  e;ffi;eds:  (1) 
harm  te)  a  ptudieailar  gre)up  e)f  ])erse)ns  hv 
a  elisjiarate  imptied;  anel  (2)  harm  te)  the; 
e:omniunity  geimrally  by  ea’eating. 
intae;a.sing,  re;infe)re:ing,  e)r  pe;ri)e;tuatiug 


'’'.See  nil.  li-7.  li.'i-eid  and  accompanving  text, 
supra:  7li  P  R  71)022. 

'"‘As  disciiss(;d  in  tin;  "Dclinition  ol 
Discriniinalory  l■dh;cl"  section,  the  linal  rnh; 
anuaids  tin;  dolinition  ol  ''discriniinalorv  olioct"  to 
niakt;  it  mori;  concisi;  and  niori;  eaiiisislenl  with 
t(;rniinologv  iisial  in  casi;  law.  lint  its  suhstanci;  is 
mu:hangi;d. 

''‘'Traificaali'.  4t)d  II..S.  at  21  I  (citing  I  14  eiong. 
Roe:.  2422  (l•'l;h.  2e).  lOlift)  (statomoni  ol  .Scinator 
Mondah;)). 

Tralli(  <atla.  4tld  II. .S.  at  21 1  (citing  114  (iong. 
Roe:.  27e)li  (lOlitt)  (.SlateinionI  ol  .Sonator  (avils)). 

II. R.  Ros.  ll)!)ri.  I  IDIIi  Cong..  1.14  Cong.  Roc. 
1122Hl)-l)l  (A|)ril  l.'i.  2I)II«). 


segregateel  hemsing  patterns."’- 
Re;e:e)gnizing  liability  for  aediems  that 
imjiermissihlv  create,  int;re;ase. 
reiinfeirce.  or  peirpettinite  .segreigateel 
hemsing  p<itte;rns  elirt;edly  aeieire;.sse;.s  the; 
purpeise  of  the;  Aed  te)  re;i)lae;e;  .se;gre;gate;ei 
ne;ighl)e)rhe)e)el.s  with  “truly  integrate;)! 
iiiiel  hcilaneieel  living  ])atte;rn.s.’’  l'’e)r 
e;xample;.  the;  pe;ri)e;tuation  e)f  .se;gre;gatie)n 
the;e)rv  e)f  liiihility  has  ht;en  utilizeel  by 
private  eleveletpers  itiiel  othi;r.s  to 
ediiillenge;  iiniedieats  thiit  frustnite;ei 
afforeiiihle  housing  elt;ve;lopment  in 
ne;arly  all-white  cetmmunities  anel  thus 
has  iiieleel  atte;mj)t.s  te)  ])re)mote; 
inte;gratie)n."’‘ 

Me)re;e)ver.  e;very  feele;ral  ce)urt  e)f 
a])])t;al.s  te)  have  aelelre;s.se;ei  the;  issue  has 
agre;e;d  with  HUD’s  inter])re;tatie)n  that 
the;  Act  prohibits  praedict;.s  with  the 
unju.stifieel  effe;ed  of  pe;rpe;tuating 
.se;gre;gation.  In  one;  siieih  eaise,  fe)r 
eixamjile.  the  court  of  appeals  helel  that 
a  ze)ning  orelinance  that  j)reve;nts  the; 
e:e)n.struedie)n  of  multifamily  housing  in 
are;as  that  are;  primarily  white  may 
vie)late;  the  Aed  by  “re;inie)re:ing  raedal 


'"-.See.  o.g..  (Iraocli.  .'ieiH  P'.iid  at  H7tl  (llioro  aro 
■'two  Ivpos  ol  (lisi.riminatorv  olfocis  which  a 
laciallx’  noiilral  housing  docision  ciin  liiie  o;  'I'tio  lirst 
occurs  whon  that  docision  has  a  groator  advorso 
impact  on  ono  racial  group  than  on  anothor.  'I'lio 
socond  is  Iho  oHocI  which  tho  docision  has  on  tho 
communilv  involvod:  it  it  porpoliiatos  sogrogalion 
and  thoroln  provonts  inlorracial  association  it  will 
ho  considorod  invidious  inidor  tho  Pair  I  lousing  Act 
indopondontiv  otiho  oxioni  to  which  it  producos 
a  disjiarato  olloci  on  dilloront  racial  groups."): 
Haatiw^on  liraiu  h.  a44  P.2d  at  027  ("Iho 
discriniinatorv  oltocl  ota  rulo  .irisos  in  two 
conloxis:  adeeirso  inipai:t  on  a  particular  minorily 
group  and  harm  to  tho  comniunitv  gonorallv  hv  tho 
porpoliialion  of  sogrogalion  *  *  *  rocogiii/.ing  this 
socond  lorni  ofolfoct  ad\’ani:os  tho  principal 
purpose  of  Tillo  VIII  to  pronioto.  opon.  intogratod 
rosidontial  housing  patlorns.")  (inlornal  citations 
and  (|Uolalion  marks  omitlod):  Malro.  Hoasinp,  Day. 
dorp.  V.  Villaaa  of  Arlinalon  Hai'^hts.  .'i.'iK  P.2d  at 
1201)  ("Tlioro  aro  two  kinds  of  racially 
discriminatory  offoe:ts  whii:h  a  fae:ially  noulral 
docision  ahout  housing  can  produi:o.  Tho  lirst 
occurs  whon  that  doe:ision  has  a  groator  advorso 
impac:t  on  ono  rai:ial  group  than  on  anothor.  Tho 
socond  is  Iho  offoct  which  Iho  docision  has  on  tho 
community  involvod;  if  it  porpoliiatos  sogrogalion 
and  Ihorohy  provonts  inlorracial  association  it  will 
lio  considorod  invidious  undor  Iho  Pair  I  lousing  Act 
indopondontly  of  tho  o.xioni  to  which  it  produi:os 
a  disparalo  offoi:t  on  difforoiil  racial  groups.") 
(inlornal  citations  omilloel):  llalliiiark  Davalopars, 
Inc.  V.  l■'alton  doaiUy.  2Hli  P.  .Siijip.  2d  12l>!).  1282 
(N.n.  (ia.  21)0.'))  ("Of  e:ourso  thoro  aro  two  kinels  of 
raciailv  disc:riminalorv  offoct  whii:h  can  ho 
prodiicod  hv  a  facially  noutral  docision.  IITlio 
docision  or  action  porpoliiatos  sogrogalion  anil 
Ihorohv  provonts  inlorracial  association  it  will  ho 
i:onsidi!rod  iin  idious  undor  Iho  Pair  Housing  Act 
indopondoiilK  of  tho  oxtoni  to  whii:h  it  producos 
a  disparato  offoct  on  eliHoronI  rac:ial  groups.") 
(intornal  citations  omitlod). 

""Saa,  o.g..  llinUin<’lon  lirtnich.  844  P.2d  at  027; 
.'\rlinalon  IIai<>IUs.  .'i,')8  P.2il  at  1201:  Hlack  jack.  .IDti 
P.2d  at  1184-81);  Sunniiarchasa  Ltd.  Pshp.  1.  at  al. 

V.  i’.itv  of  Iknr/.alas.  at  ak.  !)7I)  1'.  .Supp.  .'>22.  .'>27- 
28  (Ni.n!  I.a.  1<)!I7);  Daws.  U)<)  P.  .Sup|).  2d  al  .187- 
88. 

Sat:  sapra  noto  28. 
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segregation  in  housing.”  l'’or 
consistency  with  the  terminology  used 
in  this  case  law.  the  final  rule  adds  the 
t(!rin  “reinfon;es”  to  tin;  definitic)n  of 
“di.scriininatory  effect." 

in  response  to  the  comment  nigarding 
the  facts  of  the  cases  HI  Ill  cit(;d  as 
exami)l(!s  in  the  ju'oposed  rule’s 
preamhl(!.  HUD  notes  that  those 
ca.ses  are  not  exhaustive  and 
therefore  should  not  lx;  viewed  as  tlu; 
oidy  ways  that  a  violation  of  the  Act 
may  he  established  bas(;d  on  a 
discriminatory  effects  theory.  Moreovcir, 
(;v(m  if  the  facts  of  a  particular  case 
suggest  intentional  discrimination,  in 
many  instanccis  both  an  intent  to 
discriminate  and  a  disc:riminatorv  efhict 
may  exist,  and  a  charging  party  or 
plaintiff  may  bring  a  claim  alleging 
either  or  both  intent  and  effect  as 
alternative  theories  of  liability. 
Regardless,  as  ex])lained  throughout  this 
preamhl(!.  and  in  ca.se  law. 
discriminatorv  intent  is  not  iiupured  for 
a  violation  of  the  Ac:t  under  an  effects 
theory. 

U.  L(!<’(iII\’  Sufficient  lustifirution, 

§  lOO.BOUlhHD 

In  res]K)nse  to  comments,  this  final 
rule  slightly  revises  the  first  ])rong  of 
‘‘legally  sufficiemt  justification.”  as 
provided  in  the  Novcmiber  18.  2011, 
])ropo.sed  rule,  which  is  recjuired  to 
sustain  a  practice  with  a  discriminatorv 
(dfect  under  the  Act. 

Pro])o.sed  §  l(K).5()()(b)(l)  providml:  ‘‘A 
legally  sufficient  justification  exists 
where  the  challenged  housing  i)ractice: 
(1)  Has  a  nece.ssary  and  manife.st 
relationship  to  one  or  more  legitimate, 
nondiscriminatorv  interests  of  the 
respondent*  *  *  or  defendant.” 

Final  §  l()().5()()(h)(l)  provides:  "A 
legally  sufficient  justification  exists 
wh(;re  the  challenged  practice:  (1)  Is 
nec(;ssary  to  achieve  one  or  more 
substantial,  legitimate, 
nondi.scriminatorv  interests  of  the 
resj)ondent  *  *  *  or  defendant  *  *  *  A 
legally  sufficient  justification  must  be 
sui)j)orted  by  evidence  and  may  not  be 
hyiJothetical  or  speculative.” 

Uomments  were  niceived  with  respect 
to  j)roposed  l()0..5()0(b)(l).  .soim; 
agreeing  with  the  standard  as  stated: 
some  recommending  that  §  l()0.5()()(h)(l ) 
set  either  a  higher  or  lower  standard  of 
ju'oof  for  defendants  and  respondents; 
and  SOUK!  suggesting  that  HUD  provide 
definitions  for  certain  t(!nns  or  use 
slightly  diffenait  terms  to  make  the 
r(!gulatorv  provision  easier  to 
under.stand  and  apply. 


Hunlin<ilon  lininch.  K44  :il 
""\SV(r7(>  I'K  7002,'). 


1.  Substantial,  Legitimate, 
Nondi.scriminatorv  Interests, 
??l()().5()()(h)(l) 

Issue:  Although  some  commenters 
supported  the  us(!  of  the  phrase 
“legitimate,  nondi.scriminatorv 
interest,”  a  commentm’  asked  that  the 
final  rule  provide  a  did'inition  of  the 
phrase  to  ensure  that  tlu;  standard  is 
applicul  uniformly.  Uonmuoders  stated 
that  the  word  “substantial”  or  “clearlv” 
slu)uld  modify  the  phrase 
“nondi.scriminatorv  interests,” 
reasoning  that  justifying  discrimination 
with  an  interest  that  may  be  of  little  or 
no  im])ortance  to  the  defendant  or 
resi)ondent  would  run  contrary  to 
(4)ngres.s's  goal  of  providing  for  fair 
housing  within  constitutional 
limitations. 

HVD  Response:  HUD  agrees  that,  in 
ordt!r  to  effectuate  the  Fair  Housing 
Act’s  broad,  remiulial  goal.  i)ractices 
with  di.scriininatory  effects  cannot  be 
justified  based  on  interests  of  an 
insubstantial  nature.  Accordingly.  HUD 
is  making  clear  in  this  final  rule  that  anv 
interest  ju.stifving  a  i)ractic.e  with  a 
discriminatorv  efiect  must  be 
“substantial.”  A  “substantial”  interest  is 
a  core  interest  of  the  organization  that 
has  a  direct  relationship  to  the  function 
of  that  organization.  The  reipiirement 
that  an  entity’s  interest  be  suh.stantial  is 
analogous  to  the  'I’itle  VII  riujuirement 
that  an  employer’s  interest  in  an 
einjiloyment  ])ractice  with  a  disparate 
impact  be  job  related.  HUD  uses  the 
more  general  standard  of  substantiality 
because  there  is  no  single  objective, 
such  as  job-relatedness,  again.st  which 
every  practice  covered  by  the  Fair 
Housing  Act  could  be  measured.  The 
determination  of  whether  goals, 
objectives,  and  activities  are  of 
substantial  intere.st  to  a  respondent  or 
defendant  such  that  they  can  ju.stifv 
actions  with  a  discriminatory  effect 
re(]uires  a  ca.se-.s])ecific.  fact-based 
impiiry. 

rhe  word  “legitimate,”  used  in  its 
ordinary  meaning,  is  intended  to  ensure 
that  a  justification  is  genuine  and  not 
fal.se.'"”  while  the  word 
“nondi.scriminatorv  ”  is  inteiuhul  to 
ensure  that  the  justification  for  a 
challenged  practice  does  not  itself 
discriminate  based  on  a  |)rotected 
charac:teri.stic.  HUD  and  federal  courts 
intei  jneting  the  Fair  Housing  Act  have 


"’'.S'«?42  2()l)()(!-2(k)(l)(A)(i). 

I.(!<;iliinal(!  nalinition.  Moniiini- 
Wohslor's  Diclioiiarv.  hitpj/www.numinm- 
\vt^hstnr.(:oiii/(li(:lit)n(iry/ni!<:<^ss(iiy  visilial  Mar. 
l.'j.  2012)  ((liiiiniiif;  ■'lasiliinaU!"  as  "niiilluM' 
spurious  nor  lalso"). 


been  applving  these  concepts  without 
incident.'"" 

/.s.sne;  Commenters  reipiested  that 
“legitimate,  nomliscriminatorv 
interests”  he  rej)laced  or  ixpiated  with 
“business  nece.ssity.”  This  would,  in 
their  view,  he  consistent  with  judicial 
interpretations  of  the  Fair  Housing  Act, 
with  llUD’s  regulations  governing 
Fannie  Mae  and  Freddie  Mac.  and  with 
the  Joint  Policy  Statement.  Commenters 
stated  that  the  Joint  Policy  Statement  is 
well  established  and  jirovides  a  clear, 
predictable  standard  to  covered  entities. 
Several  commenters  ex|)ressed  concern 
that  th(!  proposed  standard  recpiiring  a 
“legitimate”  ju.stification  was  weaker 
than,  and  would  be  interpreted  as 
recpiiring  lc;.ss  than,  the  “Imsine.ss 
nece.ssity”  standard. 

Hl’D  Response:  In  its  adjudications 
under  the  Fair  Housing  Act.  HUD  has 
recpiircHl  respondents  to  jirove  that  their 
challenged  practices  are  justified  by 
business  nece.ssity.' '"  'Fhe  other  federal 
regulatory  and  enforcement  agencicis 
involved  in  the  investigation  of  lending 
discrimination  have  taken  the  .same 
approach.' ' '  'fhe  “substantial, 
legitimate,  nondiscriminatorv  intercist” 
.standard  found  in  ^  l()()..5()()(bj(  1 J  is 
ecpiivalent  to  the  “business  necessitv” 
standard  found  in  the  Joint  Poliev 
.Statememt.  'I’he  standard  set  forth  in  this 
rule  is  not  to  be  intei  jireted  as  a  more 
lenient  standard  than  “business 
necessitv.”  HUD  chooses  not  to  u.se  the 
phrase  “business  nece.ssity”  in  the  rule 
liecause  the  phrase  may  not  be  easily 
understood  to  cover  the  full  scope  of 
practices  covcired  by  the  Fair  Housing 
Act.  which  applies  to  individuals, 
businesses,  nonprofit  organizations,  and 
public  entities.  IJsing  the  phra.se 
“business  nece.ssity”  might  c;onfu.se 
litigating  parties  and  the  courts  as  to 
how  the  term  might  apply,  for  example, 
to  a  non})rofit  organization  that  provides 
housing  or  housing-related  services,  or 
to  a  branch  of  state  or  local  government 
carrying  out  its  functions.  'I'he  standards 
in  S  too. 500  apply  eipially  to 
individuals,  public  entities,  and  for- 


'"'‘.S'f'f?.  Dciifil-Wchlx:  Tcnaiil  Ass'n  lid.  v.  SI. 
Loiiia  I  Ions.  Aiilh. .417  K.:i(l  8<IH.  <)()2  («lli  Cir.  2()().S) 
(drloiulanl  iinisl  pidvi;  llial  (:liall(!iia(!(l  action  is 
ni;c(!.ssarv  lo  acliiovn  '■|(!<;itiinat(!.  non- 
(liscriniinatorv  policy  ohjcclivos"):  (.Vioi/cs/on 
Hoiis.  Aiilli.  V.  I  ’..S'.  ()l  Ayric.  41(1  K.:i(l  729 

(sanu!). 

"".See.  e.a..  I99K  Kiitorc(!menl  Handbook  al  2-:{l) 
(inslnictin^  llli|)  inv(!.stii;alor.s  dial  a  respondiml's 
poliev  innsl  be  jnslilied  bv  a  "business  necessitv"): 
Hl’Dv.  Carlson.  19(r.  \VI,  ;i(i.''>(H)9.  al  *14  (IIHO  .M,) 
lime  12.  1995)  ("'rhe  Kes|iondent  has  the  bnnien  lo 
overcome  the  priina  lacie  case  bv  establisbine  a 
business  necessitv  for  the  iiolicy.  "):  )oint  Policy 
.Slaleinenl.  59  FK  al  IH2(>9  (re(|uirinf;  a  cballeneed 
poliev  or  practice  to  be  "jicslilled  by  'business 
necessity' "). 

' ' '  .See  joint  Poliev  .Slaleinenl.  59  FK  al  1 821)9. 
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|)rofit  and  nonprolil  private  entities 
l)e(:ause,  as  discus.sed  below,  neither  the 
text  of  the  Act  nor  its  legislative  history 
supports  drawing  a  distinction  among 
them.  Accordingly,  lllll)  has  cluhscm 
terminology  that,  while  etpiivalent  to  its 
])r(!vions  guidance  in  the  joint  Folicy 
.Statement,  applies  readily  to  all  covenul 
(!ntiti(!s  and  all  covered  activities. 

Issue:  Some  commentca  s  ex|)ni.ssed 
conccMii  that  the  term  “legitimate" 
allows  for  subjective  review  of  a 
proHered  justification. 

UVD  Response:  HUD  and  courts  have 
reviewcid  justifications  j)roffer(!d  hy 
covered  entities  for  many  years.  While 
the  review  is  veny  fact  intensive,  it  is  not 
.snhj(!ctive.  Whether  an  interest  is 
“legitimate"  is  judged  on  the  basis  of 
objective  facts  establishing  that  the 
])rofiered  justification  is  genuine,  and 
not  fabricated  or  pretextnal."-  HDD  and 
courts  have  engaged  in  this  impiiry  for 
decades  without  encoimtca  ing  issues 
related  to  the  subjectivity  of  the  imiuiry. 
HUD  therefore  believes  that  concerns 
about  subjetlive  revienvs  of  ])roffer(!d 
justifications  are  not  warranttul. 

Issue:  A  commenter  nupiestcul  that  tin; 
final  rule  expressly  state  that  incriiasing 
profits,  minimizing  costs,  and 
increasing  market  share  (pialily  as 
legitimate;,  nondiscriminatory  inter(;sts. 
Similarly.  anoth(;r  commenter  asked 
that  the;  final  rule  codifv  exam|)h;s  of 
tenant  scree;ning  criteria  siK:h  as  n;ntal 
history,  cr(;dit  checks,  income 
verification,  and  court  records  that 
would  lx;  pr(;snm(;d  to  (jnalifv  as  h;gallv 
sufficient  justifications. 

HVn  Hes})onse:  HUD  is  not  ado])ting 
the.se  suggestions  h(;can.se  the  Fair 
Housing  Act  cov(;rs  many  dillerent 
types  of  entities  and  practices,  and  a 
determination  of  what  (pialifies  as  a 
substantial,  legitimate, 
nondiscriminatory  interest  for  a  given 
entity  is  fact-specific  and  must  he 
determined  on  a  case-by-case  basis. 
Accordingly,  the  final  rule  does  not 
jji'ovide  exam])les  of  interests  that 
would  always  cpialify  as  substantial, 
l(;gitimate.  nondiscriminatory  interests 
for  (;v(;ry  respondent  or  delendant  in 
any  context. 

2.  Relationship  Between  (;halh;nged 
Practice  and  Asserted  lnten;st, 

S  1()()..5(H)(h)(l) 

Issue:  Several  commenters  (;xpressed 
conc(;rn  with  HUD’s  use  of  the  term 
“manifest"  in  tin;  ])roposed  r(;(piirement 
that  tin;  challenged  practice  have  a 
“nec(;ssary  and  manifest  relationshi])" 
to  one  or  mon;  h;gitimate, 
nondiscriminatory  interests  of  the 
r(!.spond(;nt  or  defendant.  (;omment(;rs 


exi)re.ssed  uncertainty  about  what  the 
term  was  intend(;d  to  mean  and  how  it 
wonhl  hi;  interpreted  hy  HUD  or  hv 
federal  courts.  Two  comm(;nters 
(ixpre.ssed  concern  that  the  term 
“manifest"  may  involve  a  subjective 
evaluation  and  others  did  not 
understand  the  evidentiary  concept 
embodied  in  the  t(;rm.  A  commiinter 
nrg(;d  HUD  to  make  clear  in  the 
language  of  the  final  rule,  in  addition  to 
the  preamble,  that  a  justification  may 
not  he  hy|)othetical  or  spiicnlative. 

IIIU)  Hespouse:  In  the  ])roposed  rule, 
the  term  “manifest"  was  used  to  conviiy 
d(;fendants’  and  respondents'  obligation 
to  ])rovide  evidence  of  the  actual  n(;ed 
for  the  challenged  practices,  instead  of 
riilying  on  speculation,  hypothesis, 
generalization,  stereotvpe,  or  fear.  HUD 
recognizes  that  some  commenters  were 
confu.sed  hy  the  term  “manife.st."  In 
respon.se  to  these  concerns,  HUD  is 
re|)lacing  the  term  “manitest”  in  the 
final  rule  with  the  reipiirement,  added 
in  S  1  ()().. 5()()(h)(2),  that  “a  legally 
sufficient  justification  must  hi; 
sniiported  by  evidence  and  may  not  he 
hy])othetical  or  s])eculative."  This 
language  is  intended  to  convey  that 
defendants  and  respondents,  relying  on 
a  defense  under  §  1  ()()..5()()(h)(  1 ),  must  he 
able  to  ])rove  with  evidence  the 
snhslantial,  legitimate, 
nondiscriminatory  interest  supporting 
the  challenged  practice  and  the 
necessity  of  the  challenged  practice  to 
achieve  that  interest.  This  language  is 
consi.stent  with  HUD’s  longstanding 
application  of  effects  liability  under  the 
Fair  Housing  Act,  is  easy  to  understand, 
can  be  uniformly  ajjplied  by  federal  and 
state  courts  and  admini.strative  agencies, 
and  is  unlikely  to  cause  confusion  or 
unnecessary  litigation  about  its 
meaning.  HUD  notes  that  this  language 
is  akso  consistent  with  the  ai)plication  of 
the  standard  by  other  federal  regulatorv 
and  enforcement  agencies  under  both 
the  Fair  Housing  Act  and  fXXJA,"  '  with 
the  a])|)roach  taken  under  Title  Vll.‘ ' ' 
and  with  the  a|)proach  taken  hy  a 
mnnher  of  federal  courts  interpreting 
the  Fair  Housing  Act.' 


' '  ‘  .SVc  loinl  Policy  .Stal(!im!nl.  f)!)  I•'R  at  ia2li<) 
('"I'lic  jiistilication  must  Ixt  inanitcsl  and  inav  not 
l)(!  Iiv|ii)lliclical  or  spixadalivo.”) 

"■‘.S'cc42  20(HI(!-2(k){t)(A)(i)  (Ilia 

r(!S|)ond(ail  must  '(/cnioii.s/ro/f;  that  Ilia  cliallooaod 
practici!  is  joli  ndalial  lor  lha  posilioii  in  (|naslion 
and  consislinil  with  linsinass  nijcassitv")  (amphasis 
addial). 

'  .S'aa.  (■.!>..  Chdilrston  lions.  Aiilh.  v.  I  '.S. 
oj  A'^ric..  41(1  l•■.:^d  72(t,  741  (Kill  Cir.  2ll(»."))  (Ilia 
cliallan;>ad  housing  praclica  ninsl  have  a  "nianilasl 
raialionshi|)"  to  Ilia  dalandani's  olijactivas): 
/{(.'Sif/cn/  Advisoiy  lUI.  v.  Hi/./.o.  .KW  l''.2d  at  14(1  ("a 
jnstilicalion  innsi  sarva.  in  lliaorv  and  praclica.  a 
la}>itiniata.  Iiona  lida  intarasi  ol  Iha’l'illa  Vlll 
dalandanl")  (amphasis  addad):  I liinlinfilon  Hrnnch. 


Issue:  A  commenter  suggested  that  the 
phra.se  “necessary  and  manife.st"  should 
lx;  defined. 

IIUD  Ilesponse:  As  discu.ssed  above, 
HUD  has  removed  the  word  “manifest" 
in  the  final  rule  in  order  to  avoid  any 
potential  confusion.  Thus. 

1()()..5()()(1))(  1 1  is  slightlv  revised  at  this 
final  role  stage  to  state  that  a  respondent 
or  defendant  seeking  to  defend  a 
challenged  practice  with  a 
discriminatory  effect  must  prove  that 
the  prac.tice  “is  neces.sarv  to  achieve  one 
or  more  substantial,  legitimate, 
nondi.scriminatory  interests”  of  the 
resjxmdent  or  defendant.  In  the 
pro]X).sed  rule,  as  well  as  this  final  rule, 
HUD  uses  “necessary"  in  its  ordinary, 
most  commonly  used  sense. 

Issue:  Some  commenters  sngge.sted 
that  HUD  remove  the  word  “nece.ssary" 
to  make  the  standard  found  in 

l()(l.5()()(h)(l)  consistent  with  the  Title 
Vll  standard  set  out  in  the  Sujireme 
(xnirt's  o])inion  in  Wards  (love  Packiug 
Co.  V.  Atonio.  400  U.S.  (>42  (198511. 
Uommenters  suggested  various 
standards  without  the  word 
"necessary."  including  requiring  that 
the  challenged  ])ractice  have  “a 
legitimate  business  ])ur]x).se."  that  the 
challenged  practice  have  “a  legitimate 
nondiscriminatory  jxnqio.se.”  or  that  the 
challenged  practice  be  “rationally 
related  to  a  legitimate, 
nondi.scriminatory  goal.” 

Ill  UI  Ilesponse:  1 11  ID  declines  to 
adopt  the  commenters'  suggestion  to 
remove  "neces.sarv"  from  the  rule. 
HUD’s  snhslantial  ex]x;rience  in 
administering  the  Fair  Housing  Act 
confirms  that  requiring  a  challenged 
practice  with  a  discriminatory  effect  to 
he  nece.ssary  best  effectuates  the  broad, 
remedial  goal  of  the  Act.  Indeed,  in 
1994  HUD  and  ten  other  federal 
agencies  notified  lenders  of  the 
requirement  to  justify  the 
discriminatory  effect  of  a  challenged 
lending  practice  under  the  Fair  Housing 
Act  and  ECOA  hy  showing  that  the 
jiractice  is  necessary  to  their 
business.""  Moreover,  in  1997,  HUD 


S'AACI’ V.  'I'own  of  llnntin;j,ton.  K44  F.2(l  al  (IKK. 
all’ll.  4KK  II. .S.  1.")  (lOKK)  (|)i!r  curiam)  (samii), 

"'■.S'i’c  (oinl  Policy  .Slalomonl.  .1(1  i■'K  IK. 2110  (llm 
Niiconil  slop  ol  a  ilisiiaralo  impaci  analysis  unilor  llio 
Pair  llousiii”  .Acl  and  l-X!()A  is  lo  ■'dolormino 
wliollior  lilt!  poliev  or  praclico  is  jnsliliod  hv 
’Inisinoss  nocossily.’ ")  id.  (giviii”  an  oxaniplo  ol  a 
pidicy  dial  may  violalo  llio  Pair  HonsiiiH  Acl  and 
PXIOA  sinco  "llio  londor  is  nnlikolv  lo  ho  alilo  lo 
show  dial  llio  policy  is  coni|)ollod  hy  Imsinoss 
nocossily"):  son  oAso  Ollico  ol  llio  ('.om|ilrollor  ol  llio 
Cnrroncv.  P’odoral  lloposilorv  Insnranco 
(lorporalion.  P’odoral  Kosorvo  Hoard.  Oliico  ol  ’I'lirill 
.Snporvision.  Nalional  (’.rodil  Union  Adminislralion. 
’I’lio  lnloraj;oncy  Fair  l.ondino  PIxaminalion 
Procodnros  app.  al  2K.  Angnsl  2(1011.  availahlo  al 
hUp://\\\\w.ffioc.i’ov/p(lf/fnimepx.pdf. 


.S’cc  nolo  10(1.  supra. 
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promulgated  a  regulation  recognizing 
that  section  80.5  of  the  Act  ' does  not 
])r(!vent  consideration,  in  the  purchasing 
of  loans,  of  factors  that  an;  n(;cessarv  to 
a  hnsiness. ""  In  addition,  in  l‘)88the 
Hous(;  (iommittet;  on  the  Judiciarv.  in 
advancing  a  hill  ain(;nding  the  Fair 
Housing  Act,  r(;cognized  that  liability 
should  not  attach  when  a  justification  is 
nec(;.ssary  to  the  cover(;d  entity’s 
business."”  HI  ID’s  view  is  also 
consistent  with  (]ongn;ss’s  IttOl 
enactment  of  legislation  codifying  that, 
in  the  einploynn;nt  context,  a  practice 
that  has  a  disparate  impact  nm.st  be 
consistent  with  “business  necessity" 
and  must  also  he  “job  r(;lated."  HDD 
also  notes  that  a  sindlar  necessity 
recpdrement  is  found  in  fXiOA.  which 
r(;(iuires  that  a  challenged  practice 
“meets  a  legitimate  business  need.” 
HllD’s  final  rule  therefore  uses  language 
that  is  consistent  with  its  longstanding 
interpretation  of  the  Fair  Housing  Act. 
comjiarable  to  the  jirotections  afforded 
under  Title  Vll  ami  ECOA.  and  fairly 
balances  the  interests  of  all  parties. 

Issue:  A  commenter  (;xj)ress(;d 
concern  that  retiuiring  a  "nece.ssary" 
relationship  may  interfere  with  loss 
mitigation  efforts,  including  those  under 
the  Home  Affordable  Modification 
Program  (HAMF)  and  Home  Affordable 
Refinance  Program  (HARP) — federal 
programs  that  encourage  mortgage 
.seryic(;rs  to  offer  modifications  of  loans 
or  refinances — hecau.se  such  efforts  are 
yoluntary  and  ])articipation  in  them 
may  not  he;  ])erceiy(;d  as  “necessary." 

IIIJD  Resi)onse:  Since  at  least  the  date 
of  i.ssuance  of  the  joint  Policy  Statement 
in  1994,  lenders  have  been  e)n  notice 
that  they  must  ])roye  the  necessity  of  a 
challenged  practice  to  their  busine.ss 
under  both  the  Fair  Housing  Act  and 
ECOA.  'rids  requirement  has  not 
prevent(;{l  lenders  or  servicers  from 
engaging  in  effective  lo.ss  mitigation 
efforts,  'fhe  mere  fact  that  a  ])olicy  is 
volimtarily  adojjted  does  not  preednde  it 
from  b(;ing  necessary  to  achieve;  a 
sub.stantial,  legitimate, 
nondiscriminatory  interest.  By 
formalizing  the  ])roces.s  of  proving 


"M2  u..s.(;.  :«io.s. 

"'>.S'f.-(.'24  CI'R  100.1 2.5((:);  cl.  Darsl-W’chlic 
'I'ciuiut  Ass'll  Ikl.  V.  St.  Louis  lions.  Anili..  417  K.ad. 
ill  002  (till!  chiillmigod  pnirticii  imist  Ixi  ■  luiciissiirv 
111  till!  iilliiinnuinl  iil  "  llu;  diilondiml’s  olijiicliviis) 
(intiiriiid  ciliilion  (imiltiid);  see  also  Aflorilohlo 
lions.  Dev.  Corf),  v.  City  of  Fresno.  4;i.'l  I'’. lid  1 1H2. 

1  ni.S  (Olli  Cir.  2000)  (diiscriliin^  Ihii  Idi^litli  (Ircuil's 
<i|i|ir(iii(:h  iis  "sound"). 

Ill'll. K.  K(i|).  No.  100-711.  ill  2101  (10»«)  ("  llii! 
Coniinittoi!  doos  not  intiind  lliiit  tlioso  piircliiisin^ 
inoitf>ii^(i  loiins  1)11  procliidiid  Iroiii  tiiliiiif^  into 
considoralion  liiclors  jiistiiiiid  liv  Inisiiuiss 
nocossity."). 

'^".Si!I!42  IL.S.C.  2000o-2().)(l)(A). 

12  Ol’K  part  1002.  .Sup|i.  I.  Oincial  .StiiH 
Ooininontarv.  Oomniiinl  0(ii)(2). 


business  niicessity  in  a  rule  that  clearly 
allocates  the  burdens  of  jiroof  among  the 
])arties,  HUD  is  not  changing 
substantive  law,  but  merely  clarifying 
the  contours  of  an  available  defense  so 
that  lenders  may  riily  upon  it  with 
greati;r  clarity  as  to  how  it  ajiiilies. 

Issue:  A  commenti;r  (;xpr(;s.sed  the 
concern  that  reipiiring  a  respondent  or 
defendant  to  jirovi;  necessity  would 
subjiict  the  re.s])ond(;nt  or  defendant  to 
unneces.sary  and  |)o.ssil)lv  frivolous 
investigations  and  litigation.  Another 
commenter  took  tin;  ojiposite  position, 
stating  that  the  rule  would  not  create 
excessive  litigation  exposure  for 
respondents  or  defendants  biicause 
numerous  procedural  mechanisms  exist 
to  dispose  of  meritle.ss  ca.se.s.  A 
commenter  stated  that,  at  the  .second 
stage  of  the  burden-shifting  analysis,  a 
defendant  should  have  the  opjjortunity 
to  demonstrate  not  only  a  legally 
sufficient  justification,  but  also  that  the 
charging  party  or  jilaintiff  did  not  satisfy 
its  prima  facie  case  becau.se  the 
challenged  jiractice  did  not  result  in  a 
discriminatory  effect. 

IIIJD  Ilespouse:  VAvv.n  how  the 
discriminatory  effects  framework  has 
been  applied  to  date  by  1 11)13  and  hv  the 
courts.  HUD  does  not  believe  that  the 
rule  will  lead  to  frivolous  investigations 
or  create  excessive  litigation  exposure 
for  res])ondent.s  or  defendants.  As 
discussed  above,  since  at  liiast  1994, 
when  the  joint  Policy  Statement  was 
issued,  haulers  have  known  that  they 
must  jirove  the  necessit  y  of  a  challenged 
practice  to  their  business.  Monaiver, 
HUD  believes  that  promulgation  of  this 
rule — with  its  clear  allocation  of 
burdens  and  clarification  of  the 
showings  each  jiarty  must  iiiaki; — has 
the  potential  to  decrea.se  or  simplify  this 
tyjie  of  litigation.  For  example,  with  a 
clear,  uniform  .standard,  covered  entities 
can  conduct  consistent  self-te.sting  and 
comjiliance  reviews,  document  their 
substantial,  legitimate 
nondiscriminatory  interests,  and  re.solve 
potential  issues  so  as  to  prevent  future 
litigation.  A  uniform  standard  is  also  a 
benefit  to  entities  operating  in  niulti])le 
jurisdictions.  'I'o  the  extent  that  the  rule 
results  in  mon;  plaintiffs  b(;ing  aware  of 
potential  effects  liability  under  the  Fair 
Housing  Act.  it  should  liave  the  same 
impact  on  coveri;d  entities,  resulting  in 
greater  awareness  and  comjiliance  with 
the  h’air  Housing  Act.  Additionally,  as  a 
commenter  noted,  the  Federal  Rules  of 
Uivil  Procedure  jirovide  various  means 
to  (lisjuise  of  meritle.ss  claims,  including 
Rules  11,12,  and  5(i.  Moreover,  a 
resjiondent  or  defendant  may  avoid 
liability  by  rebutting  the  charging 
jiarty’s  or  jilaintiffs  jiroof  of 


discriminatory  effect.'^-  If  the  fact¬ 
finder  decides  that  the  charging  jiartv  or 
jilaintiff  has  not  jiroven  that  the 
challenged  jiractice  resulted  in  a 
discriminatory  effect,  liability  will  not 
attach. 

Issue:  A  commenter  exjiressed 
concern  that,  under  the  jirojiosed  rule, 
a  legally  sufficient  justification  under 
4}  l()().50()(l))(l )  may  not  he  hyiiothetical 
or  sjieculativi;  but  a  discriminatorv 
effect  under  §  l()().5()()(a)  mav  be, 
creating  an  imbalance  in  the  burden  of 
jiroof  in  favor  of  the  charging  jiartv  or 
jilaintiff. 

IH  UI  Response:  This  comment 
indicates  a  misunderstanding  of  what 
§  100. 500  reijuires.  Requiring  the 
resjiondent  or  defendant  to  introduce 
evidence  (instead  of  sjieculation) 
jiroving  that  a  challenged  jiractice  is 
necessarv’  to  achiex  e  one  or  more 
substantial,  legitimate, 
nondi.scriminatorv  interests  in  order  to 
benefit  from  the  ilefense  to  liability  is 
not  different  in  kind  from  reijuiring  the 
charging  jiarty  or  jilaintiff  to  introduce 
evidence  (not  sjieculation)  jiroving  that 
a  challenged  jiractice  caused  or  will 
jiredictahly  cause  a  discriminatory 
effect.  As  discu.ssed  in  this  jireamble, 
the  language  of  the  Act  makes  ch;ar  that 
it  is  intend(;d  to  address  discrimination 
that  has  occurred  or  is  about  to  occur, 
and  not  hvjiotluitical  or  sjiecnlative 
discrimination. 

D.  Less  nisciiiuinatorv  Alternative, 
i}  l()().5()()(l))(2) 

Some  comments  were  riiceived  with 
resjiect  to  §  l()().5()()(b)(2)  of  the 
jirojiosed  rule.  With  that  jirovision. 
HUD  jirojiosed  that  a  jiractice  with  a 
discriminatory  effect  may  be  justified 
only  if  the  respondent’s  or  defendant’s 
interests  cannot  he  served  bv  another 
jiractice  with  a  less  di.scriminatory 
effect.  In  resjionse  to  the.se  comments, 
the  final  rule  makes  one  slight  revision 
to  the  jirojio.sed  jirovision  by 
substituting  “could  not  be  served”  for 
"cannot  be  served." 

Issue:  A  commenter  reijuested  that 
HUD  rejilace  “cannot  be  served”  with 
“would  not  he  served”  because,  under 
the  Sujireme  Uourt’s  analysis  in  Words 
(love,  a  jilaintiff  cannot  jirevail  by 
showing  that  a  le.ss  di.scriminatory 
altiirnative  could  in  theory  .serve  the 
defendant’s  business  interiist.  This 
commenter  akso  stated  that,  in  order  for 
liability  to  attach,  a  le.ss  di.scriminatory 
alternative  must  have  been  known  to 
and  rejected  by  the  resjiondent  or 


'--.S’ci!.  DollunrI  v.  Ilnn  linson.  43;i  II..S.  22 1. 
mil  ( 1(177)  (Tilli!  Vll  i::iso  (!\|ihiiiiing  that  a 
(liilonilaiit  i.s  "Iriiii  to  ailduoi!  coimlorvailiiig 
oviilonco  of  his  own"  in  orilor  to  iliscrodil  a 
piainlilf's  ovidonco  of  disparalo  iinjiact). 
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deiendant.  Other  coniiiHMiters  staled 
that,  in  order  lor  liability  to  attach,  the 
alternativ(!  practice  must  he;  lupially 
elTective  as  the  challenged  practice,  or  at 
l(!asl  as  eliective  as  tin;  challenged 
practice,  with  somi!  ol  these' 
cominenters  pointing  to  Wards  (.lava  in 
snp|)orl  oi  lliis  leosition.  A  nninl)er  ol 
other  coinmenters.  on  tlu;  other  hand, 
cited  to  luhr  Housing  Act  case  law  for 
the  proposition  that  lial)ility  should 
attach  unl(;ss  tlu;  l(!ss  discriininalorv 
alteunative  woidd  iin])os(!  an  undue 
hardship  on  the  respondent  or 
defendant  under  the  circunistaiu:(!s  of 
the  particular  case. 

mu')  Ih^sponsa:  III  ID  agrees  that  a  hiss 
discriminatory  alternative  mu.st  serve 
the  resiiomhmt's  or  elefendant's 
suhstantial.  legitimate 
nondistainiinatorv  interests,  innst  he 
supported  hy  evidence,  and  may  not  he 
hypothetical  or  speculative.  For  greater 
consistency  with  the  terminology  used 
in  HDD's  (and  other  federal  regulatory 
agencies')  previous  guidance  in  the  loint 
Policy  .Statement.'-'  the  final  rule 
replaces  “cannot  he  served"  with 
"could  not  he  .served."  A  corresponding 
change  of  "can"  to  "could"  is  also  made 
in  l()()..'>()()(c)(8)  of  the  final  rule.  1 IDD 
does  not  believe  the  rule's  language 
needs  to  he  further  revi.sed  to  state  that 
the  less  discriminatory  alternative  mu.st 
he  "(Kiually  effective."  or  "at  least  as 
effective."  in  .serving  the  re.s])ondent'.s  or 
defendant's  interests;  the  current 
language  already  states  that  the  le.ss 
discriminatory  alternative  must  serve 
the  respoiulent's  or  defendant's 
interests,  and  the  current  language  is 
con.sist(;nt  with  the  )oint  Policy 
.Statenamt.  with  Dongress's  codification 
of  the  disparate  im])act  standard  in  the 
employment  context.'--'  and  with 
judicial  interpretations  of  the  Fair 
Housing  Act.'-'’  The  additional  modifier 


‘Sec  )()inl  t’oliev  .Sliili!iiu!iit,  .’ill  KR  hI 
t"t'A’oii  it  a  policy  or  practice!  liiat  has  a  disparate! 
iiiipae:!  eai  ii  pre)iiiliile!el  leasts  e:an  lee!  justilieiel  lev 
leeisiieeess  iieeeieessilv.  it  still  iieav  lee!  leeiiieel  lee  lei! 
elisea'iiiiiiialorv  it  an  <ille!rnativi!  peelie:v  or  prae:tii:i! 
coidil  si!rve!  the!  siinee!  purpose!  u  illi  loss 
ilisea'iininatorv  e!lloe:t.'') 

'-^.Se'e-42  2(K)(li!-2(k)( I )(,\)(i)  (•  tlio 

e:one:e!pt  eel  ‘iiltea  iealivi!  e!)nplievnee!nl  priie:tie;e!'  " 
nieelier 'I'illo  \’ll  "shall  lee!  in  ae:e:orelance!  with  Ihi!  hew 
as  it  i!Xisli!el  een  |nni!  4.  tflttO");  Allu-nuirli'  /’ee/eeT  CVe, 
V.  Mooilv.  422  11. .S.  4(l."e.  42.^  (1!)7."e)  ("IMt  roniiiiies 
opein  to  the!  eainiplaiiein^  partv  tee  show  that  olhi!r 
tests  ler  .sol(!e:lioie  ilewisees.  without  a  sineilarlv 
nneli!siralele!  rae:iiil  olleect.  wienlel  alsie  sorvi!  the! 
e!nipleivi!r's  heoitineato  intorosl."). 

‘.S’e!i!.  e!.”..  I)(irsl-\\rl>l)r.  417  I'. till  ;il  (Ktti 
("plaintills  ninst  oliorii  vialelo  altiirieativo  that 
satisfies  the!  Ilonsiii”  .Xeithoritv's  legitimate  |eolii:v 
ohjei:tivi!s  while  reelniaieit  the  li:hallenHi!el 
priie:tiia!'sl  elisiaineiieatorv  im|eai:t"):  I limlinfilon. 
844  f.2el  at  ‘Itiil  (analy/.in^  whether  the!  "Itlown's 
„oai  *  *  *  can  he  iie:hievi!el  lev  less  iliseaamiie.itore 
means");  Hi/.xo.  51)4  l'.2il  at  13!)  (it  nenst  he 
analy/.eel  whether  em  alt(!rnative  "laenlel  he  ailo))teil 


"(ujuiilly  oftoclivo."  horrowed  from  the 
.su])(!r.s(!(l(!d  Wards  (kn’c  cit.su.  is  oven 
less  it|)proi)riiite  in  tht;  housing  context 
than  in  the  (imploynteni  areti  in  light  of 
the  wider  ningi!  tind  viirietv  of  |)nictic(!s 
coverlid  by  the  Act  thiit  <ire  not  reiidily 
iiuimtifiahle.  For  ti  similar  riiiison,  HD!) 
does  not  ttdopi  the  suggestion  th.tt  the 
less  discrimimitory  iilteriiittivti  jiroHered 
by  the  chiirging  iiitrty  or  phiintiff  nuisl 
he  ticcepliid  unless  it  creates  ;tn  “undue 
hardship"  on  the  res|)ondent  or 
defendiiiit.  The  "undue  hardship  " 
slanihird,  which  is  horrowetl  from  the 
reasoiiiihle  Jiccommodation  doctrine  in 
disability  law,  would  place  too  heavy  a 
hurden  on  the  re.s])ondent  or  defendant. 

In  addition.  HDD  dotis  not  agree  with 
the  commenter  who  stated  that  Wards 
Cava  reijuires  the  charging  party  or 
plaintiff  to  show  ih.it,  iirior  to  litigation, 
a  resjKmdiint  or  defendant  knew  of  ;md 
rejected  a  liiss  discriminatory 
.iltiirnative,'-"  or  that  Wards  Cava  even 
governs  Fair  Housing  Act  claims.  HDD 
hi’lieves  that  adopting  this  riiiiuirement 
in  the  housing  context  would  he 
unjuslifiiul  hecau.si;  it  would  cre.ite  an 
incenlivi!  not  to  considi!)'  po.ssihle  w;tvs 
to  ])roduce  <t  lit.ss  discriminatorv  result. 
Fiicouraging  covered  entiliiis  not  to 
considi!)-  alteriiiilives  would  he 
inconsistent  with  Dongress's  goiil  of 
providing  for  fair  housing  throughout 
the  countrv. 

Issue:  Two  cominenters  exiiressed 
concern  that,  under  the  propo.sed  rule's 
languitge,  the  discriminatorv  effect  of  iin 
alteriiiilive  would  he  considered  hut  a 
lender's  concerns  such  as  credit  risk 
would  he  irrelevant. 

Ill  U)  Has[)onsa:  HDD  believes  these 
cominenters'  concerns  will  not  he 
realized  in  ])ractice  hecause  a  less 
discriminiitory  alternative  need  not  he 
adopted  unless  it  could  serve  the 
suhstantial,  legit iiniite, 
nondiscriminatory  interest  tit  issue.  The 
final  rule  specifically  provides  that  the 
interests  supporting  a  challenged 
practice  ;ire  relevant  to  the 
consideration  of  whether  a  less 
discriminatory  iilternative  exists.  As 
stated  in  S  lP(>  >'>PP(fO(8),  the  charging 
])!irty  or  plaintiff  must  show  thiit  the  less 
iliscrimimitorv  iilternative  c.ould  serve 
the  "interests  sup|)orting  the  challenged 
practice."  Thus,  if  the  lender's  interest 
in  imjtosing  the  chiillenged  ])raclice 
relates  to  credit  risk,  the  alternative 
would  iilso  need  to  effectivelv  iiddress 
the  lender’s  concerns  about  credit  risk. 


tluil  would  uiiiilili!  Illu!  dulunilaul'sl  intoi'usi  In  hi! 
si!i  vi!(l  with  loss  disiaimimitorv  impiu:l.”). 

'-'■.Sco  ll(/;'(/s'  Cove  Co..  Inc.  v.  Alonio. 

4!)l)  II..S.  1)42.  lililt-m  (1<)8!)). 


E.  Allocations  of  Burdens  of  Proof  in 
if  I()().5()(Hcj 

In  the  ])ri)])o.sed  rule.  HDD  .set  forth  a 
hurden-shifting  friimework  in  which  the 
pliiinliff  or  chiirging  piirtv  would  heiir 
the  hurden  of  proving  it  priniii  liicie  cii.se 
of  discriminitlory  effect,  the  defendant 
or  respondent  would  hear  the  hurden  of 
proving  it  legiliiiiiite,  nondiscriminiilory 
interest  for  the  c.hallenged  pnictice,  and 
the  plaintiff  or  charging  piirty  would 
heiir  the  hurden  of  jiroving  thiit  it  le.ss 
disi.riminatorv  alteriiiitive  exi.sts. 

Issue:  .Some  cominenters  stated  that 
the  pliiintiff  or  chiirging  jiiirtv  should 
heiir  the  hurden  of  jiroof  at  all  stages  of 
the  ])roceedings.  either  citing  Wards 
Cove  in  sup])orl  of  this  position  or 
reasoning  that,  in  our  legal  system,  the 
plaintiff  normally  carries  the  hurden  of 
])roving  each  element  of  his  claim. 

Other  cominenters  asked  HDD  to  modify 
S  l()()..'){)()(c)(8]  in  order  to  ])lace  the 
hurden  of  proving  no  less 
discriininalorv  alternative  on  the 
defendant  or  respondent.  Those 
recommending  that  the  hurden 
allociilion  he  modified  in  this  wiiv 
reasoned  that  the  respondent  or 
ilefendiint  is  in  a  better  jiDsition  to  hear 
this  hurden  hecause  of  greater 
knowledge  of,  and  access  to, 
information  concerning  the 
respondent’s  or  defendaiil’s  interests 
and  whether  a  less  discriminatorv 
alternative  could  serve  them.  .Several 
cominenters  stated  that  this  is 
particularly  true  in  the  context  of 
government  decisions,  as  coiiijilainants 
and  ])laintiff.s  will  generallv  he  outside 
the  |)olitical  decision-making  jnocess, 
and  in  the  context  of  insurance  and 
lending  decisions,  where  pro])rietary 
information  and  formulas  used  in  the 
decision  making  jiroce.ss  mav  he 
vigorously  ])rotected. 

Cominenters  stated  that  com])lainaiits 
and  plaintiffs  may  not  have  the  cajjacitv 
to  evaluate  ])ossihle  less  discriminatory 
alternatives.  .Some  cominenters  also 
])ointed  out  that  assigning  this  hurden  to 
the  respondent  or  defendant  may  avoid 
intrusive  and  expensive  discovery  into 
a  respondent’s  or  defendant’s  decision¬ 
making  jiroce.ss.  and  would  incentivize 
entities  subject  to  the  /\ct  to  consider 
less  discriminatory  ojitions  when 
making  decisions.  Cominenters  also 
stated  that  courts  have  ])laced  this 
hurden  of  proof  on  the  defendant,  others 
have  placed  it  on  the  jiartv  for  whom 
proof  is  easiest,  and  relianc.e  on  Title  VII 
is  inajiprojn  iate  hecau.se  of  the  unique 
nature  of  less  discriminatorv 
alternatives  in  Fair  Housing  Act  cases. 

IIIJD  Response:  HDD  believes  that  the 
hurden  of  jnoof  allocation  in 
§  1  ()().. 'i()()(c)  is  the  fairest  and  most 
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reas()nal)le  approach  to  resolving  the 
claims.  As  the  ])ropose(l  rule  .stated,  this 
iramework  makes  tlu;  most  sens(i 
l)(u:ause  it  does  not  recjiure  either  j)arty 
to  prove  a  n(;gative.  Mortjover,  this 
a])])roach  will  ensure  consi.stency  in 
a])])lving  the  discriminatory  eliects 
standard  whih;  creating  tlu;  least 
disrn])tion  because,  as  discnsscnl  earlier 
in  this  preamble.  IIIJD  and  mo.st  c:ourts 
utilize!  a  hurdein-shilting  framework. 
and  most  lederal  courts  using  a  hnrden- 
shilting  Iramework  allocate  the  hnrdens 
of  proof  in  this  way.'-"  In  addition. 

Ill  ID  notes  that  this  burden-shifting 
scheme  is  consistent  with  tlu!  Title  VII 
discriminatory  effects  standard  c;odified 
by  Congress  in  IhOl.'-"  It  is  also 
consistent  with  the  di.scriminatory 
effects  standard  under  ECOA.' which 
borrows  from  Title  Vll’s  burden-shifting 
framework.'"'  There  is  significant 
ovcirlap  in  coverage  betw(!en  ECCIA, 
which  prohibits  discrimination  in 
credit,  and  the  Fair  Mousing  Act,  which 
prohibits  discrimination  in  residential 
real  estate-nilattul  transactions.'  *"  Thus, 
under  the  rule’s  framework,  in  litigation 
involving  claims  brought  under  both  the 
Fair  Housing  Act  and  ECOA,  the  parties 
and  the  court  will  not  face  the  burden 
of  a))])lying  inconsistent  methods  of 
])roof  to  factually  indistinguishable 
claims.  Having  the  same  allocation  of 
hnrdens  under  the  Fair  Housing  Act  and 
I'iCOA  will  also  provide  for  less 


'-'Sec  supra  ikiIo.s  29-;):!. 

.S'fJC  iiolos  24.  lia. 

'  "'SuuA2  U..S.(;.  2()()()(!-2(k). 

' '"1XX)A  prohiljits  cliscriniiiiiition  in  crnilit  on 
till!  Iiasi.s  oi  raci!  and  otiior  (Minnunaliul  critnria.  .S’c(? 
l.S  Hi!)!. 

i:"  .S’fc  .S.  R(!p.  No.  <)4-.aK!).  at  4-3  (l!l7(i) 
(■'llliidicial  constructions  of  antidiscrimination 
l(!»islalion  in  tlu;  omploymonl  field,  in  cases  such 
as  (!ri<igs  v.  Duka  Powar  (k)iupuuv.  401  II..S.  424 
(1*)71).  and  Alhauiurla  PaparCo.  v.  Maud.  1422  Ih.S. 
403  (1073)1.  an;  intemhul  to  .serve  as  grades  in  tlie 
ajiplication  of  |H(X)A|.  es|)ecially  with  rc!S|n!ct  to 
tin;  allocations  of  hnrdens  of  proof.  "):  12  CiFK 
1002. (i(a)  (‘"rhi!  legislativr;  historv  of  llXiO.XI 


judicial  doctrine  that  was  developed  in  a  series  of 
einplovment  casrrs  rhicidrul  hv  llu!  .Supreme  (iourl 
under  I'itle  Vll  of  tlurfavil  Rights  Act  of  10(i4  (42 
II..S.(;.  2000(!  al  sac/.},  and  the  hurdrais  of  proof  lor 
such  (Miiplovinimt  casics  wmi;  c:odifi(!d  hv  Congress 
in  the  Civil  Rights  Act  of  ItlOl  (42  11..S.C.  2000(!- 
2)."). 

'  joint  Policy  .Statement.  30  PR  182l)(). 
Indrsul.  the  joint  Poliev  .Stateimmt  analv/.ed  the 
standard  for  irroving  disparate  im|)act 
discrimination  in  lending  undtir  the  l-'air  Housing 
/\ct  and  under  PC.OA  without  any  dillerentiation. 
.SecSO  PR  1«2()0. 


confusion  and  more  consistent  decision 
making  by  the  fact  finder  in  jttry  trials. 

W'ith  respect  to  expre.ssed  concerns 
about  the  ability  of  jilaintiffs  or 
complaiiiiints  to  denionstntte  a  hiss 
discriminatory  jilternative.  plaintiffs  in 
litigation  in  fedttnil  courts  may  rely  on 
Kttlt!  2(i(l))(l)  of  the  Federal  Rtiles  of 
(livil  I’roctulnre  for  the  di.scoverv  of 
information  “that  is  relevant  to  any 
party’s  claim  or  defense,’’  '**  and  jiarties 
in  an  administrativt!  procetiding  may 
rely  on  Rule  2(i(l))(l)  and  a  similar 
provision  in  HlJD’s  regti  hit  ions. ''•*  The 
application  of  those  standards  would 
plainly  provide  for  the  di.scoverv  of 
information  regarding  the  alternatives 
that  exist  to  acliieve  an  asserted  interest, 
the  extent  to  which  such  alternatives 
were  considered,  the  reasons  why  such 
alternatives  were  rejected,  and  the  data 
that  a  plaintiff  or  jilaintiffs  expert  could 
use  to  show  that  the  defendant  did  not 
select  the  least  di.scriminatory 
alternative.  An  ajijirojiriately  tailored 
jirotective  oriler  can  he  issued  by  the 
court  to  jirovide  access  to  jirojirietary 
information  in  the  context  of  cases 
involving  confidential  business 
information,  such  as  those  involving 
insurance  or  lending,  while  jiroviding  to 
resjiondents  and  delendants  adeejnate 
jirotection  from  disclosure  of  this 
information.  Moreover,  as  noted  above, 
in  administrative  adjudications,  it  is  the 
charging  jiarty,  not  non-intervening 
comjilainants,  who  bear  this  burden  of 
jiroof. 

/•’.  Applicuiion  of  Discriniintilorv  Effects 
IJohilitv 

Comments  were  received  with  resjiect 
to  how  the  di.scriminatorv  effects 
standard  would  be  ajijilied  and  how  it 
might  imjiact  covered  entities.  These 
comments  expres.sed  varying  concerns, 
including  the  retroactivity  of  the  rule, 
its  aj)j)lic;ation  to  the  insurance  and 
lending  industries,  and  its  imjiact  on 
develojiing  affordable  housing. 

Issuo:  A  commenter  stated  that  each 
of  the  cases  listed  in  the  jirojiosed  rule 
as  (ixamjiles  of  jiractices  with  a 
segregative  effect  involved  a  government 
ac;tor.  while  another  commenter  asked 
HUD  to  clarify  whetlKir  liability  may 
attach  to  jirivate  jiarties. 

IIIJI)  H(!S})oiis(;:  Liability  for  a  jiractice 
that  has  an  unjustified  discriminatory 
effect  may  attach  to  either  jinlilic  or 
Jirivate  jiarties  according  to  the 
standards  in  100. .500.  liiicause  there  is 
nothing  in  the  text  of  the  Act  or  its 
legislative  history  to  indicate  that 


Ptut.  R.  Civ.  P.  2(i(l))(lj. 

' “  Saa  24  (l'’R  Uia.3(H)(t)j  (‘'piirlius  may  otilaiii 
(tiscovurv  logaRiing  anv  mallur.  not  privilugud.  Itiat 
is  rotovani  to  llm  subjact  maltar  inviitvcal  in  ttm 
prociuKting"). 


Congress  intended  to  distinguish  the 
manner  in  which  the  Act  ajijilies  to 
Jinlilic  versus  jirivate  entities.'"" 

Issue:  A  commenter  exjiressed  the 
ojiinion  that  the  Fair  Housing  Ac:t  does 
not  grant  HUD  the  jiower  to  jiromnlgate 
retroactive  rules,  and  therefore  HUD 
should  make  clear  that  the  final  rule 
ajijilicxs  jirosjiectively  only. 

ilVD  ]ies})onse:'Yh\s  final  rule 
embodying  flUD’s  and  the  federal 
courts’  longstanding  interjiretation  of 
the  Ac:t  to  include  a  discriminatory 
effects  standard  will  ajijily  to  jiending 
and  future  cases.  HUD  has  long 
recognized,  as  have  the  courts,  that  the 
Act  snjijiorts  an  effects  theory  of 
liability.  This  rule  is  not  a  change  in 
HUD’s  jiosition  lint  rather  a  formal 
interjiretation  of  the  Act  that  clarifies 
the  ajijirojiriate  standards  for  jiroving  a 
violation  under  an  effects  theory.  As 
such,  it  “is  no  more  retroactive  in  its 
ojieration  than  is  a  judicial 
determination  construing  and  ajijilying 
a  statute  to  a  case  in  hand.”  '"" 

Issue:  A  commenter  stated  that  the 
most  ajijirojiriate  remedy  for  a  violation 
of  the  Act  under  an  effects  theory  is 
declaratorv  or  injunctive  relief.  This 
commenter  exjiressed  the  ojiinion  that 
the  use  of  jienalties  or  jinnitive  damages 
generally  does  not  serve  the  nndeiiying 
jinrjiose  of  the  Fair  Housing  Act  to 
remedy  housing  di.scrimination. 

IIUD  Hesponse:  HUD  disagrees  with 
the  commenter.  The  Fair  Housing  Act 
sjiecificallv  jirovides  for  the  award  of 
damages — both  actual  and  jinnitive — 
and  Jienalties.'"' 

Issue:  Uommenters  from  the  insurance 
industry  exjiressed  a  nnmher  of 
cxincerns  about  the  ajijilication  of  the 
jirojio.sed  rule  to  insurance  jiractices. 
Some  commenters  stated  that 
ajijilication  of  the  disjiarate  imjiact 
.standard  would  interfere  with  state 
regulation  of  insurance  in  violation  of 
tlie  McCarran-Ferguson  Act  (15  U.S.C. 
1011-1015)  or  the  common  law  “filed 
rate  doctrine.”  Some  commenters  statetl 
that  HUD’s  use  of  Ojo  v.  Furmeis  Group, 
Inc.,  000  F.8d  1205  (0th  Cir.  2010),  in 
the  jireamlile  of  the  jirojio.seil  rule  was 
not  ajijirojiriate. 


'  *  ' 42  U..S.(',.  3(ia2(n  ((liliniii}’ 

■'(liscriminiilory  lioushi”  iiraclicu!"  as  "an  act  that  is 
linlawlul  un(l(;r  snclioii  804.  803.  80li.  or  818."  notio 
ol  which  distinguish  hctwiion  jiuhlic  and  privat(! 
t!nlilii!sj:  sra  also  .\'al'l  Pair  llaus.  Alliauc(\  Ina.  v. 
Prudauliul  lits.  Ca.  af  Am..  208  P.  .Snpp.  2d  411.  30- 
00  S:  n.7  (I). 11.(1.  2002)  (applvin^  the  sanio  impact 
analysis  to  a  privati!  entity  as  to  public  (mtilics.  and 
notin';  that  a  "di.stinction  hnlwoon  ^oycrnmnnlal 
and  non-“oyernmtmtal  bodies  finds  no  support  in 
tiu!  lanj^nam!  of  the  (.Act)  or  in  (its)  legislative 
history"). 

"'•Papa  y.  Sludula.  0‘)8  P.2d  478.  488  (7th  (ar. 
1008)  ((pioting  Munluillan  Canaral  Eipiip.  Co.  v. 
Camm  r.  207  l’..S.  120.  183  (1080)). 

'  .S'(.>e42  U..S.(:.  8012-14. 


indicates  that  tlu;  (’,on5>ress  intended  an  'eliects  test' 
concept,  as  outlined  in  the  employment  field  by  the 
.Supreme  (ionrt  in  tlu!  cases  of  Cri^^s  v.  Duki'  I’awi-r 
Co..  401  II. .S.  424  (1071)  and  AII>aiuorla  Paper  Co. 
y.  Moodv.  422  II..S.  403  (1073).  to  he  applicable  to 
a  creditor's  determination  of  credit  worthiniiss."):  12 
(IPR  |)art  1002.  .Sn|)p.  1.  Official  .Staff  Oommentarv. 
('.oinmenl  0(a)-2  ("Pffects  test.  I'he  eliects  ti!st  is  a 
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m  7)  /ie.s/jon.se;  HUD  has  long 
interpreted  the  Fair  Dousing  Act  to 
|)rolul)it  (li.sca  iininatorv  practices  in 
connection  with  hoineowiKa's 
insurance,' and  courts  have  agreed 
with  DUD,  including  in  Ojo  v.  luiniKus 
(jioiip.' '''  Moreover,  as  di.scnssed  al)ove, 
HUD  has  consistcaitly  inter|)rete(l  the 
Act  to  permit  violations  to  he 
established  hy  prool Ol  di.scriininatorv 
ellect.  Hy  Idrinalizing  the  discriminatory 
ellects  standard,  the  rule  will  not,  as  one 
commenter  suggested,  "nndermine  the 
states’  regulation  of  insurance."  The 
Mc(iarran-Ferguson  Act  provides  that 
“Inlo  Act  ol'Uongress  shall  he  construed 
to  invalidate,  impair,  or  supersede  any 
law  enacted  hy  any  State  for  the  purpose 
of  regulating  the  business  of  insurance 
*  *  *  unless  such  Act  specifically 
relates  to  the  husine.ss  of  insurance." 
Mcfiarran-Fergnson  does  not  |)reclnde 
HUD  from  issuing  regulations  that  may 
api)ly  to  insurance  policies.  Rather, 
Mcfiarran-Ferguson  instructs  courts  on 
how  to  construe  huleral  statutes, 
including  the  Act.  How  the  Act  shoidd 
h(!  construed  in  light  of  Mcfiarran- 
Fergnson  d(!p(!nds  on  the  facts  at  issue 
and  the  language  of  the  relevant  State 
law  "ndatlingl  to  tin;  business  of 
insurance."  Hecause  this  final  rule  does 
not  altjir  tin*  instruction  of  McUarran- 
F(*rgnson  or  its  application  as  (hiscrihed 
in  Ojo  V.  I'dmun's  (doup.  it  will  not 
interlen;  with  any  State  r(*gnlation  of  the 
insnram:(*  industry. 

Issud:  Some  commenters  stated  that 
liability  for  insurance  ])ractices  based  on 
a  disparate!  imi)act  standard  of  proof  is 
inappro])riate  because  insurance  is  risk- 
based  and  oft(!n  hascul  on  a  multivariate 
analvsis.  A  commenter  wrote  that  "to 
avoid  creating  a  disparate  impact,  an 
insurer  would  have  to  charge  evervenie 
the  same  rate,  regardle.ss  of  risk."  or 
might  h(!  forced  to  violate  .state  laws  that 
reKpure  insurance  rates  to  he  actnariallv 
sound  estimates  of  the  ex|)ecteel  value  of 
all  future  costs  associated  with  an 
individual  risk  transfer. 


'  X'Sro.  c.fi..  2-4  Cl'K  1(H).7(I((I)(4)  (Mar.  l.a, 
((l(rniiiii^  ''otliai  proliibitiMl  salt!  iinti  n^nlai 
ctiiuluci'' til  incliiili! ''I'ltliisina  Id  providt!  *  *  * 
prtipdiiv  III'  lia/.ai'il  insuraiii:i!  Iiir  ilwi'lliiias  iir 
prii\  iilin<>  siirli  *  *  *  insiiiani:i!  ililliirdiitly" 
iii!i:aiisi!  lit  a  pi'iili!i:tt!ii  rlass):  .aS  I  K  44.‘I‘I2.  44.!I!I7 
(.\iiv.  7.  IttKH)  (priMiniili!  Id  prdpdst!(l  rdaiilatiiins 
Stalina  llial  "[lisiaiininaliirv  nilusals  In  priiviili! 

*  *  *  aildipiald  priipiirlx  (ir  liaxaril  insnrani:i!  *  *  * 
has  Imtii  intiirpi'dli'il  liv  thn  Dapartiiidiit  and  li\ 
lainris  In  ninilor  dwiillinf’s  nnavailalili!"). 

'  ai  .See  O/d  V.  /•Vinnc/'s  O'riin/i.  Inc..  liOl)  I''.;id  at 
12015;  SAACI’w  Aincrienn  l■^tmilv  .Mill.  Ins.  (,i>.. 

<t7H  F.2d  2a7.  2‘l7-:iin  (7lli  Cir.  1‘l!i:5):  Satioincidc 
Mill.  Ins.  (Id.  v.  (lisncros.  .52  l•'.:ld  l.'lal.  Cl.a.a-KIliO 
(lilh  Cir.  lOO.a).  Ilnl  sis‘  Mackfv  v.  Xiilioinvidn  Ins. 
Cos..  724  F.2d  41<).  42;5-2.a  (4lli  Cir.  1‘)1I4)  (prn  Fair 
Hiinsina  .\ininidnunils  Ai:l  and  rnaidatiiins  pursuant 
llii!ri!td  liiddin}’  lliat  ,\i:l  diiiis  mil  laivnr  insnrania!). 


m  U)  Udsiionsti:  HUD  believes  that 
these  concerns  are  misplaced,  f’irst,  they 
|)resnme  that  once  a  discriminatory 
effect  is  shown,  the  policy  at  issue  is  /ler 
so  illegal.  This  is  incorriict.  Rather,  as 
5^  too. .500  makes  clear,  the  respondent  or 
ditfendant  has  a  full  o])|)ortunitv  to 
defend  the  business  justifications  for  its 
policies.  This  “hnrden-shifting 
framework"  distinguishes  "unnece.ssary 
harriers  jiroscrihed  by  the  |Act|  from 
valid  ])olicies  and  juactices  crafted  to 
advance  legitimate  interests."  'I’hns. 
even  if  a  policy  has  a  discriminatory 
effect,  it  may  .still  he  legal  if  supported 
by  a  legally  sufficient  justifu;ation. 

Issiid:  Some  commenters  asked  I  HID 
to  exempt  insurance  jiricing  from  the 
rule,  exempt  state  Fair  Access  to 
Insurance  Reipiirements  ("FAIR")  plans, 
or  establish  safe  harbors  for  certain  risk- 
related  factors. 

HI  7)  Rdsjionsa:  Ureating  exemptions 
or  .safe  harbors  related  to  insurance  is 
unnecessary  biicau.se,  as  di.scns.sed 
above,  insurance  juactices  with  a  higally 
sufficient  justification  will  not  violate 
th(!  Act.  Moreover,  creating  exem])tions 
beyond  tho.se  found  in  tlu!  Act  would 
rim  contrary  to  Uongressional  intent.'" 

Issiiir.  Another  commiinter  .stated  that 
the  "burden  of  proof  issues”  are 
difficult  for  insurers  becau.se  thev  do  not 
collect  data  on  race  and  ethnicity  and 
state  insurance  laws  may  proliihit  the 
collection  of  such  data. 

HI  U)  lidsponsf^:  fhe  hiirdiiu  of  proof 
is  not  more  difficult  for  insurers  than  for 
a  charging  party  or  plaintiff  alleging  that 
an  insurance  practice  cnxitiis  a 
discriminatory  effect,  'f'he  charging 
party  or  plaintiff  must  initially  show  the 
discriminatory  effect  of  the  challenged 
practice  using  apj)ropriate  evidence  that 
demon.strates  the  effect.  If  the  charging 
|)arty  or  plaintiff  makes  that  showing, 
the  burden  shifts  to  the  insurer  to  show 
that  the  challenged  ]n'actic:e  is  necessary 
to  achieve  one  or  more  of  its  substantial, 
legitimate,  nondi.scriminatory  interests. 

IssiK^:  A  commenter  expressed 
conc(!rn  that  the  rule  may  create  .strict 
liability  for  entities  complying  with 
contractual  obligations  .set  hy  third 
parti(!.s.  ini:lnding  the  federal 
goviirnment. 

m  79  l{i!sp()ns(i:  The  commenter 
mi.sconstriies  the  discriminatory  effects 
standard,  which  permits  a  defendant  or 
respondent  to  defend  against  a  claim  of 
discriminatory  effect  hy  establishing  a 
legally  sufficient  justification,  as 
specified  in  §  100. 500. 


""(haiirh.  .SOa  l'.:5il  iil  :574-7.'‘i. 

Sci'  (hiioch.  .'lOtl  F'.:iil  ill  :57.')  ("wi!  riinniil 
(:ri!iili!  iiiilD^iii'iciil  iixoinpliiiiis  liiiin  llhi;  Ai;l| 
williiiiil  ii  sliiluliii'V  liiisis"  iiiiil  ''|n|iiliiiii^  in  llio  InxI 
iitllii!  FllA  insli'iiDls  ns  In  i:ri;iili!  priii:lii;i!-s|)i!i:irir, 
i!Xi:i:|iliiins"). 


IssiKi:  Another  commenti!!’  exjires.sed 
concern  that  the  citation  to  Milhd  v. 
(joiintrvwidc  Rank.  A'./\..  571  !<’.  .Siijip. 

2(1  251  (D.  Ma.ss.  2008),  in  tlu!  preamble 
to  the  pro|)osed  ride  suggested  that 
liability  could  exist  under  the  Act  for 
the  neutral  actions  of  third  jiarties  and 
that  such  liability  would  be  inconsistent 
with  the  SninMine  Uonrt's  decision  in 
Mdvri  v.  Holhiy.  537  U.S.  280  (2003). 
This  commenter  najnested  that  HUD 
revise  the  ])roposed  rule  to  articulate  the 
standard  .set  forth  in  Mayer. 

HHD  Rasjionsa:  HUD  do(!s  not  agree 
with  the  commenter's  suggestion.  HUD 
recognizes  that  inirsnant  to  Mavar. 
liability  under  the  Act  for  corporate 
officers  is  determined  hy  agenev  law. 

The  propo.sed  rule  cited  Millar  an  an 
exam])le  of  how  a  lender's  facially 
neutral  i)olicy  allowing  em))loyees  and 
mortgage  brokers  the  discretion  to  price 
loans  may  he  actionable  under  the  Imir 
Housing  Act.  The  decision  in  Millar  is 
not  inconsistent  with  the  Sn])ri!me 
Uonrt’s  ruling  on  agency  in  Min’ar,  and 
therefore  HUD  does  not  believe  that  the 
final  rule  neiuls  to  he  revised  in 
resi)on.s(!  to  this  comnumt. 

Issue:  Several  commenters  ex])res.sed 
conc(!rn  that  adoption  of  the  propo.scid 
discriminatory  effects  .standard  would 
lead  to  lawsuits  challenging  lenders’  use 
of  cr(!dit  scores,  other  credit  assessment 
standards,  or  automated  underwriting. 

A  commenter  statiid  that  a  lender’s 
consideration  of  credit  score  or  other 
credit  asse.ssment  standards  such  as  a 
borrower’s  deht-to-income  ratio  may 
have  a  disparate  impact  hcicau.se  of 
demograijhic  differeneixs.  'I’his 
commenter  cited  studies  which  indicate 
that  borrowers  who  live  in  zip  codes 
with  a  higher  concentration  of 
minorities  are  more  likely  to  have  lower 
credit  scores  and  fewer  savings.  A 
commenter  stated  that  credit  scores  are 
often  used  as  the  det(!rmining  factor  in 
a  lend(!r’s  origination  ju'actices  and  that 
ccirtain  underwriting  software  and 
investor  securitization  standards  riitjuire 
a  minimum  credit  .score.  The 
commenter  further  stated  that  HUD’s 
Federal  Housing  Administration  (FHA) 
])rogram  has  recognized  the  value  of 
credit  scores  in  setting  nndiirwriting 
.standards  for  FHA  insured  loans. 
According  to  the  commenter.  hinders 
have  little  ahilitv  or  desini  to  override 
credit  score  .standards,  because  manual 
underwriting  is  time  consuming  and 
stalf-intensiv(!.  Another  commentiir 
(!X])r(!ss(!d  concern  that,  even  if  a  lender 
was  snccessfnl  in  diifending  its  criulit 
risk  as.sessment  ])ractice.s  under  the 
hnrden-shifting  approach,  the  lender 
would  hav(!  to  defend  an  ex]jen.sive 
lawsuit  and  suffer  harm  to  its 
reputation. 
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ConunenttM's  from  tlie  lending 
imln.stry  al.so  stated  that  the  ride  may 
have  a  dulling  effect  on  lending  in 
lower  income  comnnmities.  A 
commenter  stated  that  the  ride  will 
create  uncertainty  in  a  skittish  market, 
so  lenders  will  he  cautions  ahout 
lending  in  lower  income  communities 
for  fear  of  a  legal  challenge.  Some  of 
these  commenters  reasoned  that 
underwriting  recjiiirements  and  risk 
reiiuirements  pursuant  to  the  Dodd- 
Frank  Wall  Street  Reform  and  (ionsumer 
Protection  Act  (the  Dodd-Frank  Act 
(Pul).  L.  111-208,  ajiproved  |uly  21, 
2010)),  such  as  ability  to  repay,  down 
jjayment  reijiiirements,  and  ipialified 
residential  mortgages,  may  result  in  a 
disparate  imjiact  hecause  of 
demographic  differences.  Another 
commenter  explained  that  the  rule 
would  eliminate  in-])ortfolio  mortgage 
loans  at  community  hanks,  which 
provide  mortgage  credit  to  horrowers 
who  may  not  (|iialify  for  a  .secondary 
market  transaction. 

Iif^S})ons(^:  HUD  does  not  believe 
that  the  ride  will  have  a  chilling  effect 
on  lending  in  lower  income 
communities  or  that  it  will  encourage 
lawsuits  challenging  credit  .scores,  other 
credit  assessment  standards,  or  the 
reipiirements  of  the  Dodd-Frank  Act.  As 
discussed  above,  the  ride  does  not 
change  the  substantive  law:  eleven 
federal  courts  of  appeals  have 
recognized  discriminatory  effects 
liability  under  the  Act  and  over  the 
years  courts  have  evaluated  both 
meritorious  and  non-meritorious 
discriminatory  effects  claims 
challenging  lending  practices.'’*-  As 
HUD  has  reiterated,  the  rule  formalizes 
a  .substantive  legal  standard  that  is  well 
recognized  by  both  courts  and 
jiarticipants  in  the  lending  industry  for 
assessing  claims  of  di.scriminatory 
effects.  Indeed,  in  the  lending  context, 
at  least  since  the  issuance  of  the  joint 


lUimiri'z  \  .  dnu-nPoinl  Morh^. 
Funding.  Iiu:..  (i;i:i  T.  .Supp.  2d  \V22.  !):i7-2a  (N.U. 
Cal.  2l)l)H)  (lioldinji  llial  llio  Acl  |)(iniiils  clis|)aial(! 
impact  claims  and  limliii^  dial  plainlitis  adc(|uat(dv 
phut  a  .s|)(!ciric  and  acliimahU!  piilicy  that  had  a 
disparate  impact  on  memhers  nta  prnUicUal  class); 
Millar  \\  doiinirvn  idc  Hank.  \.A..  ,a71  I’.  .Supp.  2d 
2.')!.  2.')lt  (I).  Mass.  2(108)  (dmu  in<i  dchmdants 
motion  to  dismiss  and  lindiii”  that  plainlitis 
ado(|uat(!lv  phul  a  spiuiilic  and  actionahio  poliev.  a 
disparalt!  impact,  and  tacts  raising  a  suiricicmt 
inlcroncc  ot  causation):  and  lloffwtin  \  .  Oidion  Ihw 
Martg.  doij)..  .aHO  !•'.  Supp.  2d  lOOO.  till  1-12  (N.l). 
III.  2008)  (holding  (hat  tiu!  Aclpca  inils  disparah! 
impact  claims  and  lindin^lhal  plaintills  adc(|ualtdv 
phul  a  spccilic  and  aclionahh;  policy,  a  disparate 
impact,  and  tacts  raisiiift  a  sutneient  inlertmce  ot 
cau.sation).  w  ith  ,V”  v.  I ISlid  Morlfidtia  dorp..  No. 
(17-CV-.a4;i4.  2(110  Wl.  8802.'')(>.  *  1 2  (K.D.N.Y.  Mar. 
10.  2010)  (dismissing  plainlitt's  claim  ot  disparali; 
impact  discrimination  and  I'mding  that  the  claim 
Wits  "alleged  with  little  more  than  buzzwords  and 
conclusorv  lahtds"). 


Policy  Statement  nearly  18  years  tigo, 
non-depository  lenders,  hanks,  thrifts, 
and  credit  unions  luive  hettn  on  notice 
that  federal  regulatory  and  enforcement 
cigencies,  including  HUD  and  the 
Deiiartment  of  )iislice,  may  o])])ly  a 
disiiarate  imjiact  iinalysis  in  their 
examimitions  and  investigiitions  under 
both  the  Fair  Housing  Act  <md  FUOA. 

The  regulations  ;md  St.iff  Uommentarv 
implementing  FUOA  al.so  ex])licitly 
jirohihit  iinjustified  discriminatory 
effects.''*  *  Thus,  neither  a  chilling  effect 
nor  cl  wealth  of  new  hiwsnits  can  he 
exjiecled  as  a  result  of  this  rule.  Rather, 
HUD  anticijiates  that  this  rule  will 
encourage  the  many  lenders  and  other 
entities  that  already  conduct  internal 
discriminatory  effects  analy.ses  of  their 
policies  to  review  those  analyses  in  light 
of  the  now  uniform  standard  for  a 
legally  sufficient  justification  found  in 
S  1  ()().. 5{)().  Indeed,  lender  compliance 
should  become  .somewhat  easier  due  to 
the  rule’s  clear  ;md  nationally  uniform 
cillocation  of  burdens  tmd  chtrification 
of  the  showings  each  party  must  make. 

Issiia:  Some  commenters  expressed 
concern  that  faced  with  the  thretit  of 
di.s])arate  imjiact  liability,  lenders  might 
extend  credit  to  memhers  of  minority 
groups  who  do  not  qiialifv  for  the  credit. 

HI  U')  Ihtsiionsc:  The  Fair  I  lousing  Act 
does  not  retpiire  lenders  to  extend  credit 
to  |)er.son.s  not  otherwise  (lutilified  for  it 
lotin.  As  discussed  iireviously,  the  fimil 
rule  formalizes  tt  .st;md:ird  of  litihility 
under  the  Act  thtit  has  been  in  effect  for 
deciides.  HUD  is  unaware  of  any  lender 
found  liable  tinder  the  di.scriminiitory 
effects  standard  for  lailing  to  intike  a 
loan  to  a  memher  of  it  minority  group 
who  did  not  meet  legitimate 
nondiscriminatory  credit  tpialifi  cat  ions. 

Issiifd  Several  other  commenters 
expre.ssed  a  concern  that  discriminatory 
effects  liability  might  have  a  chilling 
effect  on  efforts  designed  to  pre.serve  or 
develop  affordable  housing,  including 
])ur.snant  to  HDD’s  own  |)rogram.s, 
liecause  much  of  the  existing  affordable 
housing  .stock  is  located  in  areas  of 
minority  concentnttion.  A  commenter 
stated  that  re.sources  designed  to 
support  the  development  of  affordable 
housing  will  he  “deflectledi”  away  so  as 
to  respond  to  claims  of  disparate  im])<ict 
discrimination.  Another  commenter 
re(]iiested  that  HUD  issue  guidance  to 
the  affordable  housing  industry  ;is  they 
cidminister  HUD  programs. 


I2(:I'K  l()t)2.(i(ii):  I2(;I'K  p:ut  1002.  Supp. 
I.  Ollicial  .SlaliCdUUiuuitiirv.  Coiiuiuuit  (i(a)-2  ;  .sec 
uAse  Cousuiuur  I'iiiaiicial  l’r()l(u:ti()n  liunuui  ISullutiii 
2012-04  (Apr.  18.  2012)  ("Cl'l’li  ruariiriu.s  lhal  Ihc 
luaal  (loclriiit!  (il disparalt!  iinpacl  ruiiiaiiis 
applicahli!  its  tho  iiuroau  i!Xi!r(:is(!s  ils  supi!rvisi()n 
anil  onlorcuinonl  tiulhorily  lit  unlorc.i!  coiuplianct! 
wilh  llu!  KCOA."). 


Other  commenters  expre.ssed  concern 
about  ])otential  liability  for 
administrators  of  the  federal  bow 
Income  Housing  Tax  Credit  (LIHTC) 
program.  These  comnumters  reasoned 
that  the  concentration  of  affordable 
housing  stock  in  low-income  areas, 
combined  with  federal  reipiirements 
and  incentives  which  encourage  the 
de])loymenl  of  tax  credits  in  low-income 
conummities.  may  result  in 
discriminatory  effects  liability  for 
agencies  administering  the  IdHTC 
program.  Several  commenters  a.sked 
HUD  to  specify  in  the  final  ride  that  the 
mere  approval  of  LIHTC  projects  in 
minority  areas  alone  does  not  establish 
a  prima  facie  case  of  dis])arate  impact 
under  the  Act  or  that  locating  LIHT(^ 
projects  in  low-income  areas  is  a  legally 
sufficient  justification  to  claims  of 
disparate  impact  discrimimition.  A 
commenter  requested  that  HUD  provide 
guidance  to  such  agencies. 

HVn  lifisponsp:  HUD  does  not  expect 
the  final  rule  to  have  a  chilling  effect  on 
the  development  and  preservation  of 
affordable  housing  because,  as 
discussed  above,  the  rule  does  not 
establish  a  new  form  of  liability,  hut 
instetid  serves  to  formalize  by  regulation 
a  standiird  thtit  has  been  applied  hv 
HUD  tmd  the  courts  for  decades,  while 
providing  nationwide  uniformity  of 
a])])lication.  The  ride  does  not  mandate 
that  affordahle  housing  he  located  in 
neighborhoods  with  any  particular 
chiiracteristic,  hut  reipiires.  as  the  Ftiir 
Housing  Act  already  does,  only  that 
housing  development  activities  not  have 
an  unjustified  di.scriminatory  effect. 

Concerns  of  a  chilling  effect  on 
affordahle  housing  activities  are  belied 
by  the  prevalence  of  ca.ses  where  the 
di.scriminatory  effects  method  of  proof 
has  been  used  by  plaintiffs  seeking  to 
develop  such  housing  '^'*  and  even  by 
the  less  freipient  instances  where 


“'.S'fi!.  1.'."..  Hronch.  844  I'’.2(l  at  (I2(i 

(i'i!vi!i'sin;4  tlislricl  t:()urt  anti  fiiitling  Fiiir  Mousing 
Act  violations  biisotl  on  tliscriniinatorv  (ilioct  of 
town's  I'lirusal  lo  riizonn  silt!  for  tiffortliihli!  Iittusing): 
dr(^(dor  Xinv  Orh'ons  l’(dr  lions.  Action  dtr.  v.  St. 
Iltniiord  Parish.  848  F.  .Supp.  2(1  8().S  (F.M.  bi.  21)0(1) 
(finding  parish's  suhvitrsion  of  altninpts  to  (li!Vi!lop 
affordiihlt!  housing  had  a  discriininatorv  (!ff(!(:t  in 
violiition  of  lilt!  Fair  Housing  .\ct):  /fcu'.s'  v.  Tow  n 
of  Snnnvvcdc.  10(1  F.  .Supp.  2d  .S2()  (.N.l).  'Fox.  2000) 
(finding  that  d(!V(!lop(!r  ttslahlishttd  Fiiir  Housing 
.\(:1  \  ioliition  hiisod  on  Town's  rojcction  of 
dovolopnuint  appliciilion  undi!r  discriininiitorv 
nffticls  inothod);  Snnrisi^  l)ov.  v.  Town  of 
Huntington.  82  F.  .Supp.  2d  7(i2  (F.I).N.Y.  10(1(1) 
(finding  lilt!  plaintiff  hiid  nslahlisluxl  priniii  faciti 
cast!  of  discriininatorv  (!ff(!(:t  and  granting 
|)r(!liniinarv  injunction  ri!(|uiring  town  lo  considt!!' 
|)lainliff's  zoning  application):  Snnnni'rchasa  Ltd. 
Pshp.  I  V.  ditv  of  don/.alos.  070  F.  .Supp.  522  (M.l). 
Ui.  1007)  ((l(!nving  (l(!f(!n(liinl's  motion  for  sninmarv 
ju(lgm(!nt  on  (l(!V(!lo|)(!r's  cliiiin  that  (larish's  (l(!nial 
ofhuilding  |)(!rnnts  for  idlordahlt!  housing 
(l(!V(!lopin(!nl  had  a  discriininiitorv  effect  in 
violation  of  the  Fair  Housing  Act). 
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agencies  administering  affordable 
housing  programs  have  been 
defendants.'^’’  Rather  than  indicating  a 
chilling  effect,  existing  ca.se  law  shows 
that  use  of  the  discriminatorv  (dfects 
framework  has  promoted  tlie 
develoi)ment  of  affordable  liousing, 
while  allowing  due  consideration  for 
substantial,  higitimate. 
nondiscriminatorv  interests  involved  in 
providing  such  housing.  Moniovcir. 
recipients  of  lit  I!)  funds  already  must 
comply  with  a  variety  of  civil  riglits 
r(!(|nirements.  This  includes  the 
ol)ligation  under  Title  VI  of  the  (livil 
Rights  Act  of  1984  and  its  applicahh; 
regulations  to  refrain  from 
discrimination,  either  by  intent  or  effect, 
on  the  basis  of  race,  color,  or  national 
origin:  the  obligation  under  the  Fair 
Housing  Act  to  affirmatively  further  fair 
housing  in  carrying  out  HUD  programs: 
and  HUD  program  rules  designed  to 
foster  compliance  with  the;  Fair  Housing 
Act  and  otlier  civil  rights  laws.  As 
di.scussed  throughout  this  ])reamhle. 
allegations  of  discriminatory  effects 
discrimination  must  he  analvzed  on  a 
case-hy-ca.se  basis  using  tin;  standards 
set  out  in  ^  1  ()()..')()().  HUD  will  issiu; 
guidance  addressing  the  a])i)lication  of 
the  discriminatory  effects  standard  with 
r(is|)(!ct  to  HUD  jirograms. 

Issiio:  hike  commenters  who 
r(!(piest(!(l  "sale  harbors"  or  (ixemptions 
for  the  insurance  and  lending 
indnslri(!s.  some  commenters  recpiested 
that  the  proposcul  rule  lx;  reviscul  to 
provide  "safe  harbors"  or  (;xemptions 
from  liability  for  ])rograms  designed  to 
pre.serve  affordable  housing  or  revitalize 
(ixisting  communities.  A  commenter 
nupiesttul  that  the  final  rule  provide  .safe 
harbors  for  state  and  local  ])rogram.s  that 
have  legitimate  policy  and  safety  goals 
such  as  |)rotecting  water  resources, 
promoting  transit  orientated 
develojJimmt.  and  revitalizing 
communities.  Other  commenters 
nupiested  safe  harbors  or  exemptions  for 
(Mitities  that  are  meeting  recpiirements  or 
standards  estahlislHul  by  federal  or  state 
law  or  regulation,  such  as  the  Federal 
(aedit  Union  Act.  the  Dodd-Frank  Act. 
DAMP  and  HARP,  or  by  government- 
sponsored  enter|)ri.se.s  or  investors. 

//U/)  Ht^sponsn:  HUD  do(!S  not  believe 
that  the  suggested  safe  harbors  or 
(!xemplions  from  di.scriminatorv  effects 
liability  are  appropriat(!  or  necessary. 
HUD  notes  that,  in  seciking  the.se 
exemptions,  the  i:ommenter.s  ai)])ear  to 
mi.sconstrne  the  di.scriminatorv  effects 

In  Adofylion  oj  2l)li:i  hin 
Inconu^  lloiinini’  Tax  C.tvdil  Qaalifivd  Allacatian 
Plan.  :Ui<l  N.|.  .Sii|H!r.  2  (i\.).  .Sup.  Cl.  App.  Div. 

2004)  with  Inclasivr  Cinlyx.  Prajact.  Inc.  v.  Vu.v. 
I)ci)'l  of  Haas.  P  Cinly.  Aliaiis.  740  I-'.  .Supp.  2(1  48 
(N.l).  Tux.  2010). 


standard,  which  permits  jiractices  with 
discriminatory  effects  if  they  are 
supported  by  a  legally  sufficient 
justification.  The  standard  thus 
recognizes  that  a  jiractice  may  he  lawful 
even  if  it  has  a  di.scriminalory  effect. 

HUD  notes  further  that  Uongress  created 
various  exiimptions  from  liahilitv  in  the 
text  of  the  Act.'"*  and  that  in  light  of 
this  and  the  Act’s  important  remedial 
purpo.ses.  additional  exemiitions  would 
lie  contrary  to  Uongressional  intent. 

Lhsup:  Several  commenters  expressed 
concern  that  in  complving  with  the  new 
Dodd-Frank  Act  mortgage  reforms, 
including  in  determining  that 
consumers  have  an  ability  to  repay,  a 
lender  nece.ssarily  “will  face  liahilitv 
under  the  Projiosed  Rule." 

llUn  Rpsponsp:  1  lUD  reiterates  that 
the  lender  is  free  to  defend  any 
allegations  of  illegal  discriminatory 
effects  by  meeting  its  burden  of  proof  at 
^  l()()..'i(K).  Moreover,  if  instances  were 
to  arise  in  which  a  lender’s  efforts  to 
com])ly  with  the  Dodd-Frank  Act  were 
challenged  under  the  Ihur  Housing  Act’s 
discriminatorv  effects  standard  of 
liability,  those  same  activities  most 
likely  would  he  subject  to  a  similar 
challenge  under  fXXIA  and  Regulation 
M,  which  also  prohibit  lending  practices 
that  have  a  di.scriminatorv  effect  based 
on  numerous  jirolecled 
characteristics. 'I'lie  Dodd-Frank  Act 
created  the  (lonsnmer  I’inancial 
Protection  Bureau  to  combat  both  unfair 
and  decejitive  practices  and 
discriminatorv  practices  in  the 
consumer  financial  industry,  and  it  gave 
the  (X)nsumer  Financial  Protection 
Bureau  authority  to  enforce 
FC:()A.'"*.S’ee  Dodd-Frank  Act  sections 
1402-1403  (enacting  section  12t)B  of  the 
'rruth  in  bending  Act  “to  a.ssure  that 
consumers  are  offered  and  receiv  e 
residential  mortgage  loans  on  terms  that 
reasonably  reflect  their  ability  to  rejiav 
the  loans  and  that  are  understandable 
and  not  unfair,  deceptive  or  abusive.” 
and.  as  part  of  that  .section,  reipdring  the 
CXinsumer  Financial  Protection  Bureau 
to  creati!  regulations  that  prohibit 
“abusive  or  unfair  lending  practices  that 
promote  disparitiiis  among  consumers  of 
etpial  credit  worthiness  hut  of  different 
race,  ethnicity,  gemler,  or  age’’):  spp  also 
Dodd-Frank  Act  section  1013(c) 
(establishing  the  (Consumer  Financial 
Protection  Bureau’s  Office  of  f’air 
bending  and  IXjual  Opportunity  to 
provide  enforcement  of  fair  lending 
laws,  including  FU.OA.  and  coordinate 

'  "'.S’ce.  42  ll..S.(:.  :<i)(i:!(l))(  1 )  ((■xiduplinf^  tnnn 

most  of  s(!(:lion  804  of  llu;  Acl  :in  owium  's  .siili;  or 
ronliil  of  liis  siiif^lo-fiiinily  lioiis(!  if  corliiin 
conditions  arc  nu4). 

'■>='.S’(!c  l.S  IL.S.C.  1001  cl  sc(i:  12  Cl'R  pari  1002. 

"".See  12  U..S.(:.  .1401  cl  six/. 


fair  lending  efforts  within  the  Bureau 
and  with  other  federal  and  state 
agencies):  id.  section  lOH.'i  (transferring 
regulatory  authority  for  IXlOA  to  the 
Uonsumer  Financial  Protection  Bureau). 

a.  llhislniiioiis  of  Pmcticps  Willi 
Disci'iniindioi  v  ffoc I s 

(^insistent  with  HDD’s  existing  f’air 
Housing  Act  regulations,  which  contain 
illustrations  of  jinictices  that  violate  the 
Act.  the  jiroposed  rule  specified 
additional  illustrations  of  such 
practices.  The  November  18.  2011.  rule 
jiropo.sed  to  add  illustrations  to  24  (;FR 
10().8.'i.  1()().7{)  and  100.120.  'I'lie  final 
rule  revises  these  illustrations  in  the 
manner  de.scrihed  below. 

Because  the  illu.strations  in  HDD’s 
exi.sting  regulations  include  practices 
that  may  violate  the  Act  liased  on  an 
intent  or  effects  theory,  and  pro])osed 
§  lOO.O.IlhKO)  describes  conduct  that  is 
already  prohibited  in  §  100.8.'j(h)(4) — the 
provision  of  housing-related  servic:e.s — 
and  ^  100.70(d)(4) — the  ])rovi.sion  of 
municipal  service.s — this  final  rule 
eliminates  proposed  §  100.8.'5(h)(8).  'fids 
will  avoid  redundancy  in  HDD’s  Fair 
Housing  Act  regulations,  and  its 
elimination  from  the  proi)osed  rule  is 
not  intended  as  a  substantive  change. 

(Commenters  rai.sed  the  following 
issues  with  respect  to  the  ])roi)osed 
rule’s  illustrations  of  di.scriminatorv 
Jiractices. 

Issue:  A  commenter  stated  that  the 
examples  sjiecified  hv  the  projiosed  rule 
describe  the  tyjies  of  actions  that  the 
commenter’s  “clients  encounter 
regularly."  FCxamples  of  jiotentially 
discriminatory  laws  or  ordinances  cited 
by  commenters  include  ordinances  in 
largely  white  communities  that  establish 
local  residency  reijuirements.  limit  the 
use  of  vouchers  under  HDD’s  Housing 
Choice  Voucher  jirogram.  or  set  large-lot 
density  reipiirements.  (Commenters 
suggested  that  language  should  he 
added  to  propo.sed  §  1  ()().7()((l)(.'i),  which 
provides,  as  an  example, 
“lijmplementing  land-u.se  rules,  policies 
or  jirocedures  that  restrict  or  deny 
housing  opportunities  in  a  manner  that 
has  a  disjiarate  imjiact  or  has  the  effect 
of  creating,  jierpetuating,  or  increasing 
.segregated  housing  patterns”  based  on  a 
protected  class.  (Commenters  stated  that 
this  example  should  iuclude  not  ju.st  the 
word  “implementing."  hut  also  the 
words  “enacting"  “maintaining.”  and/or 
“applying”  because  the  discriminatory 
effect  of  a  land-u.se  decision  mav  occur 
from  the  moment  of  enac:tment.  A 
commenter  suggested  that  the  word 
“ordinances"  should  he  added  to  the 
examjde  to  make  clear  that  the  Act 
ajiplies  to  all  ty|)e.s  of  exclusionary  land- 
use  actions. 
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HUD  Hasponso:  HUD  reiterates  that 
the  illustrations  eontaiiUHl  in  HDD’s 
r(;gulations  are  merely  (ixamples.  The 
scope  and  variety  of  practii:es  tliat  mav 
violate  the  Act  make  it  impossible  to  list 
all  exam])les  in  a  rule.  Nm'cntlu.dess, 

HUD  finds  it  appropriate  to  nndse 
])ropos(;d  ^  l()().7()(d)(.'5)  in  this  final  ride 
in  order  to  confirm  that  a  land-nse 
ordinance  mav  he  discriminatorv  from 
the  moment  of  enactment.  The  final  rule 
therefore  changiis  “lilmplementing  land- 
nse  rides,  ]K)licies,  or  procedures  *  *  * 

”  to  “lelnacting  or  im])lementing  land- 
use  rules,  ordinances.  ]K)licies.  or 
procedures  *  *  *  .”  It  is  not  nece.ssarv 
to  add  “maintaining”  or  "ap]3lving"  to 
4?  l()0.7()(d)(.'))  because  the  meaning  of 
the.se  words  in  this  context  is 
indistinguishable  from  the  meaning  of 
“im])lementing.” 

Because  the  illustrated  conduct  may 
violate  the  Act  under  either  an  intent 
theory,  an  effects  theory,  or  both,  HUD 
akso  finds  it  apj)ropriate  to  replace  “in 
a  manner  that  has  a  dis])arate  imjiact  or 
has  the  effect  of  creating,  perpetuating, 
or  increasing  segregated  housing 
])atterns”  because  of  a  jn'otected 
characteristic  with  “otherwise  make 
unavailable  or  deny  dwellings  because 
of”  a  protected  characteristic.  As 
discussed  in  the  “Validity  of 
Discriminatory  Hffects  Liability  under 
the  Act”  .section  above,  the  ])hrase 
“otherwise  make  nnavailahle  or  deny” 
encompa.sses  discriminatory  effects 
liability.  'I’liis  revi.sed  language, 
therefore,  is  broader  because  it  de.scrihes 
land-use  decisions  that  violate  the  Act 
because  of  either  a  prohibited  intent  or 
an  iinju.stified  discriminatorv  effect.  The 
final  ride  makes  a  similar  revision  to 
each  of  the  illustrations  so  they  may 
cover  violations  based  on  intentional 
discrimination  or  discriminatory  effects. 

Issiw:  A  commenter  reciuested  that 
HUD  add  as  an  example  the  practice  of 
prohibiting  from  housing  individuals 
with  records  of  arrests  or  con\'iction.s. 
This  commenter  reasoned  that  such 
blanket  prohibitions  have  a 
discriminatory  effect  because  of  the 
di.spro])ortionate  numbers  of  minorities 
with  such  records.  'I'he  commenter 
stated  further  that  HUD  should  i.ssue 
guidance  on  this  to])ic  similar  to 
guidance  issued  bv  the  Eipial 
lMn])loyment  ()])i)ortunity  ("om mission. 
Another  commenter  ex])ressed  concern 
that  the  rule  would  restrict  housing 
providers  from  .screening  tenants  based 
on  criminal  arrest  and  conviction 
records.  This  commenter  also  asked 
1 11  ID  to  i.ssue  guidance  to  housing 
providers  on  approjjriate  background 
screening. 

HVIJ  Response:  Whether  any 
discriminatory  effect  resulting  from  a 


housing  provider’s  or  operator’s  ii.se  of 
criminal  arrest  or  conviction  records  to 
exclude  persons  from  housing  is 
sujiported  by  a  legally  sufficient 
justification  depends  on  the  facts  of  the 
situation.  HUD  believes  it  may  be 
appro])riate  to  ex])lore  the  issue  more 
fully  and  will  consider  issuing  guidance 
for  housing  ])roviders  and  o|)erators. 

Issue:  .Several  commenters  suggested 
revisions  to  jiropo.sed  §  100.1 2()(b)(2). 
which  specifies  as  an  example 
“ll)|roviding  loans  or  other  financial 
assi.stance  in  a  manner  that  results  in 
di.s|)aritie.s  in  their  cost,  rate  of  denial, 
or  terms  or  conditions,  or  that  has  the 
effect  of  denying  or  discouraging  their 
receipt  on  the  basis  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin.”  The.se  commenters 
stated  that  |)ropo.sed  §  100.120(b)(2) 
does  not  contain  language  concerning 
the  second  type  of  di.scriminatory  effect, 
i.e.,  creating,  perpetuating  or  increasing 
segregation.  Thev  urged  HUD  to  add 
language  making  clear  that  the  jirovision 
of  loans  or  other  financial  assistance 
may  result  in  either  tyjKi  of 
discriminatorv  effect. 

In  addition,  .several  commenters  asked 
HUD  to  clarify  that  mortgage  .servicing 
with  a  di.scriminatory  effect  based  on  a 
])rotected  characteri.stic  may  violate  the 
Act. 

IIUI)  Response:  As  di.scus.sed  above. 
pro])o.sed  100.120(b)(2)  is  revi.sed  in 
the  final  rule  to  cover  both  intentional 
discrimination  and  di.scriminatorv 
effects.  HUD  also  agrees  that  residential 
mortgage  .servicing  is  covered  by  the 
Act.  It  is  a  term  or  condition  of  a  loan 
or  other  financial  a.ssistance.  covered  bv 
section  80.5  of  the  Act.'-*”  Accordingly, 
the  final  rule  adds  a  ^  100.130(b)(3). 
which  ])rovide.s  an  illustration  of 
discrimination  in  the  terms  or 
conditions  for  making  available  loans  or 
financial  assistance,  in  order  to  show 
that  discriminatory  loan  .servicing  (and 
other  di.scriminatory  terms  or  conditions 
of  loans  and  other  financial  assistance) 
violate  the  Act’s  proscription  on 
“discriminatlingl  *  *  *  in  the  terms  or 
conditions  of  |a  residential  real  e.state- 
related  transaction!.” 

Issue:  A  commenter  expressed 
concern  that  the  language  in  ])ropo.sed 
S  l()().12()(b)(2)  would  allow  for  lawsuits 
ba.sed  only  on  .statistical  data  ])rodnced 
under  HMDA. 

I  RID  Response:  HUD  and  courts  have 
recognized  that  analysis  of  loan  level 
data  identified  though  HMDA  may 
indicate  a  disparate  impact.''’"  .Such  a 


"''42  ll..S.(;.  aiiO.'i.  Discriniiiiiilioii  in  rn.sitlinilial 
nu)il^n”(!  sni  vicing  mav  also  violalo  Hl)4  ol  llio 
.Act.  42  II..S.C.  :«il)4. 

City  of  Memphis  and  Shelby  Cniy.  v.  Wells 
I'rnyi).  A'./l..  No.  0<)-2«.'')7-.STA.  201 1  U..S.  Uisl. 


showing,  however,  does  not  end  the 
impiirv.  The  lender  would  have  the 
op])ortnnity  to  refute  the  existence  of 
the  alleged  impact  and  e.stablish  a 
substantial,  legitimate, 
nondi.scriminatorv  intere.st  for  the 
challenged  ])ractice.  and  the  charging 
party  or  plaintiff  would  have  the 
o])])ortimity  to  demonstrate  that  a  less 
di.scriminatory  alternative  is  available  to 
the  lender. 

Issue:  A  commenter  stated  that  HUD 
should  not  add  any  of  the  new  examples 
unle.ss  the  final  rule  makes  clear  that  the 
specified  ])ractices  are  not  perse 
violations  of  the  Act,  but  rather  nui.st  be 
as.sessed  pursuant  to  the  standards  set 
forth  in  §  10()..5()().  According  to  the 
commenter,  the  new  exam])les  may  be 
misconstrued  because  they  state  only 
the  initial  finding  described  in 
^  1()()..5()(). 

HVD  Response:  HUD  agrees  that, 
when  a  practice  is  challenged  under  a 
di.scriminatorv  effects  theory,  the 
])ractice  must  be  reviewed  under  the 
.standards  specified  in  §  100. .500.  The 
final  ride  therefore  adds  a  .sentence  to 
the  end  of  100.5(b),  which  makes  clear 
that  discriminatory  effects  claims  are 
assessed  pursuant  to  the  standards 
.stated  in  S  100.500. 

II.  Other  Issues 

Issue:  A  commenter  reipiested  that 
HUD  examine  the  overall  com|)liance 
burden  of  the  regulation  on  small 
busine.s.ses.  noting  that  Executive  Order 
13503  reipiires  a  cost -benefit  analvsis. 

IIVD  Response:  In  examining  the 
compliance  burden  on  small 
institutions,  the  governing  authority  is 
the  Regulatory  Flexibility  Act,  5  U.S.(L 
()01  el  seq.,  which  provides,  among 
other  things,  that  the  requirements  to  do 
an  initial  and  final  regulatory  flexibility 
analysis  “shall  not  a])])ly  to  any 
propo.sed  or  final  ride  if  the  head  of  the 
agency  certifies  that  the  rule  will  not.  if 
jiromulgated.  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.”  Thus,  the 
focus  is  on  whether  the  ride — and  not 
the  underlying  .statute  or  jireexisting 
administrative  practice  and  ca.se  law — 
will  have  a  significant  economic  impact. 
l'’or  this  ride,  the  impact  jirimarily  arises 
from  the  Fair  Housing  Act  itself,  not 
onlv  as  inter|)reted  bv  HUD.  but  also  as 
interpreted  by  federal  courts.  Because 
this  final  rule  ])rovides  a  uniform 
burden-shifting  test  for  determining 


I,i:XI.S  4H.S22  at  *4.S  (W.l).  ,Vlav  4.  2011): 

.Mayor  (inil  City  Council  o!  Ikiltimore  v.  Wells  Faryo 
Hank.  .\.A..  No.  )l'Nt-()H-(i2.  201 1  U..S,  Disl.  I.KXi's 
44013  (I).  M(l.  .April  22.  2011):  Steele  v.  CF  Money 
Hank.  No.  OK-C-lsao.  2000  II..S.  Uisl.  l.liXI.S  1  l.SSli 
(N.l).  III.  lA!!).  17.  2000):  'I’aylory.  Accredited  Home 
l.imch^rs.  Inc..  .AHO  F.  .Siipp.  2cl  1002  (.S.U.  C.al.  2008). 
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whether  a  giv(!n  action  or  policy  has  an 
unjustified  di.scriminatorv  effect,  the 
rule  serves  to  nulnce  regnlalory  burden 
for  all  (!ntiti(;s,  large  or  .small,  by 
establishing  certainty  and  clarity  with 
r(;s|)(!ct  to  how  a  determination  of 
unjustified  (li.scriminatory  eflecl  is  to  he 
made. 

The  nKpiinMnent  under  the  Fair 
Housing  Act  not  to  di.scriminate  in  the 
provision  of  housing  and  relatcul 
.services  is  the  law  of  the  nation.  We 
presume  that  the  va.st  majority  of 
entities  both  large  and  small  are  in 
compliance  with  the  Fair  Housing  Act. 
Furthermore,  for  the  minoritv  of  entities 
that  have,  in  the  over  40  years  of  the 
Fair  Housing  Act's  existence,  failed  to 
institutionalize  methods  to  avoid 
engaging  in  illegal  housing 
discrimination  and  |)lan  to  come  into 
comjjliance  as  a  residt  of  this 
rulemaking, 
costs  of  compliance  with  a  pre(!xisting 
statute,  administrative  practice!,  and 
case  law.  (Compliance  with  the  Fair 
I  lousing  Act  has  for  alnu)sl  40  vears 
included  the  reeininiimnit  to  niirain  from 
undertaking  actions  that  have  an 
nnju.stified  di.scriminatorv  (diee:!.  The 
ride  does  not  change  that  snhstantive 
obligation;  it  merely  formaliziis  it  in 
regulation,  along  with  the  applicable 
burden-shifting  framework. 

Variations  in  the  well-established 
discriminatorv  effects  iheorv  of  liahilitv 
under  thi!  Fair  1  lousing  Act.  discnssiid 
earlier  in  th(!  priiamhle.  are  minor  and 
making  thiim  uniform  will  not  have  a 
significant  (iconomic  impact.  The 
allocation  of  the  burdens  of  proof  among 
the  parties,  descrihiid  in  the  rule,  are 
methods  of  proof  that  onlv  come  into 
play  if  a  complaint  has  been  filiul  with 
1  HID,  a  state  or  local  agency  or  a  federal 
or  state  court;  that  is.  once  an  entity  has 
h(!en  charged  with  discriminating  under 
the  Fair  Housing  Act.  The  only 
economic  impact  di.scernihle  from  this 
rule  is  the  cost  of  the  difference,  if  anv. 
between  defense  of  litigation  under  the 
burden-shifting  test  on  the  one  hand, 
and  delense  of  litigation  under  the 
balancing  or  hybrid  test  on  the  other.  In 
all  the  tests,  the  elemiiuts  of  proof  an: 
similar.  Likewi.se.  the  co.sts  to  diivelop 
and  defend  such  proof  under  either  the 
burden-shifting  or  balancing  tests  are 
similar.  The  only  difference  is  at  which 
stage  of  the  test  ])articnlar  evid(!nce 
mn.st  he  produced.  Th(!re  would  not, 
however,  hi!  a  significant  economic 
impact  on  a  substantial  number  of  small 
(Mitities  as  a  result  of  this  rnh!. 

Hxecutive  Order  KL'iti.'t  (Improving 
Regulations  and  Regulatory  Review) 
reaffirms  Fxeentive  Ordiir  128(ifi.  which 
reipiires  that  agencies  conduct  a  hiinefit/ 
cost  as.sessment  for  rules  that  “have  an 


annual  effect  on  the  economv  of  .SI 00 
million  or  mori!  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  tlu! 
(iconomy.  prodnetivitv,  competition, 
jobs,  the  environment,  public  health  or 
saletv.  or  .State,  local  or  tribal 
governments  or  coinmnnitiiis."  As 
stated  in  .Section  VII  of  this  preamble 
below,  this  ride  is  not  “economicallv 
significant"  within  the  miianing  in 
Fxeentive  128()().  and  therefore  a  full 
henefit/cost  assessmiiiit  is  not  required. 
This  final  rule  does  not  alter  tlu! 
established  law  that  facially  neutral 
actions  that  have  an  unjnslified 
discriminatory  effect  are  violations  of 
the  Fair  Housing  Act.  What  this  ride 
does  is  formalize  that  wiill-settled 
interpretation  of  the  Act  and  ])rovide 
consistency  in  how  such  discriminatory 
effects  claims  are  to  be  analyzed. 

VI.  This  Final  Rule 

For  till!  reasons  ])resented  in  this 
preamble,  this  final  rule  formalizes  the 
longstanding  interpretation  of  the  Fair 
Housing  Act  to  include  discriminatory 
effects  liahilitv  and  e.stahlishes  a 
uniform  standard  of  liability  for  faciallv 
neutral  jiractices  that  have  a 
discriminatorv  effect.  Under  this  ride, 
liability  is  determined  by  a  hurden- 
shifting  apiiroach.  The  charging  jiarty  or 
jilaintiff  in  an  adjudication  first  must 
hear  the  hiirden  of  jiroving  its  ])rima 
facie  case  of  either  disparate  impact  or 
])er])etiiation  of  .segregation,  after  which 
the  burden  shifts  to  the  defendant  or 
respondent  to  jirove  that  the  challenged 
practice  is  necessary  to  achieve  one  or 
more  of  the  defendant’s  or  respondent's 
substantial,  legitimate, 
nondiscriminatory  interests.  If  the 
defendant  or  respondent  .satisfies  its 
burden,  the  charging  party  or  plaintiff 
inav  still  e.stahlish  liability  by 
demon.st rating  that  these  substantial, 
legitimate,  nondiscriminatory  interests 
could  be  served  by  a  ])ractice  that  has 
a  less  discriminatory  effect. 

A.  Discriniindtorv  Efjhct — Subpart  (! 

1.  .Scojii! 

This  final  ride  adds  a  new  .sentence  to 
the  end  of  paragraph  (b)  in  1  ()().. 'i. 
which  states;  “The  illustrations  of 
unlawful  housing  discrimination  in  this 
part  may  be  e.stahlished  by  a  practic.e's 
disc.riminatory  effect,  even  if  not 
motivated  by  di.scriminatorv  intent, 
consistent  with  the  standards  outlined 
in  ^  1  ()()..'■)()().'' 

2.  Discriminatory  liffect  Prohibited 

1  ()().. ’iOO) 

Uonsistent  with  HlJD’s  November  Ki. 
2011,  proposed  rule,  this  final  ride  adds 
a  new  suhpart  U,  entitled 


“Discriminatory  Effect.''  to  its  Fair 
Housing  Act  regulations  in  24  (iFR  part 
100.  .Section  100..'j00  ])rovide.s  that  the 
Fair  Housing  Act  may  he  violated  by  a 
])raclice  that  has  a  discriminatorv  effect, 
as  defined  in  ^  1 00..')00(a),  regardless  of 
whether  the  practice  was  adojited  for  a 
discriminatory  ])ur])o.se.  The  practice 
may  still  be  lawful  if  sn])])orted  by  a 
legally  sufficient  justification,  as 
defined  in  ^  100. .'500(h).  rhe  respective 
burdens  of  proof  for  e.stahlishing  or 
refuting  an  effects  claim  are  set  forth  in 
^  100. .'500(c).  .Section  100..^00(d)  clarifies 
that  a  legally  sufficient  justification  may 
not  be  used  as  a  defen.se  against  a  claim 
of  intentional  discrimination.  It  should 
he  noted  that  it  is  po.ssihle  to  bring  a 
claim  alleging  both  discriminatory  effect 
and  discriminatory  intent  as  alternative 
theories  of  liability.  In  addition,  the 
discriminatory  effect  of  a  challenged 
practice  may  provide  evidence  of  the 
discriminatory  intent  behind  the 
])ractice.  This  final  ride  a])])lie,s  to  both 
iniblic  and  jirivate  entities  because  the 
definition  of  “discriminatory  housing 
practice"  under  the  Act  makes  no 
distinction  between  the  two. 

3.  Discriminatory  Effect  Defined 
(<^  1  ()().. '5()()(a)) 

.Section  1  ()().. '50()(a)  ])rovide.s  that  a 
“di.scriminatorv  effect”  occurs  where  a 
facially  neutral  practice  actually  or 
predictably  results  in  a  discriminatory 
effect  on  a  groiq)  of  jiersons  ])rotected  hv 
the  Act  (that  is.  has  a  di.s])arate  impact), 
or  on  the  community  as  a  whole  on  the 
basis  of  a  jirotected  characteristic 
(])erpetnation  of  segregation).  Any 
facially  neutral  action,  e.g.,  laws,  rides, 
decisions,  standards,  jiolicies,  practices, 
or  iirocedures,  including  tho.se  that 
allow  for  discretion  or  the  use  of 
subjective  criteria,  may  result  in  a 
discriminatory  effect  ac.tionahle  under 
the  Fair  Housing  Act  and  this  rule.  For 
examples  of  c:onrt  decisions  regarding 
])olicie.s  or  practices  that  may  have  a 
disc.riminatory  effect.  ])lea.se  .see  the 
preamble  to  the  proposed  ride  at  7(5  FR 
7(H)24-2.'5. 

4.  Legallv  .Sufficient  Ju.stification 
(§  l()()..'5()()(h)) 

.Section  100. .'500(1)),  as  set  forth  in  the 
regulatory  text  of  this  final  rule, 

|)rovide.s  that  a  practic.e  or  ])olicv  found 
to  have  a  discriminatory  effect  may  still 
he  lawful  if  it  has  a  “legallv  sufficient 
ju.stification." 

.'5.  llurden  of  Proof  (^  100.. '500(i:)) 

Under  100. .'500(c).  the  charging  party 
or  plaintiff  first  hears  the  burden  of 
|)roving  its  prima  facie  case:  that  is,  that 
a  practice  cau.sed,  causes,  or  predictably 
will  cause  a  discriminatorv  effect  on  a 


the  c.osts  will  simjily  he  the 
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group  of  ])(;rsons  or  a  conimunitv  on  the 
basis  of  race,  color,  religion,  sex. 
disability,  familial  status,  or  national 
origin.  ()iu:e  the  charging  party  or  the 
j)laintiff  has  made  its  prima  facie  case. 
th(!  hiirdim  of  proof  shifts  to  tin; 
res])ondent  or  defendant  to  ])rove  that 
tlu!  practice  is  neces.sary  to  achievi!  one 
or  more  substantial,  legitimate, 
nondiscriminatory  int(;r(!sts  of  the 
res])ondent  or  defendant.  If  the 
respondent  or  defendant  satisfies  its 
burden,  the  charging  ])arty  or  ])laintiff 
may  still  establish  liahilitv  hv  iiroving 
that  the.scj  substantial,  legitimate, 
nondi.scriminatory  interests  could  he 
.served  by  another  practice  that  has  a 
le.ss  discriminatory  effect. 

B.  Illustrations  ol  Practices  With 
Discriininatorv  Effects 

This  final  rule  adds  or  revises  the 
following  illu.strations  of  discriminatory 
housing  ])ractices: 

The  final  rule  adds  to  §  1(){).7()  new 
paragraph  (d)(5).  which  provides  as  an 
illustration  of  other  prohibited  conduct 
"lelnacting  or  im])lementing  land-use 
rules,  ordinances.  ])olicies.  or 
])rocediires  that  nistrict  or  denv  housing 
o])|)ortunities  or  otherwisi;  make 
nnavailahle  or  deny  dwellings  because 
of  race,  color,  religion,  .sex,  handicap, 
familial  status,  or  national  origin." 

Section  100. 120,  which  gives 
illustrations  of  discrimination  in  the 
making  of  loans  and  in  the  ])rovision  of 
other  financial  assistance,  is 
streamlined,  and  ])aragraph  (h)(2)  now 
reads  as  set  forth  in  the  regulatory  text 
of  this  final  rule 

In  ^  100. 130,  the  final  rule  also 
amends  ]jaragraph  (h)(2)  and  ackls  new 
])aragra])h  (h)(3).  The  words  "or 
conditions”  is  added  after  "terms,"  and 
“cost”  is  added  to  the  list  of  terms  or 
conditions  in  exi.sting  paragraph  (h)(2). 
New  paragra])h  (h)(3)  imdndes  servicing 
as  an  illustration  of  terms  or  conditions 
of  loans  or  other  financial  assistance 
covered  by  section  805  of  the  Act: 
“Servicing  of  loans  or  other  financial 
assistance  with  res])ect  to  dwellings  in 
a  manner  that  discriminates,  or 
.servicing  of  loans  or  other  financial 
assistance  which  are  secured  by 
residential  real  e.state  in  a  manner  that 
(lisciriminates,  or  ])roviding  such  loans 
or  financial  assistance  with  other  terms 
or  conditions  that  discriminate,  because 
of  race,  c:olor,  religion,  .sex,  handicap, 
familial  status,  or  national  origin." 

VII.  Findings  and  (iertifications 

Bo^ulatory  Baviow — Exocut ivo  Orders 
13563  and  12866 

Exec.ntive  Order  13503  (“Imjjroving 
Regulation  and  Regulatory  Review") 


directs  agencies  to  propo.se  or  adopt  a 
ixigulation  oidy  upon  a  reasonetl 
(l(!t(;rmination  that  its  benefits  justify  its 
co.sts.  em|)ha.si/(;s  the  imj)ortance  of 
(luantilving  both  costs  and  benefits,  of 
harmonizing  rules,  of  i)romoting 
flexibility,  and  of  pca  iodically  reviewing 
exi.sting  rules  to  (letcninine  if  thev  can 
1«!  made  mon;  effecliv(!  or  le.ss 
hurdensc)me  in  achieving  their 
objectives.  Under  I'Necutive  Order 
1280()  ("Regulatory  Planning  and 
R(!view”),  a  determination  must  In; 
made  whether  a  regulatory  action  is 
significant  and  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
reejuirements  of  the  order.  This  rule  was 
determined  to  he  a  “significant 
ixigulatorv  action"  as  defined  in  section 
3(f)  of  Executive  Order  12888  (although 
not  an  economically  significant 
regulatory  action,  as  provided  under 
section  3(f)(1)  of  the  Executive  Order). 

This  rule  formalizes  the  long.standing 
interi)retation  of  the  Fair  Mousing  Act  to 
include  discriminatory  effects  liability, 
and  establishes  uniform,  clear  standards 
for  determining  wlujther  a  |)ractice  that 
has  a  discriminatory  (d’fect  is  in 
violation  of  the  Fair  Housing  Act. 
r(!gardle.s.s  of  whether  the  practice;  was 
adopted  with  intent  to  discriminate;.  As 
stateel  in  the;  Exe;e:iitive;  Summarv,  the 
ne;e;el  leer  this  rule  iiri,se;.s  he;e:<m.se;, 
iiltheeugh  all  feelenil  e:e)iirt.s  e)f  a])])e;al.s 
thiit  heive  ce)nsielere;el  the;  issue;  iigre;e  theit 
f’air  lleeusing  Ae:t  liability  imiy  he;  h;ise;el 
,se)le;ly  een  elise;riminiite)ry  e;ife;e;t.s.  the;re;  is 
a  small  ele;gre;e;  e)f  variatieni  in  the; 
methe)ele)le)gy  e)f  pre)e)f  for  a  e;laim  e)f 
e;ffe;e;ts  liability.  As  has  he;en  eliseai.sseel 
in  the;  i)re;amhle;  te;  this  rule;,  in 
e;,stahlishing  .sue;h  stanelarels  HUD  is 
exere:i.sing  its  rulemaking  autheerity  te; 
bring  unilbrmity,  e:larity,  anel  ce;rtainty 
te)  an  are;a  e)f  the  law  that  has  he;en 
appre)eie:he;el  by  HUD  and  feeleral  e:ourts 
ae:ro.s.s  the  natie)n  in  gene;rally  the;  same 
way,  hut  with  minor  viiriatieeiis  in  the 
alle)e:ation  e)f  the;  hurelens  e)f  pre)e)f. A 
unifeerm  rede  weeidel  simj)lify 
ce)m])liane:e  with  the;  Fair  Housing  Ae;t’s 
eli.se:riminate)ry  e;ffe;e:t.s  stiinelarel.  anel 
ele;e:re;a.se  litigatieen  :is.se)e:iateel  with  sue;h 
e;laims.  By  ])re)vieling  e:e;rtainty  in  this 
are;a  te)  housing  |)re)viele;r.s,  le;nele;rs. 
munie;i])alitie;s,  re;i)lte)rs.  inelivielueils 
e;ng;igeel  in  housing  tran.s;u:tie)ns,  anel 
e:e)urt.s,  this  rede;  weeulel  re;elue:e  the 
hiirelen  asse)e:i;ite;el  with  litigating 
elise;rinunate)ry  e;ffe;e:t  e:ase;.s  uneler  the 
Fair  He)using  Ae:t  by  e:leiirlv  establishing 
whie:h  party  has  the;  hurelen  e)f  pre)e)f. 
anel  he)W  sue:h  hurelens  are;  te)  he;  me;t. 
Additieemillv,  HUD  he;lie;ve;.s  the  rule 


till!  tixlmisivi!  (lisciissiiin  ol  Ihii 
viirioiis  ()|)lit)ii.s  in  C-nmeh.  ,'it)K  F.lid  at  ;e71-:{7,'j. 


may  even  helj)  tei  minimize  litigatiem  in 
this  art;a  by  esteihlishing  uniform 
stiinelarels.  With  a  nniftirm  stanelarel, 
eaititieis  cire  mtire  likely  tt)  t;t)nehit:t  self- 
tei.sting  ;mtl  t:ht;e;k  thiit  their  prat;tit;e;.s 
e;e)mply  with  the;  Fair  Htmsing  At;t,  thus 
rt;elut:ing  the;ir  liiihility  anel  the;  risk  eif 
litigatiem.  A  nniibrm  .stanelarel  is  alst)  a 
benefit  feir  e;ntitie;.s  eiperating  in  multiple 
juriselieitiems.  Alst).  le;gal  iintl  reigidateirv 
t:hirity  generally  .serveis  tei  rt;thit:e; 
litigatiem  he;t:aust;  it  is  t:le;art;r  what  t;at:h 
party's  rights  anel  respemsihilities  are, 
wht;re;as  lat:k  t)f  e;t)n.si.ste;nt;y  anel  t:liiritv 
gemerally  sta  ves  tei  ine:re;ase  litigatiem. 

Feir  example.  one:e;  tlisputes  arenmel  the 
e;ourt-elt;fineel  stanelarels  are  eliminatt;tl 
by  this  rule,  nem-meritoriems  t;a.ses  that 
t:annt)t  met;t  the  burden  uneler 
§  10().5()()(c)(l)  are  likely  neit  to  he 
hremght  in  the  first  plat:e.  anel  a 
respemelent  tir  defenelant  that  canneit 
me;e;t  the  hurelen  uneler  l()().5()0(c)(2) 
may  he;  ineire  ine:lint;tl  tt)  seittle  at  the 
pre-litigation  .steige. 

Accorelingly.  while  this  rule  is  a 
.signifit:;mt  re;gulatt)ry  <it:tion  uneler 
Ext;e:ntivt;  Ortler  12888  in  that  it 
eestahlishes,  ft)r  the;  fir.st  time  in 
rt;gnlatie)n.  nnife)rm  stiinelarels  feir 
eleteainining  whetheir  a  henising  ae:tie)n 
t)r  ])t)lie:y  hiis  a  tli.st:riminate)rv  e;ffe;t;t  tm 
a  prt)te;t;tt;tl  grtaij),  it  is  neit  an 
t;t:t)nt)mie:idly  signifie;ant  reigidateirv 
iit:tie)n.  The;  hurtltai  re;ehie:tie)n  that  HUD 
ht;lie;vt;.s  will  he;  iit:hieve;el  threaigh 
unifeirm  stiinelarels  will  neit  re;itt:h  an 
iimuial  impiie;l  tm  the  ee:t)ne)mv  t)f  ,Sl()() 
milliem  tir  meire,  ht;t:iiuse  HUD’s 
a])])rt)iit:h  is  neit  a  significiint  eleparture 
frean  HUD's  inter])retatit)n  tt)  elate  or 
that  of  the;  majeerity  eif  feeleral  t:e)iirt.s. 
Althe)ugh  the  hurelen  re;ehie:tie)n 
prt)vieleel  by  this  rule;  will  ne)t  reisult  in 
e;e;e)ne)mie:iilly  significant  imi)ae:t  e)n  the 
eieionomv,  it  nt;ve;rthe;les.s  provieles  some; 
hurelen  rt;ehie:tie)n  threeugh  the; 
uniformity  anel  edarity  preseaiteel  by 
HUD’s  stanelarels  j)re)nudgateel  through 
this  final  rule;  anel  is  the;re;fe)re;  e:e)n,si.stt;nt 
with  Exe;e;utive;  ()rtle;r  13583. 

The  ele)e:ke;t  file;  is  availahle  fe)r  public 
in.s|)e;e:tie)n  in  the;  Re;guliitie)n,s  Divisieen, 
()ffie;e;  of  the;  Gt;ne;ral  Ue)unse;l,  Reeeem 
10278,  451  7th  Stre;e;t  SW.,  \Vashingte)n, 
DC  2()41()-()5()0.  Due  te)  se;e:urity 
me;ii.sure;.s  at  the;  HUD  Heaelejuarters 
hnileling,  pleiase  .se:he;ehde;  an 
appeeintment  to  re;vie;w  the;  ele)e;ke;t  file;  hv 
t:alling  the;  Re;gnliitie)ns  Divisie)n  at  202- 
708-3055  (this  is  ne)t  a  te)ll-fre;e; 
nimd)e;r).  Inelividnids  with  spe;e;e;h  e)r 
hearing  impairments  may  ae;e:e;.ss  this 
mimhi;r  via  TTY  hv  e.alling  the  F’e;ele;ral 
Relay  Se;rvie;e;  at  800-877-8330. 

Bognlatorv  Eloxihilitv  Act 

The  Ri;gedate)ry  Flexibility  Ae:t  (RF'A) 
(5  U.S.C.  801  ot  soq.)  generally  re;ejuire;.s 
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an  agency  to  conduct  a  regulatory 
tlexibility  analysis  of  any  rule  sul)j(!ct  to 
notice  and  coininent  rulemaking 
n!(|nireinents.  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
(H:onoinic  impact  on  a  siihstantial 
numixn' of  small  (mtities.  For  the 
n*asons  stated  earlier  in  this  i)reaml)le  in 
res])onse  to  ])uhlic  comment  on  the 
issue!  of  undiK!  l)urd(!n  on  small  entities, 
and  discusseid  hen!.  Hill)  certifi(!S  that 
this  rule  will  not  have  significant 
economic  im])act  on  a  siihstantial 
numher  of  small  entities. 

It  has  long  been  the  position  of  IllII), 
confirmed  hy  federal  courts,  that 
jmictices  with  di.scriminatorv  effects 
may  violate  the  Fair  Housing  Act.  As 
noted  in  the  preamhle  to  the  ])ro])osed 
rule  {78  FR  70821)  and  this  ])reamhle  to 
the  final  rule,  this  long-standing 
inter|)retation  has  heen  su])i)ort(!d  hy 
Hill)  policy  documents  issued  over  the 
la.st  decades,  is  consistent  with  the 
|)osition  of  other  Fxecutive  branch 
agencies,  and  has  heen  adopted  and 
apjdied  hy  every  federal  court  of 
appeals  to  havi!  reach(!d  the  (|Ui!stion. 
(liven,  however,  the  variation  in  how 
the  courts  and  even  HI  ID's  own  AL)s 
have  ap|)lii!d  that  standard,  this  final 
rule  provides  for  consistenev  and 
uniformitv  in  this  ariui.  and  h(!nc(! 
predictahility.  and  will  th(!refor(!  reduce 
till!  hurden  for  all  se(!king  to  com])ly 
with  the  Fair  Housing  Act.  Furthermore. 

1 11)1)  presumes  that  givi!n  the  ov(!r  40- 
year  history  of  tlu!  Fair  Housing  Act.  the 
majority  of  (!ntitie.s.  largi!  or  small. 
curr(!ntly  comply  and  will  r(!main  in 
complianci!  with  the  Fair  Housing  Act. 
For  the  minority  of  entities  that  have,  in 
the  ov(!r  40  years  of  thi!  Fair  Housing 
Act's  existence,  failed  to  institutionalize 
methods  to  avoid  engaging  in  illegal 
housing  discrimination  and  plan  to 
come  into  compliance  as  a  result  of  this 
rulemaking,  the  costs  will  simply  hi!  the 
costs  of  com])liance  with  a  i)rei!xi.sting 
statute.  Till!  rule  does  not  change  that 
suhstantive  ohligation:  it  merely  sets  it 
forth  in  a  r(!gulation.  While  this  rule 
provides  uniformity  as  to  specifics  such 
as  hurden  of  proof,  HI  ID's  rule  does  not 
alti!r  till!  suh.stantive  jirohihitions 
against  discrimination  in  fair  housing 
law.  which  were  e.stahlished  hy  .statute 
and  developed  over  time  hy 
administrative  and  federal  court  ca.se 
law.  Any  hurden  on  small  entities  is 
simjily  incidental  to  the  ])re-existing 
requirements  to  comply  with  this  hody 
of  law.  Aci  ordingly.  the  undersigned 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
siihstantial  numher  of  small  entities. 


I^iivironnuintdl  Impact 

This  final  rule  sets  fortii 
nondiscrimination  standards. 
Accordingly,  under  24  (IFR  .'it). 18(c)(3), 
this  rule  is  categorically  excluded  from 
environmental  review  under  the 
National  I'invironmental  Foliev  Act  of 
1888  (42  II. .S.C.  4321). 

I-Jxccativc  Order  13132.  Idulcndism 

Fxecutive  Order  13132  (entitled 
"Federalism”)  prohihits  an  agency  from 
puhlishing  any  rule  that  has  federalism 
implications  if  the  rule  either;  (i) 

Impo.ses  siihstantial  direct  coni|)liance 
costs  on  state  and  local  governments 
and  is  not  required  liy  .statute,  or  (ii) 
])reempts  state  law,  unless  the  agency 
meets  the  consultation  and  funding 
requirements  of  .section  8  of  the 
Executive  Order.  This  final  rule  does 
not  have  federalism  implications  and 
does  not  im])o.se  suh.stantial  direct 
compliance  costs  on  state  and  local 
governments  or  jneempt  .state  law 
within  the  meaning  of  the  Executive 
Order. 

Unfunded  Mandates  Uefonn  Act 

Title  II  of  the  linfunded  Mandates 
Reform  Act  of  188.')  (2  U..S.(:.  l.')31- 
1.'i3H)  (IIMRA)  estahlishes  requirements 
for  federal  agencies  to  asse.ss  the  effects 
of  their  regulatory  actions  on  state, 
local,  and  tribal  governments,  and  on 
the  ])rivate  sector.  This  final  rule  does 
not  inqiose  any  federal  mandates  on  any 
state,  local,  or  tribal  governments,  or  on 
the  ])rivate  sector,  within  the  meaning  of 
the  IIMRA. 

List  of  Subjects  in  24  ('.FR  Part  100 

(iivil  rights.  Fair  housing,  hidividnals 
with  disabilities.  Mortgages.  Reporting 
and  recordkeeiiing  requirements. 

For  the  reasons  discn.s.sed  in  the 
preamhle.  HUD  amends  24  (iFR  part  108 
as  follows: 

PART  100— DISCRIMINATORY 
CONDUCT  UNDER  THE  FAIR  HOUSING 
ACT 

■  1 .  The  authority  citation  for  24  ('.FR 
jiart  100  continues  to  read  as  follows; 

Authority:  42  ll..S.(:.  .3.''i3r>{il).  ,3(i()()-3(i2(). 

Subpart  A — General 

■  2.  In  100.5,  add  the  following 
sentence  at  the  end  of  paragra])h  (h): 

§100.5  Scope. 

***** 

(h)  *  *  *  The  ilhi.strations  of 
unlawful  housing  di.scrimination  in  this 
])art  may  he  e.stahlished  hy  a  ])ractice’.s 
di.scriminatorv  effect,  even  if  not 
motivated  hv  discriminatorv  intent. 


consistent  with  the  standards  outlined 
in  §  100. .'500. 

***** 

Subpart  B — Discriminatory  Housing 
Practices 

■  3.  In  §  100.70,  add  new  paragra])h 
(d)(.'5)  to  read  as  follows; 

§  100.70  Other  prohibited  conduct. 

***** 

(d)*  *  * 

(.'5)  Enai'.ting  or  imiilementing  land-use 
rules,  ordinances,  jiolicies.  or 
procedures  that  restrict  or  denv  housing 
oi)])ortunities  or  otherwise  make 
unavailahle  or  deny  dwellings  to 
persons  because  of  race,  color,  religion, 
sex,  handica]).  familial  status,  or 
national  origin. 

Subpart  C — Discrimination  in 
Residential  Real  Estate-Related 
Transactions 

■  4.  In  §  100.120,  revi.se  paragraph  (h)  to 
read  as  follows: 

§  100.120  Discrimination  in  the  making  of 
loans  and  in  the  provision  of  other  financial 
assistance. 

***** 

(h)  Practices  ])ri)hihiled  under  this 
.section  in  connection  with  a  residential 
real  estate-related  transaction  include, 
hut  are  not  limited  to: 

(1)  Failing  or  refusing  to  jirovide  to 
any  jier.son  information  regarding  the 
availability  of  loans  or  other  financial 
assistance,  application  requirements. 
])roi;ednres  or  standards  for  the  review 
and  approval  of  loans  or  financial 
assistance,  or  providing  information 
which  is  inaccurate  or  different  from 
that  provided  others,  hecau.se  of  race, 
color,  religion,  sex,  handicai).  familial 
.status,  or  national  origin. 

(2)  Providing,  failing  to  provide,  or 
discouraging  the  recei])t  of  loans  or 
other  financial  assistance  in  a  manner 
that  di.scriminates  in  their  denial  rate  or 
otherwise  di.scriminates  in  their 
availahilitv  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin. 

■  5.  In  §  100.130,  revi.se  paragra])h  (h)(2) 
and  add  new  ])aragraph  (h)(3)  to  read  as 
follows: 

§100.130  Discrimination  in  the  terms  and 
conditions  for  making  available  loans  or 
other  financial  assistance. 

***** 

(h)  *  *  * 

(2)  Determining  the  type  of  loan  or 
other  financial  assistance  to  he  jirovided 
with  resiiect  to  a  dwelling,  or  fixing  the 
amount,  interest  rate,  co.st,  duration  or 
other  terms  or  conditions  for  a  loan  or 
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otlier  financial  assistance  for  a  dwelling 
or  which  is  secured  by  residential  nud 
estate.  b(;canse  of  race,  color,  religion, 
.sex,  handicap,  familial  status,  or 
national  origin. 

(3)  Servicing  of  loans  or  other 
financial  a.ssistance  with  resj)ect  to 
dwellings  in  a  manner  that 
discrim inat(!s,  or  servicing  of  loans  or 
other  financial  assistance  whic:h  are 
.secured  by  residential  real  (!stale  in  a 
manner  that  discriminates,  or  providing 
such  loans  or  financial  assistance  with 
other  terms  or  conditions  that 
discriminate,  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

■  ().  In  part  100,  add  a  lunv  .suh])art  G 
to  read  as  follows: 

Subpart  G — Discriminatory  Effect 

§  100.500  Discriminatory  effect  prohibited. 

Liability  may  be  established  under  the 
Fair  Housing  Act  ba.sed  on  a  practice's 
discriminatory  effect,  as  defined  in 
paragraph  (a)  of  this  section,  even  if  the 
j)ractice  was  not  motivated  by  a 
discriminatory  intent,  fhe  ])rac:tice  may 
.still  hi;  lawful  if  snpjK)rted  hv  a  legallv 
snfficirait  justification,  as  defined  in 
paragraph  (h)  of  this  siiction.  'I’he 
burdens  of  ])roof  for  establishing  a 
violation  under  this  suhpart  are  set  forth 
in  paragraph  (c)  of  this  .section. 


(a)  Discrimiiidtory  dffeci.  A  ])ractic(; 
has  a  discriminatory  (d'fect  where  it 
actually  or  |)redictal)ly  results  in  a 
di.s|)arate  im])act  on  a  grou|)  of  per.sons 
or  creat(!s,  increasris,  reinforces,  or 
perpiituates  segixjgatcut  housing  patterns 
becau.se  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin. 

(b)  Ijigdilv  siifficianl  jiislificdtion.  (1) 

A  legally  sufficient  justification  exists 
where  the  challenged  nractice: 

(1)  Is  necessary  to  acnieve  one  or  more 
substantial,  legitimate, 
nondiscriminatorv  interests  of  the 
respondent,  with  respect  to  claims 
brought  under  42  II.S.G.  3812,  or 
defendant,  with  re.s])ect  to  claims 
brought  under  42  II.S.CL  3813  or  3814; 
and 

(ii)  Those  interests  could  not  be 
served  by  another  practice  that  has  a 
less  discriminatory  effect. 

(2)  A  legally  .snffici(!nt  justification 
must  be  supported  by  evidence  and  may 
not  be  hypothetical  or  s])eculative.  The 
burdens  of  proof  for  establishing  each  of 
the  two  elements  of  a  legallv  sufficient 
justification  are  .set  forth  in  |)aragraphs 
(c:){2]  and  (c)(3)  of  this  section. 

(c)  Ihnddiis  ol  pi  ool  in  (liscriniindtoi  v 
d fleets  cases.  (1)  'I’he  charging  party, 
with  respect  to  a  claim  brought  under  42 
l).S.(L  3812,  or  the  ])laintiff.  with 
respect  to  a  claim  brought  nnd(!r  42 
II..S.(L  3813  or  3814,  has  the  burden  of 


proving  that  a  challenged  practice 
caused  or  |)redictablv  will  cause  a 
discriminatory  effect. 

(2)  Once  the  charging  party  or 
])laintiff  satisfies  the  burden  of  proof  set 
forth  in  paragraph  (c)(1)  of  this  .sec:tion, 
the  res])ondent  or  defendant  has  the 
hurdim  of  ])roving  that  the  challenged 
])ractice  is  neces.sarv  to  achieve  one  or 
more  substantial,  legitimate, 
nondi.scriminatorv  intere.sts  of  the 
respomhmt  or  defendant. 

(3)  If  the  respondent  or  defendant 
satisfies  the  burden  of  proof  s(!t  forth  in 
paragraph  (c)(2)  of  this  section,  the 
charging  party  or  plaintiff  may  still 
prevail  upon  ])roving  that  the 
substantial,  legitimate, 
nomliscriminatorv  interests  sn])i)orting 
the  challenged  practice  could  be  served 
by  another  practice  that  has  a  less 
discriminatory  effect. 

(d)  Reldtionship  to  (liscriinindtoiy 
intent.  A  demonstration  that  a  ])ractice 
is  .supj)orted  by  a  legallv  sufficient 
justification,  as  defined  in  paragra])h  (b) 
of  this  section,  may  not  be  used  as  a 
defense  against  a  claim  of  intentional 
discrimination. 

tlal(!(l:  t'eljniarv  8.  2013. 

|(ilin  Trasviiia, 

Assistant  Secretary  for  l-'air  I  laasinti  and 
lujtud  Opportnnity. 

|1'K  Ddc.  2()i:!-();t:i7.")  I’ilod  2-14-i:C  K:4.'j  ainl 
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BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

12CFR  Part  1070 
[Docket  No.  CFPB-201 1-0003] 

RIN  3170-AA01 

Disclosure  of  Records  and  Information 

agency:  Bureau  ul  (k)n.siuner  Financial 
l^roteclion. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  estahlislies 
procedures  for  the  puhlic  to  obtain 
information  from  the  Bureau  of 
(ionsumor  Financial  Protection,  under 
the  Freedom  of  Information  Act,  the 
Privacy  Act  of  1974,  and  in  legal 
proceedings.  This  final  rule  also 
establishes  the  Bureau’s  rule  regarding 
the  confidential  treatment  of 
information  obtained  from  persons  in 
connection  with  the  exercise  of  its 
authorities  under  Federal  consumer 
financial  law. 

DATES:  This  final  rule  is  effective  March 
IH,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Monica  jackson.  Office  of  the  Executive 
Secretary,  Oousuhkm'  Financial 
Prot(!ction  Bureau,  1700  (i  Street  N\V., 
Washington,  DC  20.532.  202-43.5-7275. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  )uly  21, 2010.  the  President  signed 
into  law  the  Dodd-Frank  Wall  Street 
Reform  and  Consumer  Protection  Act 
(Pub.  L.  111-203.  codified  at  12  IJ.S.C. 
5301  c/  (the  Dodd-Frank  Act).  I’itle 
X  of  the  Dodd-Frank  Act  created  the 
Bureau  of  Consumer  Financial 
Protection  (the  Bureau  or  the  CFPB). 
Pursuant  to  the  jjrovisions  of  the  Dodd- 
P’rank  Act,  the  Bureau  began  to  exercise 
its  authority  to  regnlate  the  offering  and 
])rovision  of  consumer  financial 
jjroducts  and  services  under  Federal 
consumer  financial  law  on  )ulv  21. 
2011.' 

In  order  to  establi.sh  i)rocednres  to 
facilitate  public  interaction  with  the 
Bureau,  the  Bureau  published  an 
interim  final  ride  on  )uly  20,  2011,  70 
FR  45371  (Ini.  28.  2011)'.  and  solicited 
puhlic  comment  on  that  rule,  'fhe 
llureau  is  issuing  this  final  rule  in 
response  to  the.se  comments  as  well  as 
to  clarify  and  correct  certain  aspects  of 
the  interim  final  rule. 


'  I’ursuniil  to  sdclioii  UKili  (if  llu!  0(i(l(l-l‘'r:ink  .Xct 
]2  U..S.C.  .'i,S82.  tlio  .Sdcidtiirv  of  tho  I'roasurv 
(losignaldd  )ulv  21.  2011  as  Iho  ■■Iransltir  daUi"  on 
which  various  provisions  of  I’illo  ,\  of  tho  Dodd- 
Frank  Act  hocamo  offoctivo.  7.")  FK  .t72.")2. 


II.  Sinninary  of  the  Final  Rule 

rhe  final  rule  consists  of  five 
suhparts. 

Snhpart  A  of  the  final  ruli!  consists 
largely  of  definitions  of  terms  that  are 
usitd  throughout  the  remainditr  of  the 
part. 

Suhp.irt  B  of  the  final  rule  implements 
till!  Freedom  of  Information  Act.  5 

IJ. S.d.  552  (the  P’OlA).  'flK!  FOlA  grants 
the  ])uhlic  .m  enforceable  right  to  obtain 
access  to  or  copies  of  Federal  agency 
records  unless  disclosure  of  those 
records,  or  information  contained 
within  them,  is  exempt  from  disclosure 
pursuant  to  one  or  more  statutory 
exemjttions  and  exclusions.  'I'he  FOIA 
also  reipiires  Federal  agencies  to 
routinely  publish  in  the  Federal 
Register,  or  make  available  to  the 
jnthlic,  certain  information  concerning 
their  organizational  .structures,  iiolicies 
and  procedures,  final  opinions  and 
orders,  and  records  that  have  or  are 
likely  to  become  the  objects  of  freipient 
FOIA  reiiuests.  fhe  regulations  in  this 
subpart  iinjilement  the  FOIA  as  reipiired 
or  authorized  by  various  jirovisions  of 
the  statute. 

The  Bureau  modeled  its  FOIA  rule 
upon  regulations  promnlgated  by  the 
other  P'ederal  agencies,  including  the 
II. .S.  D(!])artment  of  the  Treasury.  In 
drafting  the  rule,  the  Bureau  sought  the 
injmt  of  the  Dejiartment  of  justice  and 
the  National  Archives  and  Records 
Administration’s  Office  of  Oovernment 
Information  Services,  which  is 
res])on.sihle  for  jiromoting  best  practices 
among  P’ederal  agiaicies  as  to  their  P’OlA 
regulations  and  practices. 

Subjiarl  C  of  the  final  rule  .sets  forth 
procedures  for  serving  the  Bureau  and 
its  employees  with  copies  of  documents 
in  connection  with  legal  proceedings, 
such  as  summonses,  complaints, 
subjinenas,  and  other  litigation-related 
requests  or  demands  for  the  Bureau’s 
records  or  official  information.  Subpart 
C  akso  describes  the  Bureau’s 
procedures  for  considering  such 
riHjuests  or  demands  for  official 
information.  3’hese  regulations  (which 
are  sometimes  referred  to  as  Toiihv 
regulations)  an;  modeled  after  similar 
regulations  of  other  P'ederal  agencies. 

Snhpart  D  of  the  rule  pertains  to  the 
protection  and  di.sclosnre  of 
confidential  information  that  the  Bureau 
generates  and  receives  during  the  course 
of  its  work.  Various  provisions  of  the 
Dodd-P’rank  Act  reipiire  the  Bureau  to 
jiromulgate  regulations  providing  for  the 
confidentiality  of  certain  ty])es  of 
information  and  protecting  such 
information  from  puhlic  ilisclosure. 
Other  provisions  of  the  Dodd-Frank  Act. 
however,  require  or  authorize  the 


Bureau  to  share  information,  under 
certain  circumstances,  with  other 
Federal  and  .State  agencies  to  the  extent 
that  they  share  jurisdiction  with  the 
Bureau  as  to  the  supin  vision  of  financial 
institutions,  the  (iiiforcement  of 
consumer  financial  jirotection  laws,  or 
the  investigation  and  resolution  of 
consumer  complaints  regarding 
financial  institutions  or  consumer 
financial  products  and  services.  In 
implementing  the.se  inovisions,  the 
Bureau  has  sought  to  jirovide  the 
maximum  jirotection  for  confidential 
information,  while  ensuring  its  ability  to 
share  or  disclose  information  to  the 
extent  neces.sary  to  achieve  its  mission. 

'I’he  Bureau  recognizes  that  much  of 
the  information  that  it  will  generate  and 
obtain  during  the  conr.se  of  its  activities 
will  he  commercially,  competitively, 
and  personally  .sensitive  in  nature,  and 
generally  warrants  heightened 
])rotection.  The  need  for  greater 
jirotection  for  these  categories  of 
information  is  reflected  in  the 
substantive  law  of  privilege  and  in 
various  statutes,  including  the  P’OlA  and 
the  Privacy  Act  of  1974,  5  U.S.C.  552a 
(the  Privacy  Act),  that  jirovide  for  the 
protection  of  such  information  from 
disclosure. 

Notwithstanding  thiise  concerns,  there 
are  instances  in  which  the  disclosure  of 
confidential  information  will  he 
necessary  or  ap])ropriate  for  the  Bureau 
to  accomplish  its  statutorv  mission, 
such  as  the  investigation  and  resolution 
of  consumer  comjilaints  or  the 
enforcemiuit  of  P’ederal  consumer 
financial  laws.  Disclosures  may  also 
.serve  the  jnihlic  interest  where  P’ederal 
and  State  agencies  share  elements  of  the 
Bureau’s  mi.ssion  and  where,  by  sharing 
information,  they  can  do  their  jobs  more 
effectively. 

'I’he  regulations  in  subpart  D  balance 
tbe.se  competing  concerns  by  generally 
prohibiting  the  Bureau  and  its 
enqiloyees  from  disclosing  confidential 
information  to  non-employees,  and  even 
in  certain  ca.ses  to  its  employees,  except 
in  limited  circumstances.  Even  where 
the  Bureau  permits  di.sclosures  of 
confidential  information,  the  Bureau 
imposes  strict  limits  upon  the  further 
use  and  dissemination  of  disclo.sed 
information. 

Where  apiirojiriate,  the  Bureau  has 
based  the  regulations  in  this  subpart 
u]K)n  regulations  of  the  other  P’ederal 
financial  nigulatory  agencies  that 
|)rovide  for  the  confidentiality  and 
disclosure  of  certain  information 
generated  or  receiveil  in  the  course  of 
supervising,  investigating,  or  jnirsuing 
enforcement  actions  against  financial 
institutions. 
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.Subpart  F  contains  the  Bureau's  rule 
implementing  the  Privacy  Act.  The 
Privacy  Act  serves  to  halance  the 
government’s  need  to  maintain 
inlbrination  about  individuals  with  the 
rights  ol  individuals  to  lx;  protected 
against  imwarrantiul  invasions  of  their 
privacy  stemming  from  Federal 
agimcies'  collection,  maintenance,  use. 
and  di.sclosure  of  personal  information 
about  them. 

The  regulations  in  this  suhpart 
establish  |)rocedur(!s  by  which  imnnlxMS 
of  the  |)ul)lic  may  reipiest  access  to 
information  or  records  that  the  Bureau 
maintains  about  tluan.  recpiest 
amendment  or  correction  of  such 
information  or  njcords,  and  reijuest  an 
accounting  of  disclosures  of  their 
records  by  the  Bureau.  As  with  its  FdlA 
regulations,  the  Bureau  modeled  its 
Privacy  Act  regulations  upon 
regidations  iiromulgated  by  the  other 
Fiideral  agencies,  including  the  Treasury 
Dejiartment. 

III.  Overview  of  (ximmenls  Kef:eiveil 

In  response  to  the  interim  final  rule. 
th(!  Bureau  receiviul  thirteen  comment 
letters.  .Seven  of  these  comment  letters 
weri!  suhmittiul  on  behalf  of  financial 
institution  trade  associations.  Three 
letters  were  submitted  on  behalf  of 
individual  financial  institutions  and 
two  letters  w(!re  submitted  on  behalf  of 
public  interest  groujis.  The  Bureau  also 
receiviul  one  comment  lett(;r  from  an 
individual  that  did  not  pertain  to  the 
interim  final  rule. 

Public  intenist  groups,  along  with 
some  of  the  financial  .services  trade 
associations,  wroti;  comments  regarding 
suhpart  B  of  the  Bureau's  interim  final 
rule,  which  implements  the  FOIA. 
Public  intenist  grou])  commenters 
jiropose  minor  modifications  to  the  rule 
to  facilitate  public  access  to  Bureau 
records.  .Several  trade  association 
commenters  ask  the  Bureau  to  imjiose 
limitations  on  a  rule  that  jiermits  the 
Bureau  to  exercise  its  discretion  to 
disclose  information  and  records  that 
an;  otherwise  subject  to  FOIA 
exemptions. 

Most  of  the  comments  that  the  Bureau 
receiviul  from  both  financial  .services 
trade  associations  and  financial 
institutions  concern  siihjiart  1)  of  the 
interim  final  rule,  (kimmenters  express 
concerns  as  to  whether  and  to  what 
extent  the  Dodd-Frank  Act  authorizes 
the  Bureau  to  jiromulgate  regulations 
that  permit  it  to  disclose  confidential 
information  that  it  obtains  from  covenul 
pm’.sons  and  service  providers.  They 
akso  argue  that  suhjiart  D  is  too 
permi.ssive  in  its  criteria  for  disclosing 
such  confidential  information  to  other 
agencies,  and  in  jiarticular.  to  .State 


attorneys  general.  The  commenters 
propose  that  the  Bureau  adopt  stricter 
criteria  that  certain  other  Fiuleral 
financial  regulatory  agencies  apply 
when  (hitermining  wlnither  to  share 
coididential  information. 

rill!  Bureau  received  no  comments 
regarding  suhpart  F  of  the  interim  final 
rule. 

The  Bureau  also  receiviid  one  public 
comment  that  pertains  to  the  Bnnnin’s 
general  authority  to  promulgate  the 
interim  final  rule.  Rather  than  address 
this  comment  in  .Section  IV,  it  does  so 
here. 

The  commenter  argues  that  section 
lOtiti  of  the  Dodd-Frank  Act  did  not 
authorize  the  Bureau  to  promulgate  this 
interim  final  rule  prior  to  the 
apjiointment  of  a  director,  at  a  time 
when,  pursuant  to  section  lOtiti  of  the 
Dodd-Frank  Act.  the  Treasury'  .Secretary' 
])erformed  functions  of  the  Bureau 
pending  such  an  a])pointment.-  The 
commenter  argues  that  even  if  the 
Treasury  .Secriitary  had  general 
anthority  to  do  so.  pursuant  to  31  II..S.(’.. 
321(1))(1).  the  .Secretary  yvas  bound  to 
promulgati!  a  rule  that  was  entirely 
consi.stent  yvith  corrixsponding  rules  of 
the  other  jirudential  regulators. 

This  comment  is  moot  insofar  as  the 
Ihesident  has  a])]K)inted  a  director  of  the 
Bureau  yvho  has  authority  to  i.ssue  the 
rule  pursuant  to  the  statutes  listed  in 
^  1070.1  of  this  rule.  Moreover,  prior  to 
this  appointment,  the  .Secretary'  of  the 
Treasury  had  ample  authority'  to  issue 
the  intiii  im  final  rule  undiir  section  lOtiO 
of  the  Dodd-Frank  Act  as  yvell  as  31 
II..S.C;.  321.  The  Secretary  yvas  not 
obligated,  yvhen  exercising  such 
anthority.  to  issue  regulations  related  to 
confidential  information  that  yvere 
identical  to  tho.se  issued  bv  the 
prudential  regulators. 

In  section  lY  heloyv,  the  Bureau 
provides  a  section-ln'-.section  summary' 
of  the  other  comments  it  received  to  the 
interim  final  rule  and  the  Bureau’s 
respon.ses  to  the.se  comments. 

IV'.  .Section-by-Seclion  Analysis 

Siibf)(ii  t  A — Gem^vdl  Provisions  and 
Dafiniiions 

.Section  1()7().()1  Anthoritv,  Bni'iiose. 
and  .Scope 

.Section  1070.1  of  the  interim  final 
mil!  sets  forth  the  Bureau’s  authorities 
for  i.ssuing  the  rule  in  this  |)art, 
including  provisions  of  the  Dodd-Frank 
Act  that  require  or  authorize  the  Bureau 
to  disclo.se.  share,  or  maintain  the 
confidentiality  of  certain  information 
that  the  Bureau  obtains  from  others  or 
generates  it.self.  .Section  1070.1  also 
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identifies  the  y'arious  purposes  of  the 
rule.  The  Bureau  received  no  comments 
on  the  interim  final  rule.  The  Bureau 
ado|)ts  the  interim  final  rule  yvithout 
modification. 

.S(!ction  1070.2  (ieneral  Definitions 

.Section  1070.2  defines  terms  that  are 
utilized  elseyvhere  in  part  1070  of  the 
rule.  For  exanqile.  ^  1070.2(e)  of  the 
interim  final  rule  defines  thi!  term  “civil 
investigative  demand  material”  to 
encompa.ss  all  ty'])es  of  materials 
provided  to  the  Bureau  in  riisponse  to  a 
civil  inve.stigative  demand  that  the 
Bureau  issues  in  accordance  yvith 
.section  10.‘52  of  the  Dodd-Frank  Act.  The 
definition  of  this  term  akso  includes 
materials  that  a  person  jirovides  to  the 
Bureau  voluntarily  or  in  lieu  of 
receiving  a  civil  investigative  demand. 

.Section  1070.2(11  defines  the  term 
"confidential  information.”  Ckinfidential 
information  refers  to  three  categories  of 
non-puhlic  information — confidential 
consumer  conqilaint  information, 
confidential  inve.stigative  iidbrmation, 
and  confidential  supervisory’ 
information — that  the  Bureau,  in 
suhpart  D,  ])rotects  from  various  ty'])es  of 
disclosure  in  accordance  yvith  the  Dodd- 
Frank  Act  and  other  layvs.  The  term  also 
includes  other  Bureau  information  that 
is  exempt  from  disclosure  pursuant  to 
one  or  more  of  the  statutory  (!xemj)tions 
to  the  FOIA. 

.Section  1070. 2(g)  defines 
“confidential  consumer  complaint 
information”  to  mean  information  that 
the  Bureau  receives  from  the  jniblic  or 
from  other  agencies  or  organizations,  or 
yvhich  the  Bureau  generates  through  its 
oyvn  efforts  |nirsuant  to  sections  1013 
and  1034  of  the  Dodd-Frank  Act.  that 
comprises  or  documents  consumer 
conijilaints  or  inquiries  concerning 
financial  institutions  or  consumer 
financial  jnoducts  and  services.  The 
term  includes  information,  such  as 
])ersonally  identifiable  information,  that 
is  jirotected  from  jnihlic  disclosure 
under  the  FOIA. 

.Section  1070.2(h)  defines 
"confidential  inve.stigative  information” 
to  include  all  manner  of  materials 
received,  generated,  or  compiled  by  the 
Bureau  in  the  cour.si!  of  its  investigative 
activities,  including  materials  received 
through  the  issuance  of  civil 
inviistigative  demands.  It  akso  includes 
confidential  supervisory  information 
and  confidential  consumer  comjilaint 
information  to  the  extent  that  such 
materials  serve  as  a  basis  for  or  are 
utilized  for  pnrpo.ses  of  an  invivstigation. 
Lastly,  the  term  includes  materials  that 
other  Federal  and  .State  agencies  jirovide 
to  the  Bureau  or  create  for  its  u.se  in 
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investigating  a  jiossible  violation  of 
iMuleral  coiisuiner  financial  law. 

.Section  1070. 2(i)  defines 
“confidential  supervisory  information" 
to  includi;  various  inatcnials  that  the 
Ikirean  generatijs  or  recinves  that  relati; 
to  the  examination  of  financial 
institutions.  I’he.se  materials  include, 
first,  examination,  ins])i;ction.  visitation, 
o])erating.  condition,  and  compliance 
re])orts.  and  any  information  contained 
in.  relating  to.  or  (halved  from  such 
Hiports.  .Second,  tlu;  term  includes 
docnmentarv  materials,  including 
reports  of  examination,  which  the 
Burean  jireparcis  or  that  are  jirejiared  by 
otluas  for  use  by  the  Bureau  in 
exercising  its  supervi.sory  authority  over 
financial  institutions,  as  well  as 
information  derived  from  such 
documentary  materials.  Third,  the  term 
includes  the  Bureau's  communications 
with  financial  institutions  and  agencies 
to  the  extent  that  such  communications 
relate  to  the  exerci.se  of  the  Bureau’s 
supervisory  authority  over  financial 
institutions.  Fourth,  confidential 
supervisory  information  inclnd(;.s 
information  that  financial  institutions 
provide  to  the  Bmxian  to  helj)  it  to 
evaluate  the  risks  a.ssociat(ul  with 
cousumer  financial  products  and 
.servic(;s  and  whetluu'  institutions 
should  he  deemed  “covercul  persons," 
as  that  term  is  defiiUHl  hv  section 
l()l)2(())  of  tlu!  Ilodd-Frank  Act.  Finally, 
the  term  includes  other  siipia’vision- 
ndattnl  information  that  is  idso  exempt 
from  ])uhlic  disclosure  umkir  the  FOIA 
])ur.suan1  to  .1  l)..S.(k  .'j.'i2(h)(8). 

The  Bureau  received  no  comments  on 
the  interim  final  rule.  In  the  final  rule, 
the  Bureau  adds  a  definition  of  the  term 
“State"  that  incorporates  the  definition 
of  that  term  .set  forth  in  .seulion  1002(27) 
of  the  Dodd-Frank  Act  and  which 
clarifies  that  the  term  also  includes  all 
political  subdivisions  of  States. 
Furthermore,  the  Bureau  modifies  the 
defiuitiou  of  the  term  “conf  idential 
supervisory  information"  to  clarify  that 
it  includes  information  provided  to  the 
CFBB  by  a  financial  institution  to  asse.ss 
wlu!ther  an  in.stitution  is  subject  to  the 
Bureau’s  siipervisorv  authorities.  The 
Bureau  also  modifies  the  definitiou  of 
the  term  “supervised  financial 
institution"  to  clarify  that  this  term 
includes  financial  inslilutions  that  both 
are  jiresentlv  and  mav  become  subject  to 
the  Bureau’s  siipervisorv  authoritv. 

.Section  1070.3  Custodian  of  Records; 
Certification:  Alternative  Authority 

.Section  107t).3  of  the  interim  final 
rule  designales  the  Chief  Operating 
Officer  of  the  Bureau  to  he  the 
custodians  of  all  Bureau  records.  y\cting 
in  this  cajiacity,  the  (ihief  Operating 


Officer  may  certify  the  authenticity  of 
any  Bureau  record  or  any  copy  of  such 
record.  The  Chief  0])erating  (Ifficer  may 
delegate  his  or  her  re.sjionsihilities  as 
record  custodian  to  otlier  Bureau 
employees.  The  Bureau  received  no 
comments  on  the  interim  final  rule.  The 
Bureau  adopts  the  interim  final  rule 
without  modification. 

.Section  1070.4  Records  of  the  CFBB 
Not  To  Be  Otherwise  Di.sclosed 

.Section  1070.4  of  the  interim  final 
rule  states  that  except  as  provided  in 
this  ])art,  em])loyee.s  or  former 
employees  of  the  Bureau,  or  others  in 
po.ssession  of  a  record  of  the  Bureau  that 
the  Bureau  has  not  already  made  public, 
are  prohibited  from  di.sclosing  such 
records,  without  authorization,  to  any 
person  who  is  not  an  employee  of  the 
Bureau.  'Fhe  Bureau  received  no 
comments  on  the  interim  final  rule.  The 
Bureau  adojits  the  interim  final  rule 
without  modification. 

Siihpart  B — FnuHiom  of  Infovimition  Act 

.Section  1070. 10  Ceueral 

.Section  1070.10  introduces  sul)])art  B 
as  consisting  of  regulations  that 
implement  the  FOIA  hv  setting  forth 
procedures  for  reipiesting  acce.ss  to 
Bureau  records.  I’he  rule  also  instructs 
the  ])uhlic  to  read  suhpart  B  together 
with  the  FOIA.  the  1087  Office  of 
Management  and  Budget  Cuideliues  for 
FOIA  Fees,  the  Bureau’s  Brivacv  Act 
regulations  .set  forth  in  siihjiart  F.  and 
the  FOIA  jiage  on  the  Bureau’s  Web  site, 
Iitli)://\v\\’\\’.consiiincrfin(in(:c.^ov. 
because  such  materials  offer  important 
guidance  on  the  to])ic.s  that  suhpart  B 
governs. 

A  trade  association  commenter  argues 
that  the  Bureau  should  amend  §  1070. 10 
to  delete  the  phra.se  “jtjhese  regulations 
should  be  read  together  with,”  which 
immediately  jirecedes  "the  FOIA,  the 
1087  Office  of  Mauagemeut  and  Budget 
Guidelines  for  FOIA  Fees,  the  Bureau’s 
Privacy  Act  regulations  set  forth  in 
suhpart  *  *  *”  aiid  the  phrase  “which” 
prior  to  "juovide  additional  information 
about  this  tojiic.”  The  commenter 
argues  that  the.se  |)hra.se.s  seeminglv 
enable  the  Bureau  to  alter  suhpart  B  at 
will  .sim])ly  by  .s|x:cifying  a  contrary  rule 
on  its  FOIA  Web  |)age.  The  commeuter 
])roposes  that  the  rule  simply  .state  that 
the  FOIA,  the  OMB  Guidelines,  the 
Privacy  Act  regulations,  and  the 
Bureau’s  h’OlA  Web  page,  jirovide 
additional  information  about  this  topic. 

The  Bureau  disagrees  with  the 
commenter  that  §  1 070.1 0  riujuires 
modification.  As  written,  the  rule  makes 
clear  that  the  ]uihlic  should  consult  the 
F’OIA  Web  site,  along  with  the  other 


authorities  cited,  because  they  "|U'ovi(le 
additional  information  on  this  topic." 

The  Bureau  does  not  intend  to  utilize 
its  FOIA  Web  ])age  to  effect  substantive 
revisions  to  suhpart  B  and  it  does  not 
interpret  1070.10  to  be  a  source  of 
authority  to  do  so.  The  F’OIA  Web  page 
exists  to  summarize  and  jirovide  iiublic 
guidance  as  to  the  FOIA  and  the 
|)rocednre.s  set  forth  in  the  Bureau’s 
regulations  that  im])lement  the  FOIA.  In 
certain  cases,  such  guidance  mav 
indicate  how  the  Bureau  interprets  its 
FOIA  regulations,  hut  it  will  not  alter  or 
supjilant  such  regulations. 

.Section  107t).ll  Information  Made 
Available:  Discretionary  Disclosures 

Section  1070. 11(a)  of  the  interim  final 
rule  .sets  forth  the  three  major  categories 
of  information  that  the  FOIA  requires 
the  Bureau  to  publish  or  make 
accessible  to  the  public.  Paragraph  (b) 
authorizes  the  Bureau,  in  response  to  a 
FOIA  reiiuest,  to  make  discretionarv 
disclosures  of  information  or  records 
that  are  otherwi.se  subject  to  non¬ 
mandatory  FOIA  exemptions.  Paragraph 
(c)  riHjidres  the  Bureau  to  make  publiclv 
available  all  records  that  have  become 
the  subject  of  three  or  more  re(]uests  or 
that  are  likely  to  become  the  subject  of 
freijueut  reijuests  because  thev  are 
clearly  of  interest  to  the  public  at  large. 

.Several  trade  a.ssociations  expressed 
concerns  that  ^1070.11(1))  does  not 
S])ecify  who  in  the  Bureau  is  responsible 
for  making  di.scret ionary  di.sclosures  of 
Bureau  records  and  what  criteria  this 
per.son  will  employ  when  doing  so.  One 
commenter  argues  that  this  provision 
should  provide  for  notice  and  a  means 
to  contest  a  decision  of  the  Bureau  to 
make  discretionary  disclosures  of 
iuformaliou.  Another  commenter  argues 
that  this  provision  should  clarify  that 
the  Bureau  may  not  make  discretionary 
disclosures  of  examination  reports  or 
confidential  commercial  information. 

Gommenters  differ  in  their  reactions 
to  ??  1 071 .11  (c).  .Several  conunenters 
argue  that  the  three-reijue.st  publication 
threshold  is  too  rigid  and  is  easilv 
manipulated  to  induce  ])uhlication.  One 
commenter  argues  that  the  Bureau 
should  eliminate  this  jirovisioii  in  favor 
of  a  ca.se-hy-case  apjiroach  to  jinhlishiug 
fnuinently  reipiested  records.  Another 
commenter  suggests  that  the  Bureau 
should  publish  records  oidv  when  thev 
are  freiiuently  ami  regularly  requested 
by  a  broad  range  of  re(|ue.stor.s.  Yet 
another  commenter  argues  that  the 
Bureau  should  revise  the  ride  to  allow 
for  publication  of  freiiiientlv  re{|ue.sted 
records  regardless  of  whether  they  are 
“clearlv  of  interest  to  the  public  at 
large.” 
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'riu;  Hiutniu  adopt.s  ^  1070. 11  (b)  oi  tlui 
intoriin  final  nih;  williout  inodification. 
'I’liis  |)rovision.  which  porinits  ihodiii!! 
FOIA  OITiccr  to  disclose  f’OlA  exempt 
information  "if  not  jneclnded  hy  law."  * 
is  a  common  |)rovision  that  exists  in  tlie 
FOIA  i-e^nlations  of  many  Federal 
aj^encies."*  Tins  provision  merely 
pm  inits  the  (ihief  I'Oi  A  Officer  to 
exei-cise  the  Ihirean's  discretion — to  the 
extent  that  such  di.scretion  exi.sts  under 
law — to  disclose  information 
notwithstanding  the  fact  that  the  Hnreau 
could  withhold  such  information 
pursuant  to  one  or  more  of  the  FOIA 
exemptions.  However,  this  provision 
does  not  grant  the  (ihief  FOIA  Officer 
ilisc.retion  to  disregard  Federal  laws  that 
reipiire  the  Hnreau  to  withhold 
information  from  public  disclosure. 

For  example.  §11170.11(1))  permits  the 
(liief  FOIA  Officer  to  make  jnihlic 
information  that  is  subject  only  to  M)IA 
ICxemiition  .'j.  .'5  II..S.C.  .'j.')2(h)(.'>).  as  long 
as  no  other  Fetleral  law  prohibits  the 
Hnrean  from  disclosing  such 
information.  However,  the  Ohief  FOIA 
Officer  hu  ks  di.scretion  to  disclose  a 
trade  secret  that  is  subject  to  FOIA 
Fxemption  4.  .'1  II..S.(;.  .'i.'52(h)(4),  to  the 
extent  that  the  Trade  .Secrets  Act.  18 
II..S.(].  ItlO.'j.  prohibits  the  Hnreau  from 
publicly  disclosing  the  trade  secret.'’  In 
certain  instances,  the  Hrivaev  Act  also 
precludes  the  (]hief  FOIA  Officer  from 
disclosing  information  about 
individuals  that  is  subject  to  FOIA 
I’ixemptions  (i  or  7(c).  .I  II..S.0.  .^).'j2(h)(()). 
(7)(0). 

To  the  extent  that  the  (ihiet  FOIA 
Officer  has  discretion  to  di.sclose 
confiilential  supervisory  information 
that  is  otherwi.se  subject  to  FOIA 
Fxemption  8.  l)..S.C.  3.')2(h)(8).  the 

Hureau’s  "])olicy  is  to  treat  information 
obtained  in  the  supervisory  ])rocess  as 
confidential  and  ])rivileged"  and  as 

'.Sih:U(iii  1070. 1  .’ll!))  iil  IIiksh  nil(!s  iiiitliori/iis  llii; 
UurtNiu’s  OliiiH  I'’01.\  Ollictir  to  ”iant  or  diniv  all 
l-'OI.\  rixjuiisls  lor  Hur>!au  iitoords.  This  aiitliorilv 
includes  the  powiu'  to  inako  discrotionarv 
dis(:losur(!s  ol  information  or  rticords  that  are 
suhjoct  to  n!(|ii(!sts.  as  sid  I'ortli  in  s(H:tion 

1070. 1  l(li).  Till!  child  l•'OI.\  Onicer  exorcises  this 
aulhorily  with  the  input  and  advice  of  the  pro<'rain 
ollices  llial  inainlain  the  i'ei|uesled  inlormalion.  'I'o 
the  extent  lliat  a  husiness  siihmils  trade  secrets  or 
conlidential  commercial  inlormalion  to  the  ISureau 
tlial  later  hiKaimes  suhjeci  to  a  l-'OIA  ri:i|uesl.  section 
1070.20  III  lliese  rules  rei)uires  the  Chiel  l•'()IA 
Oliicer.  in  most  cases,  to  ohtain  the  input  ol  that 
husiness  helore  the  Chief  l•'()l.■\  Oliicer  decides 
whether  to  disclose  the  inlormalion. 

■*  .See.  e.e..  12  CKK  201 .14(c)  (l''ederal  Reserve 
Hoard  reenlalion  providing  lor  discrelionarv  release 
ol  exempt  inlormation):  12  CI'K  4. 12(c)  (Olliceol 
Comptroller  ot Currency  regulation  |irovidin}'  lor 
the  same  discrelionarv  release  ol  exempt 
inlormation). 

'■The  Trade  .SiHaels  .Xcl  prohihits  a<;encies  Irom 
disclosinj{  trade  sixTels  except  where  Ihev  are 
aulhori/.ed  hv  law  to  do  so.  .See  (Chrysler  (jorp.  v. 
lirow  ii.  441  U..S.  281  (1070). 


“(ixcnipt  from  di.sclo.suro  nndor 
Fxoinption  8  of  I  ho  l’’roodoni  of 
Infonmition  Act.”{'.FHH  Hullotiii  12-01 
()an.  4.  2012). 

Tin;  Huroiin  ado|)ts  §  1070.1 1(c)  of  Iho 
intorim  final  ntlo  with  minor 
modillcation.s.  .Suction  1070.11  (c) 
implomont.s  tho  Idoctronic  f  rootlom  of 
Information  Act  amondmoiit.s  of  1 000. 
codified  iit  .')  l)..S.(’,.  .').'j2(a)(2)(H).  which 
rotpiiro  uiich  agency  to  make  "available 
for  public  inspection  and  copying  *  *  * 
copies  of  all  records,  regardless  of  form 
or  format,  which  liiivt;  been  released  to 
any  |)erson  *  *  *  jnul  which,  because  of 
the  nature  of  their  subject  matter,  the 
agenc.y  determines  have  become  or  are 
likely  to  become  the  subject  of 
suhsecpient  recpie.sts  for  suhstantiallv  the 
same  records.”  'I'he  Deiiiirtment  of 
justice,  in  guidance  it  issued  to  Federal 
agencies  in  2003.  interprets  section 
(a)(2)(D)  of  the  FOIA  to  ineiin  that 
agencies  must  publish  records  that  are 
alroiidy  or  are  liktily  to  become  the 
subject  of  three  or  more  ITIIA  recjue.sts. 
.See  Department  of  Justice.  Office  of 
Information  Ik  Hrivaev.  k'OlA  Host: 

"F’OIA  (^onn.selor  Q^xA:  ‘Freipiently 
Retpiested’  Records”  (jul.  2.').  2003).  at 
http://\v\\\v.jusii(:a.t>,o\'/oip/foiii])osl/ 
2()():if()iap()st2li.hliu.  .Section  1070.1 1  (c) 
is  consistent  with  this  guidance  and 
with  similar  jirovisions  in  other 
agencies'  FOIA  regulations.'’ 

Nevertheless,  the  Hurean  agrees  to 
remove  from  §  1070.11(c)  the  (jualifying 
language  "clearly  of  interest  to  the 
])iihlic  at  large.”  .Such  language  is  not 
part  of  the  FOIA  or  the  Department  of 
justice’s  FOIA  guidance.  The  Hnreau 
conclinles  that  this  language  does  not 
serve  the  Hureau's  interest  in  promoting 
transparency. 

Section  1070.12  Huhlication  in  the 
Federal  Register 

.Section  1070.12  implements  section 
(a)(1)  of  the  FOIA.  .I  II.S.C.  .'-).'-)2(a)(l).  It 
retpiires  the  Hnreau  to  publish  in  the 
Federal  Register  certain  details  of  its 
organization.  ])olicies.  procedures,  and 
rules,  subject  to  the  FOIA  exemi)tions. 
The  Hnreau  received  no  comments  on 
the  interim  final  rule.  The  Hnreau 
ado))t.s  the  interim  final  rule  without 
modification. 

.Section  1070.13  Hnblic  Ins])ection  and 
0o])ying 

.Section  1070.12(a)  im])lements 
section  (ii)(2)  of  the  F’OIA.  3  l)..S.(;. 
.').')2(a)(2).  .Subjec;t  to  the  F’OIA 

i'.”.,  12  CI'K  2(>1.1 1(4)  (I'vdoriil  Kii.siirvii 
liiiiinl  lull!  pri)\’idin“  liir  Iho  |>ul)lii:atiiin  iil 
li'oiiuoiilly  ri!i|ui!sli!d  rixainls);  12  CI'  K  :ill!).4(l)) 
(l''i!di!i'iil  l)i!|>i).sil  Insiii'iinoi!  Coi  piiriilion  riilo 
priividiii^  liir  Iho  puhlioaliiin  ol  h'oi|uoiitly 
roipioslod  rofiords). 


exemjitions.  it  retpiires  the  Hnreau  to 
make  aviiihible  for  public  inspection 
and  cojiying.  including  by  |)o.sting  on 
the  Hureiiu’s  Weh  page,  all  of  the 
Hureau’s  final  opinions  and  orders, 
certain  statements  of  its  jiolicies  iind 
■idministrative  staff  manuals.  co|)ies  of 
till  frtupiently  retiuested  records  that  it 
imblishes  pursuiint  to  §  1 070.11  (c),  iind 
ill!  index  of  such  records. 

Section  1070.12(1))  retpiires  the 
Hnreau  to  establish  an  electronic  F’OIA 
reading  room  on  its  Web  site  to  house 
the  records  thiit  section  1070.1 2(a) 
retpiires  it  to  ])uhlish.  .Sei;tit)n  1070. 12(t:) 
ret]uires  the  Hnreau  to  also  make  sui:h 
ret:t)rils  available  at  its  heatkpiarters  in 
a  |)hysit:al  reatling  rtiom  that  is 
at:t:e.ssible  tt)  the  public  n])t)n  requtist. 

The  Hnreau  ret:eivetl  no  tiomments  tin 
the  interim  final  rule.  Tht;  Hnreau 
atltipts  the  interim  final  rule  witlumt 
motlifit:atit)n.  ext;e])t  that  it  uptlates  the 
atitlress  of  the  reatling  rtitim  to  reflet:t 
the  nt)w  atltlrtiss  t)f  the  Hnrtuiu:  1700  O 
.Strtuit  NW..  Washingttm.  DC]  20552. 

.Stuititm  1070.14  Rtitpiests  ft)rC3’’HH 
Ret :t li  t  is 

.Set:tit)n  1070.14  sets  Ibrth  the  hiisic 
])rt)t:ethiral  rtupiirtiments  lor  submitting 
a  FOIA  rt’tpmst  tt)  the  Hnrean. 

Hantgraph  (a)  im|)lt!ments  .set;tit)n 
(a)(3)  of  the  F’OIA.  .I  II.S.C.  .'■).'-)2(a)(3). 
which  establishes  tht;  btisit:  intblit;  right 
tt)  tibtiiin  at;t:ess  tt)  F't;tlt;ral  agent:v 
ret;t)rtis,  nptm  rtitpiest.  anti  snbjet;t  to  the 
F’OIA  t;xt;mptit)ns  anti  ext:hisit)ns. 

Haragnijih  (b)  sets  ibrth  the  actieptable 
Ibrmats  Ibr  a  Hnreau  F’OIA  rt;tpiest.  It 
states  that  ii  F’OIA  rt;tjuest  must  bt;  m.itle 
in  writing,  labeletl  as  snt;h.  anti 
submittetl  tt)  the  Chief  F’OIA  Offit;er  in 
tiither  ])a])t;r  or  elet:trt)nit;  formats. 

Haragrajih  (t:)  de.st;ribes  the  retptiretl 
t:ontent  tif  a  Hnreau  F’OIA  retpiest.  This 
t:ontent  int;l  titles  a  reasonahly  s])et:ifit: 
tlest;riptit)n  of  the  ret;ortls  retpiestetl. 
t:t)ntat:t  informatitin  Ibr  the  requester,  a 
statement  t)f  whether  the  retpiester 
wants  tt)  inspet;t  tir  tihtain  a  titijiy  of  the 
rec.tirtls  retpiestetl.  an  a.ssertitm  tif  the 
retpiester’s  ap])lii:able  fee  t;ategt)rv.  an 
intlit;atit)n  t)f  whether  tht;  rt;tptt;stt;r 
st;t;ks  an  upj)t;r  limit  tt)  tir  a  waiver  tir 
rt;tlnt:tit)n  tif  a])])lit:able  fees,  anti  an 
intiit:atit)n  tif  whether  the  retpiester 
seeks  t;x])t;tiitt;tl  ))rt)t;essing  tif  tht; 
rt;fpit;.st. 

Hiiragraph  (tl)  states  that  the  Hnreau 
neetl  ntit  ac.c.ept  tir  prt)t;ess  a  FOIA 
retpiest.  tir  bt;  btinntl  by  tleatllines  Ibr 
rt;s])t)ntling  tt)  sut:h  a  rt;tpit;st.  that  titles 
nt)t  t:t)nft)rm  to  the  retpiirements  tif 
paragrajihs  (h)  anti  (t;).  If  a  rt;tpit;st  is 
materially  tlt;fit:ienl.  then  the  Hurean 
may  return  it  tti  the  requester  anti  atlvise 
the  rt;t]ut;stt;r  as  tti  how  tt)  atltlrt;s.s  the 
tlt;fit:ient;y.  If  the  requester  does  not 
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respond  to  notification  of  a  material 
(hificiency  within  thirty  (30)  (lavs,  then 
the  bureau  will  deem  the  deficient 
recpiest  to  h(!  withdrawn.  A 
detcMinination  that  a  nupuKst  is 
mat(;rially  deficient  do(;s  not  constitute 
a  denial  of  access  and  is  not  subject  to 
a|)])(!ai. 

l’aragra])hs  (e)  and  (f)  set  forth  the 
])rocedure  by  which  a  recpiester  may 
obtain  access  to  Bureau  records  about 
him  or  herself  or  about  anotluir 
individual  when  recjuesting  records  on 
Indialf  of  that  individual. 

OiK!  commenter  believes  that  the 
Bureau  should  amend  S  107().14(c)(.5), 
which  retiuires  FdlA  reciuesters  to  .seek 
fee  waivers  at  the  time  when  they  file 
their  FOIA  recpiests.  to  allow  recpie.sters 
to  seek  fee  waivers  at  any  time  while 
I’OIA  recpiests  are  open. 

Another  commenter  argues  that  the 
Bureau  should  eliminate  the  portion  of 
^  1070. 14(c)(5)  which  states  that  by 
submitting  a  P'OIA  recpiest.  the  nupiester 
agrees  to  pay  any  and  all  fees  a.ssociated 
with  ])roce.ssing  the  recpie.st  up  to  S25. 
The  commenter  argues  that  this 
r{!(|uirement  may  deter  individuals  from 
.seeking  information  ])ursuant  to  the 
FOIA.  Instead,  the  commenter  argues 
that  re(|U(!sters  should  he  able  to  specifv 
that  they  do  not  want  the  Bureau  to 
])rocess  the  rcKpiest  if  doing  so  will 
exceed  the  two  free  .search  hours  and 
100  free  ])ages  of  du])lication  to  which 
the  FOIA  entitles  them. 

Finally,  one  commenter  argues  that 
the  Bureau  should  revise  §  1070.14(d)  to 
state!  that  the  failure  by  a  recpie.ster  to 
adhere  to  all  of  these  procedural 
re(|uir(!ments — including  the 
r(!(]uirement.s  that  reepiests  must  he 
labeled  “Freedom  of  Information  Act 
Reciue.st"  and  that  reque.sters  sjjecifv  an 
applicable  fee  c.ategory — will  not 
nece.ssarily  result  in  the  Bureau 
rejecting  a  request.  The  commenter  also 
argues  that  this  provision  .should  require 
the  Bureau  to  inform  nuiuesters  when 
they  have  dtiemed  reejuests  to  he 
deficient. 

Tlu!  Bureau  modifies  §  1070.14(h)  of 
the  interim  final  rule  to  reflect  the  new 
mailing  address  of  the  Bnr(!an:  1700  C 
Street  NVV.,  Washington,  DC  20552.  The 
Bureau  also  modifies  1070.14(c)(2)  to 
nuiuire  that  a  re(|nest(!r  include  his.  her. 
or  its  name  in  addition  to  the  oth(!r 
contact  information  that  the  Bureau 
r(!(|uir(!.s  a  recinester  to  ])rovide.  'I’he 
Bureau  imposes  this  change  to  ensure 
that  it  can  make  i)ro])er  fee  category 
determinations,  im])ose  fees  upon  the 
recpiester,  and  pro])erly  determine 
whether  a  recpiest  is  a  Privacy  Act  or  a 
FOIA  rcicpuist. 

The  Bureau  adojits  §  1070.14(c)(5) 
without  modification  for  the  rea.sons 


that  it  di.scn.s.s(!.s  in  the  portion  of  the 
section-hy-.section  analvsis  that  ])ertains 
to  S  1070.22  of  the  rule. 

To  address  the  commenter’s  concern 
that  jiaragraph  (d)  authorizes  the  Bnrcian 
to  rciject  recpiests  on  thc!  basis  of 
immaterial  clefic:ienc:ies,  and  does  not 
r(!cpiirc!  the  Burcxni  to  advise!  rc!cpic!stc!r.s 
as  to  how  to  c:orrc!c:t  dc!fic:ic!nc:ic!.s  in  their 
rc!cpic!.st.s.  thc!  Burcxui  modifiexs 
1070.14(cl)  to  state!  that  it  will  dc!C!m 
it.self  to  have!  rc!c:c!ivc!cl  a  rc!C]uc!.st  when  it 
c:ontain,s  “substantially”  all  of  the 
information  that  the  Bnrcxm  rc!cpurc!s 
and  that  it  nc!C!cl  not  ac:c:c!pt  or  procxxss  a 
riupiest  that  fails  to  exmform  in  any 
“material”  rc!,sjiec:t  to  the  rcKjuirements 
of  (^1070.14. 

Section  1070.15  Resjionsihilitv  For 
Responding  to  Rc!C]uc!sts  for  CF'PB 
Rec:orcl.s 

Sc!c:tic)n  1070.15(a)  statexs  that  the 
Burcuni  will  dc!C!m  rc!c:orcls  to  be 
rc!.s])onsive  to  a  FOIA  rcnpiest  only  to  the 
extent  that  it  pc).ssc!.ssc!s  thc!m  as  of  the 
date!  when  the  Bureau  c:c)mmc!nc:c!.s  its 
rc!c:c)rd.s  search. 

Paragrajih  (h)  states  that  the  Burenin's 
Cdiieif  FOIA  Offieier  is  aiithorizeiel  to 
make  deiterminations  on  hiiluilf  of  the 
Burenin  as  to  wheitlu!!'  and  to  what  eixtent 
to  grant  FOIA  rcHpiensts. 

Paragraph  (c)  ,si!ts  forth  the  Bureau's 
proenielnres  lor  consulting  with  or 
rediirring  to  anothen'  age!ne:y  a  reupiensted 
rennnel  that  originated  with  or  contains 
information  that  originatenl  with  that 
agency. 

Paragraph  (el)  states  that  the  Bnrenui 
will  notifv  a  reiqnester  whenewc!!'  it  refers 
all  or  jiiirt  of  a  reupienst  to  another 
age!ne:y. 

One  exmimenter  urgens  the  Burenin  to 
amend  1070.1 5(e:),  whie:h  authorizes 
the  Bureau  to  exmsult  other  agenciens 
when  rensponeling  to  recpiests  for  Bureian 
renxirds  that  exmiprise  other  iigenc.ies' 
information,  to  require  the  Bureau  to 
obtain  the  affirmative  exmsent  of  siiedi 
agenenes,  rather  than  merely  exmsulting 
them,  prior  to  releasing  the  reexirds. 

The  Bnrenui  adojits  the  interim  final 
rule  without  modification,  rhe  interim 
final  rule  refleels  the!  standard  prae:tie;e! 
among  Fe!de!ral  age!ne:ie!.s  for 
c.on.sultations.  It  reqiresents  sound 
])rae:tie:e!  in  that  it  balanexis  the  interests 
of  other  age!ne:ie!s  with  the  right  of 
renpiesters  to  obtain  re!epie!ste!ei  reuxirds  in 
a  timely  fashion. 

Senlion  1{)7().1()  riming  of  Re!.s])on.se!S 
to  Reupiests  for  C.FPB  Reexirds 

Seelion  1070.10  .sets  forth  the  order 
and  timing  of  the  Bureau's  responses  to 
FOIA  renjiiests. 

Paragraph  (a)  .states  that,  e!xe;e!pt  as  set 
forth  in  jiaragraphs  (h)  through  (d)  of 


this  seelion  and  4?  1070.1 7  of  this 
.siihpart,  the  Bureau  will  respond  to 
FOIA  re!epie!st.s  in  the  order  of  their 
reeieipt. 

Paragraph  (h)  authorizes  the  Burenin  to 
e!stal)fi.sh  separate  trac.ks  to  pre)e:e!.ss 
simiile  and  e;oniple!X  re!epie!st.s  in  the 
order  of  their  resjieelive  re!e;eipt.  This 
nuilti-trae:k  proexnss  allows  the  Bnrenui  to 
reispond  to  simple  requests  more  epiie:klv 
than  it  could  otherwi.se  if  the  Bureau 
jiroexissed  siiedi  simple  reupie.sts  in  a 
single  ejiieue!  behinel  e:om|)le!X  reupieists. 

Paragraph  (c)  enstahlishens  a  twemty  (20) 
husinenss  day  denidline  for  the  Bnrenui  to 
rensponel  to  a  FOIA  renpie.st.  The  Bureau 
may  toll  this  denidline  one.e  while  it 
awaits  a  reupieister's  response  to  a 
reasonable!  demand  for  clarifienition  of  a 
recpiest.  It  may  akso  toll  the  denidline 
while  it  is  engaged  in  a  elisjuite  with  a 
reepiester  reigarding  the  assessment  of 
feies. 

Paragraph  (el)  permits  the  Burenin  to 
nnilateirally  eixtend  in  writing  the 
twenty  (20)  husinenss  day  resiionse 
denidline  for  responding  to  a  FOIA 
ri!epii!st  or  ajipeal  by  iqi  to  an  additional 
ten  (10)  husinenss  days  if  the!  Burenin 
detenniinens  that  unusual  enreannstanexns 
enxist  that  iireuduele  the  Biireniu  from 
me!i!ting  the  twenty  (20)  business  day 
denidline.  If  the  Bureiau  determines  that 
it  neniils  more!  than  an  additional  ten 
(10)  business  days  to  renspoiul.  thein  it 
iiiiKst  notify  the  re!cpienst(!r  and  iirovide 
the  renpiester  with  an  opportnnitv  to 
either  narrow  the  se:o])e  of  the  reupienst  or 
append  in  snc.h  a  way  that  the  Bnrenui 
can  resjiond  bv  the  eleadline  or  arrange 
for  an  alternative  time  frame  beyond  the 
deaelline  to  rensjionel  to  the  reupiest  or 
appeal. 

One  eumunenter  argues  that 
§  1070. 10(e:)  impermissibly  autheirizes 
the  Bnrenui  to  toll  the  twenty  (20)  day 
denidline  for  resjionding  to  FOIA 
reepuists  while  the  Burenin  awaits 
edarifiinition  from  a  reupiesteir  as  to 
subject  matter  of  a  reiepiest  or  while  the 
Bnrenui  resolves  any  eli.spiite!  with  the 
reepiester  regarding  feens.  The  euimmenter 
argneis  that  the  FOIA  states  that  the 
reujuenst  resiionse  deadline  luinunene.ens 
oneu!  a  reupieist  or  ajqieal  hens  been 
reieuiived. 

The  Bureau  aelopts  the  interim  final 
ride  without  modifiixition.  The!  interim 
final  rule  implements  seulion  (a)(0)(A) 
of  the  FOIA.  5  II.S.C.  552(a)(0)(A). 
wliiedi  jirovides  that  an  eigeniew  may  toll 
the  re!spe)n.se  denidline  once  while 
awaiting  the  reupiester's  resjionse  tei  a 
reiasonahle!  reupiest  of  the  iigeine.v  for 
information  about  a  FOIA  reupiest  or  as 
ne!e:e!s.sarv  while  awaiting  the  reujnenster's 
e:larifie:atie)n  of  fee  issues  reigareling  the 
FTIIA  reupienst. 
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.Section  1070.17  Re(|ue.sts  Ibr 
Fx|)edit(!d  Processing 

.Section  1070.17  estal)li.shes  a 
prociulnre  l)v  wliich  I'OIA  nu|nesters 
inav  .seek  and  the  criteria  l)y  wliicli  tlie 
Bnnnin  will  grant  expcalitcal  processing 
of  f'Ol  A  r(i(piests. 

Paragraph  (a)  states  that  the  Bnrean 
will  grant  ex|)edit(!(l  processing  to 
r(!(inest(!rs  that  demonstrate  a 
“compelling  need”  for  such  j)rocessing 
in  accordance  with  this  section. 

I’aragraph  (h)  sets  forth  the;  form  and 
conttmt  ofnupiests  for  expedileul 
])rocessing  and  delines  the  term 
"compiling  need"  generally  and  with 
riispect  to  requests  made  hv  persons 
primarily  engaged  in  dis.seminating 
information. 

Paragraph  (c)  nuiuires  the  Hurean  to 
respond  to  reepuists  for  expedited 
])rocessing  within  ten  (10)  cahmdar 
dales  of  their  receij)t. 

Paragraph  (d)  states  that  if  grantcul. 
expedited  j)rocessing  entitles  recpiesters 
to  priority  over  non-expeulited  recjiKists 
and  r(!.sponses  as  soon  as  praclicahle.  It 
further  states  that  the  Hnreau  may 
process  expedited  nxpie.sts  on  a  multi¬ 
track  basis  and  within  each  track,  in  the 
order  of  tlunr  rec(;ipl. 

Paragra|)h  (e)  establishes  the  rights  of 
nupiesters  to  app(!al  denials  of  nKpie.sts 
for  (!xpedit(!d  processing  in  ac(X)rdance 
with  1070.21  of  this  snl)])art. 

Oiu!  commenter  sngg(!sts  that  the 
Ihinxm  should  ameiul  ??  1070.17  by 
expanding  its  criteria  for  granting 
ex|)eflited  jm)cessing  ofFOlA  nupie.sts 
to  include,  in  addition  to  instances 
when;  the  nupiester  demon.strates  a 
“compelling  need”  for  expedil(;d 
proce.ss,  “other  ca.ses  determined  by  the 
agency,"  which  section  (a)((i)(E)(i)(ll)  of 
the  FOIA.  5  l)..S.{:.  (aK0)(E)(i)(n). 
authorizes.  The  conmumter  asks  that 
the.se  “other  ca.ses"  include  in.stances  in 
which  exj)edited  j)roces.sing  is  neces.sary 
to  avoid  the  loss  of  substantial  due 
process  rights  or  when;  then;  is 
widesj)n;ad  and  (;xc(;ptional  media 
int(;rest  in  information  that  raises 
concerns  about  the  government's 
integrity. 

The  Hnreau  agrees  with  the 
commenter  that  the  FOIA  grants 
ag(;ncie.s  discretion  to  proce.ss  n;cinests 
on  an  ex|)(;dited  basis  for  reasons  other 
than  demonstration  by  a  re(pi(;ster  of  a 
compelling  n(;ed.  Tin;  Hnr(;an  modifies 
the  interim  final  rule  hv  p(;rmitting  the 
Hurean  to  ])rocess  a  reipiest  for 
ex])i;dit(;d  processing  whenev(;r  a 
r(;(inester  demonstrates  a  c;om])(;lling 
ne(;d  "or  in  other  cases  that  the  OFPB 
d(;ems  aj)pro])riate.“ 


.S(;ction  1070.18  K(;s|)onse.s  to  Recpiests 
for  CFPH  R(;cords 

.Section  1070.18  .sets  forth  tlu;  |)roce.ss 
by  which  tlu;  Hnr(;an  will  acknowl(;dg(; 
r(;ci;i])t  of  FOIA  r(;(pie.sts  and 
communicate  its  initial  determinations 
as  to  wh(;ther  and  to  what  (;xtenl  to 
grant  such  r(;(iu(;sts.  Tlu;  rnh;  also 
delineates  information  that  the  Hur(;an 
must  incliuh;  in  notifications  to 
r(;(iuesters  that  acknowledge  receipt  of 
or  d(;t(;rmine  wh(;ther  and  to  what 
(;xtent  to  grant  FOIA  re(]ne.sts.  'I’he 
Hurean  received  no  conmuaits  on  the 
interim  final  ride.  Tlu;  Hurean  adojits 
the  int(;rim  final  rub;  without 
modification. 

.Section  1070.10  Classified  Information 

.Section  1070.10  sets  forth  a  jirocednre 
for  referring  r(;(]uests  for  classified 
information  to  the  agency  that 
originated  or  classified  it.  The  Hnreau 
received  no  comments  on  the  interim 
final  rule.  The  Hurean  adojits  the 
interim  final  ride  without  modification. 

.Section  1070.20  Recpiests  for  Husine.ss 
Information  Provided  to  the  (iFPH 

.Sciction  1070.20  recjiiires  the  Hnreau. 
nnd(;r  certain  circinnslanccis,  to  notify 
persons  or  entities  that  snhmit  husiness 
informal  ion  to  the  Hnrciau  of  its  receipt 
of  a  FOIA  recpiest  or  appeal  for  such 
information,  and  to  provide  suhmitters 
with  an  op])orliinitv  to  object  to  the 
Hnreau's  di.sclosnre  of  such  information 
on  the  basis  of  FOIA  lixemption  4.  5 
II..S.C,.  .5.52(l))(4).  If  the  Hurean  rejects 
such  objections,  then  the  rule  recpiires 
the  Hnreau  to  wait  a  certain  period  of 
time  before  it  di.sclo.ses  the  information 
so  as  to  afford  suhmitters  an  op])orlunity 
to  file  suit  in  Federal  district  court  to 
enjoin  disclosure.  The  rule  states  that 
the  Hnreau  will  notify  submitters  of  the 
receipt  of  FOIA  recjiuists  or  apjieals  for 
their  information  whenever  the  Hurean 
has  rea.son  to  believe  that  the 
information  may  he  subject  to 
Fxeiujition  4  or  that  submitters  have 
marked  the  information  as  such  in  good 
faith.  Notification  is  not  recpiired  if  the 
Hurc;au  determines  indejiendently  that 
the  recjiiested  information  is  exempt 
from  disclosure,  that  it  is  already  in  the 
public  domain,  that  disclosure  is 
recpiired  by  statute  or  regulation,  or  the 
submitter's  designation  of  the 
information  as  being  subject  to 
Exemption  4  is  obviously  frivolous. 

.Several  commenters  argue  that  the 
Hurean  should  eliminate  or  amend 
S  l()7().2()(c).  which  allows  submitters  of 
husine.ss  information  to  dcisignate  such 
information  as  being  subject  to  FOIA 
Exenijition  4  for  a  period  of  ten  years 
after  the  date  of  suhmi.ssion.  .Several 


commenters  argue  that  the  Hurean 
should  doiihle  or  otherwise  increase  the 
ten  year  time  iieriod  applicable  to 
designations  of  trade  .secrets  and  other 
confidential  supervisory  information. 

’file  Hurean  adopts  the  interim  final 
ride  without  modification.  'I'he  ten-year 
l(;nglh  of  the  husine.ss  information 
d(;signalion  juiriod  is  consistent  with 
similar  rules  adojited  by  other  Federal 
agencies.  The  Hurean  notes  that  the  rule 
grants  it  di.si:retion.  iqion  niipiest  and 
with  sufficient  justification,  to  extend 
the  length  of  the  designation  jieriod 
beyond  ten  years.  As  such,  the  Hurean 
sees  no  rea.son  to  eliminate  or  extend 
the  default  length  of  the  designation 
period. 

.Section  1070.21  Administrative 
A])])eals 

.Sell  ion  1070.21  di.scusses 
administrative  a])peals  of  initial  Hnri;au 
determinations  ri;garding  FOIA  recpiests. 

Paragrajih  (a)  enumerates  Hurean 
determinations  that  are  suhjecl  to 
administrative  ajijieal.  The.se 
dc;ti;rminations  inidnde  denial  of  ac:i:e.ss 
to  recxirds  in  whole  or  in  part, 
assignment  to  the  rc;cpiestc;r  of  a 
|)artic:nlar  fee  c:ategory.  clc;nial  of  a 
recpiest  for  a  rednclion  or  waiver  of  foes, 
a  determination  that  no  recxirds  exi.st 
that  are  res])onsive  to  a  recpiest,  and 
denial  of  a  nicpiest  for  ex])i;dited 
proi:c;ssing. 

Paragraph  (h)  establishes  a  forty-five 
(4.5)  c:alendar  day  time  frame  from  the 
date  of  initial  deteriiiination  to  file 
administrative  FOIA  ajijieals  (excejit  for 
a|)p(;al.s  of  denials  of  expedited 
proi;c;.ssing.  which  must  he  filed  within 
ten  (10)  days). 

Paragrajih  (c:)  sets  forth  the  ri;cpiirecl 
form  and  content  of  admini.strative 
ajijieals. 

Paragrajih  (d)  sets  forth  a  jirciiiedure 
for  acknowledging  the  receijit  of 
administrative  ajijic;al.s. 

Paragrajih  (e)  authorizes  the  General 
Gonnsel  of  the  Hnreau  to  decide 
whether  to  affirm  or  overturn  initial 
determinations  of  the  Huri;au  whic:h  are 
suhjeil  to  admini.strative  ajijieals.  I  he 
rule  rc;cjuiri;.s  the  (General  (lounsel  to 
resjiond  to  ajijii;al.s  within  twenty  (20) 
husiiuiss  days  after  their  rc;c:i;ijit.  unless 
that  time  jic;riocl  is  extended  jiursuant  to 
(5 1070.1  (i(cl)  of  this  sulijiart.  It  reejuires 
the  General  Gounsel  to  notify  rcicjuesters 
in  writing  of  ajijiellate  determinations 
and.  if  the  ajijic;al.s  are  denied,  to  inform 
reejnesters  of  their  rights  to  .sc;ek  rc;clri;s.s 
in  Fedc;ral  district  cxiiirt. 

Paragrajih  (g)  notes  that  an  ajijieal 
ordinarily  will  not  he  acljudiiiateci  if  a 
FOIA  reijui;sl  hi;c;cimes  a  matter  of  FOIA 
litigation. 
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One  coniiuontor  suggests  that  the 
Hureau  should  amend  §  1070.2  1  (1)). 
which  sets  forth  a  4r)-day  time  limit  to 
I’ih;  a  FOIA  ajjpeal  that  runs  from  the 
later  of  tin;  date  of  the  IJiinum's  decision 
to  (ienv  or  grant  tlu;  re(|n(!.st  or  the  date 
of  the  letter  transmitting  the  last  records 
releascul  to  the  r(Kiuester.  'I’he 
commenter  argues  that  this  provision 
.should  state  instead  that  this  4.'j-day 
time  j)(!riod  should  run  from  the  later  of 
the  date  of  the  Hiireau’s  initial 
determination  or  the  date  that  tin;  last 
records  an;  received  by  (rather  than 
mailed  to)  the  recpie.ster. 

The  Hureau  declines  to  adopt  the 
commenter’s  suggestion  regarding 
paragrajjh  (h)  hecau.se  the  Hnrean  would 
have  no  way  to  know,  for  purposes  of 
determining  whether  a  recpie.ster  has 
met  the  appellate  filing  deadline,  when 
a  reipiester  actually  receives  the  records 
it  transmits.  The  Bureau  believes  that  a 
more  reliable  basis  for  cominiting  the 
ajipellate  deadline  is  the  date  of  the 
Bureau’s  transmission  of  such  records. 

'I’he  Bureau  modifies  ^  1070.21  to  add 
a  new  ])aragra])h  (e)(3)  that  authorizes 
the  General  Counsel,  in  deciding  FOIA 
appeals,  to  remand  FOIA  reipiests  to  the 
(ihief  f’OI A  Officer  for  such  further 
action  as  the  General  Gounsel  directs, 
including  hut  not  limited  to  new  or 
modified  record  searches.  Actions  of  the 
Chief  FOIA  Officer  on  remand  will  be 
treated  once  again  as  initial 
determinations  of  the  Bureau  that  are 
subject  to  the  regular  procedures  .set 
forth  in  this  subpart  for  the  Bureau  to 
])roce.ss,  decide,  and  res]K)n(l  to  FOIA 
re(]ne.st.s.  For  example,  the  (ihief  FOIA 
Officer  mu.st  respond  to  a  remanded 
reipiest  in  accordance  with  the 
deadlines  set  forth  in  §  1070. 16,  which 
will  run  from  the  dale  of  the  Bureau's 
transmission  of  the  remand  notification. 
If  a  requcvster  di.sagrees  with  the  actions 
of  the  Chief  FOIA  Officer  on  remand, 
then  the  requester  may  file  an 
administrative  aj)])eal  of  those  actions  in 
accordance  with  §  1070.21. 

Section  1070.22  Fees  for  Processing 
Recpie.sts  for  CFBB  Records 

.Section  1070.22  sets  forth  the  criteria 
that  the  Bureau  will  u.se  to  determine 
whether  and  to  what  extent  the  Bureau 
may  assess  fees  in  connection  with 
])roce.ssing  and  re.s])onding  to  FOIA 
riupiests  and  a])])eal.s. 

Paragraph  (a)  generally  describcis  the 
a])plic:able  procedure  for  determining 
whether  and  to  what  extent  to  assess 
fees  to  a  FOIA  recpiest.  It  also  identifies 
a  .schedule  of  fees  as.sessahle  for  lime 
s])ent  by  Bureau  employees  searching 
for  and  reviewing  recpiested  records  and 
for  duplicating  such  records  for 
jjroduction  to  a  reque.ster. 


Paragraph  (h)  describes  tlm  various 
cat(;gories  that  tlu;  Bureau  will  assign  to 
each  riuiuester  for  tin;  ])ur|)ose  of 
(l(!termining  which  tyjM!S  of  fees  apply 
to  a  recpiest. 

Paragraph  (c)  describes  the  types  of 
fees  that  apply  to  each  of  the  categories 
of  fee  recpie.slers  set  forth  in  paragraph 
(h). 

Paragra|)h  (d)  describes  circumstances 
where  the  Bureau  will  not  charge  fees  to 
recpiesters. 

Paragra])h  (e)  .sets  forth  the  procedure 
by  which  FOIA  recpiesters  may  seek, 
and  the  c:riteria  that  the  Burenin  will  use 
to  cletermine  whether  to  grant  recpiests 
for,  waivers  of  or  recluc.tions  in 
applicable  fees. 

Paragraph  (f)  identifies  c:irc;um.stanc:e.s 
in  whicdi  the  Bureau  recpiires  FOIA 
reejuesters  to  pre-pay  fees  associated 
with  h’OIA  recpiests  and  in  whicdi  the 
Bureau  shall  c.harge  interest  on  and 
c;ollec;t  overdue  fees. 

One  comment  argues  that  the 
Bureau's  FOIA  fee  scdiedule,  whicdi  the 
Bureau  references  in  §  l()7().22(a)(l )  and 
po.sts  on  its  FOIA  Web  site,  must  go 
through  the  Administrative  Procedure 
Aci's  notice  and  cemment  iiroce.ss. 

Another  cemment  urges  the  Bureau  to 
amend  §  l()7().22(cl)(3)  to  waive  FOIA 
duplication  feces  for  rceprce.scentalives  of 
the  news  incedia  in  the  eveent  that  the 
Burceau  fails  to  cenqily  with  time  limits 
applic:ahlc!  to  FOIA  rcecpicests. 

A  cemmenter  urges  the  Bureau  to 
modify  4}  1070. 22(c!)  to  pcermit  rcupiesters 
to  .seek  waivers  of  or  recluc.tions  in 
ap])lical)le  fees  at  anv  time  prior  to  the 
Bureau's  lesponse  date. 

Finally,  a  ceomment  suggexsts  that  the; 
Bureau  should  limit  the  circumstances 
undc;r  whic:h  it  recpiires  jne])ayment  of 
FOIA  fees  |mr.suant  to  ^  1070.22(f).  rids 
c;omment  argues  that  rec]ue.sters  should 
not  have  to  jiay  out.stancling  fees 
a.ssocaated  with  their  juior  FOIA 
requests  before  the  Bureau  will  procuiss 
new  reejuests  that  they  submit  because 
the  FOIA  entitles  all  rc;cpic;.sters  to  a 
certain  amount  of  free  searc:h  time  and 
duplication  of  records. 

'i'he  Bureau  disagrees  with  the 
cximment  that  the  Bureau's  .sc;hc;chde  of 
FOIA  fees,  whicdi  the  Bureau  has 
publi.shed  on  its  FOIA  Web  jiage  since 
it  promulgated  the  interim  final  rule, 
reejuires  further  nc)tic:e  and  comment. 
This  fee  .scdiednle,  like  the  rest  of  the 
interim  final  rule,  was  subject  to  ])nl)lic; 
commeiit,  as  the  (iPFB  referenc:ecl  the 
schedule;  in  the;  rule.  The  Burc;au 
rc;c:eivc;cl  no  public  c;onunc;nts  rc;garding 
this  fc;c;  .sc:hc;clule. 

The  Bureau  mc)dific;.s  1070.22(a)  of 
the  iuterim  final  rule  so  that  it  now 
states  c;x])rc;.ssly — rather  than  mc;rc;ly 
refereiudng — the  fee  ratc;.s  that  the 


Bureau  c;hargc;s  rc;cpic;.stc;r.s  to  cluplic:atc;, 
.search  for,  and  revic;w  rc;c;orcl.s.  The 
Bureau  also  moclific;.s  this  provision  to 
clarify  the  circ;umstanc:es  under  whic:h 
the  Burc;au  will  cdiarge  fees  when 
.seareddng  for  c;lc;c:trcmic:  recxirds. 

The  Bnrc;au  mc)clific;.s  §  1 070.22(cl)(3) 
of  the  interim  final  rule  to  provide,  in 
ac;c:c)rclanc:e  with  sc;c:tic)n  (a)(4)(a)(viii), 
that  the;  Burc;au  shall  not  charge;  FOIA 
chiplic;ation  fees  for  rc;prc;.sentativc;s  of 
the  news  mc;dia  in  the  event  that  the 
Bnrc;au  fails  to  coinplv  with  time;  limits 
applic:al)le  to  FOIA  rc;quc;.sts. 

The  Burc;au  deedines  to  adopt  the 
suggestion  that  it  modify  4)  1070.22(e)  so 
that  requesters  may  seek  waivers  of  or 
reductions  in  applicable  fc;cxs  at  any  time 
jirior  to  the  dates  of  the  Biirc;au's 
responses  to  rc;cpic;sts.  By  rc;quiring 
recpiesters  to  state,  at  the  time  when 
they  file  their  FOIA  requests,  whether 
they  .seek  waivers  of  or  reductions  in 
fees,  the  Burc;au  .seeks  to  address  and 
resolve  fee  disputcis  at  the  out.set  of  the 
rc;cpic;st  jiroce.ss  and  before  the  Bureau 
expends  its  time,  rc;.sc)urc:c;.s,  and  funds 
to  rcispond  to  rciquests.  This  ])roc:c;chirc; 
ensures  that  the  Bureau  does  not 
perform  work  that  the  rc;cpic;stc;r  c:annot, 
or  does  not  wish  to  pay  for,  if  the; 

Burc;au  clenic;,s  a  fc;c;  waivc;r  rc;cpic;.st. 

The  Burc;au  also  clc;c:linc;s  to  modify 
§1070.22(1)  of  the  interim  final  rule. 

This  provision.  whic;h  .sets  forth 
circumstances  for  recpiiring  ])rc;])aymc;nt 
of  fc;c;s.  is  cxinsistent  with  guidance 
i.s.snc;cl  hv  the  ()ffic;c;  of  Managc;mc;nt  and 
Budget  for  FOIA  fees.  .SeeOMB 
Guidelines  for  FOIA  Fees  (1087), 
(ivaihilAa  (i1  }iltp://\v\v\v.\vhite;h()us(^.}>ov/ 
sHes/clefaiilt/filcs/onib/dssf^ls/onib/ 
infoivg/foi(ifee_sc]w(iiild_  I  Dby.pdf. 

Seedion  1070.23  Authority  and 
Rc;.s])c)n.sihilities  of  the  Chief  FOIA 
Officer. 

Seedion  1070.23  sc;t.s  forth  the  various 
authorities  and  rc;,sponsil)ilitic;s  of  the 
Chic;f  FOIA  Offic:er  of  the  Burc;an.  One 
c;onmic;nter  argues  that  §  1070.23  should 
include  a  provision  that  authorizes  the 
Chief  FOIA  Offic:c;r  to  c)vc;r.sc;c;  the;  FOIA 
sc;cdic)n  of  Bureau’s  Wc;l)  site.  The 
Bureau  agrc;e.s  with  this  cxnnment  and 
moclific;.s  the  interim  final  rule  to  add  a 
new  iiaragr.qih  (a)(7)  that  rc;cpurc;s  the 
Cdiief  FOIA  Offic:c;r  to  “maintain  and 
update,  as  nc;c:c;ssarv  and  in  acx.orclancc; 
with  the  rc;cpurc;nic;nts  of  this  subjiart, 
the;  (iFPB’s  FOIA  Wc;l)  site,  incdncling  its 
c;-F01A  Lihrarv.” 
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Siihpnrt  — Disclosiiw  of  CA-'PB 
Infornuition  in  (ionnootion  With 
Prnoo(‘(iin}>s 

.Si'clion  1070.30  Purpose  and  Scojk!: 
Ddinitions 

.Si'ction  1070.30(a)  outlines  suhiiarl  (], 
whicii  .sets  forlli  procedures  tor  sijrving 
the  llureau  and  its  emjilovees  with 
documents  in  legal  proceedings,  such  as 
summonses,  complaints.  snl)])0(!nas. 
and  oth(!r  litigation-related  nupie.sts  or 
demands  for  records  and  information,  as 
well  as  prociulnres  and  criteria  for  the 
Bnnian  to  follow  when  res])onding  to 
such  materials.  These  regulations 
(which  are  sometimes  referred  to  as 
Touhy  regulations)  are  modeled  aft(!r 
similar  regulations  of  other  Federal 
agencies. 

Paragraph  (h)  clarifies  that  the.se 
procednnis  for  serving  legal  documents 
on  th(!  Hnrean  do  not  applv  to  persons 
who  .seek  to  tile  FOIA  reipiests  or 
Privacy  Act  nupiests  with  the  Hnrean  or 
tho.se  agenciiis  that  seek  acce.ss  to 
conildential  information  of  the  Hnrinin. 

I’aragraph  (c)  further  clarilies  that  the 
pr(M:(!dnr(!.s  of  subjiart  (1  do  not  applv  to 
reipiests  for  information  made  in  the 
course  of  adjudicating  certain 
administrative  employment  actions 
brought  by  Hnriian  employees  or 
applicants  for  emplovment. 

Paragraph  (d)  notes  that  snhpart  (1  is 
not  intended  to.  doiis  not  create,  and 
may  not  he  relied  upon  to  crisate.  any 
right  or  benefit,  suhstantivi!  or 
prociulnral.  against  the  Hnnian  or  the 
Ihiited  States. 

I’aragraph  (e)  defines  the  terms 
"demand.”  "legal  proceeding."  "official 
information."  "reipiest.”  and 
"te.stimony”  "for  pnr|)o.se.s  of  this 
Isnhpart  (^1  and  (ixcejit  as  the  Hnrean 
may  otherwise  determine  in  a  particular 
case." 

One  commenter  argniis  that 
§  1()7().3()(e)  is  too  malleahh!  in  that  its 
definitions  apply  "excejit  as  the  Hnrean 
may  otherwi.se  determine  in  a  jiarticnlar 
case."  The  commenter  notes  that  this 
excejjtion  jirovides  the  Hnrean  with 
authority  to  redefine  kev  terms  as  it  sees 
fit  to  authorize  disclosures  of 
confidential  information.  'I'he 
commenter  suggests  that  the  Hnrean 
should  eliminate  this  exception. 

To  eliminate  anv  amhignity  as  to  the 
meaning  of  the  diTimul  terms  of 
§  l()7().3()(e).  the  Hnrean  strikes  the 
|)hra.se  "excejit  as  the  OFPH  may 
otherwise  determine  in  a  particular 
case."  The  Final  Rule  also  addresses 
.several  drafting  iirrors  and  omis.sions. 


Section  1070.31  Service  of 
Snnnnonsiis  and  (iomiilaints 

Section  1070.31  of  the  interim  final 
ride  states  that  only  the  Hnrean's 
(ameral  (’■onn.sel  is  authorized  to  receive 
and  accejit  sin  vice  of  prociiss  of 
summonses  and  comjilaints  in  which 
the  Hnriian  or  its  employees  (in  tlunr 
official  capacities)  are  sued. 

The  Hnrean  received  no  commimts  on 
the  interim  final  rnli!.  Tin;  Hnnxin 
adopts  the  interim  final  rule  with  the 
following  modification  to  reflect  the 
new  mailing  addre.ss  of  the  Hnrean: 

1700  (1  Street  NVV.,  Washington.  1X1 
20.5 .52. 

Section  1070.32  Siirvice  of  Sul)])oena.s. 
(lourt  Orders,  and  Other  Demands  for 
OFPH  Information  or  Action 

.Section  1070.32  of  the  interim  final 
rule  states  that,  (ixcept  where  the  Hnrean 
is  rejiresented  by  legal  counsel  who 
have  entered  an  a])pearance  or 
otherwise  given  notice  of  their 
representation,  only  the  Hnrean's 
Oeneral  Ooimsel  is  anthoriziul  to  receive 
and  accept  service  of  subpoenas,  court 
orders,  and  litigation  demands  and 
reipiests  for  the  |)rodnction  of  the 
Hnrean’s  records  and  official 
information  that  are  directed  to  the 
Hnrean  or  its  emiilovees  (in  their  official 
cajiacities). 

rhe  Hnrean  received  no  comments  on 
the  interim  final  rule.  The  Hnrean 
adopts  the  interim  final  rule  with 
modifii:ation.s  that  reflect  the  new 
mailing  address  of  the  Hnrean:  1700  (I 
.Street  N\V..  Washington,  IXl  20552.  'I’he 
final  ride  akso  clarifies  certain  service 
reipiirements.  For  example,  paragraph 
(c)  of  the  final  rule  eliminates  the 
reipiirement  that  Hnrean  em|ilovees 
consult  the  General  Goimsel  before 
declining  to  acce])t  .service  of  jirocess  on 
behalf  of  the  Hnrean.  This  modification 
simplifies  the  course  of  conduct  for 
Hnrean  employees  who  are  contacted  by 
a  process  server  and  have  no 
o])])ortnnity  to  consult  with  the  General 
Goimsel  jnior  to  deciding  whether  to 
decline  to  accept  .service.  The  final  rule 
also  c.orrects  grammatical  errors. 

.Section  1070.33  'restimony  and 
Production  of  Documents  Prohibited 
Unless  Approved  hv  the  General 
Gonn.sel 

.Section  1070.33  provides  that  no 
current  or  former  Hnrean  emplovee  shall 
provide  oral  or  written  testimony 
concerning  any  official  information  of 
the  Hnrean  or  ])rodnce  any  docnment  or 
material  acipiired  as  jiart  of  or  by  virtue 
of  his  or  her  emjdoyment  at  the  Hnrean 
unless  the  Hnrean’s  (Jeneral  (knmsel 
authorizes  the  employee  or  former 


employee  to  do  so.  The  Hnrean  received 
no  comments  on  the  interim  final  rule. 
The  Hnrean  adopts  the  interim  final  rule 
without  modification. 

.Section  lt)7().34  Procedure  When 
restimony  or  Production  of  Documents 
Is  .Sought;  General 

.Section  1070.34  requires  parties 
demanding  the  jnodnc.tion  of  the 
Hnrean’s  doc.nments  or  te.stimony,  in 
legal  ])roceeding.s  in  which  the  United 
.States  or  the  Hnrean  are  not  jiarties,  to 
lirovide  the  Hnrean  with  certain 
information  about  the  demand  or 
request,  including  the  name  and  forum 
of  the  jnoceeding.  a  detailed  descrijition 
of  the  nature  of  the  information  or 
te.stimony  sought  and  its  intended  uses 
and  relevance,  a  showing  that  the 
evidence  sought  through  the  jnoduction 
of  the  Hnrean’s  records  or  te.stimony  is 
not  available  from  other  .sources,  and,  as 
the  General  Goimsel  deems  ajijnojiriate. 
a  .statement  of  the  party’s  plans  to 
demand  additional  testimony  or 
docnments  in  the  future.  Unless  and 
until  a  ])arty  provides  this  required 
information,  the  Hnrean  will  not 
res])ond  to  a  demand  it  receives.  The 
Hnrean  received  no  comments  on  the 
interim  final  rule.  The  Hnrean  ado])ts 
the  interim  final  rule  without 
modification. 

.Section  1071). 35  Procedure  When 
Respon.se  To  Demand  Is  Required  Prior 
to  Receiving  In.strnctions 

.Section  1070.35  states  that,  whenever 
a  res])onse  to  a  demand  for  testimony  or 
the  production  of  docnments  or 
materials  described  in  §1070.34  is  due 
before  the  (General  (mnnsel  renders  a 
decision,  then  the  Hnrean  will  .seek  an 
extension  of  time  to  re.s])ond.  If  no 
extension  is  available  or  granted,  then 
the  Hnrean  will  request  that  the  court  or 
other  ajiplicahle  authority  stay  the 
])roceeding.s  until  such  time  as  the 
General  Gonn.sel  is  able  to  res])ond.  The 
Hnrean  received  no  comments  on  the 
interim  final  rule.  The  Hnrean  adojits 
the  interim  final  rule  without 
modification. 

.Section  1070.3()  Ihoc.ednre  in  the 
Fvent  of  an  Adverse  Ruling 

.Section  1070.30  states  that,  whenever 
a  court  or  other  a])|)licahle  anthoritv 
declines  to  stay  ])roceeding.s  until  the 
General  Gonn.sel  is  able  to  respond  to  a 
demand  for  te.stimony  or  the  production 
of  docnments  or  materials  de.scrihed  in 
§  1070.34,  or  the  court  or  other  anthoritv 
rules  that  the  Hnrean  must  comply  with 
the  demand  iiTes|)ective  of  the  General 
Gonnsers  instructions  otherwise,  then 
the  employee  upon  whom  the  demand 
has  been  made  shall  re.sjiectfully  decline 
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to  comply  with  tlu;  deinaml  citing  this 
sul)|)art  and  VnUad  States  ex  rel.  Touhv 
V.  lia^en,  340  402  (1051).  The 

Unreau  r(;ceived  no  comments  on  tlie 
interim  final  rule.  Tin;  HuiHiaii  ado])ts 
the  interim  final  ride  without 
modification. 

.Section  1070.37  (ionsiderations  in 
Determining  Whether  the  (’.FFH  Will 
(iomply  With  a  Demand  or  Recpiest 

Section  1070.37  sets  forth  various 
factors  that  the  ('.eneral  (ionnsel  shall 
i:onsider  in  ileciding  whether  to  comply 
with  a  demand  or  re(|uest  for  the 
production  of  the  Bureau’s  records  or 
testimony.  This  section  ahso  lists  factors 
that  will  normally  cause  the  Bureau  to 
refuse  comjiliance  with  such  a  demand 
or  reijuest.  'I'he.se  factors  pertain  to 
prudential  considerations  and  discovery 
])rivi leges  estahlished  hy  Federal 
.statutes,  rules,  and  case  law. 

Commenters  argued  generally  that  the 
provisions  of  snhpart  C  do  not  do 
enough  to  jirotect  confidential 
supervi.sorv  information  from  disclosure 
in  a  litigation  context,  (iommenters  note 
that  the  regulations  of  other  Federal 
hank  regulatory  agencies  contain 
jirovisions  which  state  that  normally, 
the  agency  will  not  release  confidential 
supervisory  information  in  resjion.se  to 
a  demand  or  reipiest  for  such 
information. 

Section  1070.37  of  the  rule  reflects  the 
Bureau’s  intention  to  protect 
confidential  su])ervisorv  information 
from  disclosure  in  a  litigation  context. 
Baragra])h  (h)  li.sts  several  factors  that  if 
found  to  exist  would  normally  jireclude 
the  Bureau  from  granting  a  demand  or 
riuiuest  for  confidential  supervi.sorv 
information.  These  factors  include: 

(h)(4)  “Idompliance  would  reveal 
confidential  or  privileged  commercial  or 
financial  information  or  trade  .secrets 
without  the  owner’s  consent”:  (t))((i) 
“lc]om])liance  would  not  he  appropriate 
or  necessary  under  the  relevant 
suhstantive  law  governing  privilege”: 
and  (h)(7)  ‘‘|c|om])liance  would  reveal 
confidential  information.”  Paragraph  (c) 
of  this  section  also  provides  that  the 
Bureau  may  condition  disclosure  of 
confidential  .su])ervisorv  information 
pursuant  to  a  reipiest  or  demand  uiion 
the  entry  of  an  ajijirojiriate  jirotective 
order. 

Although  the  Bureau  Believes  that 
the.se  provisions  adecpiately  jirotect 
confidential  supervisory  information 
from  disclosure,  the  Bureau 
nevertheless  adds  two  new  factors  to 
paragraph  (h)  to  holster  these 
protections  further.  'I'he  first  new  factor 
.states  that  the  Bureau  will  not  normally 
grant  a  response  to  a  reijuest  or  demand 
for  confidential  supervisory  information 


when  doing  so  would  t:ompromi.se  the 
Bureau’s  supervisory  functions  or 
jirograms  or  would  undermine  puhlic 
confidence  in  supervi.sed  institutions. 

The  second  factor  states  that  the  Bureau 
wilt  not  normally  grant  a  response  when 
doing  so  would  undermine  the  Bureau’s 
ability  to  monitor  for  risks  to  consumers 
in  the  offering  of  consumer  financial 
jiroducts  or  services. 

.Section  1070. 38  Prohihition  on 
Providing  Pixpert  orOjiinion  I’estimony 

.Section  1070.38  prohibits  Bureau 
emjilovees  or  former  emjilovees  from 
jiroviding  opinion  or  expert  testimony 
based  ujion  information  (other  than 
general  exjiertise)  which  they  acciuired 
in  the  scope  and  jierformance  of  their 
official  Bureau  duties,  except  to  the 
extent  that  they  jirovide  such  testimony 
on  behalf  of  the  United  States  or  a  jiarty 
repre.sented  by  the  Bureau  or  the 
Department  of  )ustice.  The  Ueneral 
Coun.sel  has  discretion  to  waive  this 
prohihition  if  the  requestor 
demonstrates  an  excejitional  need  or 
nniiiue  circumstances  and  that  the 
anticipated  testimony  will  neither  he 
adverse  to  the  United  .States  nor  reipiire 
the  United  .States  to  pay  the  employee’s 
or  former  employee’s  travel  or  other 
exjienses  associated  with  jiroviding  the 
reijuesled  testimony. 

A  conunenter  argues  that  the  Bureau 
should  eliminate  1070. 38(c).  which 
jiermits  Bureau  emjilovees  to  testify  as 
exjiert  witnesses  under  certain 
circumstances,  because  ‘‘Igliving  free 
exjiert  testimony  is  not  among  the 
jiermissilile  Bureau  di.sclosures  of 
information.” 

The  Bureau  adojits  the  interim  final 
rule  without  modification.  Paragraph  (c) 
is  consistent  with  the  rules  of  other 
Federal  agencies  and  with  Federal 
ethics  regulations  regarding  the 
jirovision  of  exjiert  testimony  hv  Federal 
emjiloyees. 

Snhpart  D — CAmfidential  Infonnation 
.Section  1070.40  Purjio.se  and  Scojie 

.Section  1070.40  clarifies  that  suhjiart 
D  does  not  ajijily  to  FOt  A  or  Privacy  Act 
reijuests  or  reijnests  or  demands  for 
official  information  made  within  the 
context  of  litigation.  'I’he  Bureau 
received  no  comments  on  the  interim 
final  rule.  The  Bureau  adojits  the 
interim  final  rule  without  modification. 

.Section  1070.41  Non-Disclosure  of 
(Confidential  Information 

Section  1070.41(a)  generally  jirohiliits 
the  di.sclosure  of  confidential 
information  hy  the  Bureau’s  emjiloyees, 
former  emjiloyees,  or  other  jiersons  who 
jio.ssess  the  Bureau’s  confidential 


information,  to  non-emjiloyees  of  the 
Bureau  or  to  Bureau  emjilovees  for 
whom  such  information  is  not  relevant 
to  the  Jierformance  of  their  assigned 
duties.  This  jirohihition  includes 
disclosures  made  hy  any  means 
(including  written  or  oral 
communications)  or  in  any  format 
(including  jiajier  and  electronic 
formats). 

Excluded  from  this  general 
Jirohihition  are  disclosures  of 
confidential  information  to  consultants 
and  contractors  of  the  Bureau  who 
agree,  in  writing,  to  jirotect  the 
confidentiality  of  the  information  in 
accordance  with  Federal  law  as  well  as 
any  additional  conditions  or  limitations 
that  the  Bureau  may  imjio.se  upon  them. 

.Section  1070.41  (c)  states  that  the 
Bureau  is  not  jirechided  from  di.sclosing 
materials  that  it  derives  from  or  creates 
using  confidential  information, 
jirovided  that  such  materials  do  not 
identify,  either  directly  or  indirectly, 
any  jiarticular  jier.sons  to  whom  the 
confidential  information  jiertains.  This 
jiaragrajih  clarifies  that  the  Bureau  may 
create  and  jiulilish  rejiorts,  analyses, 
and  other  materials  derived  from 
confidential  information  so  long  as  the 
rejiorts.  analy.ses,  or  other  materials  do 
not  identify  the  subject  of  such 
information  or  discuss  the  information 
in  such  a  way  that  one  could  infer  the 
identity  of  the  jierson  it  concerns.  For 
examjile.  the  Bureau  is  not  jirecluded 
from  jiulilishing  rejiorts  that  contain 
aggregate  data  derived  from  confidential 
information,  jirovided  the  rejiort  cannot 
he  used  in  conjunction  with  other 
jinlilicly  available  information  to  re¬ 
identify  the  source  of  the  information. 

.Section  1 070.41  (d)  clarifies  that 
nothing  in  suhjiart  D  requires  or 
authorizes  the  Bureau  to  di.sclose 
confidential  information  that  another 
agency  has  jirovided  to  the  Bureau  to 
the  extent  that  such  disclosure 
contravenes  ajijilicahle  law  or  the  terms 
of  any  agreement  that  exists  between  the 
Bureau  and  the  agency  to  govern  the 
Bureau’s  treatment  of  information  that 
the  agency  jirovides  to  the  Bureau. 

The  Bureau  received  .several 
comments  on  ^  1070.41.  One  conunenter 
argues  that  1070.41(a)(2),  which  limits 
the  internal  dissemination  of 
confidential  information  to  Bureau 
emjiloyees  with  a  /lono  fide  need  to 
know  the  information  to  jierform 
assigned  duties,  is  incongruous  with 
§  1 070.41  (li),  which  jiermits  disclosures 
of  confidential  information  to  the 
Bureau's  contractors  without 
(jualification.  The  commenter  argues 
that  the  Bureau  should  either  eliminate 
any  re.striction  on  the  internal 
dissemination  in  jiaragrajih  (a)  or  ajijily 
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it  (H]uatly  to  contractors  in  S  1070.41(1)). 

To  the  extent  that  the  Bureau  chooses  to 
do  the  latter,  another  coininenter  argues 
that  the  Bim;an  should  amend 
§  1070.41(h)  to  state  that  disclosures  to 
contractors  or  consultants  may  occur 
only  as  necessary  to.  and  .solely  lor 
|)urposes  of.  proyiding  seryices  for  or 
rendering  advice  to  llu;  Bureau. 

One  coininenter  argues  that  the 
Bureau  should  delete  S  1070.41(c). 
which  authorizes  the  Bureau  to  disclo.se 
materials  derixed  from  confidential 
information  so  long  as  such  materials  do 
not  identify  those  to  whom  the 
confidential  information  pertains. 
iKH.anse  the  Trade  .Secrets  Act  may 
prohibit  certain  of  the.se  disclosures. 
Another  coininenter  also  criticizes  this 
jirox  ision  hecau.se  it  fails  to  specify 
criteria  for  determining  that  materials 
derix’ed  from  confidential  information 
do  not  identify,  either  directly  or 
indirectly,  any  particular  person  to 
whom  the  confidential  information 
pertains. 

A  coininenter  objects  to  1 070.41  (d). 
which  states  that  suhpart  1)  does  not 
nujuire  or  authorize  the  di.sclosure  of 
confidential  information  otherwise 
prohibited  by  applicable  law  or  by  the 
terms  of  any  agreements  reached  with 
other  agencies,  fhe  coininenter  argues 
that  the  Bureau  should  delete  the  phrasi; 
"or  the  terms  of  any  agreement  that 
exi.sts  between  the  (IFBB  and  the  agency 
to  goyern  the  (IFFB’s  treatment  of 
information  that  the  agency  jiroyides  to 
the  (;FPB"  because,  according  to  the 
coininenter.  this  prox  ision  alloxvs  the 
Bureau  to  xvithhold  information, 
pursuant  to  agreement,  that  other  laws, 
such  as  the  Freedom  of  Information  Ac:t. 
reijuire  the  Bureau  to  disclose. 

To  address  concerns  that  jiaragrajihs 
(a)  and  (b)  of  §  1070.41  set  forth 
inconsi.stent  criteria  for  disclosing 
confidential  information  to  Bureau 
employees  on  one  hand  and  to  Bureau 
contractors  or  consultants  on  the  other 
hand,  the  Bureau  modifies  these 
jiaragraphs  to  provide  for  consistent 
treatment.  In  makingthe.se 
modifications,  the  Bureau  deems  it 
appropriate  to  retain  restrictions  in 
paragraph  (a)  on  the  internal 
dissemination  of  confidential 
information.  By  prohibiting  the 
di.sclosure  of  confidential  information  to 
employees,  contractors,  and  consultants 
xvho  have  no  business  reason  to  see  it. 
the  Bureau  reduces  the  risk  that  such 
pm'.sons  will  misuse  or  inadvertently 
di.sclose  the  information.  .Such 
re.strictions  akso  are  consistent  xvith 
regulations  established  by  other  Federal 
agencies  to  jirotect  confidential 
information. 


The  Bureau  adojits  paragra])h  (c)  of 
the  interim  final  rule  xvithoiit 
modification.  The  Bureau  declines  to 
adopt  more  specific  or  stringent 
standards  for  detm  inining  that  materials 
it  derives  from  confidential  information 
do  not  idmitify  any  |)articnlar  iierson  to 
xvhom  the  information  pertains.  The 
interim  final  rule  alloxvs  the  Bureau  to 
re])ort  on  and  di.scuss  its  xvork  inx'olving 
confidential  information  xvhile 
proyiding  reasonable  assuranci!  that 
when  it  does  so.  it  protects  the  persons 
to  xvhom  confidiaitial  information 
pertains. 

The  interim  final  rule  protects 
|)ersons  to  xvhom  confidential 
information  jiertains  by  alloxving  the 
Bureau  to  ])ul)lish  materials  it  derives 
from  such  confidential  information  only 
if  the  materials  do  not  identify  “ilirectly 
or  indirectly"  the  persons  to  xvhom  it 
pertains.  This  jirovision  iirecludes  the 
Bureau  from  publishing  materials  that 
identify  such  ])er.sons  ex])resslv  or  that 
a  reader  could  combine  xvith  materials 
readily  available  from  other  sources  to 
deduce  the  identity  of  such  persons. 

The  Bureau  believes  that  tlie  intinim 
final  rule  strikes  an  appropriate  balance 
hetxveen  the  need  to  maintain  the 
confidentiality  of  proprietary  or  other 
sensitive  information  and  the  Burtiau's 
obligations,  iindiir  jjroyisions  of  the 
Dodd-Frank  Act  such  as  .siictions  11)21 
and  1022.  to  inform  the  jniblic  about  the 
functioniug  of  the  market])lace  for 
consumer  financial  products  and 
services. 

The  Bureau  also  concludes  that  it  is 
inappropriate  to  specify  more  detailed 
criteria  for  detm  inining  xvhen  materials 
derived  from  confidential  information 
are  sufficiently  anonymized  for 
disclosure.  The  ap])lical)le  criteria  will 
differ  significantly  depending  uj)on  the 
type  of  confidential  information  at  issue 
and  the  context  in  xvhii;h  it  i-xists.  The 
interim  final  rule  offers  ajipropriate 
discretion  to  the  Bureau  to  make 
determinations  based  upon  the  facts  and 
circumstances  of  each  .set  of  materials  it 
seeks  to  disclo.se. 

The  Bureau  adopts  ])aragrai)h  (d)  of 
the  interim  final  rule  xvithout 
modification.  This  |)aragraph  does  not 
authorize  the  Bureau,  ])ur.suant  to  the 
terms  of  its  confidentiality  agriManents 
xvith  other  agencies,  to  xvithhold 
confidential  information  from 
disclosure  when  applicable  laxvs,  such 
as  the  k'OlA,  reipiire  its  disclosure. 
Instead,  this  paragrajih  simply  clarifies 
that  suh|)art  D  does  not  pin  init  or 
authorize  the  Bureau  to  voluntarily 
disclose  confidential  information  that  it 
obtains  from  other  agencies,  in  violation 
of  its  confidentiality  agreements  xvith 
such  agencies,  xvlien;  applicable  laxv 


otlunwi.se  authorizes  (but  does  not 
reipiire)  the  Bureau  to  disclose  the 
information.  These  agreements  xvould 
not  and  could  not  jireclude  the 
disclosure  of  i:onfidential  information 
xvhere  ajiplicable  laxv  nHjuires  the 
Bureau  to  di.sclose  it.  In  this  regard,  the 
Bureau  notes  that  1070.41  (a)  of  this 
suhiiart  authorizes  the  Bureau  to 
disc.lo.se  confidential  information  "as 
reciuired  by  laxv"  and  that  ^1070.40 
states  that  the  provisions  of  suh])art  1) 
do  not  govern  the  Bureau's  responses  to 
FOIA  reiiuests.  Finally,  xve  note  that 
none  of  the  Bureau's  confidentiality 
agreinnents  iiurport  to  ])rechide  the 
Bureau  from  di.sclosing  confidential 
information  xvhere  apjilicahle  laxv 
requires  it  do  so. 

Section  1070.42  Disclosure  of 
Confidential  Siqiervi.sory  Information  to 
and  by  Siqiervi.sed  Financial 
Institutions 

Section  1070.42(a)  of  the  interim  final 
rule  ])rovides  that  the  Bureau  may,  in  its 
discretion,  disclose  confidential 
sujiervisorv  information,  such  as  re])orts 
of  examination,  to  supervised  financial 
institutions  to  xvhich  the  niports  pertain. 
To  the  (;xtent  that  the  Bureau  chooses  to 
do  .so,  (5  1070.42(1))  ])rohihits  institutions 
from  further  disseminating  the 
confidential  information  they  receive 
exce])t  in  limited  circumstances. 
Supervised  financial  institutions  may 
share  confidential  supervisory 
information  xvith  their  directors, 
officers,  and  enqiloyees.  and  xvith  tho.se 
of  their  parent  comj)anies.  to  the  extent 
that  the  disclosure  of  such  confidential 
sui)ervisorv  information  is  relevant  to 
the  ])erformance  of  such  individuals’ 
assigned  duties.  Supmvised  financial 
institutions  may  also  share  confidential 
supervi.sorv  information  xvith  their  (or 
their  ])areut  com])anie.s’)  outside  legal 
counsel,  certified  ])ul)Iic  accountants, 
and  consultants,  provided  that  the 
supervi.setl  financial  institutions  take 
rea.sonahle  ste]).s  to  ensure  that  such 
legal  counsel,  accountants,  or 
consultants  do  not  utilize,  make  or 
retain  co])ies  of.  or  further  di.sclose 
confidential  information  excejit  as  is 
nece.ssarv  to  provide  advice  to  tin; 
supervi.sed  financial  institutions,  tlnnr 
])arent  i:om])anie.s,  or  to  their  re.s])e{;tive 
directors,  officers,  or  (anployees. 
Furthermore,  the  in.stitutions  mu.st  keep 
xvritten  records  of  their  disclosures  of 
confidential  information  to  their  legal 
counsel,  accountants,  and  consultants, 
along  xvith  the  steps  they  have  taken  to 
ensure  that  these  accountants,  legal 
counsel,  and  consultants  do  not 
impro])erly  utilize,  make  or  ndain 
copies  of,  or  disclose  such  information. 
Supervi.sed  financial  institutions  shall 
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jirovide  these  written  records  to  the 
Bureau,  u|K)n  reciuest  or  diMuand. 

One  coinmenter  criticizes  §  1070.42(1)) 
ot  the  interim  final  rule,  whic:h  ])r()hihits 
financial  institutions  in  recei])t  of 
confidential  information  from  further 
disclosing  such  information,  exce])t  to 
its  officers,  directors,  i)arents,  and 
certain  of  its  employees,  and  to  its 
outside  accountants,  legal  counsel,  and 
consultants.  The  coinmenter  argues  that 
this  provision  is  unreasonably 
restrictive  in  that  financial  institutions 
may  have  legitimate  reasons  to  share 
confidential  information  with  affiliates 
and  with  any  manner  of  third-partv 
.service  jiroviders  acting  on  their  behalf, 
(’.ommenters  al.so  object  to  the 
re(]uirement  of  ^  l()7().42(h)(2)(ii)  that 
financial  institutions  keep  a  written 
account  of  all  of  their  disclosures  of 
confidential  information  to  third  jiarties. 
The  coinmenter  argues  that  the  Bureau 
has  no  authority  to  reijuire  such 
accounting  to  the  extent  that  disclosures 
occur  ill  a  |)rivileged  context. 

The  Bureau  modifies  ])aragra]ihs  (a) 
and  (h)  of  the  interim  final  rule.  The 
final  rule  jiennits  the  Bureau  to  disclo.se 
confidential  su])ervisory  information 
that  concerns  a  sipiervised  financial 
institution  or  its  service  jiroviders  (as 
section  1()()2(2())  of  the  Dodd-hrank  Act 
defines  that  term)  to  that  supervised 
financial  institution,  to  its  directors, 
officers,  trustees,  members,  general 
liartners.  or  employees,  as  well  as  to  its 
“affiliates"  (as  section  1002(1)  of  the 
Dodd-Frank  Act  defines  that  term)  and 
the  directors,  officers,  trustees, 
memhers.  general  partners,  or 
emjiloyees  of  such  affiliates.  'Fhe  final 
rule  al.so  permits  a  sipiervised  financial 
institution  to  further  di.sclose 
confidential  supervisory  information 
that  it  lawfully  receives  from  the  Bureau 
to  its  directors,  officers,  trustees, 
memhers.  general  jiartners,  and 
em|)loyee.s  and  to  its  affiliates  and  its 
affiliate’s  directors,  officers,  trustees, 
members,  general  partners,  or 
emj)loyees,  to  the  extent  that  such 
di.sclosures  are  relevant  to  the 
])erformance  of  these  individuals’ 
assigned  duties. 

I'Tirthermore,  the  final  rule  now 
permits  a  supervised  financial 
institution  or  its  affiliate  to  further 
disclo.se  confidential  supervisorv 
information  that  it  lawfullv  receives 
from  the  Bureau  to  its  certified  public 
accountants,  outside  legal  couu.sel, 
contractors,  consultants,  and  service 
providers  as  well  as.  with  the  prior 
written  authorization  of  the  Associate 
Director  for  Supervision,  Enforcement, 
and  P'air  Lending  or  his  or  her  delegee. 
to  other  persons,  provided  that  the 
supervised  financial  institution  or  its 


affiliate  shall  take  reasonable  steps  to 
ensure  that  such  recipients  do  not, 
without  the  |)rior  written  ajiproval  of 
the  A.ssociate  Director  for  Supervision, 
Enforcement,  and  Fair  Lending  or  his  or 
her  delegee.  utilize,  make  or  retain 
co|)ie.s  of,  or  di.sclose  confidential 
.sujiervisory  information  for  any 
purpo.se,  excejit  as  is  necessary  to 
jirovide  advice  or  services  to  the 
suiiervised  financial  institution  or  its 
affiliate. 

In  response  to  the  comments 
discu.ssed  above,  the  final  rule  deletes 
the  disclosure  accounting  re(|uirements 
of  ])aragraph  (h)(2)(ii)  of  this  section. 

The  Bureau  agrees  with  commenters 
that  this  accounting  reiiuirement  is 
hurdensome  and  that  the  restrictions  of 
§  1070.47  of  this  suhpart  are  sufficient  to 
protect  confidential  supervi.sorv 
information  against  further  disclosures. 

Section  1070.43  Di.sclosure  of 
Confidential  Information  to  Law 
Enforcement  Agencies  and  Other 
Covermnent  Agencies 

Section  1070.43  sets  forth 
circumstances  under  which  the  Bureau 
must  or  may  di.scIo.se  various  categories 
of  confidential  information  to  other 
government  agencies. 

.Section  1070.43(a)(1)  imiilements 
sections  1022(c)((i)(C)(i)  and 
102.5(e)(1)(C)  of  the  Dodd-1'’rank  Act, 
which  require  the  Bureau  to  share  with 
f’cileral  and  .State  agencies  having 
jurisdiction  over  sipiervi.sed  financial 
institutions,  the  Bureau’s  reports  of 
examination  oftho.se  supervised 
financial  in.stitutions,  including  drafts 
thereof,  final  reports,  and  revisions  to 
final  rejiorts,  provided  that  the  Bureau 
receives  from  the  agencies  reasonable 
a.ssurances  that  they  will  maintain  the 
confidentiality  of  the  information 
provided. 

.Section  1070.43(a)(2)  implements 
section  1013(h)(3)(D)  of  the  Dodd-Frank 
Act,  which  reijuires  the  Bureau  to  share 
confidential  consumer  complaint 
information  with  Federal  and  .State 
agencies,  ])rovided  that  the  agencies  first 
give  written  assurances  to  the  Bureau 
that  they  will  maintain  such 
information  in  a  manner  that  conforms 
to  the  standards  that  ap])ly  to  Federal 
agencies  for  the  jirotection  of  the 
confidentiality  of  |)er.sonally  identifiable 
information  and  for  data  .security  and 
integritv. 

.Section  1070.43(1))(1)  of  the  interim 
final  rule  authorizes  the  Bureau  to  make 
discretionary  disclosures  of  confidential 
information  to  Federal  and  .State 
agencies  under  certain  circumstances. 
For  example,  this  provision  imjilements 
section  l()22(c)(())((])(ii)  of  the  Dodd- 
Frank  Act.  which  authorizes  the  Bureau, 


ui)on  reipiest,  to  share  examination 
rejiorts  as  well  as  other  rejiorts  and 
confidential  su|)ervisory  information 
about  supervi.sed  financial  in.stitutions 
with  Federal  and  .State  agencies  having 
jurisdiction  over  those  in.stitutions. 
.Section  l()70.43(l))(l )  also  authorizes  the 
Bureau,  upon  reijuest,  to  share 
confidential  investigatory  information 
about  su])ervised  financial  institutions 
with  Federal  aud  .State  agencies  having 
jurisdiction  over  those  institutions. 

.Section  l()7().43(h)(2)  sets  forth 
procedures  for  P'ederal  and  .State 
agencies  to  follow  when  reipiesting 
acce.ss  to  the  Bureau’s  confidential 
information  as  .set  forth  in  section 
1()7().43(1))(1 ).  The  Bureau’s  (General 
Couu.sel  is  responsible  for  acting  upon 
such  reipie.sts  in  consultation  with  the 
Bureau’s  As.sociate  Director  for 
.Sujjervision,  Enforcement,  and  P’air 
Lending  or  with  other  apjirojiriate 
Bureau  personnel.  Requests  mu.st  he 
submitted  in  writing  by  authorized 
officers  or  employees  of  the  reipiesting 
agencies.  Requests  should  de.scrihe  the 
nature  of  the  confidential  information 
and  documents  sought  and  the  purposes 
for  which  it  will  he  used.  Reipiests 
should  al.so  identifv  the  ageucv’s  legal 
authoritv  for  nuiuesting  the  documents 
aud  any  jirovisions  that  restrict  the 
Bureau’s  authoritv  to  disclose  the 
information.  P’inally.  the  reiiuests 
should  certify  that  the  reipiesting  agency 
will  maintain  the  reipiested  confidential 
information  in  accordance  with  this  rule 
and  in  a  manner  that  conforms  to  the 
.standards  that  apply  to  Federal  agencies 
for  the  protection  of  the  confidentiality 
of  personally  identifiable  information 
and  for  data  .security  and  integrity. 
Moreover,  the  reipiests  should  certifv 
that  the  agencies  will  adhere  to  any 
additional  conditions  or  limitations  that 
the  Bureau,  in  its  discretion,  decides  to 
impose. 

.Section  l()7().43(c)  clarifies  that 
reipiests  by  .State  agencies  for 
information  or  records  of  the  Bureau 
that  do  not  c.onstitute  confidential 
information  must  be  made  in 
accordance  with  the  Bureau’s  P’OIA 
regulations  set  forth  in  .suh|)art  B. 

.Sections  l()7().43(d)  permits  the 
Bureau  to  enter  into  agreements  with 
P’ederal  and  .State  agencies  that  provide 
for  standing  access  to  confidential 
information. 

'I’he  majoritv  of  the  comments  that  the 
Bureau  received  in  respon.se  to  the 
interim  final  rule  pertain  to  ^  1070.43. 

.Several  commenters  argue  that  the 
Bureau  lacks  authority  under  the  Dodd- 
Frank  Act  to  make  disclosures  of 
confidential  information  either  at  all  or 
to  the  extent  jirovided  by  §  1070.43. 
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One  conimenter  asserts  that  the  Dodd- 
Frank  Act  does  not  authorize  the  I3nr(;au 
to  (li.sclose  any  confidential  inlbnnation 
to  the  .State  attorneys  gcMieral  or  to 
private  parties.  This  connnenter  argues 
that  the  Bureau  ])roinnlgate(t 
4}  1070.43(1))  of  the  interim  final  rule 
based  upon  a  misinterpretation  of 
section  1022(c)((>)(('.)(ii)  of  the  Dodd- 
Frank  Act.  .Section  1022(c)(()){(^)(ii)  of 
the  Dodd-Frank  Act  jnovides  that.  ‘‘|iln 
addition  to  the  |examination|  re])orts 
descrilMid  in  clause  (i).  the  (^Fl’B  mav. 
in  its  discretion,  furnish  to  a  prudential 
regulator  or  other  agency  having 
jurisdiction  over  a  covered  jierson  or 
servic;e  j)rovi(ter  anv  other  re])ort  or 
other  confidential  .sui)ervisorv 
information  concerning  such  ])er.son 
examined  hy  the  CFPB  under  the 
authority  of  any  other  provision  of 
Federal  law."  The  commenter  argues 
that  this  provision  does  not  authorize 
the  Bureau  to  disclose  confidential 
snpervi.sorv  information;  rather,  it 
authorizes  the  Bureau  to  withhold 
supervisory  information.  That  is.  the 
commenter  believes  that  section 
1()22(c)((i)((')(ii)  means  that  the  Bureau 
mav  decline  to  di.sclose  confidential 
supervisory  information  to  other 
agencies  when  a  |)rovision  of  Federal 
law  other  than  section  l()22(c)((i)((d(i) 
authorizes  the  disclosure.  This 
commenter  also  asserts  that  section 
l()22(c)(())((;)(ii)  of  the  Dodd-Frank  Act 
permits  discretionary  (li.sclosures  only 
to  a  ‘‘prudential  regulatory  or  other 
agency"  and  that  these  terms  do  not 
include  .State  attorneys  general  or 
private  parties. 

Other  commenters  argue  that  the 
Dodd-F'rank  Act  does  not  authorize  the 
Bureau  to  di.sclose  confidential 
information  to  .State  attorneys  general 
for  j)uri)o.ses  unrelated  to  the 
enforcement  of  consumer  financial  law 
or,  as  stated  hy  one  commenter.  for 
purposes  unrelated  to  the  enforcement 
of  Federal  consumer  financial  law. 

(kmnnenters  furthermore  argue  that 
by  authorizing  the  Bureau  to  share 
confidential  information  with  .State 
attorneys  general  in  circumstances 
where  they  lack  authority  to  enforce 
a|)plicahle  law  within  the  judicial 
l)roce.ss.  §  1070.43(1))  expands  .State 
investigative  powers  beyond  the  limits 
set  forth  in  section  1047  of  the  Dodd- 
Frank  Act  and  the  .Suj)reme  (Court's 
decision  in  (aioiuo  v.  ('Aadriiv^haiisc 
Ass'n.  LLC.  .5.57  U..S.  .51‘)  (200‘)).  .Section 
1047  of  the  Dodd-Frank  Act  amends  tin; 
National  Bank  Act  (NBA)  and  the  Home 
Owners  l.oan  Act  (HOI.A)  to  confirm  the 
.Supreme  (Court's  view  in  (aioiuo  that 
the  NBA's  references  to  visitorial 
authority  of  the  Office  of  the 
Oom|)troller  of  the  (airrency  do  not  limit 


or  restrict  the  authority  of  .State 
attorneys  general  to  enforce  a])])lical)le 
law  against  national  hanks  or  Federal 
.savings  as.sociations  or  to  seek  relief  as 
authorized  hy  such  law.  According  to 
the  commenters.  the  (aioiuo  decision 
rejects  a  .State  attorney  general's 
authority  to  obtain  information  dii'ectly 
from  national  hanks  when  it  does  so 
outside  of  the  context  of  a  judicial 
proceeding  where  it  is  seeking  to 
enforce  applicable  law.  The  commenters 
aigue  that  in  codifying  the  (aioiuo 
decision  in  .section  1047  of  the  Dodd- 
Frank  Act.  (Congress  could  not  have 
intended  for  State  attorneys  general  to 
he  able  to  obtain  from  the  Bureau 
confidential  information  relating  to 
national  hanks  that  these  attorneys 
general  could  not  obtain  directly  from 
such  hanks.  These  commenters  ])ro])ose 
that  the  Bureau  limit  its  disclosure  of 
confidential  information  to  .State 
attorneys  general  to  circumstances 
where  the  attorneys  general  exercise 
their  authority  to  enforce  ap])licahle  law 
within  a  judicial  process  and  such 
di.sclosure  relates  to  the  exeicise  of  that 
authority  by  the  .State  attorneys  general. 

Other  commenters  argue  that  the 
Bureau  should  either  ])i()hihit  outright 
the  di.sclosure  of  confidential 
information  to  other  agencies,  and  to 
.State  attorneys  general  in  particular,  or 
restrict  the  circumstances  under  which 
the  Bureau  mav  do  .so.  (iommenters 
])re.sent  varied  j)ropo.sals  for  a|)|)licahle 
disclosure  standards. 

One  commenter  propo.ses  that  the 
Bureau  limit  the  disclosure  of 
confidential  information  to  State 
attorneys  general  to  circumstances 
where  the  attorneys  general  demonstrate 
that  they  seek  such  infoiination  for 
puri)ose.s  of  enforcing  consumer 
financial  protection  laws.  Other 
commenters  propo.se  that  disclosures  of 
confidential  supervisory  information 
should  he  limited  to  agencies  with 
financial  in.stitution  snpervi.sorv 
authority. 

.Some  t:ommenter.s  suggest  that, 
consi.stent  with  disclosure  standarrls 
promulgated  by  some  other  Federal 
l)ank  I'egulatory  agencies,  the  Bureau 
should  permit  discretionarv  disclosures 
of  confidential  .sui)ervisory  information 
only  if  retiuesters  demonstrate  a 
substantial  need  for  the  infoiination  that 
outweighs  the  need  to  maintain 
confidentialitv  and  onlv  when 
recjuestors  have  no  other  means  of 
ac(|uiring  the  information  directly  from 
the  financial  institutions  to  which  it 
pertains  or  otherwi.se. 

(Commenters  al.so  ])ro])ose  that  the 
Bureau  impose  additional  ])rocedural 
recjuirements  for  the  discretionary 
di.sclosure  of  confidential  information. 


.Several  commenters  j)ro])ose  that 
r(!(]ue.sts  for  confidential  information 
should  h(!  granted  only  when  made  by 
.senior  officials  of  or  the  heads  of 
requesting  agencies.  Others  suggest  that 
the  Bureau  should  reiiuire  rcKiuesters  of 
confidential  information  to  repre.sent 
that  thev  have  implemented  and 
maintain  comprehensive  information 
.security  programs  to  protect  the 
confidentialitv  and  securitv  of  the 
information  recpiested.  They  maintain 
that  the  Bureau  should  take  steps  to 
confirm  such  repre.sentations  and  audit 
recpiesters'  sy.stems  for  maintaining  the 
confidentiality  and  .security  of 
information  disclosed. 

(Commenters  furthermore  argue  that 
the  Bureau  should  provide  financial 
institutions  with  notice  of  third  party 
reipiests  for  confidential  information  as 
well  as  opportunities  to  object  to  such 
disclosures  unless  the  Bureau 
determines,  in  its  discretion,  that  doing 
.so  would  advantage  or  prejudice  any  of 
the  parties  in  the  matter  at  i.ssue. 
.Similarly,  one  commenter  suggests  that 
the  Bureau  should  refer  recpiests  for 
confidential  information  to  prudential 
regulators  .so  that  they  can  prohibit 
di.sclosure  if  a  rational  basis  exists  to 
conclude  that  disclosure  would  threaten 
the  safety  and  soundness  of  the 
institutions  concerned. 

Finally,  one  commenter  asks  the 
Bureau  to  clarify  that  ^  1  ()7().43(a)(l ). 
which  re(|uire.s  the  Bureau  to  disclose 
reports  of  examination  to  certain 
Federal  and  .State  agencies.  j)ertains  to 
examination  re])orts  of  both  depository 
and  non-de])o.sitory  in.stitutions. 

As  a  preliminary  matter,  the  Bureau 
affirms  its  authority  under  the  Dodd- 
Frank  Act  to  promulgate  a  rule  that 
provides  for  the  disclosure  of 
confidential  information  to  Federal  and 
.State  agencies,  including  .State  attorneys 
general. 

.Section  1012  of  the  Dodd-Frank  Act 
grants  to  the  Director  authority  to 
establish  rules  for  conducting  the 
general  business  of  the  Bureau,  to 
im])lement  the  Federal  consumer 
financial  laws  through  rules,  and  to 
])erform  such  other  func:tion.s  as  mav  he 
authorized  or  recjuired  by  law.  In 
addition,  section  1()22(1))(1)  authorizes 
the  Bureau  to  “])rescril)e  rules  *  *  *,  as 
mav  be  necessarv  or  appropriate  to 
enable  the  Bureau  to  administer  and 
carry  out  the  i)ur])oses  and  objectives  of 
the  Federal  consumer  financial  laws 
*  *  *.’’ Finally,  section  l()22(c)(())(A)  of 
the  Dodd-Frank  Act  authorizes  the 
Bureau  to  ‘‘])re.scrihe  rules  regarding  the 
confidential  treatment  of  information 
obtained  from  ])ersons  in  connection 
with  the  exerci.se  of  its  authorities  under 
Federal  consumer  financial  law."  These 
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and  othor  jjiovisions  of  tho  Docld-T*  rank  \> 
Act  in’ovidi!  tho  Ihiroau  with  amp  (-  | 

aiitliority  to  proscril)o  rulos  that  govern  i- 
which  of  tho  information  that  it  >' 

gonoratos  or  obtains  it  will  regard  as 
“confidential,”  what  confidentiality  ‘ 

means,  and  the  terms  and  conditions  ^ 

muler  which  the  Ihirean  will  shaie 
confidential  information  with  other 
Federal  or  State  agencies. 

luirthennore.  §  107().4;t  implements 
several  iirovisions  of  the  Dodd-hraiik 
Act  that  require  or  authorize  the  Bure,au 
to  share  confidential  information  with 
Federal  and  State  agencies.' 

For  exanqile,  section  lUl.f  ol  the 
Dodd-Frank  Act  expressly  recpiires  the 
Bureau  to  route  consumer  complamt.s  to 
Federal  and  State  agencies  as  well  as  to 

share  consumer  complaint  mionnation 
with  prudential  regulators,  the  Federal 
Trade  Commission,  other  Federal 
agencies,  and  State  agencies,  provideil 
that  such  agencies  protect  the 
cionfidentiality  of  iiersonally  identiliahlc 
information  associated  with  such 
complaints.  Section  l()70.4.t(a)(2  of  the 
rule  imidements  this  provision  ot  the 

'^'seliUon  1022(cK(i)(C'Ki) 

Frank  Act  requires  the  Bureau  to  share 
with  lu'udential  regulators.  State 
regulators,  or  any  other  Federal  agencies 
hirving  jurisdiction  over  a  covered 
iier.son  or  service  jirovider  “any  report 
of  examination  made  hy  the  Bnrean 


-  S.Tli<.n  U17(1.4:i  ol  llio  n.lo  ..oinporls  ivilli 
stH.tion  l(122(r,)(«)  of  tl.o  Dod.l-frank  Aot.  .Sja.tion 
10  v;((:)(8)  of  lha  DoiUl-lMank  .\(:1  nuiuiros  Iho 
Huroau  to  •lako  sloi>s  to  onsiiro  ‘.u.,,  ’ 

porsonal.  or  ca.nfiilontial  c.onsumor  mionnation  t  i.it 
is  orotootml  from  iml.lir,  disolosmo  nmlor  sw.tion 
aS2(l))  or  5.S2a  of  titla  ,S.  Unitiul  .States  Code,  or  ain 
other  provision  of  law.  is  not  made  indiln.  nndei 
this  tille."  The  tfnrean  interprets  tins  iirovision  ol 
the  Dodd-Frank  Act  lo  rerinire  the  Hureau  to  take 
st.-ps  to  lirevent  •  pnhlit  "  disclosures  ol  this 
infl.rmatiom  .section  U122(c)(»)  does  not 
the  Bnrean  from  sliaring  this  mlormation  w  itli  otlu  r 
timles  as  loiif.  as  the  Bnrean  taki.  steps  to  ensure 
that  the.se  agencies  will  not  make  the  mlormation 
availahle  to  the  pnhlic.  If  Hie  Bnrean  takes  such 
steiis.  then  its  sharing  ol  conlidential  mloim.i  ion 
with  other  agencies  is  not  tantamount  to  a  tnihlic 
disclosure. 

,ule  inclndes  ap,iro,,riate  iiinasnn^to  ensme 
that  inlorinatioii  that  the  Bnrean  shares  x  itli  otlu  i 
i,<.encies  will  remain  conlidential  once  shaied. 
.Section  H17(1.4:t(a)  recpiires  the 

certain  confidential  inlorniation  willi  .Stale.  .i„i  ni.i  .. 
oiilv  to  the  extent  that  these  agencies  pro\  nle 
assurances  to  the  Bnrean  that  thev  ''  j  i 
information  in  c.onfidem:e.  .Seclion  lll/tl.4.i(h) 
nthmizes  the  Ceneral  f.onnsel  to  grant  agency 
,,.,piests  for  access  to  confidential  inlorniation  onU 
tn  Ihe  extent  that  the  recpiesting  agencies  lirst 
commit  to  maintain  the  inlorniation  in  (.onhdi.iu.i.. 
Fniihermore.  section  U)7().47(a)  ol  ".'‘”''1" 
nrohihits  agemaes  in  receuil  ol  conlidential 
information  from  further  disclosing  sncIi 
information  to  third  ,.arties  without  "»■  P';;"' 
written  iiermission  of  the  Bureau.  l-istU  .  sc.clu  n 
1071)  47(c)  iireserves  any  ainilicahle  lega  ini'  i  (.gi  s 
'vhen  the  Bureau  shares  conlidential  mlormation 
with  other  agenides. 


with  rospoct  to  such  porsou.  and  to  all  mith 

rovi.sions  made  to  such  101)01 1,  ' 

provided  that  such  rogulators  or  »  ^ 

ligoncios  give  tho  Buroavi  roasouahlo  uii 

aLurancos  tliat  they  will  mamBiin  tho  t  ic 

coufidontialitvoftho  iiilormation 

sharotl.  Soction  l()7().42(aKlj  ol  ll^  ru  o  a.u 
implomonts  this  provision  ol  tho  DoM-  tK^^ 

'  '  i'll  addition  to  roiiuiriug  tho  Biiroau  to  tha 
share  oxaminatioii  reports  with  other  sec. 

rogulators  and  Federal  agenc.ies.  secDon  Ac 
l()22fc.)((iKC-Ki>)  ‘>1'  Dodd-Frank  Act 
permits  the  Bureau,  “in  its  di.scretion,  cm 
Itol  furnish  to  a  prudentia  regulator  oi 
other  ageiicv  having  jurisdiction  ovei  a 
covered  person  or  service  provider  any  cm 
other  report  or  other  conlidential  ^ 

sunervisorv  information  concerning  ‘  o 

such  person  examineil  hy  the  Bureau  ai 
under  the  authority  of  any  other  so 

nn, vision  of  Fn.lornl  law."  fho  Burnau 
inlorprols  illis  provision  as  pniniitting  it 
to  share  examination  reports  as  wel  1  as  u. 

,  other  rejiorts  and  conlidential  hi 

supervisorv  inlorniation  with  all 

prndentiarregulators  and  all  agencies—  u 
including  State  attorneys  general--that 
have  jurisdiction  over  the  covered 
iiorsons  or  service  jiroviders  to  which  a 
the  shared  information  pertains.  Section  1 
1  ()7D.4:{(h)  of  the  rule  implements  this  r 
.o  provision  of  the  Dodd-Frank  Act. 

The  Bureau  disagrees  with  the  t 

commeiiter  who  argues  that  section  ) 

l()22(c,)((i)((:)(ii)  of  the  Dodd-Frank  Act  ; 
should  not  he  interpreted  as  a  grant  ot 
discretionarv  authority  to  share 
confidential’  supervisory  inlorniation 
with  other  agencies,  and  J’fjL 

merelv  (inalifies  section  l()22fc)(())(C.Ki) 
of  the  Dodd-Frank  Act  by  authorizing 
nv  the  Bureau  to  withhold  from  (dher 

agemdes  reports  or  other  coniidential 
'*  suiiervisorv  information  that  the  Bureau 
’  generates  or  obtains  pursuant  to  Federal 
laws  other  than  the  Dodd-Frank  Act. 
tlmr  The  commenter's  interpretation  ot 

section  1022(c)(())(CKii)  is  contrary  to 
what  the  Bureau  concludes  is  the  liettei 
meaning  of  the  provision.  Rather  than 
use  language  which  states  or  implies 
that  section  1022(cK()l(CKii)  cpiahfies  or 
limits  the  information  sharing 
nKiuirement  of  section  1  ()22(c)  b)  U  0. 
Congress  began  section  1022(c.l(())(C.Kii) 
iicios  with  the  language  “ji In  addition  to  the 
reiiorts  described  in  clause  (i).  the 
Bureau  may.  in  its  discretion,  turnish 

*  *  *”  This  language  suggests  that 

Cinsniss  iiil.Mi.I.ul  lor  lliii 
sliiiriiiR  iiiilliorily  il  Rriiiiliiil  m  il.iiiM.  ("I 
to  he  a  positive  grant  of  authority  that 
suiitilemeiits  the  authority  it  granted  in 
clan.se  (i).  Moreover,  the  la.st  portion  oi 
section  l()22(c)((iKCKiil-“any  other 
rei)ort  or  other  confidential  supervisoiy 
information  concerning  such  person 
examined  hy  the  Bureau  under  the 


authority  of  any  other  provision  of 
Federal  law”— sugge.sts  that  in  addition 
to  the  examination  reports  that  the 
Bureau  iiiu.st  share  with  other  agenc.ies. 
the  Bureau  may  also  choose  to  share 
with  other  agencies  other  reports  oi 
confidential  supervisory  inlorniation 
that  it  creates  or  obtains  through  its 
oxerci.se  of  examination  powers  other 
than  those  that  Congress  describes  m 
section  l()22(c,)f(iKC)  of  the  Dodd-Frank 

The  Bureau  also  disagrees  wdli 
commenters  that  section  1()22(c.)(())(C.)  of 
the  Dodd-Frank  Act  does  not  permit  the 
Bureau  to  share  examination  reports  or 
confidential  supervisory  information 
with  State  attorneys  general.  In 
delineating  the  Bureau’s  responsi  iilities 
and  authorities  to  share  conlidential 
supervisorv  information,  sectimi 
1022(cK(iK'C)  of  the  Dodd-Frank  Act 
discusses  sharing  with  a  “regulator  a 
term  that,  when  apjilied  to  the  States, 
niav  include  a  State  attorney  general  in 
certain  circumstances — and  sharing 
with  an  “agency" — a  broader  term  tha  . 
when  applied  to  the  States, 
oncompasses  State  attorneys  general  in 
all  circnnistances.  When  section 
11  1022(c.K())(C)(i)  provides  that  the  Bureau 

must  share  examination  reports  with  a 
“prudential  regulator,  a  State  regulator, 
or  anv  other  F’ederal  agency  having 
jurisdiction  over  a  covered  iierson  or 
service  iirovider,”  the  Bureau  mteriire  s 
the  Iirovision  to  require  it  to  share  siK.h 
reiiorts  with  State  attorneys  general  to 
the  extent  that  they  regulate  the  covered 
1  iier.sons  or  service  providers  to  which 
i]  the  reports  pertain,  hut  not  to  require 
the  Bureau  to  share  these  reiiorts  with 
State  attornevs  general  that  do  not 
reoulate  such  entities.  Nevertheless, 
an  when  section  1022(c.)(b](C)(n)  provides 
ral  that  the  Bureau  may  share  examination 
reports,  as  well  as  other  reports  or 
confidential  supervisory  information, 
with  “a  prudential  regulator  or  other 
ler  agency  having  jurisdiction  over  a 
1  covered  person  or  servu:e  iirovider.  it 

nermits  the  Bureau  to  share  examination 
1  or  reports  as  well  as  other  reports  and 

I  onfidential  supervisory  iiiforniation 
ih  with  all  Federal  and  State  agencies 
Ifii)  including  State  attorney.s  general,  that 
ho  hoth  do  and  do  not  regulate  the  cm  cu.d 
persons  or  service  iiroviders  to  whu.li 
h  the  information  pertains  (to  the  extent 
that  such  agencies  have  jurisdictimi 
1)11  over  such  covered  persons  or  service 
e  (iil  Iiroviders). 

at  Although  the  Bureau  has  legal 

1  in  aiithoritv  under  the  Dodd-Frank  Act  to 
1  of  promulgate  1070.42.  and  to  sharo  its 
confidential  information  with  othci 
sorv  agencies,  including  with  State  attorneys 
n  ■  oeneral.  the  Bureau  has  made  clear  that 
h  intends  lo  exercise  its  discretion 


Federal  Register /  Vol.  78.  No.  82 /Friday,  February  15,  2013 /Rules  and  Regulations 


11497 


carefully.  The  Bureau  recent Iv 
articulated  the  following  policy  for 
.sharing  confidential  suiiervisory 
information  with  law  enforcement 
agt;ncit;s: 

I't'jlie  tSiinsiu  will  not  rontinolv  shiin; 
i:onli(lential  siiptTvisorv  inforniiition  with 
ageiu;i(;s  that  an;  not  (Migageil  in  sii|)(!rvi.si()n. 
Bxcept  where  nsiuinHl  hy  law.  tin;  Bureau’s 
pnlii.y  is  to  slian^  «:onli(lenlial  supervisory 
intorinalion  with  law  (uilbrcennuit  ageneiiis. 
including  .State;  .Attorneys  Ceneral.  only  in 
v(;ry  linnt(;d  ciriannstances  and  upon  r(;vi(;w 
of  all  of  the  relevant  facts  and  i:onsiderations. 
'flu;  significance  of  the;  law  (;nforc(;in(;nl 
int(;n;st  at  stake;  will  he;  an  iin|)eirtanl 
e:e)nsiele;ralie)n  in  any  such  re;vie;w.  Ile)we;ve;r. 
e;ve;n  the  furthe;r:nie;e;  eef  a  signifie:anl  law 
e;nfe)re:e;me;nl  inle;re;sl  will  neet  always  he; 
sidrie;ie;nt.  anel  the;  Bnre;au  may  still  ele;e:line 
te)  share;  ce)nfiele;ntial  supe;rvise)rv  infe)rinalie)n 
l)ase;el  upeni  e)the;r  e:onsiele;nilie)ns.  inedueling 
the  inte;grily  e)f  the  snpe;rvise)ry  |)re)e:e;ss  anel 
the;  iin|)e)rtaiu;e;  e)f  pre;se;rving  the; 
e:e)nfieie;ntialitv  eif  the;  infeerinatieju.  In  lhe;se; 
e;ire:umslane:e;s.  the;  eleea.siein  whe;the;r  te; 
pre)viele;  e:e)nfiele;ntial  supe;rvise)rv  infeerination 
te)  ane)the;r  age;ne:y  will  he;  inaele;  hy  the; 

(u;ne;nd  (ienmse;l.  in  e:e)nsullatie)n  with 
a|)|)re)priale;  Bure;aii  |)e;rse)nne;l. 

CFIMl  Bulletin  12-01  ()an.  4.  2012) 
(f(K)fnote  and  citation  omitt(;d).  The 
Bun;au  intends  to  emplov  this  policy 
when  it  decides  wludhetr.  and  to  what 
(!xtent.  to  share  confidential  supervisory 
information  with  .State;  attorneys 
g(;n(;ral. 

The  Bun;au  also  detclinets  te) 
incorporate  into  1070.48(h)  additional 
jrrocedural  retepiirements  for  sharing 
confidential  information  with  other 
agenci(;s.  .Setetion  1070.48(h)  already 
rt;(juir(;s  agencies  that  recpiest 
confidential  information  to  make  formal 
written  r(;(]uests  through  aidhorized 
offic(;rs  or  emplovties.  .Such  r(;que;.sts 
mu.st  di;.scrihe;  the  information 
r(;(jU(;sted.  the  purposes  for  which  it  will 
he;  useel,  the  re;eiue;sting  age;ne:y’s  le;gal 
autheerity  fe)r  re;eiiK;sting  the;  infonnatie)n. 
anel  any  a])plie:ahle;  re;strie;tie)ns  een  its 
autluHity  te;  prote;e:t  the;  re;e|ue;ste;el 
infeermation.  Furthermore,  the;  re;eiuests 
imist  e:e;rtify  the  re;eiue;ste;r's  ceHumitment 
te)  maintain  the;  e:e)nfiele;ntiality.  .se;e:urity. 
anel  inte;grity  of  the;  re;e|eie;ste;el 
infe)rm;itie)n.  The;  (Je;ne;r<d  Cx)unse;l  alse) 
may  re;ejuire;  the;  re;e]eie;ste;r  te)  e:e;rtifv 
aelhe;re;ne:e;  te)  sue;h  aelelitie)nal  te;rms  anel 
e:e)nelitie)ns  as  she;  se;e;s  fit  te)  im])e)se;.  The; 
Bure;au  he;lie;ve;s  that  the;.se;  pre)e:e;elure;s. 
whie;h  are;  largely  e:e)nsiste;nt  with  the)se 
e)f  eether  Fe;ele;ral  hank  re;gidate)ry 
iige;ne:ie;s,  aeie;eiuate;ly  e;nsure;  that  the; 
(Ie;ne;ral  (k)un.se;l  share;s  ce)nfielential 
infe)rmatie)n  only  with  :ippre)])riate 
age;ne:ie;s.  fe)r  a])])re)|)riate;  |)urpe)se;s,  anel 
e)nly  te)  the  extent  tliat  such  age;ne:ie;s  are; 
willing  anel  able  to  ])re)te;e:t  the 


e;e)nfiele;ntiality,  .se;e;unty.  emel  inti;grity  e)f 
the;  infe)rmatie)n  eli.se:le)se;el. 

The;  Bure;au  ele)e;s  ne)t  ele;e;m  it 
ne;e:e;ssary  eer  :ip])re)])riate;  te)  impe).se;  the; 
me)re;  stringent  pre)e:e;ehinil  re;epiire;me;nts 
tlnit  e:e)mme;nte;rs  i)re)pe),se;. 

Ih)!'  e;xami)le;.  the;  Beire;;iu  ele;e:line;s  te) 
se;e;k  Ji])pre)val  e)f  preiele;nti<il  re;gul;ite)rs 
prieer  te)  gnmting  re;eiue;sts  te;  share;  its 
exnifielential  infeerniiitieni  with  e)the;r 
age;ne:ie;s.  There;  is  ne)  heisis  in  the;  Deulel- 
Frank  Ae.t  for  re;e|uiring  sue;h  ai)i)re)val 
anel  in  any  event,  there;  are;  inte;r-:ige;ne:y 
agreements  that  geevern  the;  shin  ing  e)f 
e:e)nfiele;ntial  infe)rmatie)n  he;twe;e;n 
Feeleral  anel  .Stiite;  regulateers. 

The;  Bureau  alse)  ele;e:lines  te)  iHeepiire 
that  e)nly  se;nie)r  agene:y  offienals  or 
age;ne:y  heaels  nuiy  file  re;ejuests  fe)r 
ae;e:ess  to  e;onfielential  inie)rmatie)n  whe;n 
it  alreaely  re;ejuire;s  that  e)nly  authorizeel 
e)ffie:i<ils  e)r  e;mple)ye;e;s  may  eh)  se). 

Furthe;rme)re;.  the;  Bure;au  de)e;s  not 
ele;e;ni  it  ne;e:e;ssarv  te)  unelertake;  auelits  e)f 
the  se;e;urity  sy.stems  e)f  re;e]ue;sting 
iige;ncie;s  te)  ele;te;rmine;  whe;the;r  these; 
age;ne;ie;s  are;  e;apal)le  of  aele;e|uate;ly 
safe;gnareling  e:e)nfiele;ntial  infeerniiition. 
Brie)!'  te)  elise;le)sing  e:e)nfiele;ntial 
infe)rmatie)n  ])ursuant  te)  <^1070.48(1)). 
the;  Beire;au  will  take;  re;ase)nal)le;  sle;|)s  te; 
e;nsure;  that  re;e|ue;,sting  iige;ne:ie;s  iire; 
le;gally  authe)rize;el  te)  ])re)te;e:t  the; 
e;e)nfiele;ntiality  e)f  the;  infeerniiitie)!)  anel 
lliat  the;y  have;  .syste;ms  in  pliie:e;  te) 
safe;guarel  it  fre)m  theft,  le).ss,  e)r 
emauthe)rize;el  ae:e:e;ss  e)r  eli.se;le)sure;. 

The;  Bure;au  will  ne)t  re;vi.se;  its  rule;s  te) 
reeepiire;  it  te)  ne)tify  finane:ial  institutie)ns 
when  it  re;e:e;ive;s  re;eiue;sts  fre)m  e)the;r 
age;ne:ie;s  fe)r  e:e)niiele;ntial  infe)rmatie)n  e)r 
te)  iille)W  finaneaal  institutie)ns  te)  e)hje;e:t 
to  its  elete;rminations  to  gnmt  sue:h 
re;e|eie;sts.  The;  Bure;au  share;s  infeermation 
with  e)the;r  ageneeaes  tyi)ie:ally  within  the 
e:e)ntext  of  jeeint  superviseery 
e;xaminatie)ns  anel  law  enfore:e;nu;nt 
investigations.  Within  this  exentext. 
ne)tifie:atie)n  e:e)ulel  reve;al  jerematurely 
plans  te)  inve;.stigate;  e)r  e;xamine;  finaneaal 
institutie)ns  anel  might  e:e)mpre)mise 
these;  joint  enele;avors.  .Similarly, 
financial  institutieens  e:oulel  misuse;  a 
riglet  te)  e)hje;e:t  te)  the;  Bure;au’s 
infeermatie)!)  shin  ing  ele;te;nninatie)ns  te) 
e)l)strue:t  e)r  .stymie;  eer  jeeint  inve;stigatie)ns 
e)r  e;xaminatie)ns. 

Finally,  the;  Bure;au  ele;e;ms  it 
unne;e;e;.s.sary  te)  me)elify  1070.48(ii)(l )  te) 
edarify  that  the;  Bure;iui  must  share;  with 
e:e;rtain  othe;r  age;ne:ie;s  repeerts  e)f 
e;xiiminiitie)n  e)f  heeth  ele;j)e)site)rv  iinel 
ne)n-ele;pe)site)rv  finanediil  instilutieens. 
The;  elefinitie)!)  e)f  the;  phmse;  “finaneaal 
institution”  in  S  1070.2(1)  e)f  the;  rule;  is 
l)re)ael  anel  ine;luele;s  all  manner  e)f 
e:e)ve;re;el  j)e;rse)ns  anel  se;rvie;e;  preevielers, 
inclueiing  ne)n-eie;])e)site)ry  institutions. 


Althe)Ugh  the;  Bure;au  ele;e:line;s  te) 
supplement  the;  pre)e:e;elural 
re;ejuire;me;nts  e)f  1070.48,  the;  fiiiiil  rule; 
me)elifie;.s  e;le;me;nts  e)f  that  i)re)visie)n  leer 
purpe).se;s  e)f  e:larifie:atie)n. 

Idrst,  the;  Bure;im  meeelifies 
1070.48(a)(2)  to  edarify  that  tlie;  Bure;au 
shall  share  exenfielentiiil  e:e)n.sume;r 
e:e)m])laint  infe)rmiitie)n  with  agenedes  te) 
the;  e;xte;nt  that  the;y  preeviele  written 
e:e;rtifie:atie)ns  te)  the;  Bure;iiu  that  the;y 
will  maintain  the;  infeermation  in 
e:e)nfiele;ne;e;,  inedeieling  hy  miiintaining  it 
in  a  manner  thiit  e;e)nfe)rms  te;  the; 
.stanelarels  thiit  iipply  te)  Fe;ele;ral  age;nede;.s 
fe)r  the;  pre)te;e',tie)n  e)f  the;  e:e)nfide;ntiality 
e)f  perseenally  iele;ntifial)le  infeermation 
anel  for  elata  .seeairity  iinel  inte;grity. 

.Seexmel.  the;  Bure;aii  modifies 
^  1070.48(h)(2)(iv)  of  the;  interim  final 
rule;  to  edarify  that  the  Bure;au  re;e|uire;.s 
a  re;eiue;.sting  agency  to  ielentify  its  le;gal 
autheirity  to  ])re)te;e;t  the  re;e]ue;ste;el 
eleieaiments  frenn  puhlie;  elisedosure;. 

Tliirei,  the;  Bure;au  me)elifie;s 
§  1070.48(l))(2)(v)  e)fthe;  inte;rim  final 
rule  te)  edarify  that  agenedes  .seeking 
iie:e:e;s.s  te)  eionfielential  infe)rmiitie)n  mu.st 
e:e;rtify  that  the;y  will  keep  that 
infe)rmatie)n  e;e)nfiele;ntial  in  aelelitie)n  te) 
.safe;guareling  it  “in  a  mimne;r  thiit 
exmforms  te)  the;  stanelarels  that  iil)ply  te) 
Fe;ele;ral  agenedes  fe)r  the;  |)re)te;e:tie)n  e)f 
the;  e;e)nfiele;ntiiility  e)f  pe;r.se)nally 
iele;ntifiiihle;  infeermation  anel  feer  elatii 
se;eairity  iinel  inte;grity”  anel  e:e)m])lying 
with  sued)  aelelitiemal  exnielitieins  anel 
limitatieins  as  the;  Bure;iui  .se;e;.s  fit  te) 
impeise.  Feir  purpe).se;.s  e)f  heith 

1070.48(a)(2)  anel  1070.48(l))(2)(v). 
the;  Bure;iiu  interpreits  the;  phrase 
“stiinelarels  that  aj)])ly  to  Feelenil 
age;ncie;.s  for  the  preeteediem  of  the; 
exmfielentiiility  e)f  pe;r.se)iiiilly  ielentifiiible 
informat ie)n  anel  for  elata  .se;eairity  anel 
inte;grity"  to  me;an.  at  a  minimum,  that 
an  age;ne;y  shall  steere  e:onfielential 
information  in  a  se;e:ure  environment 
whe;re;  ae:e:e;.ss  is  limiteel  only  to  those;  e)f 
its  e;mple)ye;c;.s,  e:ontrae:te)r.s,  anel  agents 
who  have  a  honci  ficU^  neeel  feir  the; 
infeirmation  te)  ])e;rform  their  e)ffiedal 
ihitie;.s  re;lating  to  the;  pur])ose;  fe)r  whiedi 
the;  information  was  shiireel. 
Furthermeire,  the  Bure;au  re;e|uire;.s  the 
iige;ne:y  te)  notify  the;  Bure;au  innne;eiiate;ly 
e)f  anv  aedual  eir  suspe;e:te;el  .se;e;urity 
hre;aedi  inveilving  exinfieleaitial 
infeermatiem,  inedueling  any  theft,  leess, 
unaiitheirizeeel  eli.scleisure,  e)r  misuse  eif 
any  e:e)nfiele;ntiiil  infeninatiem  that 
e;e)n.si.sts  e)f  ])e;r.sonally-iele;ntifiiil)le; 
infeermation. 

.Seediem  1070.44  Disedosure;  e)f 
(iemfielential  (Consumer  Ce)m])liiint 
liiformatie)!). 

.Seeedion  1070.44  .slate;.s  that  ne)thing  in 
this  j)art  limits  the;  Bureau’s  eli.se;re;tion 
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to  disclose  confidential  consumer 
complaint  information,  to  the  extent 
permitted  by  law,  to  the  extent  that  such 
disclosure  is  necessary  to  inv(!,stigate, 
r(!.solv(!,  or  otherwise  respond  to 
consumer  complaints  or  intpiiriiis 
regarding  financial  institutions  or 
consinn(;r  financial  products  and 
servic:es. 

One  commenter  argues  that  tlu; 

Ihirean  should  sp(!cifv.  in  ^  1070.44.  the 
circannstances  in  which  it  intends  to 
disclose  confidential  consumer 
c;omplaint  information.  The  commenter 
suggests  that  the  Bunnui  should  keep 
consumer  com])laints  confidential, 
(!S|)ecially  to  the  extent  that  ihev  are 
imsnhstantiated.  to  avoid  harming  the 
reputations  and  financial  perh)rmance 
of  financial  institutions.  Even  where 
suhstantiated,  the  commenter  argues 
that  the  Bureau  should  address 
complaints  ])rivately  or  through 
enforcement  actions,  and  not  through 
public  di.scdosure. 

The  Bureau  ado])ts  the  interim  final 
rule  without  modification.  On  )une  22, 
2012.  the  Buniau  |)ul)lished  in  the 
Federal  Register  its  policy  for 
pnhlishing  consumer  com])laints  online. 
This  policy  addresses  the  commenter's 
concerns.  .See  77  l‘’R  375.58. 

.Section  1070.45  Affirmative 
Disclosun;  of  (ionfidential  Information 

.S(!ction  1070.45(a)  of  the  interim  final 
rule  |)ermits  the  Bureau  to  affirmativ(;lv 
di.sclo.se  confidential  investigative 
information,  such  as  civil  investigative 
demand  material  and  other  confidential 
information  that  becomes  part  of  the 
Bureau’s  investigative  files,  to  Bureau 
emi)loyee.s.  to  law  enforcement  and 
other  governmental  agencies,  in 
investigational  hearings  and  witne.ss 
interviews,  and  to  either  House  of  or  a 
committee  or  suhcommittee  of  the 
Congress,  upon  recjuest.  The  Bureau 
may  also  disclo.se  confidential 
information  in  administrative  or  court 
])roceedings  to  which  the  Bunxm  is  a 
party.  In  the  case  of  confidential 
investigatory  material  that  contains  any 
trade  secret  or  privileged  or  confidential 
commercial  or  financial  information,  as 
claimed  hv  designation  by  the  submitter 
of  such  material,  or  confidential 
snp(!rvisorv  information,  the  submitter 
may  .seek  an  apj)ropriate  ])rotective  or  in 
cdinnrn  order  prior  to  disclosure  of  such 
material  in  a  proceeding. 

The  Bureau  received  several 
comments  nigarding  45  1070.45.  One 
commenter  argues  that  the  Bureau 
should  im])lement  section  1052(d)(2)  of 
the  Dodd-Frank  Act  by  amending 
^  1070.45(a)(2)  of  the  interim  final  rule 
to  state  that  the  Bureau  shall  ])rovide 
financial  institutions  with  ])rior  notice 


of  its  disclosures  of  confidential 
information  to  the  Oongress. 
Furthermore,  the  commenter  sugge.sts 
that  the  rule  should  state  that  the 
Bureau  will  provich;  information  to  the 
(’.ongress  only  to  the  extent  that  it  is 
stripped  of  idmitifving  information. 
Finally,  the  commenter  argues  that  the 
rule  should  state  that  the  Bureau  will 
eliminate  its  authorization  to  provide 
confid(!ntial  information  to 
suhcommittees  of  (Congress. 

One  commenter  also  exj)resses 
concern  that  (5  1 070. 45(a)(4)  of  tin; 
interim  final  rule  unfairly  places  the 
burden  on  financial  institutions  to  seek 
a  ])rotectiv(;  or  in  cnincni  order 
whenever  the  Burcnm  .seeks  to  di.sclose 
confidential  inve.stigatory  material  in 
the  c:ourse  of  an  admini.strative  or  court 
j)roceeding  to  which  the  Bureau  is  a 
party.  I’he  commenter  argues  that,  in 
accordance  with  the  practice  of  other 
Fculeral  hank  regulatory  agencies,  the 
Bureau  should  assert  all  ajiplicahle 
])rivileges  and  .seek  a  j)rotective  order 
when  using  confidential  information 
during  the  course  of  an  administrative; 
or  court  proceeding. 

Another  commenter  propo.ses  that  the 
Bureau  delete  §  1070. 45(a)(5),  which 
states  that  Bureau  may  affirmatively 
disclose;  e:e)nfiele;ntial  infe)rmatie)n  "lt|e) 
liiw  e;nfe)re:e;me;nt  iinel  e)the;r  ge)vernme;nt 
;ige;ne:ie;s  in  ae;e;e)relane:e;  with  this 
sul)])in't."  The  e;e)mme;nte;r  ne)te;.s  that  this 
prendsie)!!  .se;e;ms  eluplie:ative;  e)f 
§1070.43  e)f  the;  interim  final  rule,  ami 
te;  the;  extent  it  is  met  .se;,  it  pe;rmits  the 
eli.se:le)sure;  e)f  e:onfiele;ntial  .supe;rvi,se)rv 
infeerimitie)!!  witheait  re;strie:tie)n. 

The;  Bure;au  imple;me;nts  .se;e:tie)n 
1052(el)(2)  e)f  the  De)elel-Frank  Ae:t  by 
me)elifying  se;e;tie)n  1070.45(ii)(2)  e)fflu; 
interim  final  rede;  to  state  that  u])on 
re;e;eiving  a  re;c]ue;st  fre;m  the;  (iongress 
feer  confielential  infe)rmatie)n  that  a 
finanedal  in.stitutie)n  has  suhmitteel  te; 
the  Bure;au.  the  Bureau  .shall  ])re)viele 
written  notie:e;  to  the;  finanenal 
institution  e)f  its  re;e:eipt  of  the;  re;e]ue;st. 
along  with  a  eiopy  eef  the;  re;eiue;st. 

He)we;ve;r,  the;  Bureau  ele;e:lines  te; 
me)elify  this  ])aragraj)h  te;  exeduele 
elise;le)sure;s  te;  Ce)ngre;ss  e)f  pe;rse)nallv 
ielentifiahle;  infe)rmatie)n  in.se)farcis 
.se;e:tie)n  1052(el)(2)  e)f  the;  De)elel-Frank 
Ae:t  e;x])re;s.sly  states  tluit  ne;  rule;  e)f  the; 
Bure;au  shall  |)re;ve;nt  elise:le)sure;.s  te;  the; 
(]e)ngre;ss  e)f  infe)rm;itie)n  e)htaine;el  by  the; 
Bure;au. 

'file;  Bure;:m  alse;  eli.sagre;e;.s  with  the; 
e:e)mme;nte;r  th;>t  this  paragra])h  .she)idel 
e;xe:luele;  elise:le)sure;s  e)f  e;e)nfiele;ntial 
infe)rmatie)n  te;  (ie)ngre;ssie)n<d 
suhe;e)mmitte;e;.s. 

The;  Bure;au  elee:line;.s  te;  me)elify 
§  1070.45(a)(4)  e)f  the;  interim  final  rule; 
to  re;e|inre  the;  Bure;au  te;  a.ssert  all 


available  e)l)je;e:tiem.s  te;  the  eli.se;le)sure;  e)f 
e;e)nfiele;ntial  information  anel  to  se;e;k  an 
appreepriate  |)re)te;e:tive  e)r  in  cnnwrci 
eaeler  ])rie)r  te;  sue:!;  eli.se:le)sure;. 

The;  Bure;au  re;vise;.s  §  1070.45(ii)(5)  e)f 
the;  interim  final  ride;  to  edarify  its 
inte;nele;el  me;aning.  As  reviseel,  this 
preivisiem  alleiws  the;  Bure;au,  ein  its  e)wn 
initiative,  te;  alert  e)the;r  agene:ie;s  eif  its 
eli.se:e)ve;rv  eif  e;viele;ne:e;  that  imiv  inelie:ate; 
vieilatiems  e)f  laws  that  are;  sul)je;e;t  te; 
the.se;  agenenes’  juriselictiem  anel.  to  the 
e;xte;nt  the;  Bureau  ele;e;ms  it  ne;e:e;s.sarv  te; 
!ile;rt  ageneaes  eif  sue.h  e;vielene;e.  to 
summarize  evielenex;  that  e:onstitute;.s 
exmfielential  infe)rmatie)n. 

'I’lie  Bure;au  intenels  feir  §  1070.45(a)(5) 
te;  he;  a  |)re;e;ur.sor  tei  hut  neit  a  suhstitute 
feir  the  pre)e:eehire;  se;t  forth  in 
§  1070.43(h)  of  this  suhpart  by  whie:h 
agencies  submit  te;  the  Ce;ne;ral  Cemn.sel 
re;ejue;sts  for  ae:e;es.s  te;  full  writte;n  e:o])ii;s 
e)f  the  Bure;au’.s  e:emfielenti;il 
informatiem.  For  examjile,  a  Buri;au 
eanple)ye;e  may  e:all  a  e;e)unte;rpart  in 
iineither  age;ne:v  tei  aelvise;  the  agene.v 
that,  eluring  the;  e:ourse;  of  a  Bure;au 
investigatiem  into  vieilatiems  e)f  laws 
suhje;e:t  te;  the;  Bure;<urs  juriseliediem.  the; 
Bureau  uue:e)vere;el  e;viele;ne:e;  e)f  e:e)nelue;t 
that  may  alse;  e:onstitute  a  vie)latie)n  e)f 
laws  suhje;e;t  te;  the;  age;ne;v'.s  juriselieliein. 
'I’e)  the;  extent  the;  Bureau  e;mple)vi;e; 
ele;e;ms  it  ne;e:e;.ss:irv  te;  alert  the;  age;ne:v  eif 
the;  re;le;vant  e:e)nelue:t.  the;  e;m])le)ve;e  mav 
smmmirize  te;  the  age;ne:y  ce)unte;ri)art 
the;  Bureau’s  e;viele;ne:e;  that  e;e)nstitute;s 
e:e)nfiele;ntial  infeirmatiem.  The;  Bure;au 
em])le)ye;e;  may  ne)t.  he)we;ve;r,  share;  with 
the;  age;ne:y  exumterpart  a  full  written 
e:e)py  eif  sue:h  e:e)nfielt;ntial  infeirmatie)!!. 
Te)  e)l)tain  a  e:e)mi)le;te;  writte;n  e:e)py  e)f  the; 
e:onfiele;ntial  informatieni.  the;  agene:y 
must  submit  a  re;e|ue;st  fe)r  it  in 
ae;e:e)relane;e  with  se;e:tie)n  1070.43(h)  of 
the  rule.  In  re;spon.se;  to  .sue:h  a  re;e]ue;st. 
the  Bureau’s  (ieneral  (ie)unsel  will 
ele;e:iele  whe;the;r  e)r  ne)t  to  grant  ae:e:e;.s.s  te) 
the;  re;epiesteel  exmfielential  informatieen 
as  set  forth  in  §  1070.43(1))  anel  in 
ae:e:e)relane;e;  with  relevant  Bure;au 
guielane;e;,  inedueling  CFBB  Bulletin  12- 
01. 

The  Bure;au  also  neetes  that  an  age;ne:y 
that  re;e:e;ive;s  e:e)nfiele;ntial  infe)rmatie)n  in 
summary  form  |)ursuant  te) 

§  1070.45(a)(5)  is  suhjeed  te)  the;  same; 
Bure;au  ])re)hihitie)n  against  further 
elise:le).sing  th.it  infeermatieen  that  applie;.s 
when  it  re;e:e;ive;s  a  e:e)mple;te  writte;n 
e:e)pv  eif  that  exmfielential  informatiem. 
.S’f;e,-'l2  CFR  1070.47. 

.Se;e:tie)n  1070.40  ()the;r  Dise;le)sure;s  eif 
(leinfielenti.il  Infeirmatiem 

Seediem  1070.40  preivieles  that 
neitwithstaneling  the;  e)the;r  preivisieins  in 
suh])art  D  that  re.stried  the;  e:ircumst;me:es 
uneler  whie:h  the;  CiFBB  may  elisedeise 
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eonlidential  inlbrination,  the  Director 
may  authorize  other  di.sclosunis  of 
conn(l(Mitial  information  to  the  extent 
|M!rmitted  by  law. 

.S(!(:tion  l()7().4(i(l))  authorizes  tin; 

(;FI’B  to  provide  |)rior  written  notice  to 
the  person  to  whom  the  coniidential 
information  pintain.s — to  the  extent  that 
th(!  (l-'I’H  deems  such  notice  to  lx; 
appropriate  under  the  circumstances — 
that  the  (I’l’B  intends  to  disclose 
coniidential  information,  in  accordance 
with  this  section. 

Section  l()7().4(i(c)  clarilles  that  the 
authority  to  disclo.se  confidential 
information  j)ursuant  to  this  section 
may  he  exerci.sed  only  hv  the  Director  or 
hv  an  individual  acting  in  the  capacity 
of  the  Director  in  the  absence  or 
nnavailahilitv  of  a  Director,  such  as  the 
D(!puty  Director  (as  .set  forth  in  section 
101  l(h)(,5)(H)  of  the  Dodd-Frank  Act). 

.S(!veral  commenters  also  expressed 
concern  that  §  1070.40  renders 
meaningless  the  disclosure  restrictions 
of  suhpart  D  hv  authorizing  the  Director 
to  disclose  confidential  information 
without  limitation.  To  addn'ss  this 
concern.  commentcMS  prop{)se  eith(!r 
eliminating  this  provision  entindv  or 
imposing  strict  critcn  ia  on  the  Director's 
discriition.  One  connnentiir  propos(!s 
piM'initting  the  Director  to  authorizi! 
discnitionarv  disclosunjs  only  when; 
such  disclosures  are  ex|)r(!.ssly  pcninitted 
under  tin;  Dodd-Frank  Act  and  when; 
then;  is  an  actual  (rxigcmt  muui  for  such 
disclosure  in  order  for  the  Hureau  to 
piirform  a  statutorily  nuiuinul  duty 
under  applicable  law. 

The  Bureau  declines  to  eliminate  or 
suhstantiallv  modify  (5  1070.48.  As  the 
(3’FB  n()t(!(l  when  it  published  the 
int(M'im  final  rule,  the  Bureau  does  not 
intend  to  ntilizi;  this  provision 
routinely,  or  as  a  matter  of  convenience, 
to  circumvent  aj)j)licat)le  laws  or 
prf)visions  of  the  rule  that  exist 
eksewhere  in  suhpart  D  to  prohibit  or 
re.strict  its  disclosure  of  confidential 
information.  In.stead.  the  Bureau  intends 
to  us(!  this  j)rovision  in  tin;  same  way 
that  oth(!r  F(*(l(!ral  agencies  utiliz(! 
similar  catch-all  |)rovisions — to  account 
for  rare  situations  in  which  an 
imforeseim  and  exigent  muxl  (ixists  to 
disclose;  confidimtial  information  for 
pnr|)o.s(;s  or  in  a  manner  )iot  otherwise 
|)rovi(le(l  for  in  the  rule.  To  hel])  ensure 
that  th(;(]BFB  ntiliz(;.s  (?  1070.48  as 
d(;scrit)(;d.  the  rule  states  that  the; 
Director  mn.st  ])(;rsonally  authorize  in 
writing  (li.sclosnr(;.s  of  confi(l(;nlial 
information  that  occur  pursuant  to 
(}  1070.4()  and  that  he  or  she  may  not 
delegate  this  re.s|)on.sihility  to 
subordinates. 


Section  1070.47  Other  Rul(;s  Regarding 
the  Disclosure  of  Oonfidential 
Information 

.S(;ction  1070.47(a)  declares  the 
Bureau's  r(;tained  ownership  of  any 
confidential  information  it  disclos(;s  tt) 
F(;deral  or  State  agencies,  to  sn])ervis(;d 
financial  institutions,  or  to  other 
persons  as  |)rovided  in  sul)])art  D.  It 
jjrohihits  further  di.sclosnres  of  such 
information  without  the  Bureau's  prior 
writt(;n  authorization.  It  dir(;c.ts 
recipients  of  confidential  information 
who  receive  r(;(]U(;sts  or  demands  for  its 
further  disclosun;  to  r(;f(;r  such  r(;(iue.sts 
or  demands  to  the  Bureau,  afford  the 
Bureau  an  o])})ortunity  to  res])ond  or 
intervene,  and  to  assert  legal 
exemi)tions  or  privileges  on  the 
Bur(;au's  behalf  if  so  recpiested.  To  tin; 
extent  that  reejuests  for  confid(;ntial 
information  are  made  pursuant  to  the 
Fill  A.  the  Privacy  Act,  or  State  law 
ecpiivalents  of  those  .statutes, 

§  l()7{).47(a)(3)  retpiires  Federal  or  State 
agency  recipients  to  reler  such  r(;(pi(;sts 
to  the  Bnr(;au  for  its  r(;sponse.  As 
provided  by  (?  1070. 47(a)(4),  nothing  in 
this  .section  precludes  a  recipient  of 
confid(;ntial  information  under  suhpart 
D  from  disclosing  such  information 
pursuant  to  a  valid  F(;d(;ral  court  order 
or  a  re(pi(;st  or  demand  from  a  duly 
authorized  committee  of  tlu;  United 
States  (’,ongr(;s.s.  In  such  ca.s(;.s  when; 
disclosun;  is  c(*mpnl.sorv.  tlu;  disclosing 
party  shall  use;  its  l)(;st  efforts  to  .s(;cur(; 
a  ])rotective  order  or  agreement  that 
maintains  the  confid(;ntialily  of  the 
confidential  information  disclosed. 

.Section  1078.47(1))  permits  the  Bureau 
to  impose  any  additional  conditions  or 
limitations  that  it  deems  prudent  upon 
the  use  or  disclosure  of  confidential 
information  by  agencies  or  persons  to 
whom  such  information  has  been 
di.sclosed  ])ur.suant  to  this  suhpart. 

After  the  publication  of  the  interim 
final  rule,  the  Burt;au  |)nhli,shed  a  notice 
ofpropo.sed  rulemaking  that  ])ro|)osed 
an  amendm(;nt  to  (5 1070.47(c).  .See  77 
FR  1.5288  (Mar.  15,  2012).  Tlu;  am(;nded 
v(;rsion  of  this  provision  provid(;s  that 
the  Bur(;au’.s  provision  of  privil(;g(;d 
information  to  anoth(;r  Federal  or  .State 
agency  do(;s  not  waive  any  ap])lical)le 
])rivil(;ge,  wheth(;r  the  i)rivil(;g(;  l)(;long.s 
to  tlu;  Bur(;au  or  any  oth(;r  p(;r.son. 

'flu;  Bnr(;au  pnl)lislu;d  its  final  rule  on 
)uly  5.  2012.  .See  77  FR  30817.  In  its 
final  rule,  tlu;  Bnr(;au  addr(;.ss(;d  public 
conmu;nt.s  that  it  r(;c(;iv(;d  in  r(;s|)onse  to 
tlu;  notice  of  propo.s(;d  rnl<;making. 
Pl(;as(;  sei;  that  final  rule  for  further 
information. 

The  Bureau  r(;ceived  .sev(;ral 
comments  about  this  ])rovi.sion.  One 
commenter  argues  that  the  Bun;au  does 


not  have  authority  to  enforc(;  this 
r(;gnlation  to  tlu;  (;xfent  that  it  api)li(;s  to 
confidential  information  ju'ovided  to 
other  agencies.  I'o  incentivizc;  agenci(;.s 
to  ahid(;  by  this  r(;.strii;tion,  tlu; 
comnu;nter  suggests  that  tlu;  rule  should 
state;  that  if  a  party  to  whom  the  Bnr(;au 
provid(;s  confidential  information  l(;aks 
it  int(;ntionally  or  otherwi.se;,  tlu;  Bureau 
will  sto])  ])roviding  confidential 
informatie)!)  to  that  party. 

Another  comnu;nt(;r  argues  that  the 
Bur(;au  should  recpiire  third  party 
r(;cipient.s  of  confidential  information  to 
comply  with  all  ap])lical)le  laws, 
including  .State  laws. 

To  address  concerns  r(;garding  the 
enforc(;ahility  of  the  interim  final  rule 
with  res])ect  to  .State  ageiunes,  tlu; 

Bureau  makes  several  modifications  in 
the  final  rule. 

First,  the  final  rule  now  requires,  in 
suhparagra])h  (a)(3)(ii),  that  recij)ient.s  of 
confidential  information  must  re-direct 
all  third  ])arty  re(jiu;st.s  for  that 
information  to  the  Bureau  and  not 
sim])ly  thos(;  r(;(iuest.s  fih;d  under  the 
FOIA,  the  Privacy  Act,  or  .State 
analogues  to  such  laws. 

.Second,  the  Bureau  modifies 
.snh])aragraph  (a)(3)(ii)  to  clarify  that 
r(;cipient.s  of  confi(h;ntial  information 
must  provide  the  aforeinentioiu;d 
instruction  to  third  party  recpiesters  of 
that  information  only  to  the  extent  that 
ai)plic.ahle  law  ])ernnts  them  to  do  so. 

Third,  the  Bur(;au  modifi(;.s 
.snhi)aragra])h  (a)(4)  of  the  interim  final 
rule  to  state  that  nothing  in  this  section 
])r(;chule.s  c:omplianc(;  with  a  legally 
valid  and  enforceable  ord(;r  of  a  court  of 
comj)etent  jurisdiction  rather  than,  more 
narrowly,  an  order  of  a  United  .States 
Federal  court.  The  Bur(;au  makes  this 
modification  princi])ally  to  clarify  that  if 
a  final  and  enforceable  ord(;r  of  a  .Stat(; 
court  requires  a  recipient  of  confidential 
information  to  disclose  that  information 
to  a  third  party,  the  rule  iloes  not 
preclude  the  reci])ient  from  conq)lying 
with  the  order. 

Fourth,  the  Bureau  modifies 
suhparagra])h.s  (a)(2)  and  (a)(5)  to  make 
them  consi.stent  with  (5 1070.42  of  the 
rule.  .Section  1070.42  allows  financial 
institutions  that  receive  co))ies  of 
confidential  su])ervisorv  information  to 
further  disclose  that  information  to 
c(;rtain  otlu;r  entities  and  ])er.sons. 
.Subparagraph  (a)(2)  of  the  interim  final 
rule  seemingly  prechid(;s  such 
disclosures  altog(;ther  while 
snhparagra])!)  (a)(5)  inecludes  such 
disclosnr(;s  to  the  extent  that  they 
involve;  removing  confidential 
supervi.sorv  information  from  the 
pn;mises  of  financial  institutions.  The 
final  rule  eliminates  this  unintended 
result  by  .stating  that,  except  as 
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otherwise  ])ermitted  hv  siihpart  D — 
rather  tlian  l)y  1070.47  only — 
r(!ei])ients  of  confidential  information 
may  not  further  disclose!  confidential 
information,  including  hv  making 
personal  copies  of  such  information  and 
hv  ri!moving  it  from  the  ])r(!mis(!s  of 
financial  institutions. 

Section  1070.48  I’rivihiges  Not 
Aflectcid  hy  Disclosure  to  the  CFOB 

Aft(!r  the  puhlication  of  tlu!  interim 
final  rule,  the  Bureau  puhlisluid  a  notice 
of  ])roi)osed  rulemaking  that  proposeid 
to  add  to  the  interim  final  rule  a  new 
45  1070.48.  See  77  FR  1.5280.  15280  (Mar. 
15,  2012).  This  new  section  provides 
that  the  submission  by  any  ])erson  of 
any  information  to  the  Bureau  in  the 
cour.se  of  the  Bureau’s  .sui)ervi.sorv  or 
nigulatory  j)rocesses  will  not  waive  or 
otherwi.se  affei;t  any  privilege  such 
person  may  claim  with  res])ef:t  to  .siu:h 
information  under  Federal  or  State  law 
as  to  any  other  ])erson  or  entity. 

The  Bureau  published  its  final  rule  on 
Inly  5,  2012.  See  77  FR  39017.  In  its 
final  rule,  the  Bureau  addre.ssed  public 
comments  that  it  r(!ceived  in  response  to 
the  notice  of  i)ro])o.sed  rulemaking. 

Blease  s{!e  that  final  rule  for  further 
information. 

Sul)})(irl  E — 77je  Pvivdcv  Act 

S(!ction  1070.50  Purpose!  and  Sco])e; 
D(!finitions 

Section  1070.50  of  the  interim  final 
rule  .s(!ts  forth  the  jniri)ose  of  suhpart  K, 
which  is  to  implement  the  reKpiirements 
of  the  Privacy  Act  of  1974.  5  II.S.C.  552a 
(the  Privacy  Act).  Among  other  things, 
the  Privacy  Act  nKpiires  Federal 
agencies  to  grant  individuals  access  to 
receerds  that  agencies  maintain  about 
them  in  systems  of  records  as  well  as 
the  right  to  amend  or  correct  such 
records.  Section  1070.50  akso  defines 
certain  terms  that  are  u.sed  throughout 
suhjjart  E.  The  Bureau  received  no 
comments  on  the  interim  final  rule.  The 
Bureau  ado])ts  the  interim  final  rule 
without  modification. 

Section  1070.51  Authority  and 
Resj)onsihilitie.s  of  the  Chief  Privaev 
Officer 

Section  1070.51  of  th(!  interim  final 
rule  authorizes  the  Chief  Privaev  Officer 
of  the  Bureau  to  r(!.spond  to  public 
r(!(iuest.s  mad(!  under  th(!  Privaev  Ac:t  for 
access  to,  accounting  of.  or  am(!n(hnents 
to  Bureau  records  (X)ntain(!d  in  svstems 
of  records.  It  also  authorizes  tlu!  Chief 
Privacy  Officer  to  approve  the 
])uhlication  and  amendment  of  systems 
t)f  record  notices.  Finally,  the  interim 
final  rule  authorizes  the  Chief  Privacy 
Officer  to  file  any  necessary  reports 


r(!(juired  by  the  Privacy  Act.  The  Bureau 
received  no  comments  on  the  interim 
final  rule.  Tlu!  Burcum  adopts  the 
interim  final  ruli!  without  modification. 

S(!ction  1070. 52  F(!(!.s 

S(!Ction  1070.52  of  tlu!  interim  final 
rule  id(!ntifies  the  f(!(!s  that  art! 
a.ssociated  with  processing  Privacy  Act 
ri!(iu(!st.s  for  co])ie.s  of  records  submitted 
])ur.suant  to  this  suhpart.  This  ])rovi,sion 
also  sets  for  circumstances  in  which  the 
Bur(!au  will  not  c:harge  fees  to  i)rocess 
Privacy  Act  nuiuests.  The  Bureau 
received  no  comments  on  the  interim 
final  rule.  ’Fhe  Bureau  adojjts  the 
interim  final  rule  without  modification 
except  to  correct  a  typographical  error. 

Section  1070.53  Recpiests  for  Access  to 
Records 

Section  1070.53(a)  of  the  interim  final 
rule  describes  how  individuals  may 
r(!C|uest  access  to  Bureau  records  that 
pertain  to  them. 

Paragra])h  (a)  states  that  r(!(iu(!sts  that 
re(]uests  may  he  made  el(!ctronicallv  or 
in  paper  form  and  submitted  to 
designatixl  ad(lr(!.ss(!s. 

Paragraph  (h)  identifies  the  r(!(iuir(!d 
content  of  Privacy  Act  r(!(|uests.  Such 
cont(!nt  mu.st  include,  among  other 
things,  the  name  of  the  svstem  of 
r(!Cords  that  the  r(!()uester  h(!lieves 
contains  the  records  r(!{iue.sted,  or  a 
descri])tion  of  the  records  sought  that  is 
sufficiently  sjiecific  to  (!nahle  Bureau 
personnel  to  locate  the  applicable 
system  of  records  with  a  reasonable 
amount  of  effort.  VVh(!r(!ver  jiossihle,  it 
should  also  exmtain  a  descrijition  of  the 
record  .sought,  including  any 
information  that  might  assist  the  Bureau 
in  loi:ating  it. 

Paragraph  (c)  reepnres  recpiesters  to 
provide  proof  of  their  identity  to  obtain 
access  to  Privacy  Act  protected  records. 
Such  proof  includes  a  photocopv  of 
identification  cards  or  forms  that  bear 
the  requester’s  jihotograjih  and 
signature  or  a  statement  swearing  or 
affirming  the  nxiuester’s  identity. 
Additional  proof  may  be  reipiired  in 
certain  circumstances.  For  examjile,  if  a 
r(!(iuest(!r  s(!(!ks  records  ])ertaining  to 
another  individual  in  the  re(|uester’s 
capacity  as  that  individual’s  guardian, 
then  the  nxiuesti!!’  must  provide!  proof  of 
guardianship  before  the  Bureau  will 
])rocess  the  reepiest. 

Paragraph  (d)  states  that  an  individual 
may  reejuest  an  ae:counting  of  i)r(!vious 
disclosures  of  records  p(!rtaining  to  such 
individual. 

The  Burexui  received  no  comments  on 
the  int(!rim  final  rule.  The  Bureau 
modifies  the  interim  final  rule  to  reflect 
the  new  mailing  address  of  the  Bureau: 


1790  (1  Street  N\V.,  Washington,  DC 
20552. 

S(!ction  1070.54  Ch’PB  Procedures  for 
Responding  to  a  Rixpie.st  for  Access 

S(!clion  1070.54  of  the  int(!rim  final 
rule  .s(!ts  forth  procedures  for  the  Bureau 
to  follow  in  r(!sponding  to  a  Ihivacv  Act 
r(!(iuest  for  records. 

Paragraph  (a)  provides  that  the  Bureau 
will  acknowledge!  and  se(!k  to  r(!spond 
to  each  r(!(]uest  within  twentv  (20) 
business  days  of  its  recei})t. 

Paragraph  (h)  identifies  procedures  for 
making  reepiested  records  available  for 
insjjection  and  copying  in  the  Bureau 
reading  room  or  mailing  or  emailing  the 
records  directly  to  the  reepiester. 

Paragra])h  (c)  reepnres  the  Burexeu  tee 
infeerm  rexpieisters  in  writing  e)f  its 
elenials  e)f  re!quests.  Such  notification 
must  ine:luele  the  reasons  for  elemial  anel 
pre)ce!elure!s  for  appealing  the 
ele!te!rmination. 

'rhe  Beire!au  re!e;e!ive!el  ne)  e:e)mme!nts  em 
the  iiderim  final  rule.  The  Bureau 
aele)pts  the  intenim  final  rule  withenit 
me)elifie;atie)n. 

Se!e:tie)n  1070.55  S])e!e:ial  Proe;e!elure!s  fe)r 
Me!elie:al  Re!e:e)rels 

Se!e:tie)n  1070.55  e)f  the!  iiderim  final 
rule  sets  feirth  spe!e:ial  ])re)e:e!elure!s  feir  the 
Bure!au  te)  apply  when  re!spe)neling  te) 
Privae;y  Ae:t  reupiewts  feir  me!elii:al  eir 
])sye:he)le)gie:al  reuieirels.  The  Burexiu 
re!e:e!ive!el  ne)  e;omme!nts  e)n  the!  interim 
final  rule.  The  Bure!au  me)elifie!s  the 
iiderim  final  rule  te)  e:larify  that  a 
physie;ian  e)r  e)the!r  appre)])riate! 
representative  whe)m  a  rexjueste!!' 
ele!signate!s  to  re!e:eive!  the  Burenin’s 
meelie:al  or  p.sycholeigieial  re:e:orels  that 
|)e!rtain  to  the  renpiesteir  shall — r.dheir 
than  may — eli.se-.leise  theise  ree:e)rds  te)  the 
reepiensteir.  hut  that  phvsician  e)r 
representative  may  eli.scle).se!  sue:h 
ree;orels  in  a  manneir  that  he  e)r  she! 
deems  a])])re)priate  te)  pre!\’e!nt  e)r 
mitigate  aelverse  e!ffe!e;ts  e)n  the  renpie.ster. 

Se!e:tie)n  1070.50  Reupiest  fe)r 
Amenelment  e)f  Re!e;e)rels 

Se!e;tie)n  1070.50(;i)  e)f  the  interim  fimil 
rule  e;e)inprise!s  ])re)ce!elure!s  fe)r 
inelivieluals  te)  fe)lle)w  when  making 
re!eiue!sts  fe)r  the  amenelment  e)f  Burenin 
reuiorels  that  e:e)ne;e!rn  them.  Inelivieluals 
.seeking  amenelment  to  a  re!e:e)rel  mu.st 
suhinit  the  reiepienst  in  writing,  aleing 
with  pre)e)f  of  ielentity  (unless  sue:h  preieif 
was  alreaely  preivieleel  in  a  relateel  ae'.e:e!,s.s 
e)r  amenelment  reupienst).  anel  submit  it, 
eiither  in  |)aper  eir  eleictremie:  form,  te)  the 
Chief  Privae:y  Offieier.  'Fhe  reiepiest  mu.st 
ielentify  the  relevant  system  e)f  re!e:e)rels 
anel  the  portie)!)  of  the  re!e;e)rel  te)  he 
ameneleel.  The  reepieist  also  mu.st 
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do.scrilM*  the  nature  and  reasons  for  each 
r(i(]U(;ste(i  amendment. 

I’aragraph  (b)  states  that  the  recjiiester 
Imsiis  the  Inirden  of  proving,  through 
relevant  and  convincing  evidence,  that 
the  record  should  he  amended  because 
it  is  not  accurati!,  relevant,  timely  or 
complete. 

The  Bureau  reccsived  no  comments  on 
the  interim  final  rule.  'I'he  Bureau 
modifies  .section  1()7()..5(>(h)  of  the 
interim  iinal  rule  to  adoj)t  the 
“preponderance  of  the  evidence" 
standard  of  j)roof  that  the  Office  of 
Management  and  Budget  prescrihial  in 
its  guidance  to  agencies  on  the 
im])lementation  of  the  I’rivacy  Act.  .See 
Office  of  Management  and  Budget. 
Privacy  Act  Implementation:  Guidelines 
and  Resj)onsihilities,  4()FR  289.58-289.59 
(Inl.  9.  1975). 

.Section  1070.57  GFBB  Review  of  a 
Re(jnest  for  Amendimmt  of  Records 

,S(!ction  1070.57  of  the  interim  final 
rule  sets  forth  procednnis  for  the  Bureau 
to  follow  in  reviewing  and  re.sj)onding 
to  a  nupiest  to  amend  njcords  j)ertaining 
to  an  individual. 

Baragra])!!  (a)  r(!()uir(!.s  the  Bnrean  to 
acknowledge  such  a  recpiest  within  ten 
(10)  business  days  aft(!r  its  niceipl.  I’he 
Bnriian  must  make;  its  determination  as 
to  whether  to  grant  an  amendment 
r(!(]ni!.st  promptly. 

I’aragraph  (h)  nHpiires  Ihc!  Bnrean  to 
respond  to  a  reepmsi  for  amendmimt  in 
writing  by  informing  tin;  r(!(|n(!.ster  of  its 
diitermination,  and  if  granted,  the  ste]).s 
that  it  will  tak(;  to  amend  the  record.  If 
d(mi(Hl.  tin;  Bureau  must  inform  the 
n!(|ne.st(!r  of  the  rcuisons  for  denial  and 
of  the  nupiester's  appeal  rights. 

The  Bureau  rec(!iv(!d  no  comments  on 
the  int(!rim  final  rule.  'I'he  Bnrean 
adopts  the  interim  final  rule  without 
modification. 

.Si'ction  1070.58  Ajjpeal  of  Adverse 
I)(!t(!rmination  of  Recpiest  for  Access  or 
AiiKMidment 

.Section  1070.58  of  the  interim  final 
rnl(!  sets  forth  ))roc(!dures  for  filing 
appeals  of  Bureau  denials  of  Privacy  Act 
nKpHists  for  acce.ss  to  or  amimdnumt  of 
records. 

Paragraph  (a)  estahlisluis  a  nKpie.stm's 
right  to  file  a])peal.s  of  denials  of 
nupiests  for  record  access  or  anuMidnumt 
within  ten  (10)  business  days  after  tin; 
Bnrean  notilujs  the  nKpuister  that  it  has 
d(;nied  such  nupiests. 

Paragraph  (h)  recjuires  ai)])ellants  to 
file  a|)p(;al.s  in  writing  and  to  submit 
tlunn,  in  paj)er  or  (dectronic  form,  to  the 
General  (Counsel  of  the  Bureau.  A])peals 
must  sj)ecify  the  hackgronnd  of  the 
initial  recpie.st  and  ex])lain  why  the 


denial  of  access  or  amendment  was  in 
error. 

I’aragraph  (c)  designates  tlu;  (ameral 
(x)nns(!l  of  the  Bunsm  to  decide 
api)eals.  The  (Jeneral  Gounsel  must 
mak(!  his  or  her  determination  within 
thirty  (30)  business  days  from  the  date; 
of  his  or  h(;r  receipt  of  the  apjjeal, 
mde.ss  the  (ieneral  (ioimsel  extends  the 
time  for  good  cause.  If  the  General 
(iounsel  denies  the  a])|)eal.  tin;  (General 
G.onn.sel  must  inform  the  nupHi.ster  in 
writing.  The  denial  notification  mu.st 
include  the  General  Gounsel’s  reasons 
for  denying  the  a])p(!al  and  descrihi!  the 
reciuester's  right  to  file  a  statcanent  of 
disagreement  and  to  have  a  court  review 
the  a])pellate  determination. 

Paragraph  (d)  .sets  forth  the 
ap])ellant’s  right  to  file  a  concise 
statement  of  disagrecmienl  with  the 
General  (iounsers  denial  of  an  appeal. 
The  Bureau  must  maintain  this 
statement  of  disagreement  with  the 
record  that  the  recpiester  sought  to 
amend  and  any  disclosure  of  the  r(u:ord 
must  inchule  a  co|)y  of  the  statcmient  of 
disagreement.  'I’he  Bunsm  also  must, 
when;  ])ractical  and  a])|)ro])riale. 

])rovide  a  co|)y  of  the  stalenuMit  of 
disagr(!(!m(!nt  to  prior  r(!ci])i(!nts  of  the 
r(!cord. 

'file  Bureau  r(!C(;iv(!d  no  comments  on 
the  int(!rim  final  rule.  The  Bunsin 
ado|)ts  the  int(!rim  final  rule  without 
modification. 

.S(!clion  1070.55)  Rcistriclions  on 
Di.sclosure 

.S<!ction  1070.55)  of  tlu;  interim  final 
rule  stat(!s  that  the  Bunsui  will  not 
disclose  any  record  about  an  individual 
contained  in  a  .system  of  records  to  any 
l)erson  or  agency  without  the  ])rior 
written!  con.sent  of  that  individual 
unU;s.s  the  Privacy  Act  authorizes  it  to 
do  so.  Authorized  di.sclosures  include 
tho.se  that  an;  com])atil)le  with  so-called 
"routine  uses”  that  the  Bureau 
puhli.shes  in  the  Federal  Register  as  part 
of  its  .System!  e)f  Re!e;e)rel.s  Ne)tie:e!S.  (k)])ie:.s 
e)f  the!  Bnreiau's  .Systeii!  e)f  Re!e:e)rel 
Ne)tie;e:.s  are!  available  e)n  the  Bnreniu’s 
\Ve!h  site!,  at  h\t\rJ/ 

\v\\'\\'.(:onsiinuuiin(in(:<i.<>(>v.  'fhe  Binman 
re!e:e!ive!el  i!e)  e;e)mme!i!ls  e)n  the!  inte!rin! 
final  ride.  The!  Bnrenm  aeleipts  the 
inte!rin!  final  rule!  withemt  n!e)elifie:atie)n. 

.Se!e;tie)n  1070.00  Fxe!i!i]it  Re!e;e)rels 

.Se!e:tie)n  1070.00  eif  the  inteniu!  fiieal 
rule!  lists  e:e!rl<ni!  Burenm  syste!n!s  eif 
re!e;e)rels  that  are  e!xe!n!pt,  ])ursuant  tei 
se!e:tie)n  (k)(2)  eif  the!  Privae:y  Ae:l,  freii!! 
the  re!e;e)rel  ae:e:e!.ss  rights  anel  e:e!rtain 
e)the!r  rights  anel  eihligatiems  .set  feirth  in 
this  snhjiart  anel  in  the!  Privae:v  Ae:t 
itself.  The.se  syste!n!s  eif  re!e;e)reis  are 
e!xe!i!!pt  in.seifar  as  then'  e;e)ntain 


inve!sligate)rv  systeiees  e:e)n!])ile!el  feir  law 
e!i!fe)re:en!e!nt  pierjieises. 

Afle!!'  the  puhlie;atie)i!  eif  the  inte!rin! 
final  rule,  the!  Bure!au  puhlisheel  a  ne)tie:e! 
e)f  i)re)])e)se!el  ruleneaking  that  pre)pe)se!el 
te)  iielel  te)  this  se!e:tie)n  eif  the  rule  a  new 
e!xe!i!!i)t  syste!!!!  eif  re!e:e)rels:  GFPB  .005 — 
(kinsumer  Re!S]ieinse!  .Svstem.  .See  77  FR 
04241  (()e:t.  15).  2012).' 

'I’he!  Bnrenm  re!e;e!iveel  nei  e:ein!me!nts  ein 
the  interim  final  rule  eir  ein  the  neitie;e!  eif 
lirei|iei.se!el  rulemaking.  The  Bureian 
iieleijits  the  interim  final  rule  anel  the! 
Iireipei.seel  rule  witheiut  n!eielifie:ation 
exe:e!pt  tei  e:eirre!e;t  a  elrafting  e!rreir. 

.Se!e;tion  1070.01  Tniining;  Rules  eif 
(kinehie:t;  Penalties  feir  Non-(mn!i)liane:e 

.Se!e:tion  1070.01(a)  eif  the  interim  final 
rule  reejuireis  the  Ghief  Privacy  Gffie:e!r  to 
institute  a  training  jireigram  to  instrue:t 
Bureian  emiployees  anel  e:eintrae:teirs  as  tei 
their  eluties  anel  resiieinsiliilitieis  uneleir 
the  Privae:y  Ae:t  anel  the  re:gnlatieins  eif 
this  snh]!art. 

Paragraph  (li)  sets  feirth  .stanelarels  eif 
e;einehie:t  a]iplie:ahle!  tei  Bureian  emjileiveies 
anel  e:eintrae:teirs  reigareling  eiomjilianeie 
with  the  Privae;y  Ae:t  iinel  the  reigulatieins 
eif  this  snlipart. 

'I’he  Bureian  reieieiveel  nei  eieimmemts  ein 
the!  inteirim  final  rulei.  'I’lie  Bureau 
aeleipts  the  inteirim  final  rulei  witheiut 
meielifieiatiein  eixeiept  tei  eieirreieit  elrafting 
anel  typeigra]ihie:al  errors. 

.See:lion  1070.02  Preseirvatiein  eif 
Re!e:eirels 

.Seeitiein  1070.02  eif  thei  interim  final 
rule!  reiepiireis  the  Bureiiiu  tei  jirei.serve  all 
e:eirre!speinele!ne;e!  reilating  tei  reeiue.sts 
reieieiveiel  uneler  this  part,  as  well  as 
reieieirels  reispeinsive  tei  .sue:h  reepieists. 
until  Feeleral  reieieirels  laws  eir  reeieirel 
reitention  se:heehiles  aiiproveel  by  the 
Natieinal  Areihives  anel  Reeiorels 
Aehnini.stration  autheirizes  the 
elispeisitiein  eir  elestrneitiein  eif  sue:h 
reieieirels.  'I’he  interim  final  rule  alsei 
instrueits  Bureian  einjileiveies  not  to 
eli.s|ieise  of  sne:h  reieieirds  while  they  eire 
the  sulijeeit  eif  a  jieneling  reejneist.  appeied, 
jireieieieeling,  eir  lawsuit. 

One!  eieimmenteir  suggeists  that  the 
Bureian  sheiulel  meielify  1070.02  of  the 
inteirim  final  rulei  tei  jireiviele  tliat  reieieirels 
will  neit  he  elisjiei.seiel  eif  “eir  eleistreiveiel" 
while!  they  are  suhjeieit  tei  a  iieineling 
reiepieist.  appeial.  preieieieieling.  eir  lawsuit. 

'I’hei  Bureian  agreieis  with  the 
eieimmeinter  that  Bureau  eimpleiyeeis 
sheiulel  be  instrueiteiel  tei  neither  elispeise 
eif  neir  eleistreiv  e;eirre!S]ieinele!ne;e!  that 
relateis  tei  eir  reieieirels  that  are  reisiieinsive 
tei  reiepiests  that  the  Bureian  reieieiveis 
uneler  this  .suli]iart  while!  theiy  are 
sulijeeit  to  a  peneling  reieiuest,  apjieal, 
preieieieieling,  eir  lawsuit. 
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S(!(:tion  1070. 83  Use  and  Ciol lection  of 
Social  Secnritv  Nninl)(ir.s 

Section  1070.03  of  tlie  interim  final 
riil(!  re(]uires  the  Bureau  to  inform 
em])loyee.s  that  in  collecting  information 
from  indivichials,  employcuis  mav  not 
(l(;ny  such  individuals  any  rights, 
henefits,  or  privileg(!s  arising  from  such 
individuals’  refusals  to  di.sclose  social 
security  numhers  to  the  Bureau  imle.ss 
the  collection  of  such  numhers  is 
authoriziul  hv  law. 

In  recjuesting  social  secnritv  numhers 
from  individuals,  the  Bureau  must 
inform  individuals  whetluir  tin; 
provision  of  such  numhers  is  mandatory 
or  voluntary,  the  legal  authority  that 
authorizes  the  collection  of  such 
numhers,  and  the  uses  that  the  Bureau 
will  make  of  the  numbers. 

'I’he  Bureau  received  no  c:omments  on 
the  interim  final  rule.  The  Bureau 
adopts  the  interim  final  rule  without 
modification. 

V.  Section  l()22(b)(2)(A)  of  the  Dodd- 
Frank  Act 

In  develo])ing  the  final  rule,  the 
Bureau  has  considered  jjottmtial 
Ixmefits.  costs,  and  im])acts.  and  has 
consulted  or  offered  to  considt  with  the 
])rudential  regulators,  including  with 
rcigard  to  consistency  with  anv 
prudential,  marked,  or  systemic 
ohjeedives  administered  hy  such 
agimci(!S.'* 

Tlu!  analysis  considers  the  henefits, 
costs,  and  impacts  of  the  key  j)rovisions 
of  the  rule  against  a  pre-statutory 
Baseline;  that  is,  the  analysis  evaluates 
the  henefits,  costs,  and  impacts  of  the 
relevant  statutory  provisions  and  the 
regulations  comhined.” 

Suhpart  (]  of  the  final  rule  sets  forth 
proccKlures  hy  which  the  public, 


“.Suction  1()22(I))(2)(A)  oi  lh(!  Dodd-Krank  .\e:l 
addros.s(!.s  llii!  considoralion  ol  Iho  poliinlial  honolits 
aiul  costs  of  ro^uiatioii  t{)  coiismiKas  and  cov(!i'i!d 
[Kirsons,  iiudiidiii”  tlio  potinitial  rialnction  of  at:c(!ss 
l>v  consninnrs  to  consinnor  financial  products  or 
s(!rvic(!.s;  tin;  impact  on  depository  institutions  and 
credit  unions  with  .Sit)  l)illion  or  less  in  total  ass(!ls 
as  (hiscrihed  in  .section  ll)2(>  of  the  Dodd-Krank  Act: 
and  thc!  impact  on  consimu.TS  in  rural  ansis.  .Seclion 
1022(h)(2)(15)  direcis  the  Hnrean  to  consnit.  hefore 
and  diiriiif;  the  rnlemakinf;.  with  appropriate 
prudential  nif^nlators  or  olhtir  Kederal  af^encicis. 
ref^ardiiif’ consislencv  with  ohjeclives  those 
agencies  administer.  The  manner  and  extent  to 
which  thes(!  provisions  iippiv  to  a  rulemaking  of 
this  kind  that  doi!s  not  esiahlish  standards  of 
conduct,  and  to  re^idatorx  provisions  that  an; 
compelled  l)y  stalnlorv  changes,  is  imchsir. 
Neveiihehiss.  to  inform  this  rulemakin<4  more  fully, 
the  Ihireau  performed  the  described  analvses  and 
consultations. 

'''t  ill!  Hnrean  has  discretion  in  anv  rulemaking  to 
choose  an  appropriate  sco|)e  of  analvsis  with 
respect  to  polential  henefils  and  costs  and  an 
appropriate  haseliiu;.  'I'lii!  Hnrean.  as  a  matter  of 
discretion,  has  chosen  to  describe  a  broader  ran}>e 
of  potential  effects  to  more  fidlv  inform  the 
rnlemakin». 


including  c.cn.sumur.s  and  covered 
])erson.s,  may  .serve;  summon.s, 
complaints.  suh]K)i;nas,  and  other  legal 
process.  d(;mand.s,  and  reepiests  ttjton 
the  Bureau.  The  rule  impo.ses  sjtttcial 
])r(K;edural  rtteiuiremeuts  for  those  who 
seitk  to  serve  third  jiarty  subpoenas 
upon  tin;  Burttau  in  accordance  with 
Unilccl  States  ax  ral.  Touhy  v.  /?ogen, 

340  II..S.  402  (10.51).  Thtt.si;  retiuirements 
may  increa.st;  tin;  time  and  htirden 
associated  with  obtaining  records  of  the 
Bureau  in  ntspon.se  to  such  suhnoenas. 

Suhpart  D  of  the  final  rule,  wnich 
restricts  the  circumstances  under  which 
the  Bureau  may  disclo.se  to  the  ])uhlic  or 
share  with  other  agencies  certain 
categories  of  confidential  information, 
benefits  consumers  and  covered  persons 
to  the  extent  that  the  confidential 
information  that  the  rule  protects  is 
derived  from  or  pertains  to  consumers 
or  covered  persons.  For  examj)le,  the 
rule  ])rotects  consumers’  privaev  hv 
restricting  the  Bureau’s  authority  to 
disclose  publicly  jiersonally-identifiahle 
com])laint  information  that  consumers 
submit  to  the  Bureau.  The  rule  akso 
protects  the  financial  and  rejiutational 
interests  of  covered  persons  hy  limiting 
the  extent  to  which  the  Bureau  may 
])uhlicly  disclose  supervisory  and  law 
enforcement  information  about  th(;m. 

'I’o  the  (;xtent  that  the  rule  re(|uire.s  or 
authorizes  the  Bureau  to  share 
confidential  information,  the  rule  also 
has  henefits  for  consum(;rs  and  cov(;r(;d 
jiersons.  Uonsumers  may  benefit  when 
the  Bureau  shares  complaint 
information  to  facilitate  r(;solution  of 
consumer  complaints.  'I’liey  mav  also 
benefit  when  the  Bureau  .shares 
supervisory  information  with  other 
financial  regulatory  agencies  to  promote 
compliance  hy  covered  persons  with 
consumer  financial  laws.  Similarly, 
consumers  may  benefit  when  the 
Bureau  shares  its  investigatory 
information  with  oth(;r  law  enforcement 
agencies  to  aid  efforts  to  prevent  and 
remedy  harms  to  consumers  caused  hv 
conduct  that  violates  consumer 
financial  law. 

There  is  a  benefit  to  covered  ])ersons 
wh(;n  the  Bureau  .shares  su])(;rvisorv 
information  with  other  regulatorv 
agenci(;,s.  Information  (;xchange  among 
regulatorv  agenci(;s  p(;rmit.s  the  Bureau 
and  these  agencies  to  conduct  joint 
supervisory  examinations  of  coveri'd 
p(;rsons  rather  than  separate 
examinations,  thereby  reducing 
regulatorv  burdens  to  covered  jiensons. 

'I’liis  rule  may  entail  certain  costs  to 
covered  i)er.son.s.  As  one  commenter  to 
the  interim  final  rule  argues,  the 
information  sharing  provisions  of 
.sul)])art  D  of  the  rule  may  increase  the 
volume  and  costs  of  litigation  for 


covered  persons  whose  information  the 
Bur(;au  will  share  with  other  agencies 
and  which  such  agencies  may  u.se  as 
bases  for  administrative  or  judicial 
actions  against  cover(;d  persons.  To  the 
extent  that  such  costs  occur,  the  Bureau 
believes  that  iu  most  cases,  these  costs 
would  he  associated  with  concomitant 
l)en(;fits  to  consumers  from  the 
prevention  or  remedy  of  harms 
associated  with  violations  of  law  hy 
covered  persons."’ 

One  commenter  also  contends  that  the 
information  sharing  practices  that  the 
rule  jjrescrihes  will  result  in  a  waiver  of 
legal  ])rivileges  that  otherwise  protect 
this  information  from  disclosure  to  third 
parties,  thereby  rendering  such 
information  vulnerable  to  .sul)]3oenas 
and  discovery  requests.  Although  the 
Bureau  believes  tliat  this  concern  is 
unwarranted,  the  Bureau  has  taken 
action  since  it  issued  the  interim  final 
rule  to  mitigate  this  potential  co.st.  On 
)uly  5,  2012,  the  Bureau  modified 
§  1070.47(c)  of  the  interim  final  rule  and 
added  a  new  §  1070.48  to  clarify  that  the 
])rovision  by  a  cover(;d  person  of 
confid(;ntial  information  to  the  Bureau 
and  the  Bureau’s  disclosure  of  such 
information  to  another  agency  does  not 
waive  legal  privileges  that  otherwisi; 
protect  such  information  from 
disclosure.  Saa  77  FR  30017. 

Om;  comment(;r  sugg(;st.s  that 

1070.40  of  the  rule  inqioses  costs  upon 
cover(;d  pi;rsons  to  the  ext(;nt  that  it 
authorizes  the  Director  of  the  Bureau  to 
disclo.se  their  confidential  information 
to  the  public  notwithstanding  other 
disclosure  r(;.striction.s  .set  forth  in 
.suh])art  D.  To  the  extent  that  the 
Director  exerci.ses  his  authority  under 
§  1070.40  to  disclose  confidential 
information,  costs  mav  indeed  ensue  to 
affected  c;overf;d  jjersons.  However,  at 
most  only  x  ery  few  covered  persons 
might  actually  face  such  a  co.st.  because 
the  circum.stances  are  limited  in  which 
the  Director  can  and  will  exercise  this 
authority.  To  ensure  that  the  Bureau 
will  re.sort  to  1070.40  only  in  limited 
circum.stances.  the  provision’s 
disclosure  authoritv  is  exercisable  only 
hy  the  Director  himself.  The  Director 
does  not  intend  to  exercise  his  authoritv 


'"'rhi!  Huriiau  luilos  that  il  has  lakan  slaps  silica 
it  issiiad  lha  intariiii  final  riila  In  liiiiil  tha 
circuinstaiicas  in  which  il  shares  siiparx  isorv 
inliinnaliiin  with  af^aiicias  that  ara  nol  anf;a*>a(l  in 
•sniiarvisoiy  acliviliiis.  incliiilina  .Slate  allornays 
aanaral.  In  lamiai  v  2012,  lha  Huraaii  issued  Hiillaliii 
12-01.  which  stales  dial  lha  Hnrean  will  mil  share 
cnnlidanlial  snparvisiirv  inlorinalion  roiitinalv  with 
.such  agencies  and  will  only  share  such  inlorinalion 
altar  scrulinizina  factors  that  include  the 
sianilicanca  of  lha  law  anforcaniani  intarasi  al  slake 
and  lha  impact  on  lha  inla>>rilv  of  lha  siiparvisorv 
lirocass.  fhis  Hullatin  should  liinil  litigation  costs 
lo  covered  parsons  dial  iniahl  olharwisa  arise  from 
Ilia  final  rule. 
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under  §  l()7().4(j  excej)!  in  unforeseen 
and  exigent  circumstances.  Moniover, 

§  l()70.4(i  stales  that  the  llurean  may 
notify  covered  per.sons  of  the  Director's 
intentions  to  di.sclose  confidential 
information  ])nrsnant  to  1{)7().4():  such 
iu)tic;e  would  enable  covered  persons  to 
.seek  appro|)riate  relief  if  thev  believe 
that  the  Dinuitor's  di.sclosnre  of 
confidmitial  information  would  he 
contrary  to  law. 

The  CFFH  does  not  (ixjxict  that  the 
final  rule  will  have  an  apprecial)le 
impact  on  consumers'  access  to 
consumer  financial  products  or  services. 
'I'he  final  rule  does  not  have  a  imiciin; 
im|)act  on  rural  consumers.  The  final 
rule  al.so  has  no  nnicpie  impact  on 
insured  depository  institutions  or 
insured  credit  unions  with  le.ss  than  SlO 
billion  in  a.ssets  as  descrih(!d  in  section 
1()2(i(a)  of  the  Dodd-Frank  Act. 

VI.  Procedural  Requirements 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  (j()1  e/  .scf/..  as  amended  hv  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  (the  RFA).  nHiuircis 
each  agencv  to  consider  the  potential 
imj)ai;t  of  its  regulations  on  .small 
entities,  including  small  hnsine.ssc's, 
small  governnnmtal  units,  and  small 
not-for-profit  oi-ganizations.  unless  the 
head  of  the  agencv  certifies  that  tin;  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nnmher  of  small 
entities.  The  undersigned  so  certifies. 
The  rule  does  not  impose;  anv 
obligations  or  standards  of  conduct  for 
pur|)ose.s  of  analysis  under  the  RFA.  and 
it  therefore  does  not  give  rise  to  a 
r(;gnlatory  compliance;  hurelen  fe)r  small 
e;ntities. 

Finally,  the  Bureau  has  el(;te;rmine;el 
that  this  final  rule  ele)es  not  imi)ose;  any 
n(;w  re;e:e)rdkeeping.  reporting.  e)r 
eii.se:le)sure;  re;e|iurements  e)n  memhe;rs  of 
the  |)uhlie;  that  woulel  he;  ce)lh;ctie)ns  e)f 
infe)rmalie)n  r(;e|uiring  appren  al  uneler 
the  Pa])erwe)rk  Re;elne:tie)n  Ae:t.  44  U.S.C. 
8501 .  e/  saq. 

I.isI  of  Subjects  in  12  CFR  Part  1070 

Ce)nfiele;ntial  husiue;ss  infe)rmatie)n. 
Cemsnmer  pre)te;e:tie)n,  Fre;e;de)m  e)f 
infeirmatiou.  Privaev. 

Authority  and  Issuance 

Fe)r  the  re;a.se)n.s  set  fe)rth  in  the 
j)re;amhle.  the;  Bnre;an  re;vi.se;s  part  1070 
ie)  re;;iet  as  fe)lle)w.s; 

PART  1070— DISCLOSURE  OF 
RECORDS  AND  INFORMATION 

Subpart  A — General  Provisions  and 

Definitions 

Se;e:. 

1070.1  Aiitheeritv.  piir|)e)se:  aiiel  se:e)|)e;. 

1070.2  {a;ne;r;il  ele;finitie)ns. 


1070. 8  (Uisloeliiin  e)f  |■e;e:e)l■els;  e:e;i'lilie:atie)ii: 
iille;rnative;  aiilheritv. 

1070.4  Re;e;e)i'els  of  tlie;  (8''PH  ne)t  to  lie; 
ejllierwise;  elise:le)se;el. 

Subpart  B — Freedom  of  Information  Act 

.Se;e:. 

1070.10  (:e;iie;nil. 

1070.11  liirorinalie)n  nuiele;  av.iiliihle;; 
elise:re;tie)iiary  elise:le)siire;s. 

1070.12  l’iil)lie:iilie)n  in  llie;  l'e;ele;ral  Ri;<>iste;r. 

1070.13  I’lihlie:  iiisi)e;e:tie)n  anel  e:e)pying. 

1 070. 1 4  Ke;enie;sls  le)r  t  ll'I’H  re;e:e)rels. 

1070.13  Re;s])e)nsil)ility  lor  rc.sponeling  Ie; 

re;epu;sls  fen'  (iFPH  re;e:e)i'els. 

1070. 1()  'I’iining  of  re;spe)nse;s  Ie;  re!epie;sts  fe)r 
CFIMI  i  e;e:e)r(ls. 

1070.17  Re;eine;sts  fe)r  e;x|n;elil(;el  pre)e;e;ssing. 

1070. IK  Re;spe)nse;s  Ie)  re;eiiie;sts  leerfil'I’n 
|•e;e:e)^els. 

1070.19  t',lassifie;el  infe)rin;itie)n. 

1070.20  Re;e]iie;sts  fe)r  l)usine;ss  infe)nnalion 
|)re)viele;el  to  the;  (il'l’H. 

1070.21  Aelministnilive;  a])pe!iils. 

1070.22  l''e;e;s  fen'  pi'e)e;e;ssing  i'e;eiite;sts  lor 
Cl'lMl  re;e:en'els. 

1070.23  Aiillieerily  anel  re;sponsil)ililie;,s  of 
the;  (ilne;f  FOIA  ()lfie:e;r. 

Subpart  C — Disclosure  of  CFPB  Information 

in  Connection  With  Legal  Proceedings 

■See:. 

1070.30  l’nrpe)se;  anel  seieepi;;  dofinitienis. 

1 070.31  .S(;rvie:e:  e)f  snnnne)nse;s  anel 
e:oinpliiinls. 

1070.32  Se;r\'ie:e;  e)f  snhponnas.  e:onrl  en  elnrs. 
anel  e)llie;r  elenneinels  fen'  (if  lMl  infe)riniilieni 
en'  ae:lie)n. 

1070.33  Te;sliine)nv  einel  pre)ehie:tie)n  e)f 
ele)e:nine;nls  |)re)lul)ite;el  nnle;ss  ai))n'e)ve;ei 
by  the;  (;e;ne;riil  (ie)iinse;l. 

1070.34  Pre)e:e;elnre;  wlie;n  le;sliine)n\'  e)r 
pre)elne:lie)n  e)f  ele)e:nine;nls  is  senighl: 
ge;ne;ral. 

1070.33  l’re)e:e;elnre;  wlie;n  reespenise;  te) 
ele;iniinei  is  re;e|nire;el  prieer  te;  re;e:e;iving 
instriielieens. 

1070.30  Pre)e:e;elnre;  in  the;  e;ve:nl  e)f  ein 
iielve;rse;  riding. 

1070.37  Ce)nsiele;r:ilie)ns  in  eli;le;rinining 
wlu;the;r  the;  (fl'PB  will  e:e)in|)ly  with  a 
eleniiiinel  eir  re;epie;st. 

1070.38  Preihihitieni  eni  preivieling  e;\|)e;rl  eir 
e)])inie)n  teistinujiiy. 

Subpart  D — Confidential  Information 

.Se;e:. 

1070.40  Pnr|)e)se;  anel  .se:e)])e;. 

1070.41  Ne)n-elise:le)snre;  e)l  e:e)nfiele;nliai 

infe) rinatie)n. 

1070.42  f)ise:le)sure!  eif  e:e)nfiele;nliid 
sujien'viseiry  infe)riniitie)n  tei  einel  1)\’ 
siipe;rvise;el  fininie:ial  inslilnlienis. 

1070.43  l)ise:le)snre;  e)f  e:e)nfiele;ntiid 
infenniiilieni  If)  leiw  );nf))re:e;nie!nl  iige;ne:ie;s 
•nifl  f)llu;r  ge)ve;rnin);nl  !igenie;ie;s. 

1070.44  l)ise;le)snre;  e)l  e'.f)nfiele;nlii)l 
f:f)nsninf;r  f:fnn|)lfiinl  inff)rnKilif)n. 

1070.43  Affiriniilive;  eli.sf:lf)snre;  f)f 
f:e)nfiflf;nliiil  inff)rn)iilif)n. 

1070.40  Olhen'  elise:le)siire;s  e)f  e:f)nfielf;nliiil 

inff) riniitie)n. 

1070.47  ()lli);r  rnle;s  reigiireling  Ilie; 
flisf;lf)snrc;  f)f  eionlifleenliiil  infe)riniilif)n. 

1070.48  Privileigeis  ne)l  affe;)'.l);)l  l)y 
flise:le)siire;  If)  the:  CFPH. 


Subpart  E — Privacy  Act 

Self:. 

1070.30  Pnr])i)Sf;  einel  se:f)i)e;;  ele;finilif)ns. 

1070.31  Anilieerilv  anel  re;spe)nsil)ililie;s  e)f 
the;  Chieif  PriveuA’  ()ffie;f;r. 

1070.32  Ffieis. 

1070.33  Re;eine!sl  leer  af'.eefiss  If)  r);e;e)rels. 

1070.34  C.FPH  i)re)e:e;elni');s  f))r  r);spf)neling  If) 
a  re;e|n);sl  f))r  aeieeeiss. 

1070.33  .Si)f;e:ial  prf)f:e;elnr);s  Inr  nu;elie:al 
reif'.nrels. 

1070.30  Reiepieisl  fe)r  ainenielnunil  f)f  re;e:))rfls. 

1070.37  CFPn  reivieiw  f)f  a  l  eieineisl  fe)r 
aineniehnenit  f)f  re;f:e)rels. 

1070.38  Appeial  ))f  aelvense;  fle;tf;nninatie)n  e)f 
reiepieisl  ff)r  ae:f;e;ss  f)r  ainenulnunit. 

1070.39  Re!slrie:li))ns  e)n  elise;lf)snre;. 

1070.00  I'Aennpl  re;e:f)rels. 

1070.01  Training:  rnleis  e)f  f:f)neliif:l; 

pe;naltif;s  Ibr  ne)n-e:e)ini)liane;);. 

1070.02  Pre;sf;rvalie)n  e)f  ri;f;f)rels. 

1070.03  Use;  anel  e:e)lle;e;tie)n  f)f  se)e;ial 
se;f:urily  mnnhen's. 

Aiitlien'ity:  12  U.S.C.  3481  e;l  seic].;  3  U.S.t]. 
332:  3  U.S.C.  332a:  18  U.S.C.  1903:  18  U.S.C. 
041:  44  U.S.C.  f:h.  30:  3  U.S.C.  301. 

Subpart  A — General  Provisions  and 
Definitions 

§  1070.1  Authority,  purpose,  and  scope. 

(cl)  Aiithoritv.  (1)  Tliis  peirl  is  issue;il 
liy  the;  Bme;au  eif  Consume;!'  Fimmeeiiil 
Pre)te;e:tie)n.  ;m  inelt;pe;nele;nl  Bure;au 
within  the;  lu;el(;rcil  Re;se;rve;  Svste;m, 
pursmml  tei  the;  Cemsume;]'  Financial 
ITe)te;e:tie)n  Act  eif  2()1().  12  l)..S.C.  5481 
e;l  se;ej.:  the;  Fre;e;ele)m  eif  Inleirmatiein  Ae;l, 

5  ll.S.fi.  552:  tlie;  Privcie.y  Ae;t  eif  1974, 

5  tI.eS.f’.  552ii:  the;  Fe;di;ral  Reieiorels  Ae:t, 
44  U.S.C.  8101;  tlie;  Fape;rweirk 
Re;elne;tiein  Ae;l.  44  U..S.Ci.  8501  c/  .see/, 
the;  Right  to  Finaneaal  Privae:v  Ae;t  eif 
1978,  12  U.S.C.  8401:  the;  Traek;  Si;e:re;ts 
Ae;t.  18  U.S.C.  1905;  18  U.S.C.  041;  anel 
any  eithe;r  apjilie.alile;  law  that  eistalilishcs 
a  liiisis  fell'  the;  eixeirciso  eif  gove;rnme;ntal 
authority  by  the;  CFPB. 

(2)  This  part  estalilisheis  mee;hanisms 
for  eiarrying  eiut  the;  (8"PB's  statutory 
ri;siieinsiliilitie;s  uneler  the;  statute;s  in 
paragrajih  (a)(1)  of  this  section  tei  the 
e;xte;nt  theise  re;speinsiliilitie.s  reepiire  the; 
elise:leisure,  ]ireielue;tiein,  eir  withholeling 
eif  infeirmatiein.  In  this  reigarel,  the;  CFPB 
hiis  ele;te;rmine;el  that  the;  CFPB.  anel  its 
ele;le;gate;s,  may  elise;lei.se;  inleirmatiein  eif 
the;  CFPB,  in  ae:e:eirelane;e;  with  the; 
lireie'.e;ehire;s  set  feirth  in  this  part, 
wlu;ne;ve;r  it  is  ne;e:e;s.sary  eir  ajqireijiriiite 
tei  elei  sei  in  the;  e;xe;re:ise;  eif  anv  eif  the; 
CFPB's  authority.  The;  CFPB  has 
ele;te;rmine;el  thiit  all  sue:h  elise:le)sure;s, 
maele;  in  cie:e;eirelane;e;  with  the;  rule;s  iinel 
]ireie;e;eiure;s  spe;cifie;el  in  this  jiart,  are; 
autheirizeel  by  law. 

(h)  Purpose  (ind  s(:op(i.  This  piirt 
e:eintains  the  CFPB's  rules  relating  tei  the 
elise:leisure;  eif  re;e:eirel.s  anel  infeirmatiein 
gene;rate;el  by  ;mel  eililaineiel  by  the;  CFPB. 
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(1)  Sul)j)art  A  eontains  general 
provisions  and  definitions  used  in  this 
part. 

(2)  Snl)i)arl  B  iin])leinents  the 
h’reedoni  of  Information  Act.  5  ll.S.fi. 

.5.52. 

(.3)  .Snl)])art  (i  sets  fortli  the  procedures 
with  respect  to  sul)poena.s,  orders,  or 
other  recpiests  for('>l*'F13  information  in 
connection  with  legal  jjroceedings. 

(4)  .Suh])art  1)  provides  for  the 
])rotection  of  confidential  information 
and  procedures  for  sliaring  confidential 
information  witli  suj)ervised 
institutions,  governnumt  agencies,  and 
others  in  certain  circumstances. 

(5)  .Suljpart  F  implements  the  Brivacv 
Act  of  1974,  5  IJ.S.C.  552a. 

§  1 070.2  General  definitions. 

For  purposes  of  this  part: 

(a)  Biisinass  day  means  any  day 
except  Saturday.  Sunday  or  a  legal 
Federal  holiday. 

(h)  (JFPB  means  the  Bureau  of 
(lonsumer  Financial  Brc)tection. 

(c)  (diiaf  FOIA  Official'  means  the  (ihief 
Operating  Offictn-  of  tin;  CFBB.  or  anv 
OFl’B  employee  to  whom  the  (ihief 
Ol)erating  Officer  has  delegated 
authority  to  act  under  this  part. 

(d)  Chief  Opaniting  O/'/'/cer  means  the 
Ohief  0])era1ing  Officer  of  the  CFBB,  or 
any  (3’BB  employee!  to  whom  the  (ihief 
Ojjerating  Officer  has  delegated 
authority  to  act  under  this  part. 

(e)  Civil  investiyotive  dennind 
nuiierkd  means  any  documentary 
material,  written  re])ort,  or  answeiis  to 
(|uestions.  tangihle  thing,  or  transcri])t  of 
oral  testimony  received  hy  the  (ih’BB  in 
any  form  or  format  pursuant  to  a  civil 
inve.stigative  elemand,  as  those  terms  are 
set  forth  in  12  IJ.S.C.  5582,  or  rec:eived 
hy  the  CFBB  voluntarily  in  lieu  of  a  civil 
inve.stigative  demand. 

(0  Conjidentkd  inforniation  means 
confidential  consumer  complaint 
information,  confidential  inve.stigative 
information,  and  confidential 
su])ervi.sorv  information,  as  well  as  anv 
other  CFBB  information  that  may  he 
exem])t  from  disclosure  under  the 
I'^reedom  of  Information  Act  pursuant  to 
5  IJ.S.C.  552(h).  Confidential 
information  does  not  include 
information  contained  in  records  that 
have  h(!en  made  ])uhlicly  availahle  by 
the  CiFBB  or  information  that  has 
otherwise  been  publicly  disclosed  by  an 
employcu!  with  the  authority  to  do  so. 

(g)  Confidenti(d  (:()nsuin(;r  complaint 
information  means  information  received 
or  generated  by  the  Cl’BB,  ])ur,suanl  to 
12  IJ..S.C.  5493  and  5534,  that  compri.ses 
or  documents  con.sumer  complaints  or 
inquiries  concerning  financial 
institutions  or  con.sumer  financial 
l)roduct.s  and  services  and  responses 


thereto,  to  the  extent  that  such 
information  is  exempt  from  di.sclosure 
l)ursuanl  to  5  IJ.S.C',.  552(h). 

(h)  Confidential  investigative 
information  means: 

(1)  (iivil  investigative  demand 
material;  and 

(2)  Any  docunuiiitarv  material 
])repar(!d  by,  on  behalf  of,  niceived  hv. 
or  for  the  use  by  the  (JFBB  or  any  other 
Federal  or  Slate  agency  in  the  conduct 
of  an  inve.stigation  of  or  enforcement 
action  against  a  ])er.son.  and  any 
information  tlerived  from  such 
documents. 

(i) (l)  Confidential  sa})ervison' 
information  means: 

(1)  Re])orts  of  examination,  inspection 
and  visitation,  non-j)ul)lic  openating, 
condition,  and  compliance  reports,  and 
any  information  contained  in.  derived 
from,  or  related  to  such  rejjorts; 

(ii)  Any  doc:uments.  including  rej)orts 
of  examination,  prejjared  by,  or  on 
behalf  of,  or  for  the  u.se  of  the  (JFBB  or 
any  other  Federal.  .State,  or  foreign 
government  agency  in  the  exerci.se  of 
su])ervisorv  authority  over  a  financial 
in.stilution,  and  any  information  d(!rived 
from  such  docunuiuls; 

(iii)  Any  communications  between  the 
(il'BB  and  a  supervised  financial 
institution  or  a  Fcideral,  .State,  or  foreign 
government  agenev  related  to  the 
Cl''BB’s  .su])ervision  of  the  institution; 

(iv)  any  information  jjrovichid  to  the 
(JFBB  by  a  financial  institution  to  enable 
the  (IFBB  to  monitor  for  risks  to 
cojisunuM's  in  the  (jffering  or  provision 
of  con.sumer  financial  products  or 
services,  or  to  assess  whether  an 
institution  should  he  considered  a 
covered  i)erson.  as  that  term  is  defined 
by  12  IJ.S.C.  .5481 ,  or  is  subject  to  the 
(Jl'BB’s  .su])ervi.sorv  authority;  and/or 

(v)  Information  that  is  exem])t  from 
di.sclosure  pursuant  to  5  IJ..S.C. 

552(h)(8). 

(2)  Confidential  supeivisorv 
information  does  not  include 
documents  pr(!])ared  hv  a  financial 
institution  for  its  own  business 
jiurposes  and  that  the  CFBB  does  not 
])os,se.ss. 

(j)  or  means  the  Director  of  the 
(JFBB  or  his  or  her  designee,  or  a  person 
authorized  to  ])erform  the  functions  of 
the  Director  in  accordance  with  law. 

(k)  Hmplovee  means  all  current 
emplovees  or  officials  of  the  (JFBB, 
including  employees  of  contractors  and 
any  other  individuals  who  have  been 
appointed  by,  or  are  subject  to  the 
supervision,  jurisdiction,  or  control  of 
the  Director,  as  well  as  the  Director.  The 
procedures  estahli.shed  within  this  jjart 
also  apply  to  former  emj)loyee.s  where 
specifically  noted. 


(l)  Financial  institution  means  any 
person  involved  in  the  offering  or 
provision  of  a  “financial  j)rocluct  or 
service,"  including  a  “covered  p(!r.son” 
or  “service  ])rovider,”  as  tho.se  t(!rms  are 
defined  by  12  II..S.C.  5481. 

(m)  Ceneral  Counsel  means  the 
Ceneral  (iounscil  of  the  CFBB  or  any 
(JFBB  employee  to  whom  the  Ceneral 
(Joun.sel  has  delegated  authoritv  to  act 
under  this  part. 

(n)  Person  means  an  individual, 
partnershi]),  com])auv.  corporation, 
association  (incorporated  or 
unincorporated),  tru.st.  estate, 
cooperative  organization,  or  other 
entity. 

(o)  Report  of  examination  means  the 
report  prepari:d  hy  the  (',F"BB  concerning 
the  examination  or  inspection  of  a 
supervised  financial  institution. 

(p)  State  means  any  .State,  territorv,  or 
po.ssession  of  the  United  .States,  the 
District  of  Cohunhia,  the 
('.ommonwealth  of  Buerto  Rico,  the 
(Commonwealth  of  the  Northern  Mariana 
Islands.  Cuam.  American  .Samoa,  or  the 
United  .States  Virgin  Islands  or  anv 
Federally  recognized  Indian  tribe,  as 
defined  by  the  .S(!cretarv  of  th(!  Interior 
under  section  l()4(a)  of  the  F’cnlerallv 
Recognized  Indian  'Bribe  Fist  Act  of 
15)94  (25  U..S.(C.  475)a— 1(a)).  and  includes 
any  political  subdivision  ther(!of. 

(([j  Supendsed  financied  institution 
means  a  financial  institution  that  is  or 
that  may  become  subject  to  the  (CFBB’s 
su])ervisory  authority. 

§1070.3  Custodian  of  records; 
certification;  alternative  authority. 

(a)  Custodian  of  records.  'Bhe  (Chief 
Operating  Officer  is  the  official 
c:nstodian  of  all  records  of  the  ("F’BB, 
including  records  that  are  in  the 
possession  or  control  of  the  CFBB  or  any 
CFBB  employee. 

(h)  Certification  of  record.  'Bhe  Chief 
0]jerating  Officrir  may  crirtify  the 
authenticity  of  any  CFBB  record  or  any 
copy  of  such  record,  for  any  pur])o.se, 
and  for  or  before  any  duly  constituted 
Federal  or  .State  court,  tribunal,  or 
agency. 

(c)  Alternative  authoritv.  Any  action 
or  determination  requirecl  or  permitted 
to  be  done  hy  the  (Chief  Operating 
Officer  may  he  done  hv  any  employee 
who  has  been  dulv  designated  for  this 
purpo.se  hy  the  Chief  Ojjerating  Officer. 

§  1070.4  Records  of  the  CFPB  not  to  be 
otherwise  disclosed. 

Fxce|)t  as  j)rovi(h!il  by  this  ])art. 
emj)loyees  or  former  emplovees  of  the 
(CFBB,  or  others  in  possession  of  a 
record  of  the  (CFBB  that  the  (CFBB  has 
not  already  made  i)uhlic.  are  prohibited 
from  disclosing  such  records,  without 
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authorization,  to  anv  jxir.son  who  is  not 
an  einj)loy(H;  ol  the  CFl’B. 

Subpart  B — Freedom  of  Information 
Act 

§1070.10  Generat. 

This  .siil)|)art  contains  the  re{>nlations 
of  the  (3'PB  inipleiiKMiting  the  FrcHMloin 
of  Information  Act  (tin;  F()1A).  .'j  l]..S.(]. 

as  amended.  Th(!S(!  nignlations  set 
forth  procculnres  for  r(!(inestinj>  acccjss  to 
records  maintained  l)v  the  (',FBB.  Tlxise 
nij’iilations  should  lx;  read  togc'ther  with 
the  FOIA.  tlie  1UH7  Office  of 
Management  and  Budget  (Inidelines  for 
FOIA  F(!(!s,  the  tiFBB’s  Privacy  Act 
nigidations  set  forth  in  snhpart  F.  and 
the  FOIA  Wei)  page  on  the  OFl’B’s  Web 
site.  http  J/www  .consunwiiinancc.f^ov. 
which  provide  additional  information 
about  this  topic. 

§  1070.1 1  Information  made  available; 
discretionary  disclosures. 

(a)  In  gnnarnl.  The  FOIA  ])rovides  for 
public  access  to  information  and  rec:ords 
developed  or  maintained  hv  Fcxleral 
agencies.  (lenerally.  the  FOIA  divides 
agencv  information  into  three  major 
categories  and  provides  methods  by 
which  each  categorv  of  information  is  to 
l)(!  made  available  to  the  j)nl)lic.  The 
threi!  major  categories  oi  information  are 
as  follows: 

(1)  Information  reipdred  to  be 
published  in  the  Federal  Register  (see 
§  1070.12  of  this  snbpart): 

(2)  Information  retininul  to  he  made 
available  for  public  ins])ection  and 
copying  or.  in  the  alternative,  to  be 
])nl)lished  and  t)ffered  for  .sale  (see 

§  1070.13  of  this  snl)])art):  and 

(3)  Information  recpdred  to  he  made 
available  to  any  member  of  the  public 
iiixni  specific  recine.st  (.see  ,■^,§'1070.14 
through  1070.22  of  this  snl)j)art). 

(h)  DiscrnlionaiT  disclosiirns.  Even 
though  a  FdIA  exemj)tion  may  apjjly  to 
the  iidbrmation  or  records  re(|neste(i. 
the  CFPB  inav,  if  not  precluded  bv  law. 
elect  under  the  circum.stances  not  to 
apply  the  exemption.  The  fact  that  the 
exemption  is  not  aj)j)lied  by  the  (]FPB 
in  response  to  a  particular  recpiest  shall 
have  no  precedential  significance  in 
processing  other  recpiests,  but  is  merelv 
an  indication  that,  in  the  processing  of 
the  particular  recpiest,  the  (IFPB  finds 
no  nece.ssity  for  applying  the 
exemption. 

(c)  Disclosinvs  ol  records  frcqucnilv 
requested.  Subject  to  the  ap])lication  of 
the  FOIA  exemptions  and  exclusions  (.‘j 
II.S.CI  .').')2(l))  aiul  (c)).  the  (]FFB  shall 
make  jiuhlicly  available,  as  provided  by 
§  1070.13  of  this  sul)])art.  all  records 
regardless  of  form  or  format,  which  have 
been  released  previously  to  any  jierson 


under  5  II.S.C.  .^).'52(a)(3)  and  §§  1070.14 
through  1070.22  of  this  .sul)])art.  and 
which  ihefiFFB  deterndnes  have 
become  or  are  likely  to  become  the 
subject  of  subsecpienl  re(]uests  for 
substantially  the  sanx!  records.  When 
the  OFFB  receives  three  (3)  or  more 
reipiests  for  sub.stantially  the  .same 
records,  then  the  (IFFB  shall  also  make 
the  released  records  publiclv  available. 

§1070.12  Publication  in  the  Federal 
Register. 

(a)  Ihsjnireinent.  The  (]FFB  shall 
separately  state,  |)ul)lish  and  maintain 
c:iuTent  in  the  Federal  Register  for  the 
guidance  of  the  public  the  following 
information: 

(1)  De.scriptions  of  its  central  and  field 
organization  and  the  establi.shed  place 
at  which,  the  ])ersons  from  whom,  and 
the  methods  whereby,  the  public  may 
obtain  information,  make  submissions 
or  reipiests,  or  obtain  decisions: 

(2)  Statements  of  the  general  cour.se 
and  method  bv  which  its  functions  are 
channeled  and  determined,  including 
the  nature  and  recpiirements  of  all 
formal  and  informal  procedures 
available; 

(3)  Rules  of  procedure,  de.scri|)tions  of 
forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all 
|)a])ers,  reports,  or  examinations: 

(4)  .Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpretations  of  general  a])i)licabilitv 
formulated  and  adojited  by  the  (IFFB; 
and 

(.'ll  Each  amendment,  revision,  or 
repeal  of  matters  referred  to  in 
])aragraphs  (a)(1)  through  (4)  of  this 
section. 

(b)  Exceptions.  Fublication  of  the 
information  under  clau.se  (a)  of  this 
snbpart  shall  be  subject  to  the 
aj)|)lication  of  the  FOIA  exemptions  and 
exclusions  (5  l]..S.(].  .').')2(1))  and  (c))  and 
the  limitations  provided  in  .'j  l)..S.C. 
.'-).'-)2(a)(l). 

§  1 070.1 3  Public  inspection  and  copying. 

(a)  In  genered.  .Subject  to  the 
application  of  the  FOIA  exemptions  and 
exclusions  (.'i  IJ.S.C].  .').')2(1))  and  (c)),  the 
Ch'FB  shall,  in  conformance  with  .I 
ll..S.(’,.  !).')2(a)(2).  make  available  for 
l)ublic  in.s])ection  and  copying, 
including  by  |)o.sling  on  the  (ddfil’s  Web 
site,  htt})://\\'\\’\v. consinnerfinonce.gov, 
or.  in  the  alternative,  jiromptly  jmblish 
and  offer  for  sale  the  following 
information: 

(1)  Final  opinions,  including 
concurring  and  dis.senting  ojiinions,  and 
orders  made  in  the  adjudication  of 
cases; 


(2)  Those  .statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  OFFB  hut  are  not 
published  in  the  Federal  Register; 

(3)  Its  administrative  staff  manuals 
and  instructions  to  staff  that  affect  a 
member  of  the  ])ublic; 

(4)  (iopies  of  all  records  made 
])ublicly  available  pursuant  to  §  1070.1 1 
of  this  subjiarl;  and 

(.1)  A  general  index  of  tbe  records 
referred  to  in  ])aragra|)h  (a)(4)  of  ibis 
section. 

(b)  Information  made  av(nl(d)Ie 
online.  For  records  re(|uired  to  be  made 
available  for  public  inspection  and 
copying  i)ur.suant  to  .'j  ll..S.(T  .').')2(a)(2) 
(j)aragra])hs  (a)(1)  through  (4)  of  this 
.section),  as  soon  as  jiracticable,  the 
(dd’B  shall  make  such  records  available 
on  its  e-FOlA  Library,  located  at 
http:/ /ww'w.consumerf inance.gov. 

(c)  Ilecord  avcnl(d)ility  at  the  on-site 
e-FOIA  Lihrarv.  Any  mendier  of  the 
public  may,  upon  recpiest,  access  the 
CFPB’s  e-f’OlA  Library  via  a  computer 
terminal  at  1700  G  .Street  NW., 
Washington,  DC  21)552.  .Such  a  recpiest 
may  be  made  by  elec:trc)nii:  means  as  set 
fortb  on  tbe  (iFFB’s  Web  site,  http:// 
www.consnmerfinance.gov.  or  in 
writing,  to  tbe  Ghief  FOIA  Offic:er, 
(ionsumer  Financ:ial  Protec;lic)n  Bureau, 
1700  (;  .Street  NW..  Wasbington,  DG 
2{)552.  The  recpiest  must  inclic:ate  a 
preferred  date  and  lime  for  the 
recpieslecl  ac:c;ess.  'I'lie  (]FPB  reserves  the 
right  to  arrange  a  different  date  and  time 
with  the  recpiester,  if  nec:e.ssarv. 

(cl)  Redaction  o  f  identifying  details. 

To  ])revent  a  c;learly  unwarranted 
invasion  of  personal  privac.v,  the  C^FPB 
may  reclac:!  identifying  details  c:ontainecl 
in  any  matter  clesc;ribecl  in  paragrajihs 
(a)(1)  through  (4)  of  this  sec:lion  before 
making  such  matters  available  for 
inspec:tic)n  or  public;atic)n.  The 
ju.stific;ation  for  the  reclac:tion  shall  be 
explained  fully  in  writing,  and  the 
extent  of  suc;h  redaction  shall  be 
inclic:ate(l  on  the  portion  of  the  rec;orcl 
whic:h  is  made  available  or  |)ublishecl, 
unle.ss  inc:lucling  that  inclic;ation  would 
harm  an  interest  prc)tec:tecl  bv  the 
exemption  in  .'I  l).,S.G.  .'5,')2(b)  under 
whic;h  the  reclac:tic)n  is  made.  If 
tec;hnic;ally  feasible,  the  extent  of  the 
reclac:tic)n  shall  be  inclic:atecl  at  the  ])lac:e 
in  the  rec;orcl  where  the  reclac:tic)n  is 
made. 

§1070.14  Requests  for  CFPB  records. 

(a)  in  genered.  .Subjec:t  to  the 
applic:ation  of  the  FGIA  exemptions  and 
exc;hisic)ns  (.')  II..S.(L  .').'52(b)  and  (c:)),  the 
G.FPB  shall  prc)m])tly  make  its  rec;c)rcl.s 
available  to  any  jierson  pursuant  to  a 
recpiest  that  c;c)nfc)rm.s  to  the  rules  and 
|)roc:echires  of  this  .sec:tion. 
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(I))  Form  of  vo(jiwst .  A  recjiiest  tor 
rec:or(ls  of  the  (3*'P11  shall  he  made  in 
writing  or  hy  electronic  means. 

(1)  If  a  reciiiest  is  made  in  writing,  it 
shall  h(!  address(!d  to  the  (Ihief  FOIA 
Officer,  Oonsnmer  Financial  Protection 
Unreau,  1700  (J  .Str(!et  N\V.,  Washington. 
DO  20552.  The  r(!(]ue.st  shall  he  lahtjled 
“I'’reedom  of  Information  Act  R(!(iue.st.” 

(2)  If  a  re{|iU!Sl  is  made  hy  electronic 
iiKians,  it  shall  he  snhmitted  as  set  forth 
on  the  OFPB’s  Web  site,  http:// 
ww’w’.consumorfinanco.gov.  The  re(]nest 
shall  1)(;  labeled  ‘‘Freedom  of 
Information  Act  Re(|iiesl.” 

(c)  (Content  of  roquost.  (1)  In  order  to 
ensure  the  OFPB’s  ability  to  respond  in 
a  timely  manner,  a  FOIA  recpiest  should 
describe  the  records  that  the  re(]uester 
seeks  in  sufficient  detail  to  enable  OFPB 
])ersonnel  to  locate  them  with  a 
reasonable  amount  of  effort.  Whemn  er 
|)ossihle,  the  request  should  include 
specific  information  about  each  record 
sought,  such  as  the  date,  title  or  name, 
author.  reci])ient,  and  subject  matter  of 
the  record.  If  known,  the  r(!(|uest(!r 
should  include!  any  file  designations  or 
d(!Scriptions  for  tin:  records  reepiested. 

As  a  general  rule,  the  more  specific  the 
reeiuester  is  about  the  records  or  tv])(!  of 
records  nKjne.sted,  the  more  likely  the 
(Ik’PB  will  he  able  to  locate  tho.se 
records  in  res]K)nse  to  the  reepiest; 

(2)  In  order  to  ensure  the  (IFPB’s 
ability  tt)  comnnmicate  effectivelv  with 
the  re(pi(!sler,  a  nxpie.st  should  include 
contact  information  for  the  r(!(iuest(!r, 
including  tlu!  name  of  the  retiuester  and, 
to  the  extent  available,  a  mailing 
address,  telejihone  inmiher,  and  email 
address  at  wliich  the  (IFl^B  may  contact 
the  recpiester  regarding  the  recpiest; 

(3)  The  request  should  state  whether 
the  reque.ster  wishes  to  inspect  the 
rec:ords  or  desires  to  receive  an 
electronic  cojiy  or  have  a  copy  made 
and  furnished  without  first  inspecting 
the  records; 

(4)  For  the  pur))ose  of  determining 
any  fees  that  may  apply  to  jirocessing  a 
retpiest,  a  re()uester  should  indicate  in 
the  recpiest  whether  the  recpiester  is  a 
c:onnnercial  user,  an  educ:ational 
institution,  nc)n-c:c)nnnerc:ial  scientific: 
institution,  rejirescmtative  of  the  nenvs 
media,  governmental  entitv,  or  “other" 
rcupiestcir,  as  those  terms  are  defined  in 
§  1070.22(1))  of  this  suhi)art.  and  the 
basis  for  claiming  that  fee  c:ategorv. 
Recpiesters  may  seek  assistance  in 
determining  the  a])])rc)])riate  fee  c:ategc)rv 
hy  c;c)ntac:ting  the  (IFPB's  FOIA  Public: 
Liaison  at  the  tele])hone  numher  listed 
on  the  CFPB’s  Web  site,  http:// 
www.consiimorfiiKinco.t’ov.  The  OFPB 
will  use  any  information  provided  to  the 
FOIA  Public:  Liaison  solely  for  the 
j)urpose  of  determining  the  a])})rc)priate 


fee  c:ategorv  that  a])plies  to  the 
reciuester; 

(5)  If  a  recpie.ster  seeks  a  waiver  or 
recluc:tion  of  fees  assc)c:iatect  with 
proc:essing  a  recpic:st,  then  the  recpie.st 
shall  inc:lucle  a  statement  to  that  effec:t 
as  is  recpiired  hy  S  1070.22(e)  of  this 
suhpart.  Anv  recpiest  that  does  not  seek 
a  waiver  or  rechic:tic)n  of  fees  c:on,stitntes 
an  agreement  of  the  recpiester  to  pav  anv 
and  all  fees  (of  iij)  to  S25)  that  may 
apply  to  the  recpiest,  as  otherwi.se  set 
forth  in  1070.22  of  this  suhpart.  exc.ept 
that  the  recpiester  iiiav  s])ei:ifv  in  the 
recpiest  an  iqiper  limit  (of  not  less  than 
,S25)  that  the  recpicister  is  willing  to  pay 
to  proc:ess  the  recpiest;  and 

(0)  If  a  reque.ster  .seeks  expedited 
j)roc:e.ssing  of  a  recpiest,  then  the  recpiest 
must  ini:hicle  a  statement  to  that  effec:t 
as  is  recpiired  hy  §  1070.17  of  this 
suhpart. 

(d)  Porfoctoil  ivquosts:  of  fact  of 
rocpiost  (ioficioncios.  For  purposes  of 
c:c)m]niting  its  deadline  to  respond  to  a 
reejuest,  the  (ddMl  will  deem  itself  to 
have  rec:eived  a  recpiest  onlv  if.  and  on 
the  date  that,  it  rec:eive.s  a  rec]ue.st  that 
i:ontain.s  suh.stantially  all  of  the 
information  recpiired  hv  and  that 
otherwise  c:onform.s  with  paragraphs  (h) 
and  (c:)  of  this  sec:tion.  'I’he  (IFPB  need 
not  ac:i:ei)t  a  recpiest,  proi:es.s  a  recpie.st. 
or  he  hoimcl  hy  any  deadlines  in  this 
.siih|)art  for  proc.'essing  a  recpie.st  that 
fails  to  c:onform,  in  anv  material  respec:!, 
to  the  rcupiirements  of  jiaragraphs  (h) 
and  (c)  of  this  sec.tion.  If  a  recpicist  is 
defic:ient  in  any  material  resjiec:!,  them 
the  ('.Fl^B  may  return  it  to  the  recpie.ster 
and  if  it  does  .so.  it  shall  aclvi.se  the 
recjiicister  in  what  re.spec:t  the  recpie.st  is 
clefic:ient,  and  what  additional 
information  is  needed  to  respond  to  the 
recpie.st.  The  recpie.ster  may  then  amend 
or  resubmit  the  recpiest.  A 
determination  hy  the  CFFB  that  a 
recpie.st  is  defic:ient  in  any  respec:t  is  not 
a  denial  of  a  reejnest  for  rec:ords  and 
.suc:h  determinations  are  not  .suhjec:t  to 
appeal.  If  a  reejuester  fails  to  respond  to 
a  CFFB  nc)tific:ation  that  a  recpie.st  is 
defii:ient  within  thirty  (30)  days  of  the 
CFFB’s  notific:ation,  the  CFFB  will  deem 
the  request  withdrawn. 

(e)  I{o(]iiosts  by  an  individuai  for 

rocords  poiitnniny,  to  that 
individu(d.  An  individual  who  wishes 
to  ins])ec:t  or  obtain  c:c)pies  of  rec:ords  of 
the  Bureau  that  pertain  to  that 
individual  shall  file  a  recpiest  in 
ai:i:c)rclanc:e  with  suhpart  F  of  the.se 
rules. 

(f)  Hoqaosts  for  CA'PB  rocords 
jyortenning  to  anothor  individual.  Where 
a  recpie.st  for  rec;c)rcl.s  ])ertains  to  a  third 
])arty,  a  recpie.ster  may  rec:eive  greater 
ac;c:ess  hy  submitting  either  a  notarized 
authorization  signed  hy  that  individual 


or  a  dec:laration  hy  that  individual  made 
in  c:c)mpliani:e  with  the  requirements  set 
forth  in  28  U.S.C.  1740  authorizing 
cli.sc:losnre  of  the  reciords  to  the 
recpie.ster.  or  submits  proof  that  the 
individual  is  clec:ea.secl  (e.g..  a  c:oj)v  of  a 
death  i:ertifii:ate  or  an  ohituarv).  The 
CFFB  may  recpiire  a  recpie.ster  to  supplv 
additional  information  if  nec:e.s.sarv  in 
order  to  verify  that  a  |)artic:iilar 
individual  has  c:on.sented  to  cli.sc:lo.sure. 

§  1070.15  Responsibility  for  responding  to 
requests  for  CFPB  records. 

(a)  In  gonond.  In  determining  whic:h 
rec:orcls  are  responsive  to  a  recpie.st,  the 
CFFB  ordinarily  will  inc:hide  only 
rec:c)rd.s  in  its  pos.session  as  of  the  date 
the  CFFB  begins  its  searc:h  for  them.  If 
any  other  date  is  used,  the  CFFB  shall 
inform  the  recpiester  of  that  date. 

(h)  Authority  to  grant  or  dony 
rocjiiosts.  The  Chief  P'OtA  C)ffic:er  shall 
he  authorized  to  grant  or  deny  any 
recpiest  for  a  rec:c)rd  of  the  CFFB. 

(c:)  (ionsnitations  and  rofornds.  (1) 
When  a  recjue.sted  ree.ord  has  been 
c:reatecl  by  an  agenc:y  other  than  the 
CFFB,  the  CFFB  shall  refer  the  ree.ord  to 
the  originating  agenc:y  for  a  direc'.t 
res])C)n.se  to  the  recpie.ster. 

(2)  When  a  FOIA  recpie.st  is  rec:eived 
for  a  ree.ord  c:reated  by  the  CFFB  that 
inc:hicles  information  originated  hv 
another  agenc:y.  the  CFFB  shall  cionsult 
the  originating  agenc:y  for  review  and 
rec:c)mmendatic)n  on  cli.sc:lo.sure.  The 
CFFB  shall  not  release  any  .siic:h  rec:c)rds 
without  prior  c:c)n.sultatic)n  with  the 
originating  agenc:y. 

(cl)  hJotico  of  rofornd.  Whenever  the 
CFFB  refers  all  or  any  part  of  the 
responsibility  for  responding  to  a 
recpiest  to  another  agenc:y.  it  will  notifv 
the  recpie.ster  of  the  referral  and  inform 
the  recpiester  of  the  name  of  eac:h  agenc:y 
to  whic:h  the  recjciest  has  been  referred, 
in  whole  or  in  part. 

§  1070.16  Timing  of  responses  to  requests 
for  CFPB  records. 

(a)  In  gonond.  Exc:e])t  as  set  forth  in 
paragrajihs  (h)  through  (d)  of  this 
.sei:tion,  and  1070.17  of  this  suhpart, 
the  C.Fl^B  shall  respond  to  recpiests 
ai:i:c)rcling  to  their  order  of  rei:eipt. 

(h)  Multitrack  processing.  (1)  ’Lhe 
(;FFB  may  e.stahlish  sejiarate  trac:k.s  to 
prc)c;e,s.s  simple  and  c:c)m))lex  recpie.sts. 

't  he  CFl^B  may  a.ssign  a  recpie.st  to  the 
simple  or  cionqilex  trac:k(.s)  based  on  the 
amount  of  work  and/or  time  needed  to 
])rc)c:e.s.s  the  recjiiest.  The  CFFB  shall 
])rc)c:es.s  requests  in  eac:h  trac:k  based  on 
the  date  the  recpiest  was  perfec:tecl  in 
ac:c:orclanc:e  with  1 070.1 4(cl). 

(2)  rhe  CFFB  may  provide  a  recpie.ster 
in  its  c'.omjilex  trac:k  with  an  opportunity 
to  limit  the  si:oj)e  of  the  recpiest  to 
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([ualify  lor  faster  |)ro(:e.ssing  within  the 
.specified  limits  of  the  simj)le  track(s). 

(c)  7’ujje  ju^riod  forraspondin;^  to 
nniuosts  for  ivcords.  Ordinarilv.  the 
(’.t'l’H  shall  have  twimly  (20)  business 
days  from  when  a  recpiest  is  niceived  hv 
the  (iFFH  to  detia  inine  whether  to  grant 
or  denv  a  nupiest  for  records.  The 
tw(mty  (20)  business  day  time  period  set 
forth  in  this  paragra|)h  sliall  not  l)e 
tolled  hv  th(!  (iFPll  except  that  the  (IFI’H 
may: 

(1)  Make  one  reasonable  demand  to 
the  nHpiester  for  clarifying  information 
about  the  r(H]uest  and  toll  the  twentv 
(20)  business  dav  time  period  while  it 
awaits  the  clarifying  information;  or 

(2)  Toll  the  twenty  (20)  business  dav 
time  period  while  it  awaits  clarification 
from  or  addresses  any  dispute  with  the 
nupiester  regarding  the  asses.sment  of 

flUiS. 

(d)  l’iuisii(d  circuiijstoncos.  (1)  Where 
the  CFl’H  determines  that  due  to 
unusnal  circumstances  it  cannot 
Hispond  either  to  a  r(!(]ue.st  within  the 
tiim*  period  .s(!t  forth  in  paragra])h  (c)  of 
this  section  or  to  an  appeal  within  the 
time  j)(!riod  set  forth  in  S  1070.21  of  this 
snhparl.  the  C.l’l’H  may  extmnl  the 
applicable  time  periods  hv  iidbrming 
th(!  n!(iuestt!r  in  writing  ol  the  unusnal 
circumstances  and  of  the  ilate  hv  which 
th(!  (3'1’H  expects  to  compi(^te  its 
processing  of  the  recpiest  or  a])])eal.  Anv 
ext(;nsion  or  extcmsions  of  tiim;  with 
respect  to  a  recpiest  or  an  ap])eal  shall 
not  cnmnlativelv  total  mon*  than  ten 
(10)  business  days.  However,  if  tin; 

(l-'PB  (hitermines  that  it  lunuls 
additional  time  hcyvond  a  ten  (10) 
business  day  ext(!nsion  to  process  the 
recpiest  or  ap|)(!al.  tlnm  the  (IFFB  shall 
notify  the  recpiester  and  ])rovide  the 
nKpiester  with  an  opjjortunily  to  limit 
the  scope  of  tlu;  recpuist  or  a|)peal  t)r  to 
arrange;  for  an  alt(;rnative  time  frame  for 
processing  the  reepiest  or  aj)peal  or  a 
modifi(;d  r(;(]uest  or  appeal.  'Fhe 
n;(|uester  shall  retain  the  right  to  define 
the  desired  scope;  e)f  the;  reepiest  e)r 
ei|)pe;al.  as  long  as  it  me;e;t.s  the 
re;ejuire;me;nts  ceaitaineel  in  this  snhp.irt. 

{2]  As  use;ei  in  this  paragraph. 

"imnsnal  cire:nmstane;e;s”  me;ans: 

(i)  The;  ne;e;el  te)  .se;are;h  fe)r  iind  e:e)lle;e;t 
the;  re;e|ne;ste;ei  re;e:e)rel.s  fre)m  fielel 
lae;ilitie;s  eer  eether  e;.st;ihlishme;nts  that  are; 
.se;|)€irate  fre)m  the;  e)ffie:e;  pre)e:e;.ssing  the; 
re;ejne;st; 

(ii)  The;  ne;e;ei  te;  .se;are;h  fe)r.  e;e)lle;e;t. 

<mel  c)ppre)|)riate;lv  examine;  :i 
ve)inmine)ns  ;nne)nnt  e)f  .se;pcirate  iinel 
eiistine;t  re;e:e)rei.s  which  iire;  ele;mande;el  in 
a  single;  re;e]ue;st:  or 

(iii)  The  ne;e;ei  fe)r  (:e)nsnltatie)n.  which 
shall  he;  e;e)neiue:te;el  with  all  ])riee:tie:iihle 
.spe;e;el.  with  ane)ther  age;ne:y  having  a 
substantial  inte;re;.st  in  the  ele;te;rminiitie)n 


e)f  the  re;ejn(;.st.  eer  aineeng  twe;  e)r  me)re; 
HFPH  e)ffie:es  having  suhstiintial  suhje;e:t 
matter  inte;re;.st  therein. 

§  1070.17  Requests  for  expedited 
processing. 

(a)  In  gonond.  The;  (iFPB  sludl  pre)e:e;s.s 
a  re;epie;st  een  iin  e;xpe;elite;el  heisis 
whe;ne;ve;r  a  re;e|ue;ste;r  ele;me)nstriite;.s  it 
e:e)mpe;lling  ne;e;el  fetr  e;xpe;elite;el 
l)re)e:e;ssing  in  cie:e:e)relane;e;  with  the; 
re;ejnire;me;nts  e)f  this  pariigra])h  etr  in 
either  t.ase;s  that  the;  CIFPB  ele;e;ms 
ai)])re)priate;. 

(h)  Form  and  content  of  a  rccincst  for 
expedited  processing.  A  rt;e]ue;st  for 
expe;diteel  proe;e;ssing  .shall  he;  miiele  its 
fe)lle)ws: 

(1)  A  re;tiue;st  fe)r  e;xpe;elite;el  preK:e;ssing 
shall  be;  niiiele;  in  writing  e)r  hv  e;k;e;tre)nie: 
mt;ans  anel  snhmitte;el  as  ])art  etf  a 
re;e]ue;st  fetr  re;e;e)rels  in  ae:e:orelance;  with 
se;e:tie)n  1070.14(b).  Wheai  it  re;tpie;st  for 
re;e:orels  ine:lnele;s  a  re;eine;st  fe)r  e;x])e;elite;tl 
pre)e;e;ssing.  the  re;e]ue;st  shiill  he;  hihe;le;el 
‘‘ffxpe'tliteel  Pre)e:e;s.sing  Re;e]ueste;el.” 

(2)  A  re;eiue;st  fetr  exi)e;elite;el  pre)e:t;ssing 
shiill  e:i)ntiiin  it  .slale;me;nt  thiit 
ele;me)nstriite;s  it  e:ompe;lling  nee;tl  fetr  the; 
re;e|iie;ste;r  tet  etbtiiin  e;xpe;elite;el  prete:e;ssing 
etf  the;  re;e]ue;.ste;el  re;e;etrels.  A  “e:etm]ie;lling 
neetel”  is  ele;fine;el  its  fetlletws: 

(i)  h’iiilnre  let  etlttain  the;  re;eiue;ste;el 
re;e;eirds  etn  iin  e;xjte;elite;tl  Itiisis  e;etnltl 
re;ii.setniihl  v  he;  e;x|ie;e:te;tl  let  jittse;  iin 
imminent  threiit  to  the;  life;  etr  ithysieail 
salety  etf  an  ineliviehial.  The;  re;eiiie;ste;r 
shiill  ftillv  expliiin  the;  cireatm.staneies 
Wiirriinting  snt:h  iin  e;xpt;cletl  threat  so 
thiit  the;  HFPB  may  make;  a  re;iisone;tl 
ele;terminiilion  that  a  elelay  in  ethtaining 
the;  re;tjiie;.ste;tl  re;e;etrtls  e;eiulel  itose  sue:h  a 
thre;iit;  etr 

(ii)  With  re;.s]ie;e:t  to  a  re;tiiK;st  inaele  by 
a  persetn  primarily  e;ngage;d  in 
elisseminating  infetrmation.  iirge;ne:y  to 
inform  the;  |tiihlie:  cone.erning  acitnal  etr 
i!lle;ge;el  Fe;ele;ral  government  iie:tivity.  A 
]ie;rson  ‘‘]irimiirily  e;ngage;el  in 
elisseaninating  informatiein”  eletes  not 
ine:liiele;  indiviehials  whet  are;  e;ngiige;tl 
only  incielentallv  in  the;  elissemination 
etf  infetrmatietn.  The  stiinelarel  etf 
■‘nrge;ne;y  tet  inlbrni”  re;ejiiire;s  thiit  the; 
re;e:eirtls  re;ejne;ste;el  ite;rtain  tet  a  matter  etf 
e:urre;nt  e;xige;ne:y  tet  the;  Ame;rie;iin  ]mhlie; 
anel  thiit  eletlaying  a  re;.spon.se  to  a  reepiest 
for  recorels  weinlel  e;onijiromise;  a 
signifie'.imt  re;e;etgnize;il  interest  to  anel 
ihrenighoiit  the  Ameaieam  geaieiral 
publie:.  The;  reiepieisteir  must  aeleiepiately 
e;x]tliiin  the;  miitte;r  etr  iie:tivity  iinel  why 
the;  re;e;etrds  .setiight  iire;  ne;e:e;s.sary  tet  he; 
pretvieleul  etn  an  e;xpe;tlite;el  basis. 

(3)  The;  re;qne;sle;r  shall  e:ertify  the; 
written  stateaneait  that  iiiirpetrts  tet 
elemetnstrate;  a  e:eim|telling  ne;e;el  fetr 
e;xpe;eliteel  prete:e;s.sing  to  he  true  anel 
e;etrre;e:t  to  the;  he;sl  of  the  re;e|ue;sle;r's 


kiutwleelge;  anel  lte;lie;f.  The;  e:e;rtifie:iitietn 
must  be  in  the;  fetrm  prescribe;;!  hv  20 
IJ.S.H.  1740:  "1  ele;cliire;  unile;r  ]te;niiltv  etf 
]te;rjnry  that  the;  fetre;geting  is  true  anel 
e:etrre;e:t  tet  the;  best  etf  my  knetwleelge;  iinel 
he;lie;f.  Fxe;e:iite;el  etn  |eliite;|.”  The; 
re;epie;ste;r  shall  mail  orsuhmit 
e;le;e:lreinie:iilly  a  e.eipv  etf  siie:h  written 
t:e;rtifie;iitietn  tet  the;  C’.hief  ITllA  ()ffice;r  iis 
se;t  feirtli  in  §  1070.14(h)  etf  this  siibpiirt. 
'file;  (If’PB  may  wiiive  this  e:ertifie:atietn 
re;epiire;me;nt  in  iipjtretpriiite 
e:ire:nmstiine;e;s. 

(e;)  Determinations  of  requests  for 
expedited  processing.  Within  ten  (10) 
e;iile;ndiir  elays  etf  its  re;ce;i]it  etf  a  reejnest 
fetr  e;x]iedite;d  prete:e;.ssing,  the  CFPB  shall 
elt;e:iele;  wlutther  tet  grant  it  and  shall 
notify  the  reapiester  of  the;  de;te;rminiitietn 
in  writing. 

(el)  Effect  of  granting  requests  for 
expedited  })rocessing.  If  the  CFPB  grants 
a  re;epu;st  fetr  exjteelited  prete:essing.  then 
the  CFPB  shall  give;  the;  exjteelited 
retejiietst  jtrietrity  over  netn-e;x])eelite;tl 
re;ejue;.sts  anel  shall  jtretcess  the  e;xjie;elite;el 
reejuetst  as  seittn  as  |iriie:tie:ahle;.  The; 

CFPB  may  assign  e;xjte;eliteel  reapiests  tet 
their  etwn  simjtle  anel  cetinjilex 
|ireie:e;ssing  tracks  hasetel  iijtetn  the; 
iimetunt  etf  wetrk  anel/or  time;  ne;e;ele;el  tet 
]trete;e;ss  them.  Within  e;iie:h  such  triie:k. 
ill!  e;xjte;elite;el  re;ejue;st  shall  he  |trete:e;s.se;tl 
in  the;  eirele;r  etf  its  re;ce;i]tt. 

(e;)  Appeals  of  denials  of  reepiest s  for 
expedited  processing.  If  the;  Cl'PB 
ile;nie;s  ii  re;e|iie;st  fetr  etxjteeliteel 
jtretce;ssing.  the;n  the;  reepiester  shiill  have 
the;  right  tet  submit  iin  ajt|ieiil  of  the; 
eleniiil  deterniiniitietn  in  iie:e:etreiimce; 
with  1070.21  of  this  siihjtart.  The; 

Cl’PB  shall  e:eimmiinie:iite;  this  iijt|te;iil 
right  as  jtart  etf  its  writte;n  notification  tet 
the  re;(|iie;sler  elenying  exjtediteel 
ltretct;ssing.  'Fhe  re;c|ne;ste;r  shall  label  its 
ii]i]te;iil  reejnest  “Ajtjtetal  fetr  Exjte;elite;el 
Proe;e;ssing."  The;  (T-’PB  shall  ae:t 
e;xj)e;eliti(tnsly  iijton  an  ajtjieiil  of  a 
denial  of  a  reejnest  fetr  e;xjte;dite;el 
jirete:e;.ssing. 

§  1070.18  Responses  to  requests  for  CFPB 
records. 

(it)  Acknowledgements  of  reipiests. 
lljtetn  re;e:e;ijtt  etf  a  jterfecteel  retejiiest.  the 
CF'PB  will  iissign  tet  the;  re;ejue;.st  a  imiejiie 
triie:king  mnnher.  'Fhe;  CFPI3  will  semi  an 
iie:knetwle;elge;me;nt  le;tte;r  let  the;  re;ejue;.ste;r 
by  niiiil  etr  e;miiil  within  le;n  (10) 
e:iile;neliir  eliiys  etf  re;e:e;ijit  etf  the;  re;(jue;.st. 
'Fhe;  iie:kn(twle;elgme;nt  le;tte;r  will  e:itntiiin 
the;  fetlletwing  infetrmatietn: 

(1)  'Fhe;  ajtjtlieialtle  re;(jiie;st  tnicking 
iunnhe;r: 

(2)  'Flu;  elate  etf  re;e:eijit  etf  the;  re!ejue;st. 
as  ele;te;rmineel  in  ae;e:etreliine;e;  with 
se;e;tiein  1070.14(el)  etf  this  suhjtarl,  as 
well  as  the;  elate  when  the;  re;ejue.ste;r  may 
e;xjte;e:t  a  re;sjtetnse: 
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(8)  A  brief  statement  identifying  the 
siiljject  matter  of  tin;  recjnest:  and 

(4)  A  c:onfirmation,  with  respect  to 
any  fees  that  may  aj)ply  to  tin;  recpiest 
|)nrsuant  to  ??  1070.22  of  this  sul)part, 
that  the  recpKister  has  sought  a  waiver  or 
reduction  in  such  fees,  has  agreed  to  ])ay 
any  and  all  applicahh;  fees,  or  has 
specified  an  upj)er  limit  (of  not  less  than 
S2.'i)  that  the  recpiester  is  willing  to  pav 
in  fe(!S  to  ])rocess  the  recpiest. 

(h)  Initial  dcicnuincition  to  grant  or 
daily  a  racjuast.  (1)  The  officer 
designated  in  §  1 070.1  .'j(h)  to  this 
suh])art.  or  his  or  her  delegate,  .shall 
make  initial  determinations  either  to 
grant  or  to  deny  in  whole  or  in  part 
recjiiests  for  records. 

(2)  If  the  recjnest  is  granted  in  full  or 
in  jjart,  and  if  the  recjuester  recpiests  a 
c:o|)y  of  the  rec:ords  recpicistecl.  then  a 
c:c)]jy  of  the  rcnan  cls  shall  he  mailed  or 
emailed  to  the  recjuester  in  the 
recjuested  format,  to  the  e.xtent  the 
rec:orcls  are  readily  jn  ocluc:ihle  in  the 
recjuested  format.  The  ('.FOB  .shall  also 
.send  the  recjuester  a  statement  of  the 
aj)j)licahle  fees,  either  at  the  time  of  the 
determination  or  shortly  thereafter. 

(8)  In  the  ca.se  of  a  recjnest  for 
insj)ec:tion,  the  recjuester  shall  he 
notified  in  writing  of  the  determination, 
when  and  where  the  recjuested  rec;orcls 
may  he  insjiected,  and  of  the  fees 
inc.'urred  in  ciomjilving  with  the  recjnest. 
The  (il'BB  .shall  then  jiroinjitly  make  the 
recairds  available  for  insjieclion  at  the 
time  and  j)lac:e  stated,  in  a  manner  that 
will  not  interfere  with  (iFPB's 
ojierations  and  will  not  excducle  other 
jiersons  from  making  insjieclions.  The 
recjuester  shall  not  he  jiermitted  to 
remove  the  records  from  the  room 
where  insjiecdion  is  made.  If.  after 
making  insjiection,  the  recjuester  desires 
cojiies  of  all  or  a  jiortion  of  the 
recjuested  reciords,  copies  shall  be 
furnished  ujion  jiayment  of  the 
established  fees  jire.scrihed  by  §  1070.22 
of  this  suhjiart.  Fees  may  he  cdiarged  for 
.searc:h  and  review  time  as  stated  in 
§  1070.22  of  this  suhjiart. 

(4)  If  it  is  determined  that  the  recjnest 
for  rec:orcls  should  he  denied  in  whole 
or  in  jiart,  the  recjuester  shall  he  notified 
by  mail  or  by  email.  The  letter  of 
notificiation  shall: 

(i)  State  the  exemjitions  relied  ujion 
in  denying  the  recjnest; 

(ii)  If  tec:hnic;ally  feasible,  inclic;ate  the 
amount  of  information  deleted  and  the 
exemjitions  under  which  the  deletion  is 
made  at  the  jilacie  in  the  record  where 
suc;h  deletion  is  made  (unle.ss  jnovicling 
such  indication  would  harm  an  intere.st 
j)rc)tec:tecl  by  the  exemjition  relied  uj)on 
to  deny  .suc:h  material): 

(iii)  Set  forth  the  name  and  title  or 
jiosition  of  the  resjionsihle  official; 


(iv)  Advise  the  recjimster  of  the  right 
to  administrative  ajijieal  in  ac;corclanc:e 
with  1070.21  of  this  suhjiart;  and 

(v)  Sjiecifv  the  official  or  c)ffic:e  to 
whic:h  such  ajijieal  shall  he  submitted. 

(.'))  If  it  is  determined,  after  a 
reasonable  .searc;h  for  rec:orcls,  that  no 
resjionsive  rec;orcls  have  been  found  to 
exist,  the  recjuester  shall  he  notified  in 
writing  or  hv  email.  The  notific:atic)n 
shall  al.so  advise  the  recjuester  of  the 
right  to  administratively  ajijieal  the 
("FFB’s  determination  that  no 
resjionsive  rec:c)rcl.s  exist  (i.a..  to 
challenge  the  aclecjuacy  of  the  CF’FB’s 
searc;h  for  resjionsive  reciords]  in 
ac:c:orclance  with  ??  1070.21  of  this 
suhjiart.  The  response  shall  sj)ec;ify  the 
officiial  or  c)ffic:e  to  whic:h  the  ajijieal 
shall  he  submitted  for  review. 

§  1 070.1 9  Classified  information. 

Whenever  a  recjnest  is  made  for  a 
rec:c)rd  c:c)nlaining  information  that 
another  agenc:y  has  c:lassifiecl.  or  whic:h 
may  he  ajijirojiriate  for  c;la.ssific:atic)n  by 
another  agenciy  under  Fxeciutive  Order 
18.')2(i  or  any  other  executive  order 
concerning  the  classific;ation  of 
information,  the  (;i''PB  shall  refer  the 
resjionsihility  for  resjioucling  to  the 
recjue.st  to  the  classifying  or  originating 
agency,  as  ajijirojiriate. 

§  1 070.20  Requests  for  business 
information  provided  to  the  CFPB. 

(a)  In  ganaral.  Business  information 
jirovidecl  to  the  (iFPB  by  a  business 
submitter  shall  not  he  disc;lc).secl 
jnirsuant  to  a  FOIA  recjue.st  excejit  in 
acc:c)rclance  with  this  section. 

(h)  Dafinitions.  F’or  jnirjioses  of  this 
sec:tion: 

(1)  Bnsinass  information  means 
cionnnercial  or  financ;ial  information 
obtained  by  the  CiFPB  from  a  submitter 
that  may  he  jn'otec:tecl  from  ciisc:losure 
under  Exemjition  4  of  the  f’OlA.  5 
IJ.S.C.  .'5'52(h)(4). 

(2)  Snhmittar  maims  any  jierson  from 
whom  the  CFPB  obtains  business 
information,  directly  or  indirec;tly.  The 
term  inc:lucle.s,  without  limitation, 
ciorjiorations.  State,  locial,  and  tribal 
governments,  and  foreign  governments. 

(c)  Dasignation  of  bnsinass 
information.  A  submitter  of  business 
information  will  use  good-faith  efforts  to 
designate,  by  ajijirojiriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  thereafter,  any  jiortions 
of  its  suhmi.ssion  that  it  c;c)n.sicler.s  to  he 
j)rc)tec:tecl  from  clisc;lc),sure  under 
Fxemjition  4  of  the  FOIA.  These 
designations  will  exjiire  ten  (10)  years 
after  the  date  of  the  submission  unless 
the  submitter  recjuests  otherwise  and 
jirovides  ju.stific;ation  for,  a  longer 
designation  jieriocl. 


(cl)  Notiaa  to  snhmittars.  The  CFPB 
shall  jirovicle  a  submitter  with  jiromjit 
written  nc)tic:e  of  receijit  of  a  recjue.st  or 
aj)j)eal  enciomjiassiug  its  husine.ss 
information  whenever  recjuired  in 
ac:c:orclanc:e  with  jiaragrajih  (e)  of  this 
.secition.  Suc:h  written  nc)tic;e  shall  either 
clesc:rihe  the  exact  nature  of  the  business 
information  recjuested  or  jirovide  c.ojiies 
of  the  records  or  jiortions  of  rec:c)rcls 
c:ontaining  the  business  information. 
Wdien  notific;aticm  of  a  voluminous 
numher  of  submitters  is  recjuired. 
notific:atic)n  may  he  made  hv  jiosting  or 
jnihlishing  the  nc)tic;e  in  a  j)lac:e 
rea.sonahly  likely  to  ac:comj)li.sh  it. 

(e)  Whan  notiaa  is  racjiiirad.  (1)  The 
CFPB  shall  provide  a  submitter  with 
nc)tic:e  of  recieijh  of  a  recjnest  or  ajijieal 
whenever: 

(1)  The  information  has  been 
designated  in  good  faith  by  the 
submitter  as  information  considered 
j)rc)tec;tecl  from  disclosure  under 
Kxemj)tion  4;  or 

(ii)  The  CFPB  has  reason  to  believe 
that  the  information  may  he  jnotected 
from  cli.sc:lc)sure  under  Exemjition  4. 

(2)  The  nc)tic:e  recjuirements  of  this 
jiaragrajih  shall  not  ajijily  if; 

(i)  The  CiFPB  determines  that  the 
information  is  exemjit  under  the  FOIA; 

(ii)  The  information  lawfully  has  been 
jiuhlished  or  otherwise  made  available 
to  the  jnihlic:: 

(iii)  Discilosure  of  the  information  is 
recjuired  hv  statute  (other  than  the 
FOIA)  or  hv  a  regulation  issued  in 
ac:c:orclanc;e  with  the  recjuirements  of 
Exec:utive  Order  12()()()  (8  CFR,  1988 
Comp.,  1).  28.'j):  or 

(iv)  The  dcisignation  made  by  the 
submitter  under  jiaragrajih  (e)(1)(i)  of 
this  section  ajijiears  ohviouslv  frivolous. 
exc;ej)t  that,  in  such  a  c;a.se.  the  CFPB 
.shall,  within  a  reasonable  time  jirior  to 

a  sjjeciified  clisc;lc).sure  date,  give  the 
submitter  written  noticie  of  any  final 
deciision  to  di.scilose  the  information. 

(f)  Opportnnitv  to  ohjaat  to  di.salosnra. 
(1)  Through  the  notic:e  descirihed  in 
paragrajih  (cl)  of  this  secition.  the  CFPB 
shall  afford  a  submitter  ten  (10)  business 
clays  from  the  date  of  the  notic:e  to 
jirovicle  the  CFPB  with  a  detailed 
statement  of  any  c)hjec:tion  to  disclosure. 
Suc:h  statement  shall  sjiec.ify  all  grounds 
for  withholding  anv  of  the  information 
under  any  exemjition  of  the  FOIA  and, 
in  the  c:ase  of  Exemjition  4.  shall 
demonstrate  why  the  information  is 
cionsidered  to  he  a  trade  .seciret  or 
c:ommerc:ial  or  financial  information 
that  is  jnivileged  or  c;c)nficlential.  In  the 
event  that  a  submitter  fails  to  resjicmcl 

to  the  notice  within  the  time  sjiecified 
in  it,  the  submitter  shall  he  cionsidered 
to  have  no  c)hjec;tion  to  disclosure  of  the 
information.  Information  jirovidecl  by  a 
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subniitler  pursiuuit  to  this  ])aragra|)h 
iiiav  itself  be  subjeet  to  di.sclosure  under 
the  FOIA. 

(2)  When  notice  is  given  to  a 
submitter  under  this  section,  the 
nujiiestc!!' shall  In;  adviscal  that  such 
notic»!  has  been  given  to  the  submitter. 

The  r(!(|ue.st(!r  shall  be  further  adviscul 
that  a  delay  in  responding  to  the  nupnist 
may  he  considcu'ed  a  denial  of  access  to 
records  and  that  the  re(pie.st(!r  may 
proceed  with  an  administrative  ap])eal 
or  .seek  judicial  review,  if  a|)pro|)riate. 
However,  the  retpiester  will  l)e  invited 
to  agree  to  a  voluntary  extension  of  time 
so  that  the  ('FFH  may  review  the 
submitter's  objection  to  disclose,  if  anv. 

(g)  iVoZ/ce  of  intani  to  disclose.  The 
(]FFB  shall  consider  carefully  a 
submitter’s  objections  and  specific 
grounds  for  nondi.sclosnre  jirior  to 
determining  whether  to  disclose 
business  information.  Whenever  the 
(iFPll  decides  to  di.sclo.se  business 
information  over  the  objection  of  a 
submitter,  the  GFFH  shall  forward  to  the 
snhmitter  a  written  notice  which  shall 
include: 

(1)  A  .statement  of  the  reasons  for 
which  the  submitter’s  di.sclosure 
objections  were  not  sustained; 

(2)  A  de.scri])tion  of  the  liusiness 
information  to  lie  di.sclosed:  and 

(3)  A  specified  di.sc:losnre  date  which 
is  not  le.ss  than  ten  (10)  business  days 
after  the  notice  of  the  final  decision  to 
relea.se  the  recpiested  information  has 
been  mailed  to  the  submitter.  Except  as 
otherwi.se  prohibited  h\  law.  a  copv  of 
the  disclosure  notice  shall  be  forwarded 
to  the  recpiester  at  the  same  time. 

(h)  Notice  to  suhniitter  of  FOIA 
lawsuit.  Whenever  a  recpiester  brings 
suit  seeking  to  compel  disclosure  of 
business  information,  the  (’.FP13  shall 
])romptly  notify  the  snhmitter  of  that 
Inisiness  information  of  the  existence  of 
the  suit. 

(i)  Notice  to  requester  of  Inisiness 
information.  The  CFPB  shall  notify  a 
recpiester  whencn'er  it  jirovides  the 
submitter  with  notice  and  an 
o])portnnity  to  c)hjec;t  to  disc:lc)snre; 
whenever  it  notifies  the  submitter  of  its 
intent  to  disc:lc)se  the  recjnested 
information:  and  whenever  a  snhmitter 
files  a  lawsuit  to  prevent  the  clisc:lc).snre 
of  the  information. 

§1070.21  Administrative  appeals. 

(a)  Orounds  for  administrative 
appeals.  A  recpiester  may  appeal  an 
initial  determination  of  the  CFPB. 
including  for  the  following  reasons: 

(1)  To  deny  acc:e.ss  to  records  in  whole 
or  in  part  (as  provided  in  §1070.18(1))  of 
this  .subj)art); 


(2)  To  assign  a  partic;nlar  fee  c:ategorv 
to  the  recpie.stor  (as  |)rc)videcl  in 

§  1070.22(h)  of  this  snhparl); 

(3)  'I’o  deny  a  recpiest  for  a  reduction 
or  waiver  of  fees  (as  ])rc)viclecl  in 

§  1070.22(e)  of  this  snh|)arl); 

(4)  That  no  rei;c)rcl.s  exist  that  are 
res])onsive  to  the  recpiest  (as  provided  in 
§  1070.18(1))  of  this  .siib])art);  or 

(.5)  To  deny  a  recpiest  for  expedited 
|)rc)c:essing  (as  provided  in  §1070.1  7(e) 
of  this  siibpart). 

(h)  Time  limits  for  filing’ 
administrative  appeals.  An  a])])eal. 
other  than  an  appeal  of  a  denial  of 
expedited  prc)c:e.s.sing.  must  be 
po.stmarked  or  submitted  elec;trc)nic;allv 
on  a  date  that  is  within  forty-five  (45) 
c:alenclar  days  of  the  date  of  the  initial 
determination  or  the  date  of  the  letter 
tran.smitting  the  last  rec:c)rds  released, 
whichever  is  later.  An  appeal  of  a  denial 
of  ex])eclitecl  proc;e.ssing  must  be  made 
within  ten  (10)  clays  of  the  date  of  the 
initial  determination  letter  to  denv 
ex|)editecl  prc)c:es.sing  (see  §1070.17  of 
this  sul)|)art). 

(c:)  Form  and  content  of 
administrative  appeals.  In  order  to 
ensure  a  timely  response  to  an  appeal, 
the  appeal  shall  be  made  in  writing  or 
by  elec:trc)nic:  means  as  follows; 

(1)  If  ap])eal  is  made  in  writing,  it 
shall  he  addressed  to  and  submitted  to 
the  c)ffic;er  s|)ec:ifiecl  in  paragra])h  (e)  of 
this  .sec;tic)n  at  the  address  set  forth  in 

§  1070.14(1))  of  this  snhparl.  The  a|)peal 
shall  be  labeled  “Freedom  of 
Information  Act  A])])eal." 

(2)  If  an  appeal  is  made  by  electronic 
means,  it  shall  he  addressed  to  the 
c)ffic:er  specified  in  ])aragraph  (e)  of  this 
section  and  submitted  as  .set  forth  on  the 
CFPB’s  Web  site,  http:// 
www.consumerfinance.^ov.  'I’lie  appeal 
shall  be  labeled  “Freedom  of 
Information  Ac:t  A])peal.’’ 

(3)  The  apj)eal  shall  set  forth  c;ontact 
information  for  the  recpie.ster,  including, 
to  the  extent  available,  a  mailing 
address,  telephone  number,  or  email 
address  at  whic;h  the  CFPB  mav  contact 
the  recpie.ster  regarding  the  appeal:  and 

(4)  ’I'he  appeal  shall  .s])ec:ifv  the 
applicable  recpiest  trac:king  nnmher,  the 
date  of  the  initial  recpiest.  and  the  date 
of  the  letter  of  initial  determination, 
and.  where  po.ssible,  enc:lo.se  a  c:o])v  of 
the  initial  recjuest  and  the  initial 
delermination  being  appealed. 

(cl)  Processing  of  administrative 
appeals.  A])peal.s  will  be  stanpied  with 
the  date  of  their  rec.ei])!  hv  the  FOIA 
resjionse  offic:e.  and  will  be  processed  in 
the  order  of  their  rec:ei])t.  The  recei])t  of 
the  aj)peal  will  he  ac:knc)vvleclgecl  hv  the 
('FPB  and  the  recpiester  will  he  advi.sed 
of  the  date  the  ajipeal  was  rec;eivecl.  the 


ap|)eal  tracking  nnmher.  and  the 
expec:tecl  date  of  response. 

(e)  Determinations  to  grant  or  denv 
administrative  appeals,  'fhe  (ieneral 
Counsel  is  authorized  to  and  shall 
decide  whether  to  affirm  the  initial 
determination  (in  whole  or  in  ])art)  or  to 
reverse  the  initial  determination  (in 
whole  or  in  part)  and  shall  notifv  the 
recjiiester  of  this  clec:i.sic)n  in  writing 
within  twenty  (20)  hiisine.ss  days  after 
the  dale  of  rec:ei|)t  of  the  appeal,  unless 
extended  |)nrsnant  to  §  l()7{).l()(cl)  of 
this  snhpart. 

(1)  If  it  is  clec:iclecl  that  the  ajipeal  is 
to  be  denied  (in  whole  or  in  ])art)  the 
recpiester  shall  be: 

(1)  Notified  in  writing  of  the  denial; 

(ii)  Notified  of  the  reasons  for  the 
denial.  inc:hicling  which  of  the  FOIA 
exemptions  were  relied  upon; 

(iii)  Notified  of  the  name  and  title  or 
position  of  the  c)ific:ial  resjionsible  for 
the  determination  on  a))peal; 

(iv)  Provided  with  a  statement  that 
judicial  review  of  the  denial  is  available 
in  the  United  .States  District  Court  for 
the  judicial  cli.stric;t  in  whic;h  the 
recpie.ster  resides  or  has  a  princ:i])al 
place  of  business,  the  jiidic:ial  cli.stric:t  in 
whic:h  the  recpiested  reciords  are  loc:atecl. 
or  the  Dislric:!  ofColnmhia  in 
ac:c:c)rclanc:e  with  5  ll..S.(k  552(a)(4)(B); 
and 

(v)  Provided  with  notification  that 
mediation  .servic;es  are  available  to  the 
recpie.ster  as  a  nc)n-exc;lnsive  alternative 
to  litigation  through  the  ()ffic;e  of 
Covernment  Information  .Servic;es  in 
ac:c:c)rdanc:e  with  5  IJ.S.C.  552(h)(3). 

(2)  If  the  initial  determination  is 
rex’ersed  on  apjieal.  the  recpiester  shall 
he  so  notified  and  the  recpiest  shall  he 
proc.essed  jiromptly  in  ac;cc)rclanc:e  with 
the  clec:i.sic)n  on  a])i)eal. 

(3)  If  the  initial  determination  is 
remanded  on  a])])eal  to  the  Chief  FOIA 
Offic.er  for  further  ac:tic)n,  the  recpie.ster 
shall  he  so  notified  and  the  recpiest  .shall 
he  i)rc)c:e.s.secl  in  ac;c:c)rclanc:e  with  the 
deciision  on  appeal.  The  remanded 
rec]ne.st  shall  be  treated  as  a  new  recpiest 
rec:eivecl  by  fhe  Ch’PB  as  of  the  date 
when  the  Cieneral  Counsel  transmits  the 
remand  nc)tific:atic)n  to  the  recpie.ster. 
The  proc.ecinres  and  deadlines  set  forth 
in  this  snhpart  for  ])rc)c:e.ssing,  clec;icling. 
responding  to.  and  filing  administrative 
ajipeals  of  new  FOIA  recpie.sts  shall 
apply  to  the  remanded  recpiest. 

(1)  Adjudication  of  administrative 
appeals  of  requests  in  litigation.  An 
appeal  ordinarily  will  not  he 
acljiiclic:atecl  if  the  recpiest  l)ec:c)mes  a 
matter  of  FOIA  litigation. 
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§1070.22  Fees  for  processing  requests  for 
CFPB  records. 

(a)  In  oeneral.  'I'lie  CM’ll  shall 
(leterniiiu!  whether  and  to  what  extent 
to  charge  a  recjue.ster  fees  for  procxjssing 
a  I'OIA  re(|iiest.  for  the  serviccis  and  in 
th(!  amounts  set  forth  in  this  ])aragra])h. 
hy  determining  an  appropriate  fee 
category  for  the  nupiester  (as  set  forth  in 
])aragra])h  (h)  of  this  section)  and  then 
hv  charging  the  ixupiester  those  fees 
applicable  to  tlu;  a.ssigned  category  (as 
.set  fortli  in  ])aragraph  (c)  of  this  section), 
imle.ss  circumstanc:es  exist  (as  described 
in  paragraph  (d)  of  this  section)  that 
render  fees  ina|iplicahle  or  inadvisable 
or  unless  the  rerinester  has  recjnested 
and  the  Cl-’FIl  has  granted  a  reduction  in 
or  waiver  of  fees  (as  set  forth  in 
l)aragra])h  (e)  of  this  section). 

(1)  The  CFPB  shall  charge  a  rciquester 
fees  for  the  cost  of  copying  or  i)rinting 
records  at  the  rate  of  SO. 10  jjer  page. 

(2)  The  CFPB  shall  charge  a  retjuester 
for  all  time  spent  hy  its  employees 
searching  for  records  that  are  resi)onsive 
to  a  request.  The  Ch'PB  shall  charge  the 
re(iuester  fees  for  search  time  as  follows: 

(i)  The  CFPB  shall  charge  for  search 
time  at  the  salary  rate(s)  (basic  ])ay  plus 
sixteen  (10)  percent)  of  the  em])loyee(s) 
who  conduct  the  search.  However,  the 
Cl'ldl  shall  charge  search  fees  at  the  rate 
of  SO. 00  per  fifteen  (1.5)  minutes  of 
.search  time  whenever  oidy 
adinini.strative/cleric:al  emj)h)yees 
conduct  a  search  and  at  the  rate  of 
.S23.00  per  fifteen  (15)  minutes  of  search 
time  whenever  only  professional/ 
executive  enqjloyees  conduct  a  search. 
Search  charges  shall  also  include 
trans])ortation  of  enq)loyees  and  records 
nece.ssary  to  the  searc.h  at  actual  co.st. 
Fees  may  he  charged  for  search  time 
even  if  the  .search  does  not  yield  any 
res])onsive  records,  or  if  records  are 
exemjit  from  disc:losure. 

(ii)  The  CFPB  shall  charge  the 
recpiester  for  the  actual  direct  costs  of 
conducting  an  electronic  ret:ords  search, 
including  com])uter  search  time,  runs, 
and  ont])nt.  The  CFPB  shall  also  c:harge 
for  time  .s])ent  hv  computer  operators  or 
])rogrammer.s  (at  the  ratcis  set  forth  in 
paragrajjh  (a)(2)(i)  of  this  section)  who 
conduct  or  a.ssi.st  in  the  conduct  of  an 
(ilectronic  records  search. 

(3)  The  CFPB  shall  charge  a  retpuister 
for  time  spent  hv  its  em])loyees 
examining  responsive  records  to 
determine  whether  any  portions  of  such 
record  are  exempt  from  di.sclosnre. 
pursuant  to  the  FOIA  exemptions  of  5 
IJ.S.C.  552(h).  The  CFPB  shall  al.so 
charge  a  r(!(|ne.ster  for  time  spent  hv  its 
employees  redacting  any  such  exem])t 
information  from  a  record  and  j)reparing 
a  r(;cord  for  release  to  the  ixupiester.  The 
(iFPB  shall  charge  a  reriue.ster  for  time 


spent  reviewing  records  at  the  salarv 
rate(.s)  [i.n.,  basic  ])ay  plus  .sixt(!en  (18) 
])ercent)  of  the  emi)lov(!es  who  conduct 
th(i  review.  However,  the  (iFPB  shall 
charg(!  review  fe(;.s  at  the  rat(!  of  .$9.00 
l)(!r  fifteen  (15)  minutes  of  search  time 
wlnmever  only  admini.strativ(;/clerical 
emplove(!S  review  r(;cords  and  at  the 
rate  of  .$23.00  j)(!r  fifteen  (15)  minutes  of 
search  time  whenever  only  ])rofe.ssional/ 
(ixecntive  employees  review  records. 

Fe(!.s  shall  he  charged  for  nudew  time 
even  if  records  ultimately  are  not 
disc:lo.sed. 

(4)  Fees  for  all  services  provided  shall 
he  charged  whether  or  not  copies  are 
made  available  to  the  nupiester  for 
ins])ection.  However,  no  fee  shall  he 
charged  for  monitoring  a  retpiester’s 
insjjection  of  records. 

(5)  Other  .services  and  materials 
recpiested  which  are  not  covered  hv  this 
part  nor  reepiired  hy  the  FOIA  are 
chargeable  at  the  actual  co.st  to  the 
CFPB.  This  includes,  hut  is  not  limited 
to: 

(i)  Certifying  that  records  are  true 
copi(!.s:  or 

(ii)  .Sending  records  hv  .s|)ecial 
methods  such  as  ex])re.s.s  mail,  etc. 

(h)  (Aitngorins  of  rn(]nnstf;rs.  (1)  For 
purposes  of  assessing  fees  as  set  forth  in 
this  section,  each  recpiester  shall  he 
a.ssigned  to  one  of  the  following 
categories: 

(i)  Counuarcidl  n.ser  refers  to  one  who 
seeks  information  for  a  use  or  pnr|)ose 
that  furthers  the  commercial,  trade,  or 
])rofit  interests  of  the  ixHjuester  or  the 
])er,son  on  whose  behalf  the  recpiest  is 
made,  which  can  ini:lud(!  furthering 
tho.se  interests  through  litigation.  The 
(iFPB  may  determine  from  the  use 
specified  in  the  reriuest  that  the 
requester  is  a  commercial  user. 

(ii)  Educational  institution  refers  to  a 
jireschool,  a  public  or  private 
elementary  or  .secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  in.stitution  of 
vocational  educ:ation,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(iii)  Non-conuncr(:i(d  scientific 
institution  refers  to  an  in.stitution  that  is 
not  op(!rated  on  a  “commercial  user” 
basis  as  that  term  is  defined  in 
paragraph  (h)(2)(i)  of  this  section,  and 
which  is  oj)erated  solely  for  the  ])nr]K)se 
of  conducting  .scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  ])articnlar  ])roduct  or 
industry. 

(iv)  Representative  of  the  news  media 
refers  to  any  person  or  entitv  that 
gathers  information  of  potential  interest 
to  a  segment  of  the  public,  n.ses  its 


editorial  skills  to  turn  the  raw  materials 
into  a  distinct  work,  and  distributes  that 
work  to  an  audience.  In  this  j)aragraph, 
the  term  ‘news’  means  information  that 
is  about  current  events  or  that  would  he 
of  current  interest  to  the  public. 

Examples  of  news-media  entities  are 
television  or  radio  stations  broadcasting 
to  th(!  ])uhlic  at  large  and  publishers  of 
p(!riodical,s  (hnt  only  if  such  entities 
([ualify  as  disseminators  of ‘news')  who 
make  their  products  available  for 
purchase  hy  or  .suhscrii)tion  hv  or  free 
distribution  to  the  gfaieral  public.  Other 
examples  of  news  meilia  entities 
include  online  publications  and  VVeh 
sites  that  regularly  deliver  news  content 
to  the  public.  These  examjjles  are  not 
all-inclusive.  Moreover,  as  methods  of 
news  delivery  evolve  (for  examj)le,  the 
adoption  of  the  electronic  dissemination 
of  newspapers  through 
telecommunications  .services),  such 
alternative  media  shall  he  considered  to 
he  news-media  entities.  A  freelance 
journalist  shall  he  regarded  as  working 
for  a  news-media  entity  if  the  journali.st 
can  demonstrate  a  solid  basis  for 
ex])ecting  publication  through  that 
entity,  whether  or  not  the  journali.st  is 
actually  em])loyed  hy  tlu;  entity.  A 
publication  contract  would  present  a 
.solid  basis  for  such  an  expectation;  the 
('.FFB  may  al.so  consider  the  past 
|)uhlication  record  of  the  re(|ne.ster  in 
making  such  a  determination. 

(v)  "Other”  requester  refers  to  a 
recpiesler  who  does  not  fall  within  anv 
of  the  |)reviou.sly  de.scrihed  categories. 

(2)  Within  twenty  (20)  calendar  days 
of  its  receipt  of  a  recpiest,  the  F.FPB  .sliall 
make  a  determination  as  to  the  ])ro])er 
fee  category  to  ajjply  to  a  reciuester.  The 
CFPB  shall  inform  the  recpiester  of  the 
determination  in  the  request 
ac;knowledgment  letter,  or  if  no  such 
letter  is  required,  in  writing.  The  (]FPB 
.shall  base  its  determination  upon  a 
review  of  the  recpiester's  submission 
and  the  CFPB's  own  records.  Where  the 
C.FPB  has  reasonable  cause  to  doubt  the 
use  to  which  a  re(|ue.ster  will  ])ut  the 
records  sought,  or  where  that  use  is  not 
clear  from  tlie  request  itself,  the  CFPB 
should  .seek  additional  clarification 
before  assigning  the  recpiest  to  a  specific 
category. 

(3)  If  tlu!  CFPB  a.ssigns  to  a  recpiester 
a  fee  category,  then  the  rcKpiester  shall 
have  the  right  to  snhiuit  an  appeal  of  the 
CI’PB's  determination  in  accordance 
with  §  1070.21  of  this  suhpart.  The 
(iFPB  shall  conummicate  this  appeal 
right  as  ])art  of  its  written  notification  to 
the  retpiester  of  an  adverse  fee  category 
determination.  The  recpie.ster  shall  label 
its  appeal  request  “Appeal  of  Fee 

Cat egory  Dederm i nat ion . " 
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(e)  Fees'  up/>//e(/We  to  oorh  calogoiy  of 
ivquostor.  The  following  lee  scluulule 
a|)])lies  unifonnly  throughout  the  CFPll 
to  re()uest.s  proce.ssed  under  the  FOIA. 
Specific  levels  of  fees  are  pre.scriluid  for 
each  category  of  recpiester  defined  in 
|)aragraph  (h)  of  this  section. 

(1)  (Commercial  n.sers  shall  lx;  chargcul 
the  full  direct  costs  of  searching  for, 
reviewing,  and  duplicating  the  n;cords 
they  nupie.st.  Moreover,  when  a  reipie.st 
is  received  for  di.sclosuni  that  is 
primarily  in  the  commercial  interest  of 
the  r(!(]ue.ster.  the  (CFFIl  is  not  nupiired 
to  consider  a  recjnest  for  a  waiver  or 
nxlnction  of  fees  based  upon  the 
as.sertion  that  disclosure  would  he  in  the 
jjuhlic  intcuest.  The  (CFPB  may  recover 
the  cost  of  searching  for  ami  reviewing 
records  even  if  there  is  idtimately  no 
disclosure  of  records  or  no  nicords  are 
located. 

(2)  Fdncational  and  non-commercial 
.scientific  institution  recpiesters  shall  he 
chai'ged  only  for  tin;  cost  of  duplicating 
th(!  records  tlnw  recpiest.  except  that  the 
(CFI’B  shall  provide  the  first  om; 
hnndred  (100)  pages  of  duplication  inx; 
of  charge.  To  lx;  eligible,  recpiesters 
must  show  that  the  recpiest  is  made 
under  the  ansjiices  of  a  (pialifving 
institution  and  that  the  records  are  not 
.sought  fora  commercial  n.se.  hut  are 
sought  in  furtherance  of  .scholarlv  (if  the 
recpiest  is  from  an  c!clnc;alic)nal 
institution)  or  sc:ienlific:  (if  the  recine.st  is 
from  a  non-commercaal  sc:ientific; 
institution)  re.searc:h.  'I’hese  c.ategories 
do  not  incducle  recpiesters  who  want 
recxirds  for  n.se  in  meeting  inclividnal 
ac;aclccniic;  researc;h  or  sliicly 
recpiirements. 

(3)  Rejiresentatives  of  the  news  media 
shall  be  c:hargecl  only  for  the  c:ost  of 
chiplic:ating  the  rec;orcls  they  recpiest. 
exce|)t  that  theC'.FPH  .shall  provide  them 
with  the  first  one  hnndred  (100)  pages 
of  c)upiic:ation  frcx;  of  c:harge. 

(4)  Other  recpiesters  who  do  not  fit 
any  of  the  categories  cle.sc;rihecl  above 
.shall  be  cdiarged  the  full  clirec;t  exist  of 
.searc:hing  for  and  chiplicxiting  rcxxirds 
that  are  responsive  to  the  recpiest. 
exc;e])t  that  the  (;FFH  shall  provide  the 
first  one  himdrecl  (100)  pages  of 
ihi|))ication  and  the  first  two  hours  of 
.search  time  free  of  c  harge.  The  ('.FFB 
may  recxiver  the  cost  of  .searc;hing  for 
recxirds  even  if  there  is  ultimately  no 
clisc:lo.snre  of  recxircls.  or  no  recxircls  are 
located.  Recpiests  from  jiersons  for 
records  about  themselves  filcxl  in  the 
(3'PB's  .systems  of  recxircls  shall 
c.ontinue  to  be  treated  under  the  fex; 
jirovisions  of  the  l’rivac:y  Ac;t  of  1t)74.  .5 
ll.S.C.  .5.52a,  whic.h  permit  fcx;s  onlv  for 
duplicxition,  after  the  first  one  hundred 
(100)  jiages  are  furnished  free  of  charge. 


(cl)  Othor  cirrunistancos  whoii  foos  aro 
not  chorgod.  Notwithstanding 
paragraphs  (h)  and  (c:)  of  this  section, 
the  (3’’BB  mav  not  c;harge  a  recpiester  a 
fee  for  proc:essing  a  FOIA  recpie.st  if  anv 
of  the  following  applies: 

(1)  The  c:ost  of  c;c)llec;ting  a  fee  would 
Ix!  ecpial  to  or  greater  than  the  fee  itself: 

(2)  rhe  fees  were  waived  or  rechic;ecl 
in  ac:c;c)rclance  with  paragraph  (e)  of  this 
sec:lic)n: 

(3)  If  the  C.FBB  fails  to  c;c)niply  with 
any  time  limit  under  t??}  1070.1.5  or 
1070.21  of  this  snhpart,  and  no  nnnsiial 
c,irc:nmstanc:e.s  (as  that  term  is  defined  in 

1070.10(cl))  or  exc:eptic)nal 
c:irc:umstanc:e.s  apjily  to  the  ])rc)c:e.ssing  of 
the  reejnest.  then  the  OFBB  shall  not 
a.sse.ss  .search  fees,  or  if  the  recpiester  is 
a  re|)resentative  of  the  news  media  or  an 
echic;ational  or  nc)nc;onimcm:ial  .sc:ientific: 
institution,  then  the  (3"PB  shall  not 
a.ssess  chiplic;atic)n  fees.  The  term 
“exceptional  c;ircnmstanc;e.s”  does  not 
inc:hicle  a  delay  that  results  from  a 
preclic:table  C'.FPB  workload  of  recpiests. 
unless  the  C3'’PB  demonstrates 
reasonable  iirogress  in  rechic:ing  its 
backlog  of  iiencling  recpiests;  or 

(4)  If  the  (IFPB  determines,  as  a  matter 
of  administrative  cli.sc:retic)n.  that 
waiving  or  rechic:ing  the  fees  would 
serve  the;  interest  of  the  United  .Slates 
Uovernment. 

(e)  Waivor  or  I  nduction  of  fans.  (1)  A 
recpiester  shall  be  entitled  to  rec;eive 
from  the  UFPB  a  waiver  or  rechic:lion  in 
the  fees  otherwi.se  a|)plic:al)le  to  a  FOIA 
recpie.st  whenever  the  recpiester; 

(1)  Recpiests  snc:h  waiver  or  redncition 
of  fees  in  writing  or  by  elec:lronic:  means 
as  part  of  the  FOIA  recpiest: 

(ii)  Labels  the  recpiest  for  waiver  or 
rechic:tic)n  of  iec;s  “Fee  Waiver  or 
Reclucition  Reciciested”  on  the  FOIA 
rcxpiest;  and 

(iii)  Demonstrates  that  the  fee 
rechic:licm  or  waiver  recpie.st  that  a 
waiver  or  rechic:tic)n  of  the  fc;e.s  is  in  the 
public:  interest  bec:ause: 

(A)  k’ninishing  the  information  is 
likely  to  contribute  significaiitlv  to 
public;  imderstanding  of  the  oiierations 
or  ac;tivitie.s  of  the  government:  and 

(B)  Furnishing  the  information  is  not 
primarily  in  the  c:omnierc;ial  interest  of 
the  recpiester. 

(2)  To  determine  whelhc;r  the 
recpiester  has  satisfied  the  recpiirements 
of  ])aragraph  (e)(l  )(ii)(y\),  the  (]FPB  shall 
c;on.sicler  the  following  facitors: 

(i)  'file  siibjec;!  of  the  recpic;.stecl 
rec:c)rcls  inii.sl  c;c)nc;ern  identifiable 
operations  or  ac;tivities  of  the  Federal 
government,  with  a  c;onnec:tic)n  that  is 
clirec:t  and  c:lear,  and  not  remote  or 
attciiinatecl. 

(ii)  The  disclo.sable  jxirtions  of  the; 
recpicjstecl  rc;c:orcl.s  nuisl  be  meaningfullv 


informative  about  government 
operations  or  ac;tivitie.s  in  order  to  he 
“likely  to  c:c)ntributc;”  to  an  incireased 
public:  unclerstancling  of  those 
c)])eratic)ns  or  ac:tivities.  The  cli.sc:lc).siire 
of  information  that  already  is  in  llie 
])iihlic:  domain,  in  either  a  chiplic:ative  or 
a  subslanlially  similar  form,  is  not  as 
likc;ly  to  c:c)ntrihule  to  the  pnblic:'s 
unclerstancling. 

(iii)  The  clisc:lc)sure  iiiiisl  c:c)ntrihnte  to 
the;  nnclc;r.stancling  of  a  rea.sonably  broad 
audience  of  persons  interested  in  the 
snhjec:t,  as  opposed  to  the  inclividnal 
iinder.standing  of  the  reejuester.  A 
rc;cpie,ster’s  expertise  in  the;  subject  arc;a 
and  ability  and  intc;ntion  to  effectively 
c:onvc;y  information  to  the  jniblic  shall 
be  c:on.siclerecl.  It  shall  lx;  jn'esiimed  that 
a  representative  of  the  news  media  will 
satisfy  this  c:onsicleration. 

(iv)  'fhe  iniblic's  unclerstancling  of  the 
snhjec:!  in  cjue.sticm,  as  c:c)mparecl  to  the 
level  of  public;  understanding  exi.sting 
jx'ior  to  the  disclosure;,  must  be 
enhancc;cl  by  the  clisc:losurc;  to  a 
signific.ant  c;xtc;nt. 

(3)  To  cletc;rminc;  whc;ther  the; 
rc;c]uc;.ster  has  satisfic;cl  the  recpiiremc;nt.s 
of  jiaragraph  (e)(l  )(ii)(B).  the  (IFFB  shall 
c:c)nsiclc;r  the  following  fac.tors: 

(i)  The;  (]FFB  shall  consider  anv 
commerciial  intc;rc;.st  of  the  rc;c]nestc;r 
(with  rc;fc;rc;nc;e  to  the  dc;finitic)n  of 
“c:ommc;rc;ial  user"  in  (l))(l)(i)  of  this 
.section),  ex'  of  any  ])c;r.scxi  on  whose 
lx;half  the  rc;cpic;ster  may  he  ac:ting,  that 
would  he;  furthered  hv  the;  rc;cpie.stecl 
di.sc.losure.  Rc;cpiester.s  shall  be  given  an 
opportunity  in  the  administrative 
prc)c:c;.ss  to  provide  exiilanatorv 
information  rc;garcling  this 
c;c)n.siclc;ration. 

(ii)  A  fee  waiver  or  rechic.tion  is 
justified  where  the  jmblic:  interest 
standard  is  satisfied  and  that  public: 
interest  is  greater  in  magnitude  than  that 
of  any  identified  commerc:ial  interest  in 
cli.sc;losure.  'fhe  C.FPB  ordinarily  shall 
presume  that  where  a  news  media 
rc;cpiestc;r  has  satisfied  the  public: 
interest  standard,  the  public:  interest 
will  he;  the  interest  ])rimarily  .served  by 
clisc:losiirc;  to  that  recpiester.  Disc:lc)surc; 
to  data  brokers  or  othcirs  who  merely 
c:c)mj)ile  and  market  govcirnment 
information  for  ciirc;c:t  c;c;onc)mic:  return 
shall  not  he;  prc;.snmc;cl  to  primarilv  .sc;rve 
the;  imblic:  intere.st. 

(4)  \Vhc;re  only  some  of  the  rc;c:c)rcls  to 
lx;  rc;lea.seci  satisfy  the  recpdrc;mc;nt.s  for 
a  waiver  of  fees,  a  waiver  shall  lx; 
granted  for  those  rec.orcls. 

(.5)  'fhe  CIFFB  shall  decide  whethc;r  to 
grant  or  deny  a  ri;cpie.sl  to  rc;chic:e  or 
waive  fc;es  prior  to  prcx.essing  a  rc;cpiest. 
'fhe  (3"FB  shall  notifv  the  recpie.ster  of 
the  clelerniinalion  in  writing. 


11512 


Federal  Register / Vol.  78,  No.  32 /Friday,  Fel)ruary  15,  2013/Rules  and  Regulations 


I 


(8)  If  tlie  (d'l’H  denies  a  re(]iiest  to 
reduce  or  waive  fees,  then  the  (IFIMI 
shall  advise  tlu;  nuiiuister,  in  the  denial 
notification  letter,  that  the  r(!(|uester 
may  incur  fees  if  the  (I'ldl  procieculs  to 
])rocess  tlie  re(]iiest.  TIk;  notification 
letter  sliall  also  advise  the  re(|nester  that 
the  (I'FB  will  not  proceed  to  process 
the  nupiest  fiirtlua-  unless  the  re(]U(;ster, 
in  writing,  directs  the  OMMl  to  do  so  and 
either  agrees  to  ])ay  any  fees  that  may 
apply  to  proci!Ssing  the  retpiest  or 
s))(;cifies  an  u))])er  limit  (of  not  less  than 
,S2,5)  that  the  reciuester  is  willing  to  ])ay 
to  jji'ocess  the  recpiest.  If  th(5  (IFPB  does 
not  receive  this  written  direction  and 
agreement/specification  within  thirty 
(.30)  calendar  days  of  the  date  of  the 
denial  notification  letter,  then  the  CFPB 
shall  decMii  the  nuuiest  to  he  withdrawn. 

(7)  If  the  CFPB  denies  a  recpiest  to 
reduce  or  waiv(!  fees,  then  the  recpiester 
shall  have  the  right  to  submit  an  a))])eal 
of  the  denial  dcitermination  in 
accordance  with  section  1070.21  of  this 
suhpart.  The  ("FPB  shall  communicate 
this  a])])eal  right  as  |)art  of  its  written 
notification  to  the  retpie-ster  denying  th(! 
fee  reduction  or  waiver  retjuest.  The 
recpiester  should  lahcd  itsa])peal  nujuest 
“Ap])eal  for  Mu;  Rednction/Waiver.” 

(f)  Advanca  noticA^  and  prcpavnuAit  of 
foos.  (1)  When  the  CFPB  estimates  the 
fees  for  processing  a  recpiest  to  exceed 
the  limit  set  hv  the  reipiesler,  and  that 
amount  is  less  than  .S2.50,  or  the 
reipiester  did  not  specify  a  limit  and  the 
amount  is  less  than  .$2.50,  the  recpiester 
shall  he  notified  of  the  estimated  fees, 
and  provided  a  breakdown  of  the  fees 
altrihutahle  to  search,  review,  and 
(hijilication.  respectively.  The  recpiester 
must  jirovide  an  agreement  to  pay  the 
estimated  fees;  howcn  er.  the  recpiester 
shall  also  he  given  an  o])portunitv  to 
reformulate  the  recpiest  in  an  atteinjit  to 
reduc:e  fec«. 

(2)  If  the  recpiester  has  failed  to  state 
a  limit  and  the  fees  are  estimated  to 
exc.eed  $250,  the  recpiester  shall  be 
notified  of  the  estimated  fees  and 
provided  a  breakdown  of  the  fees 
attrihutahle  to  searcdi,  review,  and 
ciu])lic:ation,  respectively.  The  recpiester 
inii.st  pre-pay  siicdi  amount  jirior  to  the 
jirocessing  of  the  rec]uest,  or  jirovide 
.satisfactory  assurance;  of  full  jiayment 
the  recpiester  has  a  historv  of  prompt 
payment  of  h'OlA  fees.  The  recjuester 
shall  also  he  given  an  opportunitv  to 
reformulate  the  recpiest  in  such  a  wav  as 
to  lower  the  a])])lic:al)le  fees. 

(3)  The  CFPB  reserves  the  right  to 
recpiest  prepayment  altera  recpiest  is 
])rc)c;essect  and  before  cloc.uments  are 
released. 

(4)  If  a  recpiester  has  previously  failed 
to  pay  a  fee  within  thirty  (30)  c:alenclar 
days  of  the  date  of  the  hilling,  the 


recpiester  shall  he  recjuired  to  pay  the 
full  amount  owed  plus  any  a])|)lic:ahle 
interest  and  to  make  an  aclvancxi 
])ayment  of  the  full  amount  of  the 
e.stimated  fee  before  the  CFPB  begins  to 
|)rc)c;e.ss  a  new  rec|ue.st  or  the  pending 
recpiest. 

(5)  When  the  CFPB  ac:ls  under 
])aragraphs  (f)(1)  through  (4)  of  this 
section,  the  statutory  time  limits  of 
twenty  (20)  clays  (exciliiding  Saturdavs. 
.Siinday.s.  and  legal  ])uhlic  holidays) 
from  rec;eipl  of  initial  recpiests  or 
apiieals,  ])lus  extensions  of  these  time 
limits,  shall  begin  only  after  fees  have 
been  paid,  a  written  agreement  to  pav 
fees  has  been  provided,  or  a  recpiest  lias 
been  reformulated. 

(g)  Form  of  pavmoni.  Payment  mav  he 
tendered  as  set  forth  on  the  CFPB’s  Web 
site,  hitp-J/w'ww.c.onsumorfinoncoA^ov. 

(h)  (dutr^ing  intoivst.  The  (iFPB  may 
c:harge  interest  on  any  unpaid  hill 
starting  on  the  31st  clay  following  the 
date  of  hilling  the  recpie.ster.  Interest 
cdiarges  will  he  asses.sed  at  the  rate 
provided  in  31  U..S.C.  3717  and  will 
acca  ue  from  the  date  of  the  hilling  until 
payment  is  rec:eivecl  by  the  (iFPB.  The 
CFPB  will  follow  the  iirovisicms  of  the 
Debt  Collection  Act  of  1‘)82  (Pub.  F.  t)7- 
3().5,  Un  .Slat.  1749),  as  amended,  and  its 
adminislralive  ])rc)c:echire,s.  incdiiding 
the  use  of  consumer  reporting  agenctes, 
c;ollectic)n  agenc;ie.s,  and  offset. 

(i)  Aggrogdiing  ro(]iios1s.  Where  the 
(d'd’B  reasonahlv  believes  that  a 
recpiester  or  a  grouj)  of  recpiesters  acting 
together  is  attenpiting  to  divide  a 
recpiest  into  a  series  of  recpiests  for  the 
purpose  of  avoiding  fees,  the  (iFPB  may 
aggregate  those  recpiests  and  c:harge 
ac:c:ordingly.  The  ('.FPB  may  presume 
that  multiple  recpiests  of  this  type  made 
within  a  thirty  (30)  day  period  have 
been  made  in  order  to  avoid  fees.  Where 
recpiests  are  sejiarated  hv  a  longer 
period,  the  CFPB  will  aggregate  them 
only  where  there  exi.sts  a  solid  basis  for 
determining  that  aggregation  is 
warranted  under  all  the  c:irc:umstanc;es 
involved.  Multi|)le  recjnests  involving 
unrelated  matters  will  not  he  aggregated. 

§  1 070.23  Authority  and  responsibilities  of 
the  Chief  FOIA  Officer. 

(a)  (ddof  FOIA  Offi(AA\  The  Direcitor 
authorizes  the  Chief  f’OlA  ()ffic:er  to  ac:t 
u])on  all  recpie.sls  for  agenc:y  rec;orcls. 
with  the  exception  of  determining 
apjieals  from  the  initial  determinations 
of  the  Chief  FOIA  Offic:er,  whic:h  will  he 
clec;iclecl  by  the  Ceneral  Counsel.  The 
(ihief  FOIA  officer  shall,  suhjec:!  to  the 
authority  of  the  Director: 

(1)  Have  CFPB-wide  responsibility  for 
efficaeni  and  a|)prc)priate  c:c)mplianc:e 
with  the  FOIA; 


(2)  Monitor  implementation  of  the 
fT)lA  throughout  the  CFPB  and  keep  the 
Director,  the  Ceneral  Counsel,  and  the 
Attorney  Ceneral  apjnoprialely 
informed  of  the  CFPB’s  perfc)rmanc:e  in 
implementing  the  FOIA; 

(3)  Reciommend  to  the  Direc.tor  suc;h 
aclju.stments  to  agenc:y  practic;es, 
pc)lic:ies,  jier.sonnel  and  funding  as  mav 
he  nec:es.sary  to  improve  the  Chief  FOIA 
Offic:er's  implementation  of  the  FOIA; 

(4)  Review  and  rejiort  to  the  Attornev 
Ceneral.  through  the  Director,  at  suc:h 
times  and  in  siic.li  formats  as  the 
Attorney  Ceneral  may  clirec:t.  on  the 
CFPB’s  performance  in  implementing 
the  FOIA; 

(5)  Facalitate  public  understanding  of 
the  ])urpose.s  of  the  statutory 
exemptions  of  the  FOIA  by  including 
c;onci.se  cle.sc:ription.s  of  the  exemptions 
in  both  the  CFPB’s  handbook  and  the 
CiFPB's  annual  rejiort  on  the  FOIA,  and 
by  providing  an  overview,  where 
ajiiiropriate.  of  certain  general  cxitegories 
of  (iFPB  records  to  whicdi  those 
exemptions  apply; 

(ti)  Designate  one  or  more  FOIA 
Public;  Liaisons;  and 

(7)  Maintain  and  update,  as  nec:essarv 
and  in  ac:c:c)rcianc:e  with  the 
recpiirements  of  this  suhpart.  the  CFPB’s 
FOIA  Wet)  site,  including  its  e-h’OlA 
Library. 

(h)  FOIA  Pid)lic  Licdsons.  FOIA  Public; 
Liaisons  shall  re])orl  to  the  Chief  FOIA 
Oiiic:er  and  shall  serve  as  sujiervisorv 
officials  to  whom  a  recjuester  can  rai.se 
c:onc;ern.s  about  the;  servic;e  the  recpiester 
has  rec;eivecl  from  the  (iFPB's  FOIA 
c)ffic:e.  following  an  initial  respon.se 
from  the  FOIA  office  staff.  FOIA  Public: 
Liaisons  shall  he  responsible  for 
assisting  in  reduc:ing  delavs,  increasing 
trans])arenc;y  and  understanding  of  the 
.status  of  recpiests,  and  assisting  in  the 
resolution  of  disjmtes. 

Subpart  C — Disclosure  of  CFPB 
Information  in  Connection  With  Legal 
Proceedings 

§  1070.30  Purpose  and  scope;  definitions. 

(a)  'I'liis  suhpart  sets  forth  the 
])roc:echires  to  he  followed  with  respect 
to; 

(1)  Servic:e  of  siimmon.ses  and 
c.omplaints  directed  to  the  CFPB.  the 
Director,  or  to  any  CFPB  emjilovee  in 
c:c)nnec;tic)n  with  Federal  or  State 
litigation  arising  out  of  or  involving  the 
performanc:e  of  officaal  activities  of  the 
CFPB; and 

(2)  Subpoenas,  c.cnirt  orders,  or  other 
recpiests  or  demands  for  any  CFPB 
information,  whether  c:ontained  in  the 
files  of  the  CFPB  or  accpiired  by  a  CFPB 
employee  as  part  of  the  i)erformanc:e  of 
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that  employee’s  duties  or  by  virtue  of 
employee's  official  status. 

(h)  I'liis  sul)parl  does  not  apply  to 
nicpiests  for  official  information  made 
|)ursuant  to  sul)parts  13. 1),  and  F  of  lliis 
part. 

(c)  This  suhpart  does  not  ap])lv  to 
recpiests  for  information  made  in  the 
conr.se  of  adjudicating  claims  against  the 
(I'l’H  hv  CFP13  (Miiplovees  (present  or 
former)  or  a|)])licants  for  (iFPH 
(iinployment  for  which  juri.sdiction 
nisides  with  the  IJ.S.  Fcjual  Employment 
Opportnnitv  (Commission,  tlu;  li..S. 

McM'it  Syst(!ms  Protection  Hoard,  the 
Office  of  S])ecial  Ooun.sel.  the  Federal 
l,iil)or  Relations  Authority,  or  their 
successor  agencies,  or  a  labor  arbitrator 
operating  under  a  collective  bargaining 
agreement  between  the  (CFPH  and  a 
labor  organization  repn;.senting  (CFPH 
employees. 

(d)  This  snh])art  is  intended  only  to 
inform  the  i)nhlic  about  CCFPH 
procculures  concerning  the  service  of 
process  and  responses  to  subpoenas, 
summons,  or  other  demands  or  nniuests 
for  official  information  or  action  and  is 
not  intended  to  and  does  not  cr(;at(!.  and 
may  not  he  relied  upon  to  create  any 
right  or  benefit,  substantive;  or 
procedural,  enforceable  at  law  by  a 
party  against  the  (IFPH  or  the  llnit(;d 
•States. 

(e)  For  j)urpo.ses  of  this  sut)])art: 

(1)  Damdiul  im;ans  a  snl)po(;na  or 
order  for  official  information,  wh(;ther 
contain(;d  in  (CFPH  n;cords  or  through 
t(;stimonv.  relate;d  to  or  for  |)ossihle  n.se 
in  a  legal  proceeding. 

(2)  L(‘<i(il  procof'diu}!,  (;ncomj)as.ses  all 
l)r(;-trial.  trial,  and  ])o.st-trial  stages  of  all 
judicial  or  admini.strative  actions, 
hearings,  investigations,  or  similar 
j)roc(;edings  before  courts.  t:ommissions, 
hoards,  gram!  jnri(;s.  arbitrators,  or  other 
judicial  or  (juasi-jndicial  bodies  or 
tribunals,  whether  criminal,  civil,  or 
administrative  in  nature,  and  whether 
foreign  or  domestic.  This  phra.se 
includes  all  .stages  of  discoverv  as  w(;ll 
as  formal  or  informal  rerpiests  bv 
attorm;y.s  or  others  involved  in  legal 
proceedings. 

(3)  Officud  Infonudtkm  means  all 
information  of  any  kind,  howev(;r 
stored,  that  is  in  the  custody  and  control 
of  the  CFPH  or  was  ac(pnn;d  by  (if’PH 
(;mployt;e.s.  or  former  (;m])loy(;e.s  as  part 
of  their  official  duties  or  hc'cau.se  of  their 
official  status  while  such  individuals 
were  emploved  hv  or  served  on  behalf 
of  the(iFPH.  Official  information  also 
includes  any  information  acquired  by 
(iFPH  em|)lovees  or  former  emplovees 
while  such  individuals  were  engaged  in 
matters  related  to  consumer  financial 
j)rotection  functions  prior  to  the 
(;mplovee.s'  transfer  to  the  (iFPH 


pursuant  to  .Subtitle  F  of  the  Cionsnm(;r 
i'’inancial  Protection  Act  of  2010. 

(4)  Reqne.s/  means  any  reejnest  for 
official  information  in  tin;  form  of 
testimony,  affidavits,  declarations, 
admi.ssions,  respon.ses  to  interrogatories, 
document  production,  ins])(;ction.s,  or 
formal  or  informal  inti;rviews,  during 
the  course;  of  a  legal  proc(;(;ding. 
including  pursuant  to  thi;  Fi;deral  Rul(;s 
of  (iivil  Proc(;dnr(;.  the  Federal  Rides  of 
Criminal  Procedure,  or  othi;r  aiqilicahh; 
rules  of  procedure. 

(.'))  Tdsliinodv  means  a  .stat(;ment  in 
anv  form,  including  |)(;rsonal 
appearances  before  a  court  or  other  legal 
tribunal,  intervii;w.s,  de])osition.s. 
telephonic.  t(;levi.s(;d,  or  vid(;ographed 
statements  or  any  responses  given 
during  discovery  or  similar  proceeding 
in  the  coursi;  of  litigation. 

§  1 070.31  Service  of  summonses  and 
complaints. 

(a)  Only  tlu;  (ien(;ral  (Counsel  is 
authoriz(;d  to  r(;ci;ive  and  acc(;pl 
summonses  or  conqilaints  .sought  to  he 
served  upon  the  (’.FPH  or  OFPB 
(;mploye(;.s  sued  in  their  official 
capacity.  .Such  docnm(;nt.s  should  hi; 
served  upon  the  (I(;neral  Ooimsel, 
(Consumer  Financial  Protection  Hurean, 
1700  (;  .Strei;!  NVV..  Washington,  IXi 
20.1.'>2.  This  authorization  for  rec(;i])t 
shall  in  no  way  affect  the  r(;(|niri;ment.s 
of  .service  i;l.sewhere  |)rovided  in 
a|)plicahle  rules  and  ri;gulations. 

(1))  If.  notwith.standing  paragra])h  (a) 
of  this  .si;ction,  any  summons  or 
conqilaint  described  in  that  paragraph  is 
delivered  to  an  emplovi;e  of  the  (if’PH. 
the  (;mployee  shall  decliiu;  to  accept  the 
proffered  service  and  may  notify  the 
jierson  attempting  to  make  .service  of  the 
regulations  set  forth  her(;in.  If. 
notwithstanding  this  instruction,  an 
employee  accejits  service  of  a  document 
de.scrihed  in  paragraph  (a)  of  this 
section,  the  einjiloyee  shall  immediately 
notify  and  deliv(;r  a  copy  of  the 
summons  and  complaint  to  the  General 
(ioun.sel. 

(c)  When  a  (d'PH  employee  is  .su(;d  in 
an  individual  cajiacity  for  an  act  or 
omi.ssion  occurring  in  connection  with 
duti(;.s  ])erformed  on  behalf  of  the  (iFPH 
(wh(;ther  or  not  the  officer  or  enqiloyee 
is  akso  sued  in  an  official  capacity),  the 
emplovee  hv  law  is  to  hi;  served 
personally  with  i)roc(;.ss.  .See  Fed.  R. 

(Mv.  P.  4(i)(.'3).  An  enqilovee  sued  in  an 
individual  capacity  for  an  act  or 
omi.ssion  occurring  in  connection  with 
duties  performed  on  behalf  of  the  GFPH 
shall  imm(;diati;ly  notify,  and  deliver  a 
cojiy  of  the  siimmons  and  complaint  to, 
the  (General  (ionnsel. 

(d)  The  GFPH  will  only  accept  service 
of  jiroce.ss  for  an  employee  sued  in  his 


or  her  official  capacity.  Documents  for 
which  the  Giaieral  Gounsel  accejits 
service  in  official  cajiacitv  shall  he 
stanqied  “.Service  Accejitial  in  Official 
('.ajiai  ity  Only."  Acceptance  of  service 
shall  not  constitute  an  admission  or 
waiver  with  res])(;cl  to  jurisdiction. 
|)ro])riely  of  .servici;,  impro]K;r  venue,  or 
any  other  defense  in  law  or  (;quity 
available  under  applicahh;  laws  or  rules. 

§  1070.32  Service  of  subpoenas,  court 
orders,  and  other  demands  for  CFPB 
information  or  action. 

(a)  Except  in  cases  in  which  the  (]FPH 
is  rejuesented  by  legal  counsel  who 
have  entered  an  appearance  or 
otherwi.se  giviai  notice  of  their 
representation,  only  the  (ieneral 
(iouusel  is  authorized  to  receive  and 
accejit  .sul)]K)ena.s  or  other  demands  or 
riajiiests  directed  to  the  GFPH  or  its 
employees,  whether  civil  or  criminal  in 
nature,  for: 

(1)  Records  of  the  GFPH; 

(2)  Offic.'ial  information  including,  hut 
not  limited  to,  testimony,  affidavits, 
declarations,  admissions,  responses  to 
interrogatories,  or  informal  .stat(;ments. 
relating  to  material  contained  in  the 
fih;s  of  the  GFPH  or  which  any  GFPH 
(;m])lovee  ac(|uir(;d  in  tin;  course  and 
.sco])e  of  the  ])(;rformauce  of  his  or  her 
official  duties; 

(3)  Garnishment  or  attachment  of 
compensation  of  current  or  former 
(;m])love(;,s;  or 

(4)  The  performanci;  or  non¬ 
performance  of  any  official  (3‘'PH  duty. 

(h)  Documents  de.scrihi;d  in  ])aragraj)h 
(a)  of  this  section  should  be  .served  iijiou 
the  (General  G.oimsel.  (ionsiimer 
Fiuaucial  Protection  Hureau,  1700  G 
.Street  NW..  Washington,  DG-  20.5.52. 
.Service  must  he  effected  as  provided  in 
applicable  rules  and  r(;gnlation.s 
gov(;rning  .service  in  Federal  judicial 
and  admini.strative  proceedings. 
Acce])tance  of  such  documents  by  the 
(General  G.oimsel  does  not  constitute  a 
waiver  of  any  defense  that  might 
otherwi.se  exi.st  with  respect  to  service 
under  the  Federal  Rules  of  Givil  or 
Griminal  Proc(;dnre  or  other  a])])lical)le 
laws  or  regulations. 

(c)  In  the  evi;nt  that  anv  demand  or 
reipiest  de,scrih(;d  in  paragra])h  (a)  of 
this  section  is  sought  to  he  d(;liver{;d  to 
a  CiFPH  employee  other  than  in  the 
manner  |)r(;scrihed  in  paragrajih  (h)  of 
this  section,  such  employee  shall 
d(;cline  service  and  direct  the  server  of 
process  to  these  regulations.  If  the 
demand  or  r(;()iie,st  is  nonetheless 
delivered  to  the  emplovee,  the  enqdoyee 
shall  immediately  notify,  and  deliver  a 
copy  of  that  document  to.  the  General 
Gounsel. 
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(d)  Except  as  otluawise  provided  in 
tliis  sul)])art.  tlu;  (3'’PI3  is  not  an  agent 
ibr  service  for.  or  otli(!r\vis(!  authorizcid 
to  acce])t  on  l)ehalf  of  its  einploy(!es,  anv 
siil)poenas,  orders,  or  other  demands  or 
nupKisls.  which  ain;  not  r(!lat(!(l  to  the 
eini)lovees’  official  dutiijs  except  upon 
the  (ixpress,  written  autliorization  of  the 
individual  C.f’l’H  (;in])love(!  to  whom 
sucli  demand  or  recpiest  is  directed. 

(e)  (;o])ies  of  any  subpoenas,  orders, 
or  oth(!r  demands  or  re(|nests  that  are 
directed  to  fornun-  (unployees  of  the 
(3'’Fn  in  connection  with  the 
performance  of  official  CFPH  duties 
shall  also  he  serviui  upon  the  (kmeral 
('.onnsel.  The  (T'PB  shall  not,  however, 
serve  as  an  agent  for  service  for  the 
former  employee,  nor  is  the  C.FPB 
otherwise  authorized  to  accept  service 
on  behalf  of  its  former  em])loyees.  If  the 
demand  involves  tlieir  official  duties  as 
CFPB  employees,  former  em])loyees 
wlio  receiv(!  subpoenas,  orders,  or 
similar  com])ul.sory  ])rocess  should  also 
notify,  and  deliver  a  copy  of  the 
document  to.  the  General  Counsel. 

§  1070.33  Testimony  and  production  of 
documents  prohibited  unless  approved  by 
the  General  Counsel. 

(a)  Unless  authorizcul  by  the  (ameral 
(iounsel,  no  emj)lovee  or  fornuu' 
em])lovee  of  the  CI’PH  shall,  in  r(!S])on.se 
to  a  demand  or  a  nupiest  ])rovide  oral 
or  writtcm  testimonv  hv  diiposition. 
declaration,  affidavit,  or  otherwise 
concerning  any  official  information. 

(h)  Unless  authoriz(ul  hv  the  General 
G.onnsel,  no  employee  or  former 
emj)loyee  shall,  in  res])on.se  to  a 
demand  or  reciuest.  produce  any 
document  or  anv  material  accpdnul  as 
part  of  the  performance  of  that 
employee's  duties  or  by  virtue  of  that 
employee's  official  status. 

§  1070.34  Procedure  when  testimony  or 
production  of  documents  is  sought; 
general. 

(a)  If,  as  jiart  of  a  ])roceediug  in  which 
the  United  States  or  the  G.FPB  is  not  a 
party,  official  information  is  sought 
through  a  demand  for  testimonv.  GFPB 
records,  or  other  material,  the  ])arty 
.seeking  such  information  must  (e.xce])t 
as  otherwise  retpured  by  Federal  law  or 
authorized  by  the  General  G.ounsel)  set 
forth  in  writing: 

(1 )  The  tithi  and  forum  of  the 
])roceeding,  if  a])plical)le: 

(2)  A  detailed  oescription  of  the 
nature  and  relevanc(!  of  the  official 
iidbrmation  sought; 

(3)  A  showing  that  other  evidence 
reasonably  suited  to  the  nsquester's 
lUMuis  is  not  available;  from  any  other 
.source;  and 

(4)  If  testimony  is  recpie.sted,  the 
intended  u.se  of  the  te.stimony,  a  general 


summary  of  the;  desired  testimonv,  and 
a  showing  that  no  document  could  he 
provid(;d  and  used  in  lien  of  testimonv. 

(h)  To  the  extent  he  or  she  deems 
n(;ce.ssary  or  ai)i)ropriate.  the  General 
G,onn.si;l  may  also  r{;(iuir(;  from  the  partv 
seeking  such  information  a  |)lan  of  all 
reasonably  foreseeable  demands, 
including  hut  not  lindled  to  the  nam(;s 
of  all  em])loye(;.s  and  former  employees 
from  whom  di.scoverv  will  he;  sought, 
areas  of  impiiry,  ex])(;cted  duration  of 
proce(;dings  re(|uiring  oral  testimony, 
i(l(;idification  of  ])otentially  relevant 
docum(;nts,  or  any  other  information 
deemed  nece.ssary  to  make  a 
determination.  The  j)iir])o,se  of  this 
r(;(inirement  is  to  assist  the  General 
Counsel  in  making  an  informed  decision 
r(;garding  whether  testimonv  or  the 
jjroduction  of  documents  or  material 
should  he  anthoriz(;(l. 

(c)  The  General  (k)nn.sel  may  consult 
or  n(;gotiate  with  an  attorney  for  a  partv. 
or  tin;  party  if  not  represented  hv  an 
attorney,  to  r(;fine  or  limit  a  retpiest  or 
(l(;mand  so  that  com])liance  is  h;s.s 
burdensome. 

(d)  The  General  Counsel  will  notifv 
the  (]FPB  em|)loye(;  and  such  other 
])ersons  as  circumstanc(;.s  may  warrant 
of  his  or  her  decision  r(;gar(ling 
compliance  with  the  re(]U(;.st  or  d(;mand. 

§  1 070.35  Procedure  when  response  to 
demand  is  required  prior  to  receiving 
instructions. 

(a)  If  a  r(;s|)ons(;  to  a  (hanaiul 
de.scrihed  in  section  1070.34  of  this 
.snl)])art  is  reepdred  l)(;fore  the  General 
Counsel  renders  a  decision,  the  (]FPB 
will  r(;qne.st  that  the  ap|)ropriate  (iFPB 
attornev  or  an  attornev  of  the 
Department  of  )ustic:e.  as  ai)propriate. 
take  .ste])s  to  stay,  ])o.stjjone,  or  obtain 
relief  from  the  demand  pending 
decision.  If  nece.ssary,  the  attornev  will: 

(1)  Appear  with  the  employee  upon 
whom  the  demand  has  been  made: 

(2)  Furnish  the  court  or  other 
authority  with  a  co])y  of  the  regulations 
contained  in  this  snhpart; 

(3)  Inform  the  court  or  other  authority 
that  the  demand  has  been,  or  is  being, 
as  the  ca.se  may  ht;,  referred  for  the 
prompt  consideration  of  the  approi)riate 
GFPB  official:  and 

(4)  Respt'cl fully  rerpiest  tin;  court  or 
authoritv  to  stav  the;  demand  pending 
receipt  of  the  recpie.sted  instructions. 

(h)  In  tin;  event  that  an  immi;diate 
demand  for  production  or  disclosure  is 
made  in  circumstances  which  would 
])r(;clu(le  the  ])ro])er  designation  or 
ap])earance  of  an  attornev  of  the  (iFPB 
or  the  Dei)artment  of  justice  on  the 
em])loyee'.s  behalf,  the  em])loyee.  if 
neces.sary,  shall  re.s|)ectfully  retpiest 
from  the  demanding  court  or  authority 


a  reasonable  stay  of  proceedings  for  the 
piirjjo.se  of  obtaining  instructions  from 
the  General  (ionnsel. 

§1070.36  Procedure  in  the  event  of  an 
adverse  ruling. 

If  a  stay  or,  or  olh(;r  relief  from,  the 
eflecl  of  a  demand  made  |)ur.snant  to 
.sections  1070.34  and  1070.35  of  this 
snhpart  is  declined  or  not  ohlain(;d,  or 
if  the  court  or  other  judicial  or  (piasi- 
judicial  authority  declines  to  stav  the 
effect  of  the  demand  made  pursnaid  to 
.sections  1070.34  and  1070.35  of  this 
snhpart.  or  if  the  court  or  other  authority 
rides  that  the  diimand  must  be  complied 
with  irresjKictive  of  the  General 
Goimsel's  in.structions  not  to  produce 
the  material  or  disclo.se  the  information 
.sought,  the  em])loyee  upon  whom  the 
demand  has  been  made  shall 
respectfully  decline  to  comjily  with  the 
demand  citing  this  suhpart  and  IJnitfui 
St(it(is  e.v  ivl.  Touhv  v.  Rogeyi.  340  U.S. 
402(1951). 

§  1070.37  Considerations  in  determining 
whether  the  CFPB  will  comply  with  a 
demand  or  request. 

(a)  In  deciding  whether  to  comply 
with  a  demand  or  reijiiest,  GF’PB 
officials  and  attorneys  shall  consider, 
among  other  ])ertinent  considerations: 

(1)  Whether  such  conqiliance  would 
he  nndnly  hiirdensomi;  or  otherwise 
inajipropriate  under  the  apjilicable  rides 
of  di.scoverv  or  the  rides  of  procedure 
governing  the  case  or  matter  in  which 
the  demand  arose: 

(2)  Whether  the  number  of  similar 
recpiests  would  have  a  ciimidative  effect 
on  the  expenditure  of  G.F'PB  resources; 

(3)  Whether  compliance  is 
a])i)ro])riate  under  the  relevant 
substantive  law  concerning  jnivilege  or 
disclosure  of  information: 

(4)  The  public  interest: 

(5)  The  need  to  conserve  the  time  of 
GFPB  lanployees  for  the  conduct  of 
official  business: 

(())  The  need  to  avoid  spending  time 
and  money  of  the  United  States  for 
jirivate  purpo.ses; 

(7)  The  need  to  maintain  impartiality 
between  private  litigants  in  cases  where 
a  substantial  government  interest  is  not 
implicated; 

(8)  Whether  compliance  would  have 
au  adverse  effect  on  |)erformance  hv  the 
GFPB  of  its  mission  and  duties; 

(9)  The  need  to  avoid  involving  the 
(iFPB  in  controversial  i.ssiii;.s  not  related 
to  its  mission; 

(10)  (iomplianci;  would  interfere  with 
supervisory  examinations,  compromi.se 
the  Gd*'PB's  .sn|)ervi.sory  functions  or 
programs,  or  undermine  public 
confidence  in  supervisiid  financial 
institutions:  and 
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(11)  Compliance  would  interfere  with 
the  (3’FB’s  ability  to  monitor  for  risks  to 
consumers  in  the  offering  or  provision 
of  consumer  financial  products  and 
■SIMA’ ices. 

(h)  Among  those  demands  and 
rcuinests  in  response  to  which 
compliance  will  not  orilinarilv  he 
authorized  are  those  with  nispecl  to 
which  any  of  the  following  factors,  inter 
alia,  exist: 

(1)  (iomjjliance  would  violate  a 
.statute  or  ap])ticahle  rule  of  procedure; 

(2)  {iomplianc(!  would  violate  a 
sp(u:ific  regulation  or  Hxei:utive  order; 

(3)  (Compliance  would  reveal 
information  properly  classified  in  the 
interest  of  national  security: 

(4)  (Compliance  would  rexeal 
confidential  or  privileged  commercial  or 
financial  information  or  trade  secrets 
without  the  owner's  consent: 

(.5)  (^Compliance  would  comjjromise 
the  integrity  of  the  deliberative 
proces.ses  of  the  (CFPH; 

(8)  (Com])liance  would  not  he 
appropriate  or  necessarv  under  the 
relevant  snh.stantive  law  goveridng 
privilege: 

(7)  (Compliance  would  rev(;al 
confidential  iidbrmation;  or 

(8)  (Compliance  would  interfere  with 
ongoing  investigations  or  enforcement 
proceedings.  com])romi.se  constitutional 
rights,  or  reveal  the  identity  of  a 
confidential  informant. 

(c)  The  (CFPI3  mav  condition 
disclosure  of  official  informaticni 
pursuant  to  a  recpiest  or  (hmiand  on  the 
entry  of  an  a])])ropriate  prot(!clive  order. 

§  1070.38  Prohibition  on  providing  expert 
or  opinion  testimony. 

(a)  Except  as  ])rovided  in  this  section, 
and  subject  to  .5  (CFR  283.5. 80.5.  (CFFH 
employees  or  former  employees  shall 
not  provide  oj)inion  or  expert  testimony 
based  upon  information  whic;h  they 
accpdred  in  the  .sco])e  and  performance 
of  their  official  (CFFI3  duties,  except  on 
behalf  of  the  CFF13  or  the  United  .States 
or  a  j)arty  represented  by  the  UFF13.  or 
the  De])artment  of  justice,  as 
appro])riate. 

(h)  Any  exinut  or  o])inion  testimony 
by  a  former  em])loyee  of  the  (CFF13  shall 
lx;  (;xc.epted  from  ])aragraph  (a)  of  this 
s(!ction  where  the  t(!.stimony  involves 
only  general  (ix|)ertise  gained  while 
(an ployed  at  the  (CFPI3. 

(c)  lij)on  a  showing  hv  the  requestor 
of  exc(;ptional  need  or  nni(ine 
circumstances  and  that  the  anticipatcul 
testimony  will  not  he  adverse  to  the 
interests  of  the  United  .States,  the 
(C(!neral  (Counsel  may,  consistent  with  .5 
(CFR  2833.80.5.  exercise  his  or  her 
discretion  to  grant  si)ecial,  written 
authorization  for  (CFPI3  employees,  or 


former  (unployees.  to  appear  and  lestifv 
as  expert  witnes.ses  at  no  ex])en.se  to  the 
United  States. 

(d)  If.  desi)ite  tin;  final  determination 
of  the  (Ceneral  (Counsel,  a  court  of 
com])etent  jurisdiction  or  other 
a])])ropriate  authority  orders  tin; 
ap])earanc(!  and  ex])(;rt  or  o])inion 
testimony  of  a  current  or  former  (CFP13 
emplovee,  that  person  shall 
immediately  inform  the  (Ceneral 
(Coiin.sel  of  such  ord(!r.  If  the  (Ceneral 
(Coun.sel  determines  that  no  further  legal 
review  of  or  challenge  to  the  court’s 
order  will  he  made,  the  (CFPI3  em])lovee, 
or  former  em])loyee,  shall  comply  with 
the  order.  If  so  directed  by  the  (Ceneral 
(Coun.sel.  however,  the  employee,  or 
former  em])loyee.  shall  respec:tfnlly 
decline  to  testify. 

Subpart  D — Confidential  Information 

§  1 070.40  Purpose  and  scope. 

This  suhpart  does  not  apply  to 
nKjue.sts  for  offic:ial  information  made 
l)ursuant  to  subjiarts  13.  (C.  or  E  of  this 
part. 

§  1 070.41  Non-disclosure  of  confidential 
information. 

(a)  Non-disclosiiiv.  Exce])t  as  retpdred 
by  law  or  as  i)rovided  in  this  part,  no 
curnmt  or  former  emplove(!  or 
contractor  or  consultant  of  the  (CI"P13,  or 
any  other  person  in  pos.session  of 
confidential  information,  shall  disclose 
such  coidnhmtial  information  by  any 
means  (including  writlcm  or  oral 
communications)  or  in  any  format 
(including  pajjer  and  elec:tronic 
formats),  to: 

(1)  Any  Iverson  who  is  not  an 
em|)lov(;e,  contractor,  or  consultant  of 
the  (CFP13;  or 

(2)  Any  (CFPB  employee,  contractor, 
or  consultant  when  the  disclosure  of 
such  confidential  information  to  that 
emj)loyee,  contractor,  or  consultant  is 
not  relevant  to  the  performance  of  the 
employee's,  contractor's,  or  considlant’s 
assigned  duties. 

(b)  Disclosures  1o  contruciors  and 
consultants.  UFPB  contractors  or 
consultants  mav  receive  confidential 
information  only  if  such  contractors  or 
consultants  certify  in  writing  to  treat 
such  confidential  information  in 
accordance  with  these  rules,  Federal 
laws  and  nigulations  that  apply  to 
Federal  agencies  for  the  protection  of 
the  coididentiality  of  i)er.sonally 
identifiable  information  and  for  data 
security  and  integrity,  as  well  as  any 
additional  conditions  or  limitations  that 
the  UFPB  may  impose. 

(c)  Disclosure  of  nuiterials  derived 
from  confidenti<d  information.  Nothing 
in  this  suhpart  shall  limit  the  di.scretion 


of  the  UF1’13  to  di.sclose  materials  that  it 
derives  from  or  creates  using 
coididential  information  to  the  extent 
that  such  mat(!rials  do  not  identify. 

(iither  dir(!ctly  or  indimctly.  any 
|)articular  person  to  whom  the 
coninhmtial  information  ])ertains. 

(d)  Disclos(d)ilitv  of  confidentied 
information  provided  to  the  (IFPB  hv 
other  agencies.  Nothing  in  this  subpart 
reciuires  or  authorizes  tlie  (iFPB  to 
disclose  confidential  information  that 
another  agency  has  provided  to  the 
(iFPB  to  the  extent  that  such  disclosure 
contravenes  a])])licahle  law  or  the  ttn  ins 
of  any  agreement  that  exists  between  the 
(^FPB  and  the  agency  to  govern  the 
(iFPB's  treatment  of  information  that  the 
agency  provides  to  the  (3FPI3. 

§  1070.42  Disclosure  of  confidential 
supervisory  information  to  supervised 
financial  institutions  and  their  affiliates  and 
by  supervised  financial  institutions  and 
their  affiliates  to  others. 

(a)  Di.scretionarv  disclosure  of 
confidential  sujjervisorv  information  to 
supervised  financial  institutions  and 
their  (d filiates.  Tin?  (iFl^B  mav,  in  its 
discretion,  and  to  the  extent  consistent 
with  ajjplicahle  law.  disclose 
coididential  supervisory  information 
concerning  a  siqiervi.sed  financial 
institution  or  its  service  providers  to 
that  siqiervised  financial  institution  or 
to  its  affiliates. 

(h)  Disclosure  of  confid(mtiaI 
sui)ervisorv  information  hv  a  snpervi.sed 
financied  institution  or  its  (d filiates. 
Unless  directed  otherwi.se  by  the 
Associate  Director  for  .Suiiervision, 
Enforc:ement.  and  Fair  Lending  or  by  his 
or  her  delegee: 

(1)  Any  siqiervised  financial 
institution  lawfully  in  possession  of 
confidential  siqjervisory  information  of 
the  (d-’PB  pursuant  to  this  .section  may 
disclo.se  such  information,  or  portions 
thereof,  to  its  affiliates  and  to  the 
ffdlowing  individuals  to  the  extent  that 
the  disclosure  of  such  r;onfidential 
sujiervisorv  information  is  relevant  to 
the  ])erformanc:e  of  such  individuals’ 
assigned  duties: 

(i)  The  directors,  officers,  trustees, 
members,  general  jiartners,  or 
employees  of  the  supervised  financ:ial 
institution;  and 

(ii)  The  directors,  officers,  tru.stees, 
members,  general  ])artners.  or 
enqiloyees  of  the  affiliates  of  the 
snpervi.sed  financial  institution. 

(2)  Any  siqiervised  financial 
institution  or  affiliate  thereof  that  is 
lawlully  in  po.ssession  of  confidential 
siqiervisory  information  of  the  UFPB 
pursuant  to  this  section  may  disclose 
such  information,  or  portions  thereof, 
to: 
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(i)  Its  certified  i)ul)lic  accountant, 
legal  counsel,  contractor,  consultant,  or 
service  provider:  or 

(ii)  Another  |)erson.  with  the;  prior 
written  a])])roval  of  the;  Associate 
Dir(;ctor  for  Supervision,  Fnforc:(;nient, 
and  Fair  h(;nding  or  his  or  her  delegee. 

(3)  Where  a  supervised  financial 
institution  or  its  affiliate  discloses 
confidential  supervisory  information 
pursuant  to  this  paragraph  (h)  of  this 
.section: 

(i)  'file  r(;cij)ient  of  such  confidential 
supervisory  information  shall  not. 
without  the  ])rior  written  a])proval  of 
the  Associate  Dir(;ctor  for  Su])ervision. 
Iuiforcem(;nt.  and  Fair  Lending  or  his  or 
her  delegee.  utilize,  make,  or  retain 
co])ies  of.  or  disclose  confidential 
supervisory  information  foranv 
])nrpo.se,  exce])t  as  is  necessary  to 
provide  advice  or  .services  to  the 
supervised  financial  institution  or  its 
affiliate:  and 

(ii)  I’he  supervised  financial 
institution  or  affiliate  disclosing  the 
confidential  supervisorv  information 
shall  take  reasonable  steps  to  ensure 
that  the  rei:ipient  complies  with 
paragraph  (h)(3)(i)  of  this  s(;c;tion. 

§1070.43  Disclosure  of  confidential 
information  to  law  enforcement  agencies 
and  other  government  agencies. 

(a)  Rccinirad  disclosiira  ofcoiifidantidl 
infornnition  to  <^ovninin(;nl  (igcnaics. 

The  CFPB  shall: 

(1)  Disclose  a  draft  of  a  report  of 
examination  of  a  supervised  financial 
institution  prior  to  its  finalization,  in 
accordance  with  12  IJ.S.(].  .551.5(e)(l]((i], 
and  disclose  a  final  report  of 
examination,  including  any  and  all 
revisions  made  to  such  a  report,  to  a 
Federal  or  State  agency  with  jurisdiction 
over  that  sipiervised  financial 
institution,  provided  that  the  CFFB 
rec(;ives  from  the  agenc:y  reasonable 
assurances  as  to  the  confidentiality  of 
the  information  di.sc;lose(l:  and 

(2)  Di.sclose  confidential  consumer 
complaint  information  to  a  Federal  or 
State  agency  to  facilitate  pre])aration  of 
re|)orts  to  Congress  recpiired  by  12 
D.S.C.  54n3(l))(3)(C)  and  to  facilitate  tin; 
(3’FB’s  sn])ervision  and  enforcement 
activities  and  its  monitoring  of  tin; 
market  for  consumer  financial  products 
and  s(;rvices.  provided  that  the  agency 
shall  first  give  written  assurance  to  the 
CiFFB  that  it  will  maintain  such 
information  in  confidence,  including  in 
a  manner  that  conforms  to  the  .standards 
that  ajjply  to  Federal  agencies  for  the 
protection  of  the  confidentialitv  of 
personally  identifiable  information  and 
for  data  .security  and  integrity. 


(h)  Discivtionarv  (lisclosiiiv  of 
confidontiol  in  format  ion  to  <’ovarninont 
(igancios. 

(1)  Upon  r(;ceipt  of  a  written  r(;(|ne.st 
that  contains  the  information  r(;(|nir(;d 
by  paragra|)h  (h)(2)  of  this  section,  the 
CFFB  may,  in  its  sole  di.scretion, 
di.sc:lo.s(;  confidential  information  to  a 
lM;deral  or  State;  ag(;ncy  to  the  (;xt(;nt 
that  the  disclosure;  e)f  the;  infe)rm<itie)n  is 
re;le;v:mt  te)  the;  e;xe;re;i.se;  e)f  the  <igene;y's 
stiituteerv  eer  re;gnlate)ry  authe)rity  e)r.  with 
re;.s])e;e:t  te;  the;  eli.se;  lees  me;  eef  e:e)nfiele;ntial 
superviseery  inleermatieen.  tee  a  lH;eleriil  eer 
State;  agene:y  having  jnriselie:tie)n  eever  a 
supervisee!  finane:ial  institution. 

(2)  'I’o  obtain  ace:e;ss  to  e:e)nfiele;ntial 
infejiimitieen  pursuant  te;  panigraph  (h)(1) 
of  this  se;e:tie)n.  an  authe)rize;el  e)ffie;e;r  eer 
emjeleevee  eef  the;  age;ne:v  shall  submit  a 
written  re;eiue.st  to  the  Ceneral  Counsel, 
wlu)  shall  ae:t  ipeon  the  re;e|iu;st  in 
e:e)nsultatie)n  with  the;  CFPB’s  As.se)e:iate 
Dire;e:te)r  fe)r  Supe;rvi,sie)n,  Enfe)re;eme;nt. 
anel  Fair  Le;neling  eer  eether  cip])re)|)riate; 
CFPB  personnel.  The;  re;epie;.st  shall 
ine:luele;  the;  iblleewing: 

(i)  A  ele;se;ri])tie)n  eef  the;  ])<irtie:edar 
informatieen,  kineis  e)f  infeermation,  anel 
where;  peessihle,  the;  partie.uhir 
ele)e;mne;nt.s  tee  whie:h  access  is  seenght: 

(ii)  A  .state;me;nt  e)f  the;  purieeese;  for 
whie:h  the;  infe)rmatie)n  will  he;  u.se;el: 

(iii)  A  state;nu;nt  e;e;rtifying  ienel 
ielentifying  the;  iige;ne;y’.s  le;gal  autheerity 
fe)r  re;e|ue;.sting  the;  e!e)e:nme;nt.s: 

(iv)  A  stiitement  e:e;rtifving  anel 
ielentifying  the  iege;ne:y's  le;gal  antheerity 
fe)r  pre)te;e:ting  the  re;(pie;,ste;el  infe)nn;itie)n 
freem  public  elise:le)sure;:  anel 

(v)  A  e:e;rtificatie)n  tluit  the;  age;ne;y  will 
maintain  the  re;epie;.steel  e:e)nfielential 
infeermation  in  e;on(ielene;e,  ine:lueling  in 
a  manner  that  e:onfe)rm,s  to  the  stanelarels 
that  aj)ply  to  Federed  agencies  tor  the 
j)rote;e:tie)n  of  the  ce)nfiele;ntiality  e)f 
personally  identifiable  information  and 
for  data  .see:urity  and  inte;grity.  as  well 
as  any  aelditional  e:onelitie)n.s  e)r 
limitations  that  the  CFPB  may  impo.se. 

(e:)  State  requests  for  information 
other  than  confidential  information.  A 
re;e|ue;.st  e)r  elenianel  hv  a  State;  ;igene:y  for 
infe)rmation  e)r  re;e:e)rel,s  e)f  the;  CFPB 
eether  th.m  e:e)nfielential  inie)rm<itie)n 
shall  he;  maele;  anel  e:e)n.siele;re;el  in 
ae:e:orel;me;e  with  the;  rnle;.s  set  fe)rth 
e;l.se;whe;re;  in  this  ])art. 

(el)  Ne<>oti(dion  of  standing  reqaests. 
'Die;  CFPB  may  ne;ge)tiate;  terms 
geeverning  the;  e;xe:hange;  e)f  e;e)niiele;nti;il 
infe)rmatie)n  with  Fe;ele;r<il  eer  Stiite 
age;ne;ie;.s  e)n  a  staneling  heisis,  as 
a])])re)])riate;. 

§  1 070.44  Disclosure  of  confidential 
consumer  complaint  information. 

Nothing  in  this  part  shall  limit  the; 
eliscretie)!!  of  the  CFPB,  to  the;  e;xte;nt 


l)e;rmitte;el  hv  law.  te)  elise:le).se; 
ce)nfiele;ntial  e:e)nsumer  c:e)m])laint 
infeninatie)!!  as  it  ele;ems  ne;e;essarv  te) 
investigeite,  re;.se)lve;.  e)r  e)the;rwi,se; 
re;spe)nel  te)  e:e)nsnme;r  e:e)mplaint.s  e)r 
ineiuirie;,s  e:e)ne:e;rning  finime:ial 
in.stitntie)ns  e)r  e;e)nsnme;r  finane.ial 
pre)ehie:t.s  anel  .se;rvie:e;s. 

§  1 070.45  Affirmative  disclosure  of 
confidential  information. 

(a)  The;  CFPB  may  elise:le).se 
e:onfiele;ntial  investigiitive;  infeermation 
anel  e)the;r  ce)nfidential  infeermatieen.  in 
ace:e)reiane:e  with  applie:al)le;  law,  :i.s 
folle)W.s: 

(1)  Te)  a  CFPB  emj)le)yee,  as  that  te;rm 
is  elefineel  in  §  1070.2  e)f  this  ])art  anel  in 
accorelance  with  §  1070.41  of  this 
.snh])art: 

(2)  'I’e)  either  Mouse  of  the;  Congre;.ss  or 
to  an  a])proj)riate;  ce)nnnittt;e  e)r 
snhe;e)mmitte;e  of  the  Ce)ngress,  as  se;t 
fe)rth  in  12  II.S.C.  .5502(el)(2),  pre)viele;d 
that.  n])e)n  the  re;e;e;ipt  by  the  CFPB  e)f  a 
re;ejue;st  fre)m  the;  Ce)ngre;.ss  fe)r 
e;e)nfiele;ntial  infe)rmatie)n  that  a  finane;ial 
institiitie)!)  .snhmitte;el  to  the  CFPB  iile)ng 
with  a  e;laim  that  sue:!)  infe)rmatie)n 
e;e)n,sists  e)f  a  traele;  se;e:re;t  eer  privil{;ge;el  e)r 
e:e)nfiele;ntial  ce)nnne;re:ial  e)r  finane:ial 
infe)rm;itie)n.  e)r  e;e)nfiele;ntial  snperviseerv 
infe)rmiitie)n.  the;  CFPB  shiill  ne)tify  the; 
fincme;i;il  institiitie)!)  in  writing  e)f  its 
re;e:e;ipt  e)f  the;  re;eiue;.st  anel  ])re)viele;  the; 
institiitie)!)  with  a  e:e)])y  of  the;  re;e]iie;.st: 

(3)  In  inve;.stigatie)nal  heiirings  iinel 
witne;ss  interviews,  as  is  re;a.se)n;ihly 
ne;e;e;.ssarv,  at  the;  eliscretion  e)f  the  CFPB: 

(4)  In  an  aelministrative  or  ceeiirt 
pre)e;e;eeling  te)  whie:h  the;  (iFPB  is  a 
party.  In  the  e;ase;  e)f  e:e)nfiele;ntial 
inve;stigate)rv  meiterial  that  e:e)ntain.s  any 
traele  see;ret  e)r  privili;geel  or  confielential 
e;e)mmercial  e)r  financial  infonnatie)n.  as 
e;laimeel  by  elesignation  by  the;  submitter 
e)f  .siie:h  material,  or  e:on(idential 
.sii])ervisorv  infe)rmation,  the  submitter 
may  seek  an  a])propriate  preetective  or  in 
camera  eerder  prior  te)  eli.se:le)siire;  e)f  siie:h 
material  in  a  i)roe:eeding: 

(5)  'I’e)  law  enfore:eme;nt  age;ncie;s  and 
e)the;r  government  agene:ie;.s  in  summary 
fe)nn  to  the;  extent  nee:essarv  to  ne)tify 
siie:h  agencies  e)f  peetential  vie)latie)ns  e)f 
laws  .siihji;e:t  te)  their  jiiri.selie:tie)n:  e)r 

(0)  As  re;(piire;el  nneler  anv  e)ther 
a])])lie:cil)le;  law. 

§  1070.46  Other  disclosures  of  confidential 
information. 

(a)  To  the;  exteait  pe;rmitte;el  by  hiw  anel 
cis  aiithe)rizeel  hv  the  Dire;e;te)r  in  writing, 
the;  (iFPB  may  elise;le).se  e:onfiele;ntial 
informatie)!!  othe;r  than  as  .set  feerth  in 
this  suhpart. 

(h)  Prie)r  te)  eli.sclosing  e;e)nfiele;ntial 
infe)rmatie)n  j)iirsiiant  to  paragra|)h  (a)  e)f 
this  section,  the  CFPB  may.  as  it  deems 
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approjiriate  under  the  eireiimstanees. 
provide  written  notice  to  the  ])(!rson  to 
whom  the  confidential  information 
pertains  that  the  CFFH  intends  to 
di.sclo.si!  its  confidential  information  in 
accordance  with  this  .section. 

(c)  The  authority  of  the  Director  to 
di.sclo.se  conlidential  information 
pursuant  to  paiagrajih  (a)  shall  not  lx; 
delegated.  However,  a  person 
authorized  to  perform  the  functions  of 
the  Director  in  accordance  with  law  may 
(^xercise  the  authoritv  of  the  Direi:tor  as 
.set  forth  in  this  section. 

§  1070.47  Other  rules  regarding  the 
disclosure  of  confidential  information. 

(a)  Further  disclosure  prohibited.  (1) 
All  confidential  information  made 
available  under  this  sohjiart  shall 
remain  the  property  of  the  CFFB,  unle.ss 
the  General  Counsel  provides  otherwise 
in  writing. 

(2)  Excej)t  as  set  forth  in  this  suhpart. 
no  .su])(M’vised  financial  institution. 
Federal  or  State  agenev.  any  officer, 
director,  employee  or  agent  thereof,  or 
any  other  person  to  whom  the 
confidential  information  is  made 
available  under  this  suhpart.  may 
further  disclose  such  confidential 
information  without  the  prior  written 
permission  of  the  General  (ioimsel. 

(3)  A  sn])ervised  financial  institution. 
Federal  or  .State  agency,  any  officer, 
director,  employee  or  agent  thereof,  or 
any  other  piMson  to  whom  the  (iFI’H’s 
confidential  information  is  made 
available  under  this  suhpart.  that 
receives  from  a  third  jiarty  a  legally 
enforceable  demand  or  reiiuest  for  such 
confidential  information  (including  hut 
not  limited  to.  a  subpoena  or  discovery 
reipiest  or  a  reipiest  made  pursuant  to 
the  Freiulom  of  Information  Act.  .5 
ll.S.G.  552,  the  Privacy  Act  of  1974,  fi 
lJ..S.(i.  .'j.'j2a.  or  any  State  analogue  to 
such  statutes)  should; 

(i)  Inform  the  General  Counsel  of  such 
reipiest  or  demand  in  writing  and 
lirovide  the  (General  Counsel  with  a 
copy  of  such  reipiest  or  ilemanil  as  soon 
as  jnacticahle  after  receiving  it: 

(ii)  To  the  extent  permitted  by 
applicable  law.  ailvi.se  the  requester 
that: 

(A)  The  confidential  information 
sought  mav  not  he  disclosed  insofar  as 
it  is  the  propertv  of  the  CFPH:  and 

(B)  Any  request  for  the  di.sclosure  of 
such  confidential  information  is 
properly  directed  to  the  (iFPB  pursuant 
to  its  regulations  set  forth  in  this  part. 

(iii)  (Consult  with  the  (ieneral  Counsel 
before  com|)lying  with  the  request  or 
demand,  and  to  the  extent  a))])lical)le: 

(A)  Give  the  C.FPB  a  reasonable 
opportunity  to  res|)onil  to  the  demand 
or  request: 


(B)  Assert  all  reasonable  and 
a])])ropriate  legal  exemptions  or 
privileges  that  the  C'.FPB  may  request  he 
a.sserteil  on  its  behalf;  and 

(C)  (ionsent  to  a  motion  by  the  (iFPB 
to  intervene  in  any  action  for  the 
piirjio.se  of  as.serting  and  iire.serving  anv 
claims  of  confidentiality  with  re.s|)ecl  to 
any  confidential  information. 

(4)  Nothing  in  this  .section  shall 
prevent  a  siqiervi.seil  financial 
institution.  lunleral  or  .State  agenev.  anv 
officer,  director,  eiiqilovee  or  agent 
thereof,  or  any  other  person  to  whom 
the  information  is  made  available  under 
this  suhiiart  from  conqilying  with  a 
legally  valid  and  enforceable  order  of  a 
court  of  competent  jurisdiction 
compelling  production  of  the  (iFl’B’s 
confidential  information,  or.  if 
compliance  is  deemed  compulsorv.  with 
a  request  or  demand  from  either  House 
of  the  Congress  or  a  duly  authorized 
committee  of  the  (Congress.  To  the 
extent  that  compulsory  disclosure  of 
confidential  information  occurs  as  set 
forth  in  this  paragra|)h,  the  producing 
jiarty  shall  u.se  its  best  efforts  to  ensure 
that  the  requestor  secures  an 
a])])ro])riate  protective  order  or.  if  the 
requestor  is  a  legislative  body,  use  its 
best  efforts  to  obtain  the  commitment  or 
agreement  of  the  legislativ'e  body  that  it 
will  maintain  the  confiilentialitv  of  the 
confidential  information. 

(.1)  No  person  obtaining  acce.ss  to 
confidential  information  pursuant  to 
this  suhjjart  may  make  a  personal  copy 
of  any  such  information,  and  no  ])erson 
may  remove  confidential  information 
from  the  inemises  of  the  institution  or 
agency  in  jios.session  of  such 
information  except  as  jiermitteil  under 
this  suhjiart  or  by  the  (iFBB. 

(b)  Additioned  conditions  and 
liinitdtions.  The  (iFPB  mav  inqiiise  anv 
additional  conditions  or  limitations  on 
di.sclosure  or  u.se  under  this  suhpart  that 
it  determines  are  nece.ssarv. 

(c)  Non-mnver.  (1)  In  General.  The 
CFBB  shall  not  he  deemed  to  have 
waived  any  jirivilege  ap])lical)le  to  any 
information  by  transferring  that 
information  to,  or  permitting  that 
information  to  he  u.seil  by.  any  Federal 
or  .State  agency. 

(2)  Uide  of  Construction.  Faragra])h 
(c)(1)  of  this  section  shall  not  be 
construed  as  implying  that  any  person 
waives  any  |)rivilege  a|)])licai)le  to  any 
information  because  jiaragraph  (c)(1)  of 
this  section  does  not  ajiplv  to  the 
transfer  or  u.se  of  that  information. 

§  1 070.48  Privileges  not  affected  by 
disclosure  to  the  CFPB. 

(a)  In  Cenend.  The  submi.ssion  by  any 
])erson  of  any  information  to  the  CF"PB 
for  any  purpose  in  the  course  of  any 


supervisory  or  regulatory  process  of  the 
(]FPB  shall  not  he  construed  as  waiving, 
destroying,  or  otherwise  affecting  any 
privilege  such  per.son  may  claim  with 
resjiect  to  such  information  under 
Federal  or  .State  law  as  to  any  ])er.son  or 
entity  other  than  the  (iFPB. 

(h)  Fide  of  Construction.  Paragrajih  (a) 
of  this  section  shall  not  he  construed  as 
implying  or  establishing  that — 

(1)  Any  ])erson  waives  any  privilege 
applicable  to  information  that  is 
suhinitted  or  transferred  under 
circumstances  to  which  paragra|)h  (a)  of 
this  section  does  not  apply;  or 

(2)  Any  person  would  waive  anv 
privilege  applicable  to  any  information 
liy  submitting  the  information  to  the 
CiFPB  hut  for  this  section. 

Subpart  E — The  Privacy  Act 

§  1070.50  Purpose  and  scope;  definitions. 

(a)  'I'liis  suhpart  inqilements  the 
])rovision.s  of  the  Privacy  Act  of  1974.  .5 
lI.iS.C.  .‘5.52a  (the  Privacy  Act).  The 
regulations  ajqily  to  all  records 
maintained  by  the  CFPB  and  which  are 
retrieved  hv  an  individual’s  name  or 
personal  identifier.  The  regulations  set 
forth  the  procedures  for  requests  for 
acce.ss  to.  or  amendment  of.  rec.orils 
concerning  individuals  that  are 
contained  in  sv.stems  of  records 
maintained  hv  the  CFd’B.  'I'liese 
regulations  should  he  read  in 
conjunction  with  the  Privacy  Act,  which 
provides  additional  information  about 
this  topic. 

(h)  For  jiurpo.ses  of  this  suhpart.  the 
following  definitions  apply: 

(1)  The  term  Chief  Privacy  Officer 
means  the  Chief  Information  Officer  of 
the  (iFPB  or  anv  (’FPB  em]doyee  to 
whom  the  (ihief  Information  Officer  has 
delegated  authority  to  act  under  this 
part: 

(2)  The  term  guardian  means  the 
])arent  of  a  minor,  or  the  legal  guardian 
of  any  iniliviilual  who  has  been 
declared  to  he  incompetent  due  to 
])hv.sical  or  mental  incajiacity  or  age  by 
a  court  of  competent  jurisdiction; 

(3)  Individiud  means  a  citizen  of  the 
United  .States  or  an  alien  lawfully 
admitted  for  jiermanent  residence; 

(4)  Maintain  includes  maintain, 
collect,  u.se,  or  liis.seminate; 

(.5)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  that  is  maintained  by  an 
agency,  including,  hut  not  limited  to, 
his  education,  financial  transactions, 
medical  history,  and  criminal  or 
em|)lovment  historv  and  that  contains 
his  name  or  the  identifying  number, 
.symbol,  or  other  identifying  jiarticular 
assigned  to  the  individual,  such  as  a 
finger  or  voiceprint  or  a  photograph; 
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(U)  Uoutine  iisa  means  the  disclosure 
of  a  nicord  that  is  conipatihle  with  the 
purpose  for  which  it  was  collected; 

(7)  System  of  ivcords  means  a  grou]) 
of  any  records  under  the  control  of  an 
agency  from  which  information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identifving  nnmher,  svmhol, 
or  other  identifving  particular  assigned 
to  the  individual;  and 

(8)  Stdiisticdl  I'dcnrd  m(;ans  a  record 
in  a  system  of  rcicords  maintained  for 
.statistical  re.seari:h  or  reporting  purpo.ses 
only  and  not  used  in  whole  or  in  part 

in  making  any  determination  about  an 
identifiable  individual,  except  as 
provided  by  18  IJ.S.C.  «. 

§  1070.51  Authority  and  responsibilities  of 
the  Chief  Privacy  Officer. 

The  Chief  Privacy  Officer  is 
authorized  to; 

(a)  Respond  to  njquests  for  access  to. 
accounting  of.  or  amendment  of  rec:ords 
contained  in  a  system  of  records 
maintained  by  tlie  CiFPll; 

(h)  Approve  the  publication  of  new 
.svstems  of  records  and  aimmd  existing 
.systimis  of  record;  and 

(c)  File  any  necessary  reports  related 
to  the  Privacy  Act. 

§1070.52  Fees. 

(a)  C’o/;/e.s  oj  ivcords.  I’lie  CFPP  shall 
provide  the  re(piest(!r  with  co])ies  of 
records  recpiested  pursuant  to  §  1070. .58 
of  this  snhpart  at  the  same  cost  charged 
for  duplication  of  records  under 
§  1070.22  of  this  part. 

(h)  No  fee.  The  (iFPB  will  not  charge 
a  fee  if; 

(1)  Total  charg(is  as.sociated  with  a 
recpiest  are  less  than  S5.  or 

(2)  The  niquester  is  a  (iFPB  employee 
or  former  employee,  or  an  ap])licant  for 
employment  with  the  CFPB,  and  the 
r(!{]uest  pertains  to  that  employee, 
former  emi)loyee,  or  a])i)licant. 

§  1070.53  Request  for  access  to  records. 

(a)  Proccdinvs  for  nuikin^  d  ivcjiivst 
for  access  to  ivcords.  An  individual’s 
nupiests  for  access  to  records  that 
j)ertain  to  that  individual  (or  to  the 
individual  for  whom  the  requester 
.serves  as  guardian)  may  he  submitted  to 
the  CFPB  in  writing  or  by  electronic 
means. 

(1)  If  submitted  in  writing,  the  retpiest 
shall  h(!  labeled  “Privacy  Act  Recpiest” 
and  shall  he  addre.ssed  to  the  Chief 
Privacy  Officer,  (Consumer  Financial 
Protection  Bureau,  1700  (i  .Street  N\V., 
Washington.  DCi  20552. 

(2)  If  submitted  by  electronic  means, 
the  recpiest  shall  he  labeled  "Privaev  Act 
Recpie.st”  and  the  recpiest  shall  be 
submitted  as  set  forth  at  the  (iFPB’s  Web 
site.  httij://\\'\\  \v.consunwrfindncc.gov. 


(h)  (kinlcnl  of  d  request  for  access  to 
records.  A  recpie.st  for  ac:c;es.s  to  records 
shall  include; 

(1)  A  statement  that  the  recpie.st  is 
made  inirsuant  to  the  Privacy  Ac;t; 

(2)  The  name  of  the  system  of  reciords 
that  the  recpiesler  believes  c;c)ntains  the 
rec:c)rcl  recpiested.  or  a  desca  iption  of  the 
nature  of  the  rec:orcl  sought  in  detail 
snffic:ienl  to  enable  CFPB  ])erscmnel  to 
lc)c;ate  the  .system  of  recairds  containing 
the  rec:orci  with  a  rea.scmahle  amouni  of 
effort; 

(8)  Wdienever  po.ssihle.  a  cle.sc:ripticm 
of  the  nature  of  the  rec:ord  sought,  the 
date  of  the  rec:orcl  or  the  period  in  which 
the  recpiester  believes  that  the  rec:c)rcl 
was  created,  and  any  other  information 
that  might  assi.st  the  CFPB  in  identifying 
the  rec;orcl  sought  (e.g..  maiden  name, 
dates  of  employment,  account 
information,  etc.]. 

(4)  Information  nec;e.ssary  to  verify  the 
recpiester’s  identity  jmrsnant  to 
paragra])h  (c)  of  this  .sec:tion; 

(5)  The  mailing  or  email  addre.ss 
where  the  CFPB’s  res])onse  or  further 
c:orre.sponclenc:e  should  he  sent. 

(c:)  Verification  of  identity.  To  obtain 
ac:ces.s  to  the  Cl‘’PB'.s  rec;orcl.s  ])ertaining 
to  a  recpiester.  the  recpiesler  .shall 
]n'c)vicle  proof  to  the  (iFPB  of  the 
recjnesler's  identitv  as  jirovicleci  below. 

(1)  In  general,  the  following  will  he 
c;on.siclerecl  adecpiate  proof  of  a 
recpiester’s  identitv; 

(i)  A  |)hc)tc)c;c)])y  of  two  forms  of 
idenlific:ation.  including  one  form  of 
identific;atic)n  that  hears  the  rec]ne.ster’s 
])hotograph,  and  one  form  of 
iclentific:alic)n  that  hears  the  recpiester’s 
signature; 

(ii)  A  phc)tc)c:c)pv  of  a  single  form  of 
identification  that  bears  both  the 
recpiester’s  photograph  and  signature;  or 

(iii)  A  statement  swearing  or  affirming 
the  recpiester’s  identity  and  to  the  fac:t 
that  the  recpiester  understands  the 
penalties  provided  in  5  U..S.C. 

552a(i)(8). 

(2)  Notwithstanding  paragraph  (c)(1) 
of  this  secition,  a  designated  offic:ial  may 
recpiire  additional  jiroof  of  the 
recpiester’s  identity  before  ac:tion  will  he 
taken  on  anv  rec]iiest,  if  such  c)ffic:ial 
determines  that  it  is  nec:e.ssarv  to  protec:t 
again.st  nnanthorized  di.sc:lc).siire  of 
information  in  a  partic:iilar  c:ase.  In 
addition,  if  a  recpie.ster  seeks  records 
])ertaining  to  an  individual  in  the 
recpiester’s  ca])ac;ity  as  that  individual’s 
guardian,  the  recpie.ster  shall  he  recpiired 
to  provide  adecpiate  proof  of  the 
recpiester’s  legal  relationship  before 
action  will  he  taken  on  any  recpie.st. 

(cl)  Request  for  account  in;.’  of  [iivvions 
disclosures.  An  individual  may  request 
an  accounting  of  previous  cli.sc;lo.sure.s  of 
rec:c)rcls  pertaining  to  that  individual  in 


a  .system  of  rec:orci.s  as  provided  in  5 
II..S.C.  552a(c:).  .Suc;h  recpiests  should 
c:c)nform  to  the  procedures  and  form  for 
recpiests  for  ac;c;e.s.s  to  rec.'ords  set  forth 
in  jiaragrajihs  (a)  and  (h)  of  this  section. 

§  1070.54  CFPB  procedures  for 
responding  to  a  request  for  access. 

(a)  Acknowled’.’inent  and  response. 
ThefiFBB  will  jirovide  written 
ac:knc)wleclgement  of  the  rec;eipt  of  a 
recpiest  within  twenty  (20)  business 
days  from  the  rec;ei]it  of  the  recpie.st  and 
will,  where  prac:lic:ahle.  respond  to  each 
recpiest  within  that  twenty  (20)  day 
period.  When  a  full  response  is  not 
practic;ahle  within  the  twenty  (20)  clay 
period,  the  t'.FBB  will  res])oncl  as 
prompt  I V  as  jio.ssihle. 

(h)  Disclosure.  (1)  When  the  CFPB 
discloses  information  in  respon.se  to  a 
recpie.st,  the  CiFPB  will  make  the 
information  available  for  in.spec:tion  and 
c:opying  during  regular  husincc.ss  hours 
as  provided  in  §  1070.18  of  this  part,  or 
the  (iFPB  will  mail  it  or  email  it  the 
recpie.ster,  if  feasible,  upon  recpie.st. 

(2)  The  recjiiester  may  bring  with  him 
or  her  anyone  whom  the  recpiester 
c.hooses  to  .see  the  recpiested  material. 

All  visitors  to  the  (iFPB’s  buildings 
must  c:c)mply  with  the  applic:al)le 
secairity  jirocedures. 

(c:)  Denial  of  a  recpiest.  If  the  (IFPB 
denies  a  recpie.st  made  ])ur.suant  to 
§1070.58  of  this  suhiiart.  it  will  inform 
the  rec]ue.ster  in  writing  of  the  rea.son(s) 
for  denial  and  the  procedures  for 
a])])ealing  the  denial. 

§  1070.55  Special  procedures  for  medical 
records. 

M  an  individual  recpiests  meclic:al  or 
p.syc:hologic:al  rec:orcl.s  pursuant  to 
§  1070.58  of  this  suhpart,  the  CiFPB  will 
di.sc:lo.se  them  clirec:tly  to  the  recpie.ster 
unle.ss  the  CIFPB  determines  that  such 
clisc.losure  could  have  an  adverse  effec;t 
on  the  recpie.ster.  If  the  CFPB  makes  that 
determination,  the  CFPB  shall  ])rc)vide 
the  information  to  a  lic;ensecl  ]ihy.sic:ian 
or  other  a])))rc)priate  repre.sentative  that 
the  recpiester  designates,  who  shall 
clisc;lc)se  those  rec;orcl.s  to  the  recpiester 
in  a  manner  he  or  she  deems 
ap])rc)priate. 

§  1070.56  Request  for  amendment  of 
records. 

(a)  Procedures  for  inakin;.’  ivijiiest.  (1) 
If  an  individual  wishes  to  amend  a 
rec;c)rci  that  pertains  to  that  individual  in 
a  .system  of  rec;c)rds.  that  individual  may 
.submit  a  recpie.st  in  writing  or  by 
elec:tronic  means  to  the  Cihief  Privac:y 
()ffic:er.  as  .set  forth  in  1070.58(a).  The 
recpie.st  shall  be  labeled  “Privac:y  Ac:t 
Amendment  Request." 

(2)  A  recpie.st  for  amendment  of  a 
record  must; 
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(i)  Identify  the  system  of  records 
containing  tlie  record  for  which 
amendment  is  reciuested: 

(ii)  .Specify  the  portion  of  that  record 
r('(jnested  to  he  amended:  and 

(iii)  De.scrilM!  the  nature  and  nuisons 
for  each  nupiested  amendment. 

(3)  When  making  a  r(!(|n(!.st  for 
amendment  of  a  record.  thed-'lMl  will 
riMiuire  a  re(]ne.st(!r  to  verify  his  or  luir 
identity  nndm  the  prociulures  s(!t  forth 
in  §  l()7()..'j3(c)  of  this  suh])art.  unless 
the  rmpm.ster  has  already  done  so  in  a 
relat(!(j  nKpHist  for  access  or 
amendment. 

(h)  liiu'dan  of  i)roc)l.  In  a  r(!{ju(;.st  for 
amendment  of  a  record,  the  reque.ster 
hears  the  l)urden  of  j)roving  l)v  a 
l)reponderance  of  the  evidence  that  the 
record  is  not  accurate,  relevant,  timely, 
or  complete. 

§  1070.57  CFPB  review  of  a  request  for 
amendment  of  records. 

(a)  Time  limUs.  fhe  CFIdl  will 
acknowledge  a  reipnist  for  amendment 
of  records  within  ten  (10)  business  days 
after  it  receives  the  re(|iie.st.  In  the 
acknowhulgment.  theCFlMl  mav  recpiest 
additional  iidormation  necessary  fora 
(letiM'inination  on  the  retpiest  for 
amendment.  The  (IFI’H  will  make  a 
det(;rmination  on  a  retpiest  to  anumd  a 
record  promptly. 

(h)  Contents  of  response  to  a  rec/iiesl 
for  (imeiuiment.  Wlum  the  (I'  Fll 
responds  to  a  nupiest  for  amendimmt. 
the  (I'l’B  will  inform  the  recpiester  in 
writing  whether  the  nHpuist  is  granttid 
or  denied,  in  whole  or  in  part.  If  the 
(3’FB  grants  tin;  nupiest.  it  will  take  the 
nec(!ssarv  steps  to  amend  the  record 
and.  when  a])propriate  and  possible, 
notify  jirior  recipients  of  the  record  of 
its  action.  If  the  (d’FB  denies  the 
nupiest.  in  whole  or  in  part,  it  will 
inform  the  recpiester  in  writing: 

(1)  Why  the  request  (or  portion  of  the 
request)  was  denied: 

(2)  That  the  reipiester  has  a  right  to 
apj)eal:  and 

(3)  How  to  file  an  a])j)eal. 

§  1070.58  Appeal  of  adverse  determination 
of  request  for  access  or  amendment. 

(a)  Appeal.  A  reipiester  may  ajijieal  a 
denial  of  a  recpie.st  made  pursuant  to 
§§  l()7U..'j3  or  1070. .'if)  of  this  suhpart 
within  ten  (10)  business  days  after  the 
('.FBB  notifies  the  reipiester  that  it  has 
denied  the  recjue.st. 

(h)  (ionteiii  of  Appeal.  A  requester 
may  submit  an  ajipeal  in  writing  or  hv 
electronic  means  as  set  forth  in 
1070..'i3(a).  'file  ap|)eal  shall  he 
addressed  to  the  General  Gounsel  and 
labeled  "Brivacy  Act  Ajipeal.”  The 
apjieal  mu.st  also: 

(1)  .Specify  the  background  of  the 
nupiest:  and 


(2)  Provide  reasons  why  the  nujuester 
believes  the  denial  is  in  error. 

(c)  determination.  The  General 
Gounsel  will  make  a  determination  as  to 
whether  to  grant  or  deny  an  aiijieal 
within  thirty  (30)  business  days  from 
the  date  it  is  received,  unless  the 
(Jeneral  (umnsel  extends  the  time  for 
good  cause. 

(1)  If  the  General  G.oiin.sel  grants  an 
appeal  regarding  a  nupiest  for 
amendment,  he  or  she  will  take  the 
necessary  steps  to  amend  the  record 
and.  when  approjiriate  and  possible, 
notify  prior  recipients  of  the  record  of 
its  action. 

(2)  If  the  General  (unm.sel  denies  an 
appeal,  he  or  she  will  inform  the 
nupiester  of  such  determination  in 
writing,  including  the  reasons  for  the 
denial,  and  the  recpiester’s  right  to  file 

a  statement  of  disagreement  and  to  have 
a  court  review  its  decision. 

(d)  Statement  of  disagreement.  (1)  If 
the  (anieral  G.oiin.sel  denies  an  appeal 
regarding  a  riu]ue.st  for  amendment,  a 
reipiester  may  file  a  concise  .statement  of 
di.sagreement  with  the  denial.  The  (IFPB 
will  maintain  the  nupiester’s  statement 
with  the  record  that  the  nupiester  sought 
to  amend  and  any  disclosure  of  the 
record  will  include  a  co])y  of  the 
recpiester's  .statement  of  di.sagreement. 

(2)  When  prac:tical)le  and  a]q)ro])riate. 
the  (if’PB  will  provide  a  copy  of  the 
statement  of  disagreement  to  any  ])rior 
reci])ients  of  the  record. 

§1070.59  Restrictions  on  disclosure. 

The  GFPB  will  not  disclose  anv  record 
about  an  individual  contained  in  a 
system  of  records  to  any  jier.son  or 
agency  without  the  jirior  written 
con.sent  of  that  individual  unless  the 
disclosure  is  authorized  by  5  Ik.S.fk 
.‘i.')2a(l)).  Disclosures  authorized  hv 
IJ..S.G.  .').')2a(h)  include  di.sclosures  that 
are  compatible  with  one  or  more  routine 
uses  that  are  contained  within  the 
GFPB's  .Systems  of  Records  Notices, 
which  are  available  on  the  G.FPB’s  Web 
site,  at  http:// 
www’.consnmerfinanre.gov. 

§  1 070.60  Exempt  records. 

(a)  Exempt  systems  of  records. 
Pursuant  to  ."i  l]..S.(k  .‘).'i2a(k)(2),  the 
(3‘'PB  exempts  the  systems  of  records 
listed  below  from  .')  l]..S.(k  .').')2a(c)(3). 

(d).  (e)(1),  (e)(4)(G)-(H).  and  (f),  and 
§§1()7()..'’)3  through  1070. .'it)  of  this 
suh])art.  to  the  extent  that  such  systems 
of  records  contain  investigatory 
materials  compiled  for  law  enforcement 
purpo.ses,  provided,  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  to  which  he  or  she  would 
othm  wise  he  entitliul  under  Federal  law, 
or  for  which  he  or  she  would  otherwi.se 


he  eligible  as  a  result  of  thi;  maintenaiK:e 
of  such  material,  such  material  shall  hi; 
disclosed  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  revixd  the  identity  of  a 
source  who  furnished  iidormation  to  the 
Gl’PB  under  an  exjuess  promise  that  the 
identity  of  the  source  would  he  held  in 
confidence: 

(1)  G1'’PB.()()2  De])o.sitorv  Institution 
.Supervision  Database 

(2)  (3”’PB.()()3  Non-Depositorv 
Institution  .Siqiervision  Database 

(3)  t;FPB.()()4  Enforcement  Dataha.se 

(4)  (]FPB.()0.'5  (Consumer  Resjionse 
.System 

(h)  Information  compiled  for  civil 
actions  or  proceedings,  'fids  suhjiart 
does  not  jiermit  an  individual  to  have 
aciie.ss  to  any  information  conqiiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding. 

§1070.61  Training;  rules  of  conduct; 
penalties  for  non-compliance. 

(a)  Training.  The  (]hief  Privacy  Officer 
shall  institute  a  training  program  to 
instruct  GP’PB  employees  and 
employees  of  Government  contractors 
covered  hv  .'>  II..S.G.  .').')2a(m),  who  are 
involved  in  the  design,  develoiiment. 
operation,  or  maintenance  of  any  G1'’PB 
system  of  records,  on  a  continuing  basis 
with  res])ect  to  the  duties  and 
res|)on.sil)ilities  impo.sed  on  them  and 
the  rights  conferred  on  individuals  by 
the  Privacy  Act.  the  regulations  in  this 
suhpart,  and  any  other  related 
regulations.  .Such  training  shall  jirovide 
suitable  em])hasis  on  the  civil  and 
criminal  penalties  impo.sed  on  the(]FPB 
and  the  individual  emjiloyees  by  the 
Privacy  Act  for  non-compliance  with 
sjiecified  reipdrements  of  the  Act  as 
implemented  by  the  regulations  in  this 
suhpart. 

(h)  Rules  of  conduct.  'Fhe  following 
rules  of  conduct  are  apjilicahle  to 
emjiloyees  of  the  GP^PB  (including,  to 
the  extent  retiuinul  hv  the  contract  or  .'i 
U.S.fk  .').')2a(m).  (iovernment  contractors 
and  employees  of  such  contractors), 
who  are  involved  in  the  design, 
di!velopment.  ojieration  or  maintenance 
of  any  system  of  records,  or  in  maintain 
anv  records,  for  or  on  behalf  of  the 
GFPB. 

(1)  'file  head  of  each  office  of  the 
Gf'PB  shall  he  resjionsihle  for  assuring 
that  employees  subject  to  such  official's 
supervision  are  advised  of  the 
provisions  of  the  I’rivacy  Act,  including 
the  criminal  penalties  and  civil 
liabilities  jirovided  therein,  and  the 
regulations  in  this  sul)])art,  and  that 
such  employees  are  made  aware  of  their 
individual  and  collective 
responsibilities  to  protect  the  security  of 
personal  information,  to  assure  its 
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accuracy,  relevance,  timeliness  and 
completeness,  to  avoid  unauthorized 
disclosure  either  orally  or  in  writing, 
and  to  insure  that  no  system  of  records 
is  maintained  without  ])nhlic  notice. 

(2)  lunploytuis  of  the  CMM5  involved 
in  the  design,  devcdopment.  o])(!ration, 
or  maintenance  of  any  system  of 
records,  or  in  maintaining  anv  record 
shall; 

(i)  (iollect  no  information  of  a 
ptM'sonal  nature  from  individuals  unless 
authorized  to  collect  it  to  achieve  a 
function  or  carrv  out  a  resj)onsihilitv  t)f 
the  CIFPB; 

(ii)  (iolhict  information,  to  the  extent 
practicable,  directly  from  the  individual 
to  whom  it  relates: 

(iii)  Inform  each  individual  asked  to 
sup])ly  information,  on  the  form  used  to 
colhict  the  information  or  on  a  .separate 
form  that  can  he  retained  by  the 
individual  of — 

(A)  Th(!  authority  (whether  granted  hv 
.statute,  or  by  executive  order  of  the 
Ih'esident)  whic:h  authorizes  the 
.solicitation  of  the  information  and 
whether  di.sclosure  of  such  information 
is  mandatory  or  voluntary; 

(B)  The  principal  pur])ose  or  pur])ose.s 
for  which  the  information  is  intended  to 
be  usiul; 

((;)  'I'he  routine  uses  which  mav  he 
made  of  the  information,  as  published 
pursuant  to  .5  IJ.S.fi.  .5.52a(e)(4)(D):  and 

(D)  The  effects  on  the  individual,  if 
any,  of  not  ])roviding  all  or  anv  ])art  of 
the  recjue.sted  information. 

(iv)  Not  collect,  maintain,  use  or 
(lis.seminate  information  concerning  an 
individual's  religious  or  ])olitical  beliefs 
or  activities  or  memhershij)  in 
associations  or  organizations,  unless 


ex])res.sly  authorized  by  statute  or  by  the 
individual  about  whom  the  record  is 
maintained  or  nnle.ss  pertinent  to  and 
within  the  .sco])e  of  an  authorized  law 
(!nforcement  activity: 

(v)  Advise  their  supca  visors  of  the 
exist(!nce  or  contem])lated  development 
of  any  record  system  which  is  capable 
of  r(!trieving  information  about 
individuals  by  individual  identifier: 

(vi)  Assure  that  no  records  maintained 
in  a  ('.FPB  .systtmi  of  nicords  are 
disseminated  without  the  permission  of 
the  individual  about  whom  the  record 
pertains,  except  when  authorized  hv  .5 
U.S.C.  .552a(h): 

(vii)  Maintain  and  proce.ss 
information  concerning  individuals 
with  care  in  order  to  insure  that  no 
inadvertent  di.sclosure  of  the 
information  is  made  either  within  or 
without  the  CT’PB: 

(viii)  Prior  to  di.sseminating  any 
record  about  an  individual  to  any 
])er.son  other  than  an  agency,  unless  the 
dissemination  is  made  pursuant  to  5 
U.S.C.  .5.52a(b)(2)  of  this  section,  make 
reasonal)le  efforts  to  assure  that  such 
records  are  acc:urate,  com])lete.  timelv, 
and  relevant  for  agency  |)ur])o.se,s:  and 

(ix)  Assure  that  an  accounting  is  kept 
in  the  i)re.scril)(!d  form,  of  all 
dissemination  of  pcM'.sonal  information 
outside  the  (iFI’B,  whetluir  made  orally 
or  in  writing,  unless  disclo.sed  under  5 
IJ.S.fk  .5.52  or  snh])art  B  of  this  |)arl. 

(3)  The  head  of  each  office  of  the 
CFPB  shall,  at  lea.st  annually,  revimv  the 
record  systems  subject  to  their 
supervision  to  insure  compliance  with 
the  provisions  of  the  Privacy  Act  of 
1!)74  and  the  regulations  in  this  suhpart. 


§  1070.62  Preservation  of  records. 

The  CFPB  will  preserve  all 
correspondence  pertaining  to  the 
nupiests  that  it  receives  under  this  part, 
as  well  as  cojjies  of  all  HKinested 
records,  until  disposition  or  destruction 
is  authorized  hv  title  44  of  the  United 
States  C.ode  or  the  National  Archives 
and  Records  Administration’s  (Jeneral 
Records  Schedule  14.  Records  will  not 
he  disposed  of  or  de.stroyed  while  they 
are  the  .suhjec:t  of  a  pending  recjue.st. 
a|)peal,  proceeding,  or  lawsuit. 

§  1070.63  Use  and  collection  of  social 
security  numbers. 

The  (iFPB  will  ensure  that  emplovees 
authorized  to  collect  information  are 
aware: 

(a)  That  individuals  may  not  he 
denied  any  right,  benefit,  or  privilege  as 
a  result  of  refusing  to  provide  their 
social  security  numbers,  unless  the 
collection  is  authorized  either  hv  a 
statute  or  by  a  regulation  issued  j)rior  to 
1975: and 

(h)  That  individuals  rerpiested  to 
provide  their  social  security  numhers 
mu.st  he  informed  of: 

(1)  Whether  j)roviding  social  scicnrity 
numh(;r.s  is  mandatory  or  volimtarv: 

(2)  Any  statutory  or  regnlatorv 
authority  that  authorizes  the  collection 
of  social  securitv  nnmhers:  and 

(3)  The  uses  tliat  will  he  made  of  the 
immhers. 

l)<il(!(l:  jaiuiiirv  1.5.  201  :t. 

Ric:har(l  (lorciniy. 

Director.  Biii'coii  of  (Consumer  l^'in(lnci(ll 
Protection. 

|1'R  Hoc.  20i:t-()17:{7  1110(1  2-14-i:t:  »;4r)  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  71 

[Docket  No.  HHS/CDC-201 1-0001] 

RIN  0920-AA23 

Control  of  Communicable  Disease; 
Foreign — Requirements  for  Importers 
of  Nonhuman  Primates  (NHP) 

agency:  ('.enters  for  Disease  (’.ontrol  and 
Fr(!vention  ((iDti).  DeparliiKnit  of  Health 
and  Human  Services  (HHS). 

ACTION:  Final  rule. 

SUMMARY:  The  (Centers  for  Disease 
(iontrol  and  Prevention  (('.IXh.  located 
within  the  Dei)artment  of  Health  and 
Human  Services  (HHS).  is  amending 
regulations  for  the  importation  of  live 
nonhiiman  primates  (NHPs)  hy 
extending  exi.sting  re(|uirements  for  the 
importation  of  Mucucu  Idsciculdris 
(cynonu)lgns).  Chlorocdhus  ddtbiops 
(African  green),  and  Mcicdcd  nnihittd 
(rlKisus)  monkeys  to  all  NHPs  with  the 
excejiticm  of  the  filovirus  testing 
r(!(]uirement.  Filovirus  testing  will  onlv 
hi!  re(|uired  for  Old  World  NHPs  in 
(luarantine  that  have  illne.ss  consistent 
with  filovirus  infection  or  that  die  for 
any  reason  other  tlian  trauma  during 
(inarantine.  HHS/ODO  is  also  finalizing 
a  provision  to  reduce  the  freiiuencv  at 
which  importers  of  cynomolgus,  African 
green,  and  rhesus  monkevs  are  reijuired 
to  renew  their  speidal  permits  (from 
every  180  days  to  every  2  years).  HHS/ 
('-DO  is  incorporating  existing  guidelines 
into  the  regulations  and  adding  new 
provisions  to  address  the  following: 
NHPs  im]K)rted  as  part  of  an  animal  act; 
NHPs  imported  or  transferred  hv 
zoological  .societies;  the  transfer  of 
NHPs  from  api)roved  lahoratories;  and 
non-live  imjiorted  NHP  })roducts. 
Finally.  HHS/ODO  is  also  requiring  that 
all  NHPs  he  im])orted  only  through 
])orts  of  entry  where  a  HHS/ODO 
(|uarantine  station  is  located. 

DATES:  This  final  rule  is  effective  April 
It),  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ashley  A.  Marrone.  ).D..  Division  of 
Olohal  Migration  and  Quarantine, 
Oimters  for  Di.sea.se  Oontrol  and 
Pr(!vention.  1000  Olifton  Road  NF.. 
Maikstoj)  E-03,  Atlanta,  Oeorgia  30333, 
telephone.  404-498-1 000. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  organized  as  follows: 
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M.  Public  Comments  Regarding  NHP 
Products 

N.  Public  Comments  Regarding  Appeals 
().  Public  Comments  Riigarding  IIII.S/C.IX'. 

Monitoring  and  Inddrcement 
P.  Miscellaniious  Comments 

IV.  Alternatives  Consideriul 

V.  Regnlatory  Analyses 
A.  I'iconomic  Analysis 

8.  Paperwork  Reduction  Act  Anaivsis 
C.  Pediiralism  Impact 
I).  I'invironmiintal  lm|)act 
IL  Unfunded  Mandates  Reform  Act 
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VI.  Referiiuces 

I.  Background 

/\.  H7ia/  is  thd  risk  to  hdinan  Iumlih 
from  NHPs? 

NHF.s,  ])artii;ularly  thoso  recently 
captured  in  the  wild,  may  harhor  agents 
infectious  to  humans.  Although  such 
infectious  agents,  if  pre.sent,  are  iisuallv 
detectable  in  the  NHF’s  blood,  they  also 
may  he  detected  in  .secreteil  bodily 
fluids  such  as  uritie,  feces,  or  stdiva. 

Due  to  till!  nature  of  the  job,  jtersons 
working  in  tem|)orary  and  long-term 
holding  facilities  .md  those  involved  in 
trcms])orting  NIlFs  (e.g.,  cargo  handlers 
and  inspectors)  are  (!S])eciiilly  at  ri.sk  for 
itd'ection.  NHF.s  are  a  potenti.il  .source  of 
piithogeus  iind  connuunicahle  or 
zoonotic  disiia.se  Ih.it  may  hi!  fatal  to 
humans,  including  filoviru.si!.s,  h(!|)atiti.s. 
h(!rpes  13  virus,  tuberculosis  (TI3).  and 
parasitic  infections  (National  Research 
(k)uncil,  2003).  Quarantine 
reipurements  for  imported  NHFs  are 
designed  to  reduce  this  communicahle 
disease  risk. 


B.  Whdt  is  the  /ego/  outhoritv  for  this 
rulemoking? 

.Section  301  of  the  Public  Health 
.Service  Act  (PH.SA)  (42  II.S.C.  204) 
authorizes  the  .Secretary  of  the 
Di!])artmenl  of  Health  and  Human 
.S(!rvices  (HH.S)  to  make  and  enforce 
regulations  as  may  he  necessary  to 
jjrevent  the  introduction,  transmission, 
or  s|)read  of  communicahle  disea.ses 
from  foreign  countries  into  the  United 
.States  or  from  one  .Slati!  or  possession  to 
another.  .Section  381  of  the  PH.SA  also 
provides  that,  as  the  .Secretary  deems 
necessary,  such  regulations  may  provide 
for  inspection  and  de.struction  of 
animals  or  articles  found  to  he  infected 
or  contaminated  as  a  source  of 
dangerous  infection.  .Section  381  of  the 
PH.SA  serves  as  the  primary  legal 
authority  for  42  CFR  71. .53,  regarding 
the  importation  of  NHPs. 

.Section  388  of  the  PH.SA  (42  II.S.(L 
271)  .sets  forth  penalties  for  violations  of 
any  regulations  prescrihiul  under 
.section  381  of  the  PH.SA.  Under  section 
388(a)  of  the  PH.SA.  any  i)er.son  who 
violates  a  r(!gulation  i)re.scrihed  under 
S(!Ction  381  of  the  PH.SA  may  he 
punished  hv  a  fini!  up  to  .Si. ()()()  or  hv 
im])risonment  for  uj)  to  1  y(!ar,  or  both 
(42  U..S.(;.  271  (a)|.  The.si!  ])enalties  ari! 
.strengthened  under  the  sentencing 
classification  provisions  of  18  U..S.C. 
sections  3559  and  3571.  which  ])rovide 
for  mori!  strict  jienalties  for  criminal 
violations  that  would  otherwise  he 
cla,s.sifi(!d  as  (]la.ss  A  misdemeanors. 
Individuals  may  he  ])uni.shed  hy  a  fine 
of  up  to  SlOO.OOO  i)er  violation  not 
riisulting  in  the  death  of  an  individual, 
or  UJ)  to  5250, (too  ])er  violation  resulting 
in  the  death  of  an  individual  (18  IL.S.C. 
3559,  3571  (h)|.  Organizations  may  he 
fined  uj)  to  S2()().U()()  ])er  violation  not 
re.sulting  in  the  death  of  an  individual 
and  .S5()(),()()()  j)er  violation  re.sulting  in 
the  death  of  an  individual  [18  U..S.(3. 
3559,  3571  (c)l.  These  ])enalties  are 
criminal  in  naturi!  anil  would  thus  he 
im|)o.sed  hv  a  court,  not  administrativelv 
hy  HH.S  or  HHS/CDC. 

C.  Whdt  is  the  history  of  this 
rulenuiking? 

To  address  the  risk  NHPs  ])ose  to 
humans,  since  October  10.  1975.  HH.S/ 
CIX;  has  |)rohil)ited  the  im|)ortation  of 
NHPs  excej)t  for  scientific,  educational, 
or  exhibition  j)ur])osi!.s  (42  CFR  71.53). 
NHP  imjiorters  have  been  required  to 
register  with  HH.S/(]DC,  renew  this 
registration  every  2  years,  and  hold 
NHPs  in  quarantine  for  a  minimum  of 
31  days  following  entry  into  the  United 
.States.  InqDorters  also  must  maintain 
records  on  im])orted  NHPs:  immediately 
rei)orl  illne.ss  su.s|)ected  of  being 
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coinnuinicable  to  humans;  and  make 
their  lacilities,  vehicles,  ecjiiipment,  and 
husiness  nicords  usckI  in  the 
imjiortation  oi  NllPs  available  to  11HS/ 
dX"  (hiring  ojierating  husiness  days  and 
hours,  and  at  otluir  "niicessarv  and 
rea.sonahle  times.”  to  (mahle  llltS/CIX; 
to  ascertain  coml)lianc(^  with  the 
regulations  in  this  .section. 

Additional  r(U|uirem(!nts  tor  imjiorlers 
ol  NllPs  have;  Ihhmi  developcul  ami 
implemented  in  respon.se  to  .s])ecific 
public  health  threats,  including  interim 
guidelincis  lor  handling  NHPs  during 
transit  and  (piarantine  (lillS/CtX] 
Update:  Rhola-Relatiul.  lt)!K))  issued 
lollowing  a  1000  incident  involving 
ichmtification  of  lihola  virus  (Rciston 
strain)  among  NllPs  im])orted  from  the 
Philipjiines.  As  a  result  ol  this  incident. 
H11S/(]1)C]  concluded  that  cvnomolgus. 
Alrican  green,  and  rhesus  monkevs  w(;re 
capable  of  Ixnng  an  animal  host  or 
v(H:tor  of  filovirus  which  may  pose  a 
thniat  to  human  health.  On  April  20. 
1000.  H11S/(]1)C;  ])nhli.shed  a  notice  in 
the  Federal  Register  nupiiring  a  special 
permit  for  importing  cvnomolgus. 
African  gnum.  and  rhesus  monkevs  (.‘i.'j 
FR  l.'j210.  A])ril  20.  1000).  with 
enhanced  nMpiininnaits  for  the  granting 
of  a  special  permit  to  import  these 
spiicies.  including  suhmitling  a  ])lan  to 
lillS/fdX;  (n’(!ry  180  days  de.scrihing 
.s|)(!cific  i.solation.  (luarantine.  and 
disease  control  measures  and  (hOailing 
measures  to  he  carricul  out  at  everv  .step 
ol  the  chain  of  custodv.  from 
embarkation  at  the  countrv  of  origin, 
through  delivery  of  tin;  NllPs  and  the 
conijiletion  of  the  r(!()uired  (]uarantine 
jHiriod.  hn|)orter.s  also  were  r(H|uired  to 
d(!.scrih(!  and  im])l(!ment  tcisting 
procedunjs  for  all  (|uarantined  NHPs  to 
rule  out  the  possihilitv  of  filovirus 
infection. 

Over  time.  HlhS/CDC  revised 
components  of  the  special  permit 
recpiinanent  in  nispon.se  to  surveillance 
lindings  and  the  dev(!lo|)inenf  of 
improved  laboratory  t(;.sts.  HtlS/fiDC 
inlormed  covertid  im])orter.s  of  tlnise 
changes  by  l(!tt(!r  in  l<)t)l  (Ropca-.  HttJI). 
The  special  permit  notice  re(|uired 
lilovirus  antigen-ca])tnre  testing  on 
siiecimens  from  any  NHP  that  died 
during  (juarantini!  for  niasons  other  than 
trauma,  and  filovirus  antihodv  testing  of 
a  .serum  sample  taken  at  the  end  of 
(|uarantine  heton;  a  cohort  is  releasiul 
from  (|uarantine  on  any  NHPs  that 
recovcir  from  illne.ss  consistent  with  a 
possible!  filovirus  infection  during 
(luarantine  ('I’ipple.  1888). 

On  Inly  :i().  HHS/cix; 
jnihlished  guideliiuis  in  the  Morbiditv 
ami  Moilality  Waakly  liaport  (.\/.\/ll7?) 
for  TH  t(!.sting  nieiuiniinents  for  NHPs. 
following  the  nicognition  of  TB  in  uj)  to 


2‘X>  of  imported  NHPs  and  the  risk  for 
TB  infection  posed  to  caretakers  (HHS/ 
(TKi.  1{)‘i:i).  These!  published 
r(!(iuir(!m(!nt.s  inclu(t(!(l  provisions  for 
r(!(:()r(lk(!(!ping  to  track  and  trace!  NHPs 
and  for  use  of  p(!r.s()nid  proteulive! 
(!(iui])me!nt  (PPR)  by  NHP  him(lle!rs  to 
pr(!ve!nt  transmi.ssion  of'I'B  (1 11  IS/fiDU. 
Httt.'l).  Since!  publishing  tlu!  guiele!line!.s 
in  the  A/A/117?.  HHS/OIX]  has  re!eiuire!(l  a 
minimum  of  threu!  ne!gative!  tuheaculin 
skin  t(!.sts  Cl'STs)  a(lmini.st(!r(!(l  at  2-we!e!k 
intervals,  on  e!ach  imiiortenl  NHlM)e!fore! 
approving  relexe.se!  of  any  NHPs  from 
(|uarantine. 

On  Ifehruary  12.  2()i:i.  HHS/CDC 
published  ;i  final  rule  at  78  FR  8828 
(establishing  a  user  fe!(!  for  filovirus 
te!sting  of  iill  nonhuman  ])rimate!s  that 
die  during  the  HHS/C'.DC-reKiiured  81- 
day  (luarantine  period  for  anv  reeison 
othe!!'  than  tr<mm;i.  This  prox'ision  was 
initiallv  (le!signate!el  in  the  NPRM  at 
S  71..'):i‘(j).  Be!caus(!  HHS/CiDC  had 
iilready  puhlisheul  its  proposal  for  <i 
lilovirus  user  fee.  we  did  not  solicit  or 
re!C(!ive  iidditional  comnunit  on  this 
proposal  through  this  curreait 
rule!miiking.  Through  today’s  final  rule, 
we!  are  renumhering  the  filovirus  use!r 
!(!(!  provision  ;is  71..'j:i(v).  HHS/CnU  is 
making  this  non-suh.stantive  change!  to 
increeise!  the!  functioinilitv  emd  ea.se  of 
use!  of  Iheese!  re!gulcili()ns. 

II.  Summary  of  the  Proposed  Rule 
R(!quin!menls 

In  the!  lanuary  .'j.  2011.  NPRM.  HHS/ 
(ilX;  proposed  to  continue,  in  ^  71  ..'TRel). 
the  long-standing  general  prohihition  on 
importing  NHPs.  and  to  r(!fle!ct.  in 
§  71 ..'):{((!).  its  emthority  to  reKinire 
dispo.sal  of  prohibited  or  (!xciu(le!(l 
NHPs.  HHS/(;iX;  also  proposenl  ;i  list  of 
definitions  speunfic  to  m()d(!rn 
impoitalion  principle!.s  iind  practices  for 
NHPs.  including  adding  new  definitions 
and  revising  exi.sting  ones,  to  add  claritv 
to  the  provisions  reigulaling  the 
importation  of  NHPs. 

Additionally.  HHS/(]1X;  proposed  to 
e!xpanel  the!  isoleition.  (luiuantine!.  and 
worke!!'  prot(!(;tion  reHiuireMnemts;  iind  to 
e!xpan(l  the  r(!gi.stnition  proce^ss 
(l(!.s(:rif)e!(l  in  the!  .spe!cial  pe!rmit 
r(!(iuire!me!nt.s  for  cvnomolgus.  African 
gr(!e!n.  iind  rhesus  me)nk(!vs  to  all 
importations  of  NHPs.  HHS/UIX; 
inte!neie!el  that  the!  pr()p()S(!(l  chimg(!s 
would  simplify  importer  r(!gi.str;iti()n 
proe:(!elure!S  emd  provide  an  (!nh;mce!(l 
me!ii.sure!  of  worke!!'  and  Nl  IP  s.ifetv 
ageiinst  known  and  (!m(!rging  zoonotic 
eiiseuisexs. 

HHS/UnU  inl(!n(l(!(l  to  achiewe!  its 
re!gulatory  ()hj(!(:tive!.s  through  a 
pe!rl()rmanc(!-hase!(l  stcindard  focusing  on 
(l(!sire!el  characteristics  of  the  r(!gulate(i 
activities,  reither  than  ;i  prescriptive! 


standard  for  conducting  those  activities. 
The!  Age!n(:y  e!n(l(!avor(!(i  to  allow 
re!guliite!d  entities  fl(!xil)ility  in  choesing 
how  to  m(!(!t  the  stemdiird’s  go.ds  and 
objectives. 

To  e!Xte!n(l  the!  public  hexilth  h(!ne!fits 
ol  tlu!  sp(!cial  p(!rmit  r(!(iuire!me!nts 
r(!g:ir(ting  ide!ntifying  filovirus 
inle!cti()n.s.  HHS/UHU  prop().se!(l 
e!Xte!n(ling  filovirus  te.sting  to  include  all 
Old  World  NHPs  in  (|Uiirantine!  that 
have  illness  consistent  with  filovirus 
inlection  or  that  die!  for  any  reason  othe!r 
than  trauma  during  (luarantine.  This 
re!e]nir(!m(!nt  was  proposed  he!cau.s(!  Old 
World  NHPs  are!  susce!])lil)le  to  filovirus 
inlection  and  the!y  originate  from  ar(!a.s 
ol  the  world  where  filoviruses  have 
causeul  fatal  disease  in  NHPs. 
Oonseniuently.  surveillance  for  filovirus 
infection  would  include  not  ju.st  the 
s])e!cies  covered  under  the  .s])e!cial 
permit  r(!(inire!ments.  hut  all  newly 
imported  Old  World  primates 
(impnhlished  data.  HHS/CDC: 

Formenty.  at  ah,  1895):  Rollin.  at  ai. 
1895).  Rou(]uet.  at  al..  2()().'7:  Lerov.  at  ai, 
2004). 

Al.so  in  k(!e!])ing  with  the  speci.il 
l)e!rmit  r(!(iuire!me!nts.  HHS/CDC 
jiropesed  under  p;iragra])h  (h)  to  re!(|uire! 
that  NHP  importers  elevelop  a  written 
])()li(:y  for  e!n.suring  that  import(!(l  NHPs 
and  th(!ir  offspring  would  he!  u.s(!el  and 
distrihuted  only  for  the  p(!rmitt(!(l 
pnrp().s(!s  el(!fine!(l  in  the  r(!gulati()n. 
HHS/(;DC  i)r()])().s(!(i  r(!(]uiring  im|)orte!r.s 
to  k(!(!p  written  certifications  that  would 
lollow  the  NHP  for  life  and  demonstrate 
the  continued  use  of  the  NHPs  and  any 
offspring  only  for  pe!rmitte(l  purpo.s(!.s. 
The  iuten(l(!(i  ])ur])()S(!  of  this 
r(!(iuir(!m(!nt  was  to  ensure  that  NHPs 
are  not  (livert(!(l  into  the  ])(!t  trade, 
suhsexiuently  jilacing  individuals  at  ri.sk 
of  contracting  zoonotic  diseja.ses  that 
NHPs  iiiiiy  carry. 

Under  pro])e).se(l  pareigraph  (h) 
importers  would  he  r(!(]uire(l  to 
maintain  these  records  in  an  organize!(l 
manner,  and  in  a  cemtral  location,  which 
is  at  or  in  clo.se  proximity  to  the  NHP 
Icicilitv.  to  allow  HHS/(73C  to  in.sp(!ct 
the  re!cor(l.s  during  re!gular  business 
hours  or  within  one!  hour  of  HHS/CDC 
site  visits.  Propo.sed  ^  71..'):i(g)(l )  would 
re!(|uir(!  any  im])()rl(!r  to  (!stal)Ii.sh. 
implement,  and  maintain 
documentation  and  stimdard  ojieniting 
procexlures  (SOPs)  associateul  with  the! 
imi)ortati()n  of  NHPs.  HHS/CDC’s 
])r()po.sal  ine:ln(le!el  ])(!rf()rmcinc(!-hase!el 
r(!(juir(!me!nts  for  workea-  education 
concerning  risks.  (!xpe).snr(!  notification 
and  r(!])orting.  PPF.  deivelopinemt  of 
SOPs.  TB  emd  other  diagnostic  te!.sting. 
p().st-(!xpe).sure!  ])r()C(!(lur(!.s.  iind  other 
reejuireanents  for  the  development  and 
imjileanentation  of  a  plan  sufficient,  as 
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dt*«ili,K,l  I,v  ))h,s/c:dc.  forp,„l,uai„.. 

wiiikois  Imin  Ilia  l  i.sks  iissii(iiii|„i|  iviH, " 
niimlhno  NHPs. 

I  1h;  pn)j)()s(ui  ruin  coiitaiiKul 
(jUiiriinlino  |m)vi,sions.  inch.diiif.  a  31- 
(lay  |)(;n()(|  of  (luaraiitiuo  af  a  IJ  S 
(luaranlino  facility,  with  possibh;' 
(ixtonsions  of  finaranliiio  if  t|,(. 

.slu)\v(!(i  infection  with  certain 

oi  1IHS/(,13(  suspected  that  an  NHF  was 
infcc.ted  with  certain  coininnnicahle 
(  iseases,  or  if  the  importer  or  HHS/CiDC 
lotonnined  that  there  was  a  need  for 
additional  diagnostic  testing 

Adfiitionally.HHS/ClX;  proposed  to 
^>IinHnatethe3l-dav  (|narantine 
nHliiirenient  and  associated  restrictions 

i()r  transfers  ofNIfP.s  into  the  United 

States  between  Association  of  Zoos  and 
^^ZA)-accreditecl  zoos. 

HIIS/(  DU  proposed  a  similar  quarantine 

l^xcepticm  for  transfers  of  NHl^fnin. 

lalKiratories  accredited  by  the 
Association  for  Assessment  and 
/Vicreditation  of  Lahoratorv  Animal 
(-are  International  (AAALAc)  or  its 
oqnivalent.  if  the  lahoratorv  has  a 
foreign-hased  and  a  U.S.-based  facility 
and  the  NUP  is  part  of  an  ongoing 
'•asearch  project.  The  proposed 

|;';;"::‘;;V'^''”V‘^‘"jlanlscontaineclin 

"f  T  P'‘»:adiire.s  and 

standards  of  the  National  Re.search 
(.c)im(:il(NRU).HHS/f:n(:hio.safetv 
gindelmes.  current  knowledge  of  ' 
infections  agent  transmi.ssion  routes 
and  experience  gained  from 
investigating  filoviriis  infection 
oidhreaks  (UHS/UDC.  PHKi;  HMS/UDC.  I 

Other  ipiarantine  rocpiirenients  ' 

im)po,sed  in  §71 .53(1]  addre.s.sed  routine  ; 

otermary  medical  care  and  screening  ^ 

foi  zoonotic  disea.ses  of  NHPs  in 

quarantine,  management  of  iihiesses  h 

and  deaths  of  unknown  etiology,  written  « 

liiotocols  for  the  evaluation  and 
'iiagnostic  testing  of  suspect  cases  of 
zoonotic  disease  in  Nf  IPs,  and  improved  S 

snmnlhim.eancl  testing  procmlures  in  I 

NH  (piarantine  and  re.search  facility  w 

sc  tings.  T  he  inojiosed  r.Hpiirements  for  s( 
SO  s  and  (uiiiipment  for  crating,  caging  U 

aiK  transporting  NHPs  in  §71.53(1)^ 

outlined  the  mpiireinents  that  the 
."’’porter  must  meet,  either  directly  or  d, 

l)V(:ontractnalc,r  cither  arrangenieiit.t,,  lu 

-nsiire  .safe  handling  of  NHPs  during  an 

Pansporfation.  The  proposed  . 

procedures  included  preventing 

‘■""*’'"’'”''li(>nofother  articles  and  s, 

ungo  (hiring  transportation;  providing  Ni‘ 

m.rr"  from  other  de 

1 1^0.  and  ensuring  (locontamination  of  Pi, 
aiu.raft,  sliijis,  vehicles,  and  related 
'N'l'.Pnient  following  NHP  transjiorl.  In  ei 

addition,  m  §  71 .53(f].  HH.S/f.'DC  , 

projKKsed  to  restrict  entry  of  NHPs  into  req 


1,1, ..’.l  sliilions  im, 

loc.atcd,  (ixcept  in  limited  circumstances 
approved  m  advance  by  HHS/CDU  hi 

niipoitei  establish,  implement, 
maintain,  and  adhere  to  .SOPs  fo,- 
Ki’oimd  vehicles  to  ensure  the  safe 

.'''i"‘':P.‘»0)fNHPsto(,narantine  ' 

I'K.llllKlS,  (HhI  ,ll|.s||r,;  llijil  pp,,. 

5?  71  ,3(in),  an  importer  would  have  to 

m  the  iiaragraph  within  the  designated 
imepericKl  Inir  example,  propo.sed 
I?  l..i.1(m)(())  would  require  an  importer 

'‘>n)p(,rttoHH.S/CDCwithin48h(mrs 

any  jHisitive  or  snsjiicion.s  TST  results 
nocrop.sy  findings,  or  lahoratorv  results 
n  acidition  to  the  NHP  health-reportim.' 

It'  Hiqiiirements  in  §  71.53{ni).  HHS/CDr” 
projiosed  19  general  rejiorting  and 
rocordkeejiing  recpiirements  in 
^71.53(11],  with  which  the  importer 

would  have  to  comply. 

Paragrajih  (g]  Uf^gisiration  or  Renewal 

W/mpor/ersniqnircisallaninial  act.rtc, 

(  omply  with  requirements  in  §  71.53(h) 

'lY'>ngh(n).HH.S/ax;pn,p,,,sm 

additional  requirements  for  animal  acts 
uiteiing  and  re-entering  the  United 
states  miderjiropo.sed  §71.53(0).  Undc>r 
Piopo.sed  paragraph  (o)(l)  of  d,,, 

provision,  a  Ic.reign-hased  importer  ' 

ucuild  have  to  jirovide  additional  I 

mforination  and  doemnentation  to  help 
identify  the  individual  NHP  and  to 
dci-smlie  the  conditions  under  which  the 
NHI  s  are  hon.sed  in  the  United  States.  I 
and  maintain  documentation  signed  hv  ' 
a  licensed  veterinarian  attesting  to  the'  ( 
Mup  oxaminations  for 

s.  nder  projiosed  jiaragrajih  (o)(2)  « 

o  that  jirovision.  the  imjKirter  of  a  US-  ri 
XKsed  animal  act  would  meet  additional  e 
spocified  recjinrements  when  the  si 

annna  s  re-enter  the  United  States  ii 

for  tho,se  NHPs  entering  the  United  tl 
Mates  under  the  zoo-to-zoo  and  ni 

lahoratory-to-lahoraforv  transfers  al 

oxcejition.  projio.sed  §  71.53(|i)  and  (c,)  re 
■  -  i-quiiements  lor  the  recijnejit  zoo  or  N 
lahoratorv  within  the  United  States  A 

including  registration,  snliini.ssion  of  hii 

\  oterinary  medical  records  that  tl, 

,  '»:‘'rmlitation  stanclards.  fo] 

I'll valcmciy.staiulards  for  zoos  and  (P 

;‘qnarinm.s.HHS/(:iX:  also  jiro, io.se, 1 

(.qniiements  for  lirokers  in  the  United  the 
JM  It  s  that  liave  a  layover  or  are  ii, 

detained  or  delayed  al  a  U.S.  airiiort 
J'lnally.  HHS/CDU  |,r(i|)osed  new  j'”, 

procedures  for  revocation  and  '  , 

reinstatement  of  an  imjiorter's 
regi.stration  |§  71.53(s)|  as  well  as  ,i; . 

’•‘’^^>■"•‘’"lo^t.sf,,ri,n,Iorting  untreated  i,'  t 


try  NHP  jirodncts  such  as  carcas.ses 

rophies,  blood,  and  other  biological 

y  -  .  ainji  es  were  jirojio.sed  nmler  §  71.53(1). 

„  HI.  (.oiiimenf  Siinimary  and  Responses 

/I.  General  Opposition  and  Support 

fronI*?f  '^^r  P'**’*'*;  eonnnents 

23  individuals  and  entities  to  the 

)annary  5  2()11.NPRM.o,HI,:o,„„a,nto,■ 

opJIo.sed  the  rule  in  its  entirely, 
asserting  that  all  imjiorts  of  NHPs 
,  .should  he  hanned.  irre.sjiective  of  the 
;d  PiirjKi.se  for  which  the  NHP  was 
1  nnjiorted.  However,  if  such  imports 

wcirci  lKirinittcHl.  this  cxinnnenter  .said  we 

,,r  S  „  p|,ysi,;„|  i„s|,,„:li„n  „l 

hngei limits  and  picture  identification 
«iiil  posting  of  the  imjiorter's 

„  ajijilication  forms  on  the  weh  for  public 
insjiection.  * 

lUiS/CDC  response.  HHS/CDC:  is 
obligated  to  regulate  animal  imjiorts  to 
best  jirotect  jiulilic  health  and  i.s 
satisfied  that  this  final  rule  achievc-s  this 
I  Hoal.  Hirther.  HHS/UDU  maintains  a 
vorv  efficient  and  effective  registration 
)  and  cn  ersight  jirograni  for  th(> 

ofNHPsandthe  jirotection 

"I  pnhhc  health,  which  includes  a 
tlumiugh  review  (ifall  records  and 

nnannounced  in.sjiection  of  the 
Ijrenii.ses  in  which  the  NHPs  are  kept 
‘  "'•■ng  ejuarantine.  We  do  not  believe 

I!;,;';*;  f"’«‘‘rprinting  m-  Jhctnre 

idciitifu.ation  is  nece.s.sarv  or  would 
mijirove  oversight.  Further,  an 
,  mijKirter's  ajijilication  contains 
projinetary  information  and  therefore 
"  on  (1  not  he  ajijirojiriate  for  jiiihlic 
disjilav. 

•Several  commenters  exjires.sed 
snjijiort  for  jiortions  of  the  jirojiosed 
in  (..  •nght  commenters  ajijiroved  of 
extending  the  imjiort  reejuirements  for 
.special  jiermit  NHP  imjiorters  to  all 
nnj)orter.s  ami  four  sujijiorted  extending 
tile  I  eriod  lor  jiermit  renewal  from  (i 
nionfhs  to  2  years.  Four  commenters 
akso  sujiported  ea.sing  the  quarantine 

nistuction.s  f,,,.  zoo-to-zoo  transfers  of 
NHI  s  between  zoos  accredited  tiv  the 
AZA  or  an  ecjnivalent  organization,  and 
kilKMatorv-to-lahoratorv  transfers  where 

tlie  mijiorter  can  document  that  the 
animals  are  jiart  of  a  re.search  jiroject 

ollownig  hi.stituticinal  Animal  Care  aiul 
(kse  Uomniittee  (lAUUU)-ajijirove,l 
piotocols.  ()ne  commenter  sujijiorted 
dm  jnojio.sal  to  nnjiort  .shijiments  of 

HHP/r’Iiu' ' 

HHM(,DU  quarantine  stations,  aiid 
another  sujijiorted  the  animal  act 
Jinivisions. 

HUS/Cnc:  Response.  Hl  kS/UDU  has 
reviewed  and  considered  all  details  of 
dui.se  comments  and  will  di.scu.ss  each 
in  turn. 
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B.  Public  (ioiumcnts  Bcg(ir(Iin<i  Puri)os(; 
and  Scope 

One  connniMiliir  said  tliat  we  should 
broaden  the  jjuipose  provision  in 
§  71.53(a)  to  include  not  oidy  preventing 
the  transmission  orconnnnnicahle 
di.sease  and  pathogens  IVoin  iin])orted 
NilFs  to  humans,  but  also  i)reventing 
the  imi)ortation  oi disea.siis  and 
pathogens  Ihem.selves. 

UIlS/CAlCBcsponsc.  NHFs  an;  only 
one  of  the  imports  that  !IH.S/(iD(’. 
nignlates  to  pnnaait  the  introduction  of 
communicable  disea.se.  Si){!cifically.  the 
importation  of  pathogens  is  regulated 
under  42  CFR  71.54.  Ftiological  agents, 
hosts,  and  vectors.  Further,  the  HHS/ 
C'DC'.  Director  has  broad  general 
authority  under  42  Cf’R  71.32(1))  to  take 
measures  with  regard  to  any  carrier, 
article,  or  thing  that  may  be 
contaminated  with  a  commnnicahle 
disease.  Therefore.  HH.S/CiD(i  does  not 
believe  it  nei;es.sary  to  broaden  the 
|)nrpose  and  sco])e  of  this  .section. 

This  same  commenter  said  we  should 
broaden  the  .scope  ])rovi.sion  in 
S  71.53(1))  to  include  po.st-im])ortation 
recipients  of  NHFs  and  the  offsj)ring  of 
these  NHFs.  arguing  that  the  i)ropo.sal 
l)laced  “an  unreasonable  indirec:! 
enforcement  burden  on  registered 
importers”  by  iHujniring  them  to 
(inestion  their  customers’  intended  use 
of  the  importer's  products.  I’he 
commenter  recommended  reciuiring 
pros})ective  recipients  of  ])ost- 
importation  NHFs  and  their  offspring  to 
register  with  HHS/dX;.  and  maintain 
records  regarding  the  use.  distribution, 
and  disposition  of  these  animals. 

HIIS/CD(i  Response.  Under  71 .53. 
IlHS/CiDU.  regulates  the  initial 
importation  of  NHFs  into  the  United 
Stales.  To  he  a])])roved  to  register  as  an 
importer,  an  importer  mn.st  agree  to  only 
distribute  NHFs  fora  permitted 
purpo.se.  The  re(|inrement  that  an 
ijn|)orter  retain  records  of  distribution 
allows  HHS/(3X'  to  monitor  this 
agreement  to  ensure  importers  are 
adhering  to  the  distribution  restrictions. 
Therefore.  HHS/CIX'.  believes  that  the 
current  practice  of  holding  the  initial 
importer  responsible  for  tlie  transfer  of 
an  NHF  fora  j)ermilled  purpose  is 
snfficiejil  to  protect  the  ])nhlic's  health 
and  will  remain  in  j)lace. 

Finally,  a  commenter  suggested 
re(|niring  that  "sanctuaries”  obtain  a 
U..S.  De])artmenl  of  Agriculture  (USDA) 
licen.se,  HlkS/fiDU  regi.stration.  or  both, 
if  the  sanctuary  is  to  receive  or  ))os.se.ss 
|)revionsly  imported  NHl^s.  The 
commenter  asserted  that  such  entities 
"mn.st  agree  not  otherwise  (to)  dispo.se 
(oil  or  distribute  said  j)rimates.” 


HHS/CDC  Response.  HI  tS/UDU  does 
not  have  the  authority  to  nupiire  U.SDA 
to  issue  a  licen.se  to  an  individual  or 
entity.  A  “sanctuary”  would  fall  under 
the  definition  of  “person,”  which  means 
such  entities  fall  under  §  71.53(h)  and 
the  general  prohibition  in  §71.53  (d) 
again.st  receiving,  maintaining,  or 
distributing  an  NHF  for  other  than  a 
])ermitted  purpose.  For  clarity,  we  have 
revi.sed  the  definition  of  ”])er.son”  in 
§  71.53(c)  to  explicitly  include  not-for- 
])rofit  organizations,  such  as  sanctuaries. 
I’inally,  we  note  that  in  keeping  with 
current  practices,  any  “person”  may 
submit  an  a])plication  to  HUS/UIXi  to 
become  a  registered  imi)orter,  including 
a  sanctuary. 

C.  Public  (ionnnents  Regarding 
Definitions 

One  commenter  su])])orted  the 
definition  of  “education  and  scientific 
purposes.”  .saying  that  thev  had 
exi)erienced  problems  with  importers 
abusing  the  concej)t  and  endeavoring  to 
bring  NHFs  into  the  United  States  by 
claiming  the  animals  were  purchased 
for  a  thesis.  This  commenter  said  that 
the  ])ro])osed  definition  would  “prevent 
such  an  ahn.se.”  However,  this 
commenter  also  noted  that  our  propo.sed 
definition  of  “tro])hy”  was  broader  tlian 
the  same  definition  of  this  term  in  50 
(]FR  23.74(1)).  Whereas  the  U.S.  Fish  and 
Wildlife  .Service  (U.SFW.S)  defines  a 
troj)hy  as  “items  taken  as  a  result  of 
sport-hunting.”  the  commenter  as.serted 
that  HH.S/CilXi's  pro])osed  definition 
iniduded  any  such  items  “purchased 
abroad  that  are  display  items,”  and 
noted  that  under  the  Convention  on 
International  Trade  in  Hndangered 
.Sj)ecies  (ClTIvS),  only  an  item  resulting 
from  a  “per.sonal  sport-hunt”  would  he 
a  trophy. 

Ill IS/CDC  Response.  Regarding  the 
comment  on  (3TE.S  retjnirements  for 
any  product  defined  by  that  agency  as 
a  “sports-hnnted  troj)hv,”  we  note  that 
today’s  final  rule  ])rovisions  do  not 
negate  other  federal  re(|uirements. 
However,  we  note,  too,  that  our  mandate 
to  protect  public  health  is  different  from 
the  CITE.S  program  objetlive  and 
recpiires  targeting  a  broader  cla.ss  of 
im])orted  NHl’  products.  However.  (iDC 
agrees  that  our  propo.sed  definition  of 
“tro])hy”  may  cause  confusion  among 
the  regulated  connmmities;  thereldre, 
we  have  introduced  a  new  definition  Idr 
product  that  includes  si)ort,s-himted 
trophies.  Under  this  final  rule,  a 
“product”  is  defined  as  “sknlls.  skins, 
bodies,  blood,  tissues,  or  other 
l)iologic(d  s(nni}tes  from  a  nonhninan 
primate,  including  trophies,  mounts, 
rags,  or  other  displav  items." 


Any  nntreateil  NHl’  ])roduct  poses  a 
risk  to  human  health.  irres])ective  of 
whether  the  product  is  a  trophy  from  a 
“per.sonal  sport-hunt”  or  from 
commercial  or  other  activitv,  and  would 
reepure  the  im])orter  to  obtain  a  ])ermit 
from  HH.S/C.DC  before  bringing  the 
product  into  the  United  .States.  To 
imi)ort  any  NHf'  ])roduct,  an  importer 
must  render  the  ])roduct  noninfectious 
under  a  HH.S/(]IX]  aj)])roved  method,  or 
obtain  a  ])ermit  in  advance  from  the 
Director  of  HHS/CIX:.' 

Other  commenters  addre.ssed  the 
definitions  in  §  71.53(c).  Two  argued 
that  we  should  change  the  definition  of 
“zoonotic  disease”  hecau.se  the 
proposed  definition  was  inconsistent 
with  the  background  information  in  the 
NFRM  and  with  the  medical  dictionary 
definition  of  the  term.  Instead,  these 
commenters  suggested  we  define  the 
term  as  “any  infectious  agent  or 
communicahle  disease  that  is  able  to  he 
transmitted  from  animals,  both  wild  and 
domestic,  to  humans.” 

Another  commenter  sugge.sted 
revising  four  pro])osed  definitions.  First, 
the  commenter  recommended  revising 
“broker”  by  adding  “of  NHF  from 
another  country,  or  as  an  intermediary 
between  such  an”  immediately 
following  “official  agent  of  an  exi)orter” 
and  before  “exi)orter  and  an  im])orter  of 
NHFs.”  .Second,  the  commenter 
recommended  a  new  definition  of 
“cohort”  as  “a  shipment  or  shipments  of 
NHl’  that  shared  a  confined  s])ace  or 
close  proximity  (within  5  feet)  during 
import  into  the  United  .States  and/or 
transit  to  the  im])orter  (juarantine 
facility.”  Third,  for  clarity  and 
specificity,  this  (X)mmenter  said  we 
should  consider  changing  the  term  “in 
transit”  to  “in  international  transit”  or 
“in  international  transit  within  the 
U..S.”  Asserting  that  the  definition  for 
“offspring”  lacked  documentation 
criteria,  the  commenter  suggested  the 
fourth  change  of  si)ecifying  minimum 
verification  documentation  in  the 
definition. 

HHS/CDC  Response.  To  clarifv  many 
of  the  terms  used  in  §71.53,  HH.S/(3Xi 
has  adopted  most  of  the  above 
commenter’s  suggestions.  We  did  not 
change  the  term  “in  transit”  because  we 
believe  the  definition  ade(]uately 
si)ecifies  and  clarifies  HH.S/CDC’s 
intent. 

A  fifth  commenter  sugge.sted  adding  a 
definition  of  “unusnallv  high 
morbidity,”  which  the  commenter 
argued  was  inadecpiately  defined  in  the 
])ro])osed  documentation  reejuirements 
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in  71 and  71 .53(1).  This  sanio  roj- 
coininontnr  said  that  in  tlu;  n()tilic:atioii  ini 
nuiuiroinonts  in  §  71 .53(in).  ‘‘tlio 
d(!l'initi()n  of ‘snvorn'  illnn.ss  in  this 
snction  is  ainhignoiis.” 

/  //  IS/CDC  liasponsa.  Rnj>ard  i  ng  t  lu;  rnj 

connnnnt  on  di!finin<>  ‘•nnnsnally  high  (ai 
inorl)idity."  wo  note  that  HI  IS/CDC  did  Dt 
not  propose  nsn  ol  the  tnrin  in  the  lat 

rognlatorv  text  and  tlioioforo  wo  do  not  jie 
Ixiliovo  that  it  is  nocessary  to  dofiiui  it.  \v( 
Regarding  the  eoininent  on  notilieation  jii 
re(|nireinents  in  §  71.53  (in).  IIHS/C.DC  <n 
lias  removed  “severe  illness  Ironi  this  1 
provision  in  the  final  ride  to  alleviate  i.i 
any  ainhignity. 

IX  Public  (k)inmcnts  Regardin;^  'n  | 

ProhihUion  on  Importing  MIIPs 

'I'wo  coninienters  said  we  should  1 

expand  the  general  prohibition  on  w 

iniiiorting  NURs  in  §  71.53(d).  Chie  a 

argued  that  expanding  the  prohibition  ^ 

would  relieve  the  hiirdensonie  , 

reiinirenieiits  iniiiosed  on  importers. 

This  eommeiiter  suggested  adding  a 
jirovision  to  prohibit  jiersons  from  t 

ree.eiving  “post-importation  NURs"  i 

unless  the  recipient  was  registered  with  I 
1 11 IS/CDC  under  §  71 .53.  and  a  t 

provision  like  iiaragrajih  (d)(2)  tor  ‘ 

imjiorters.  hut  instead  addressed  jiost-  < 
importation"  recipients  of  N1  IRs.  < 

/ // IS/CDC  Rcsjmnsc.  As  noted  above.  ( 
under  ^  71.53.  Ill  IS/CDC  regulates  the 
initial  imiiortation  oi  NlIRs  into  the  ' 

United  States.  To  he  ajiiiroved  to 
register  as  an  imiiorter.  an  imjiorter 
must  agree  to  only  distribute  NllRs  lor 
a  permitted  inirpo.se.  The  reiinirement 
that  an  imiiorter  retain  records  ot 
distrilnition  allows  111  IS/CDC  to 
monitor  this  agreement  to  ensure 
importers  are  adhering  to  the 
distribution  restrictions.  Therefore,  the 
current  practice  of  holding  the  initial 
importer  responsible  for  the  initial 
transfer  of  an  N1 IR  fur  a  jiermitted 
purpose  will  remain  in  place. 

One  commenter  suggested  that  we 
.should  expressly  jirohihit  the 
importation  of  wild  and  feral  NURs 
because  these  animals  rejire-sent  serious 
risks  to  inihlic  health  and  animal 

welfare.  ,  ,,  ^ 

I II IS/CDC  Response.  In  ^  71 .53(d)  ot 
the  final  ride.  IIUS/CDC  retains  the 
general  prohibition  on  the  imiiortation 
of  live  NURs  except  for  certain  limited 
purposes.  No  matter  its  origin,  theie  (.iin 
he  no  ipiestion  of  an  NIIR  coming  into 
the  United  States  without  prior  111  IS/ 
CDC  review  and  issuance  oi  a 
registration  certificate,  regardless  oi 
whether  the  animal  is  caught  in  the  wild 
or  raised  in  captivity,  because  live  NURs 
pre.sent  the  same  potential  lor  infectious 
disease  outbreaks.  Under  S  71.53(g). 
each  NUR  importer  must  obtain 


registration  from  UUS/CDC  heiore  an 

importing  these  animals. 

UUS/CDC  notes  that  since  we  on 

established  (luarantine  restriction.s  ior  ro 

NURs  in  l‘)75.  the  numher  of  UUS/CDC-  lu 
registered  N1 IR  importers  went  from  140  fn 
(according  to  a  10»0  review)  to  27  in  p; 

1<)00  (Roberts.  2008).  and  the  mortality  w 
rates  for  NURs  imported  under  a  special  gi 
permit  during  shipment  and  iinarantine  ai 

went  from  20  percent  to  less  than  1  ni 

percent  (Roberts.  2008;  DeMarcus.  1909)  ci 
and  has  remained  there  (ll.AR.  2000).  ii 
These  data  indicate  the  efficacy  of  onr 
certification  process  for  Nl  IR  importers.  tl 
Further,  allowing  Nl  IR  imports  for  n 

specific  and  limited  purposes  under  1< 

1 11  IS/CDCi  authorization  is  consistent  h 

with  the  Executive  Order  1 3050  section  1 
1  directive  of  protecting  public  health  ( 
with  the  “least  burdensome  tools  for  t 

achieving  regulatory  ends."  ^ 

E.  Public  Conunents  Regarding 
Authorized  Points  oj  kntry  , 

C.omments  were  received  regarding  ] 

the  i)ro])osal  in  §  71.53(11  to  reipiire  ( 

imjKirtation  of  live  NURs  into  the  i 

United  States  onlv  through  ports  oi 
entrv  with  a  UUS/CDC  ipiarantine 
station,  unless  the  importer  received 
advance  written  apinoval  from  IIUS/ 

CDC  for  .some  other  iiort  of  entry.  One 
commenter  asked  that  the  jireamhle  to 
the  final  rule  discuss  reiiuirements  in  50 
CFR  jiart  14  for  NUR  importers  to  obtain 
from  USFVVS  a  iiort-exception  permit 
before  a  .shipment  entered  the  United 
States  at  Detroit.  Dnlles.  El  Ra.so. 
Minneapolis.  San  Diego,  or  San  )uan. 

This  commenter  also  noted  that  there 
are  no  USFVVS  staff  at  the  port  of  entry 
ill  Rhiladelphia. 

I II IS/CDC  Response.  UUS/CDC  is 
adopting  the  propo.sal  that,  absent  prior 
approval,  a  .shiiiment  oi  live  NURs  into 
the  United  States  must  come  through 
ports  of  entry  with  a  UUS/CDC 
(luarantine  .station.  In  response  to  the 
comment  on  USFVVS  s  rec]uirements 
under  .50  Cl'R  jiart  14.  in  promulgating 
this  final  rule.  UUS/CDC  does  not 
s  intend  to  supersede — and  believes  that 
the.se  reiuiirements  are  not  inconsistent 
— anv  applicable  USFVVS  or  USDA 
regulation  nor  any  aiiplicahle  state 
regulation.  An  imjiorter  must  have  a 
1  CITES  permit  to  bring  NURs  into  the 
1  United  States,  and  an  importer  in 
in  violation  of  otherwise  applicable 

regulations  is  jirohihited  irom  impoiting 
NURs.  We  will  continue  working  with 
federal  partners  at  ])orts  of  entry  to 
ensure  that  the  administrative  burden 
ild  oil  partner  agencies  is  not  unreasonahle. 
IPs  Another  commenter  opjiosed  what 
uis  they  viewed  as  an  exception  for  NUR 
shipments  entering  the  United  States  at 
“certain  border  crossinglsl  from  Canada 


and  Mexico."  Such  an  exception, 
asserted  the  coninienters.  ran  contrary  to 
our  stated  purpose  for  the  ])ort-of-entry 
nKiuiremeiit.  These  coninienters  .said 
further  that  including  shiimients  coming 
from  U.S.  border  countries  in  the 
jiaragraph  (f)  riuiniremeiit  was  logical, 
would  have  little  economic  impact 
given  the  few  imiiorters  who  shi])  NURs 
acros.s  those  horilers.  and  would 
maintain  public  health  and  safety  at  the 
cost  of  a  small  inconvenience  to 
importers. 

/ II IS/CDC  Response.  1  lUS/ClX:  notes 
that  there  is  no  exception  in  the  final 
rule  from  the  port-of-entry  re(]uirenient 
for  over-the-road  (OTR)  siiijmients  of 
NURs  coming  from  Canada  or  Mexico.  A 
jierson  imiiorting  NURs  from  those 
countries  either  niu.st  bring  the  aniinaks 
through  ports  of  entry  with  a  UUS/CDC 
(juarantine  station,  or  obtain  prior 
Agenev  approval  for  bringing  the 
.shiiinieni  through  an  alternate  U.S.  jiort 
of  entry.  Further,  UUS/CDC  maintains 
puhlic'health  safety  through  direct 
oversight  of  the  importation,  because  a 
('.aiididate  for  registration  certification  or 
renewal  must  allow  UUS/(iD(.  to 
inspect  records,  facilities,  traiisjiort 
vehicles,  and  eiiuiimient  during 
operating  days  and  hours,  and  at  other 
iiece.ssarv  and  reasonable  times.  (See 
§71. 53(h)(1)  and  (g)(2)(i).) 


F.  Public  Comments  Regarding  Importer 
Licf^nsing  Recpiirements 

C.ommenters  addressed  the 
application  and  iiermit  renewal 
proiiosals  in  §  71.53(g).  Two 
commenters  opiio.sed  eliminating  the 
18()-dav  registration  renewal 
reijuirement  for  special  permit  holdeis. 
Rre.senting  several  examples  of  alleged 
noncompliance  and  Animal  Welfare  Act 
violations  by  "toj)  NUR  importation 
c.omi)anies  in  the  United  States."  one 
commenter  argued  that  reducing 
government  oversight  ot  comjianies 
“with  documented  histories  of 
noncompliance”  would  pose  a  serious 
threat  to  public  health.  Further,  argued 
the  commenter,  there  was  no  evidence 
in  the  record  that  the  species  subject  to 
sjiecial  permit  riujuirements 
(cynomolgus.  African  green,  and  rhesus 
monkeys)  present  less  ot  a  threat  to 
hnman  health  than  they  did  when  we 
first  established  the  reiiuirements  in 
1990.  rhe  same  commenter  asserted  we 
failed  to  make  the  case  that  moving  to 
a  2-year  renewal  period  would  he  in  the 
best  interest  of  public  health. 

Ill  IS/CDC  Response.  llllS/CDU  is 
adopting  the  proposal  to  extend  the  time 
for  special  permit  renewal  from  every 
180  days  to  every  2  years.  We  believe 
that  the  concern  about  the  reduction  in 
government  oversight  is  misplaced. 
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iHuiiiuse  regisiration  is  only  part  oi  the 
oversight  of  importers.  Importers  must 
continue  to  notify  HlhS/CDd  ol  all 
.shi])ments  and  \v(!  will  continiu!  to 
ptM'form  regular  site  visits,  inilmling  tin; 
nn’iew  of  importer  .SOPs. 

Indeed,  there  is  constant 
communication  hcitwecai  1 1!  hS/dX.  and 
importers,  hurtlua'.  (ixtiauling  the 
removal  period  is  c;onsistent  with  the 
directive  in  Executive  Order 
.section  1  that  we  apply  the  least 
burdensome  tools  for  achieving 
nigulatorv  ends. 

An  individual  commenter  sugge.sted 
changes  to  thret;  oi  the  projjosed 
paragraphs  in  (g)(1).  The  fir.st  su^estion 
was  to  change  j)aragraph  (g)(l)(ii)  h) 

.state  that  an  applicant  must  submit  a 
completed  statement  of  the  intended 
piM'initted  purpose  for  which  an  NMP  is 
imported  and  must  name  any  intended 
prospective  post-iini)ortation 
rcicipients.”  The  siicond  was  to  remove 
the  requirement  in  ])roj)osed  (g)(l)(iii) 
for  ai)i)licants  to  submit  "a  copy  ol  all” 
.SOPs.  The  final  suggestion  was  to  add 
in  proposcul  (g)(l)(iv)  a  recjuireiiKmt  foi 
ap])licants  to  submit  “coi)ies  ol  all 
Federal.  .State,  or  local  registrations.” 

////.S/CyX.’/fe.spon.se.  IIHS/CIX:  does 
not  hiilieve  it  is  reasonable  to  recpiin; 
importers  to  submit  •‘])rospective" 
recipients  of  NUPs.  MHS/CDC  routinely 
audits  im])ort(M‘  records  to  verily  that 
disirihution  is  for  i)ermitted  puri)ose.s. 

As  part  of  this  oversight.  HHS/(',D(i  will 
continue  to  iHupiire  importers  to  submit 
cojjies  of  all  SOPs.  However,  in 
response  to  the  commenter's  third 
suggestion,  tlu;  linal  ruU;  will  riKjuiu!  a 
copy  of  all  federal,  state,  or  local 
registrations,  licenses,  and/or  permits. 

Another  commenter  said  that  HUS/ 

Cix;  should  retpnre  applicants  for  an 
imjjorter  license  or  lic(;nse  renewal  to 
submit  the  documentation  recpiired 
under  ^  71..5:f(i)  for  worker  protection 
and  §  71.r»3(l)  (piarantine  facilities  as 
part  of  the  j)ermit  a])plication  process. 

HHS/CDC  Rasponsi^.  We  ha\'e  add(;d 
clarifving  language  to  tin;  title  and 
throughout  §  71..'S:f(g)  of  the  final  rule  to 
make  it  clear  that  the  same 
documentation  is  lUMuled  to  apply  lor 
nigistration  or  renewing  a  registration 
cmtificate  for  importing  NHPs. 

f.’.  Public  (’.oinincnts  R(;<>(ir(bng 
Rccor(lkccpin}>.  Rcportin;^.  and 
Notification  Rc(inircincnts 

.S(!veral  commenters  discu.ssed 
various  |)ropos(;d  recordkee])ing. 
reporting,  and  notification  requirements 
ill  §  71  .filUh),  (i).  (k).  (m),  and  (n). 

An  individual  suggested  that  we 
change  jiaragraph  §  71..'i:i(h)  to  recpiire 
that  importers  develop  and  document 
compliance  with  a  written  iiolicy:  revise 


71..'i:i(h)(2)  to  reipure  that  inqiorters 
collect  or  create  records  ol  the  intended 
purpo.se  for  imported  NHPs  and 
maintain  records  regarding  each 
distribution  of  imjiorted  primates;  and 
clarify  in  §  71  ..'"cKhlCl)  how  an  importer 
mu.st  authenticate  (dectronic  records,  il 
HHS/CIX;  would  permit  .such  records. 

I n IS/C:D(:  Response.  Each  HUS/HDC- 
regi.stered  NHP  importer  is  subjected  to 
periodic,  mandatory  site  visits.  During 
these  site  visits,  HHS/(’,1X',  stall  a.ssesses 
conqiliance  with  recordkeeping 
recjuirements.  Importers  are  also 
recpiired  to  provide  HlhS/HIXl  stall  with 
an  intended-use  statement  for  each  NHP 
that  was  di.strihuted  following  HlhS/ 

CDC;  (piarantine.  Failure  to  comply  with 
these  recordkeejiing  recpiirements  may 
result  in  suspension  or  iorleiture  oi  an 
imjiorter's  HHS/(iDC,  registration.  HITS/ 
CDC  also  agrees  that  there  should  he  a 
rtHpiirement  for  time-dating  oi 
electronic  records  in  a  manner  that 
cannot  he  altered,  and  lor  hack-up 
copies  of  such  records.  We  have  revised 
71.r):i(h)(:i)  accordingly. 

One  commenter  exjiressed  general 
siqiport  for  the  proposed  reporting 
riupiirements  and  asked  that  we  notify 
IISEWS  if  we  receive  disease  reiiorts 
from  inqiorters  that  might  raise 
concerns  about  its  wildlife  inspections. 

iniS/CDC  Response.  With  regard  to 
the  commenter’s  recpiest  that  IkSl'W.S 
“receive  disea.se  reports  Iroin  iuqiorteis 
that  might  raise  concerns  about  its 
wildlife  insjiections,”  HHS/CDC 
routinelv  informs  USFWS  of  ongoing 
potentially  life-threatening  disease 
outbreaks  occurring  among  D.SFW.S- 
licensed  facilities. 

The  same  commenter  strongly 
recommended  that  HfTS/CDC  recpiire 
tattoos  or  microchip  numbers  lor  NHPs 
to  better  identify  animals  involved  in  a 
transfer  or  transaction. 

IIHS/CDC  Response.  Paragraph 
(l)(;i)(i)  of  this  final  rule  requires 
importers  to  ensure  that  all  NHPs  are 
identified  individually  with  a  unicpie 
number  or  alphanumeric  code 
permanently  apjilied  to  the  NHP. 
However,  consi.stent  with  our  intent  to 
.set  performance-based  recpiirements.  the 
rule  does  not  recpiire  one  speciiic 
identification  yet  allows  the  inqiorter  to 
select  a  "tattoo,  microchiii,  or  other 
jiermanent  identilier.’  I  his  nupiirement 
ensures  that  NHPs  may  be  identified  in 
anv  transfer  or  transaction. 

The  januarv  21)11  NPRM  siiecilically 
solicited  public  comment  on  how  long 
records  should  In;  maintained  by  the 
imiiorter,  e.^..  for  the  expected  life  of 
the  NHP.  One  commenter  .said  that,  as 
written.  §71.. 'TKh)  failed  to  indicate 
how  long  an  importer  must  maintain 
documentalion,  and  suggested  a 


retention  jieriod  similar  to  existing 
IJSDA  recpiirements  (/.e..  2  years  after 
di.s|H)sition).  Two  commenters  as.serted 
that  the  retention  period  under 
])aragraph  (h)  should  he  at  least  lor  the 
life  of  the  animal,  plus  a  post-mortem 
period  to  investigate  di.sease  outbreaks 
or  rules  violations.  One  commenter 
agreed  that  the  retention  period  for 
§71..'i2(h)  documentation  should  be  lor 
the  life  of  the  NHP. 

IRIS/CDC  Response.  WMS/CDC  agrees 
with  commenters'  concern  that  there 
should  be  a  sjiecilied  period  lor  whic.h 
an  importer  must  keej)  the  written 
certifications  retpiired  under 
§  71..'i:i(h)(1),  and  has  revised  the  linal 
rule  to  specify  the  period  of  rcicord 
retention  as  2  vears  after  distribution  oi 
transfer  of  the  animal.  In  §  71  ..'52(h)(2)  of 
the  final  rule,  HHS/CD(.  also  clarifies  its 
intention  for  importers  to  maintain 
records  regarding  each  distribution  of 
primates  for  the  recpiired  2-year  jieriod, 
including  information  identifying  each 
animal  in  a  shipment.  We  believe  these 
retention  periods  are  sufficient  for 
protecting  public  health  and  tracking 
NHPs  after  their  release  from 
(piarantine.  and  that  it  is  overly 
burdensome  to  re(piire  record  retention 
for  the  life  of  an  NHP  and  a  jieriod  after 
death,  as  some  commenters  suggested. 

Another  commenter  asked  whether 
importers  must  document  the  intended 
jiurpose  for  the  life  ol  the  N1  IP,  what  tin; 
effects  would  be  if  there  were 
subse(pient  movements  ol  the  NHP 
within  the  United  States,  and  wluithei 
paragraj)!!  (h)  ajiiilied  to  offspring  of 
imiiorted  NHPs. 

IlUS/CnC  Response.  WWS/Vm:  has 
revised  §  71.52(h)  to  state  expressly  that 
an  inqiorter  must  develcqi  and 
document  conqiliance  with  a  written 
policy  for  use  and  distribution  of  NHPs 
and  their  offsiiring.  Paragraph  (h)(1)  also 
makes  clear  that  it  is  the  importer’s 
obligation  to  collect  a  signed  record  ol 
the  intended  jiurjiose  for  which  NHPs 
are  imported  from  the  customer,  and  to 
take  reasonable  stejis  to  ensure  that  its 
customers  will  use  NHPs  in  accordaiu.e 
with  Part  71.  These  records  must  be 
retained  for  three  years  alter 
distribution.  The  original  inqiorter  is 
not  responsible  for  documenting 

subseipient  movements  of  the  NHP 

beyond  the  initial  transfer.  Again,  this  is 
a  (-odification  of  the  accejited  current 
jiractice  that  inqiorters  only  distribute 
N1  IPs  for  scientific,  educational,  or 
exhibition  iiurposes  as  defined  in  this 
final  rule. 

One  commenter  rcKpiested 
clarification  on  jirojio.sed  rcupiired 
certifications  under  paragraph  (h)(5), 
and  asked  how  HHS/ODC  would 
monitor,  track,  and  record  these 
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certifications;  how  often  the  importer 
should  provide  ns  witli  certifications; 
and  how  snl)se(|uent  inovcanent  of  NHFs 
and  their  offspring  wonhl  affect  tin; 
certifications.  Another  connnenter  said 
they  were  uncertain  wluither  the  sellers 
neiuled  to  v(;rify  the  authoritv  of  the 
|)(!rson  who  cca'tifies  use  of  primates  at 
the  purchasing  institution,  and  said  they 
w(!r(!  against  imposing  a  nupunamait  on 
the  selha’  other  than  maintaining 
certification  from  the  consigma;. 

llUS/CAXj  Ih^sponm^.  Riigarding  the 
comment  on  how  w(!  would  receive  and 
track  certifications  nucha’  projco.sed 
^  71 .53(h)(r))  (not  adopted  under  the; 
final  ride),  we  note  that  the  intent  of  the 
final  reciuirements  under  jjaragraph  (h) 
is  for  the  imj)orter  to  retain  the  records, 
not  to  .send  them  to  HHS/CDC.  HMS/ 
CDC  will  review  certifications  in  jjerson 
and  regularly  through  an  audit  process 
yet  does  not  expect  inpjorters  to  ciatifv 
the  authority  of  the  signatory  beyond 
normal  due  diligiaice.  An  exam])le  of 
cine  diligence  would  he  for  the  imjjortca’ 
to  include  a  statement  of  authority  on 
the  ccatification  form. 

Two  conmuaiters  commented  on  the 
pro])o.sed  reciuirement  in  §  71..53(i)(3)  on 
notific;ation  to  HllS/CIXi  of  a  workca-'s 
ex])osnre  to  a  zoonotic  illness.  I’lie 
commentcas  said  we  should  change  this 
provision  to  make  it  consi.stent  with 
othca',  similar  rejeorting  re(|uirianent.s. 
Specificallv.  said  the  commenters.  the 
provision  should  read,  “An  importer 
must  immediately  contact  1 11  IS/CdXi  hv 
telephone,  SMS  text,  or  email,  as 
s])ecified  in  the  importcir's  standard 
operating  proc:edure.s,  to  report  anv 
instance  of  a  workia'  ex])o.sed  to  a 
zoonotic  illness  and  must  include 
instructions  for  contacting  HHS/CD(i  in 
its  worker  ])rotection  ])lan.”  For  the 
same  ri^ason,  the  commenters  suggi^sted 
revising  the  sentence  on  notification  in 
§  71.53(i)(9)  to  read  as  follows;  “The 
importer  must  ])romi)tly  notify  MHS/ 
CDC  hy  telephone,  SMS  text,  or  email  as 
specified  in  the  importer’s  standard 
operating  j)roc:e(lnres  if  such  illness 
occurs.” 

The.se  same  commenters  suggested 
revising  §  71..53(kK5)  to  ])ermit  notifying 
l  lllS/CDC  of  the  arrival  of  an  NHF 
.shi])ment  by  SMS  text  or  email  as 
specified  in  the  im])orter’.s  SOPs.  They 
also  re(|uested  that  llHS/(iD(]  should 
permit  written  notice  hy  email  in 
notification  reiinirements  hefore 
authorizing  the  import  of  NllPs  in 
§71..53(n)(2). 

////.S/ax;/?e.s’pon.s’e.  llllS/CDC  agrees 
with  the  commenters  and  has  revised 
the  text  of  the  final  ride  to  expre.ssly 
permit  notifying  the  Agency  by 
telephone,  text  mes.sage,  or  email  of 
worker  exposure  to  a  zoonotic  illness. 


Other  commenters  addressed  the 
])ro])osed  health  reporting  reiinirements 
in  §  71.53(m).  One  connnenter 
(jiiestioned  the  propo.sal  in  ])aragraph 
(m)(4)  that  an  importer  must  notify 
HllS/CiDC  if  the  mortalitv  of  an  Nl  lP 
cohort  exceeds  .5  percent.  The 
commenter  said  this  threshold  could 
preclude  the  earliest  detection  of 
outbreaks  or  identification  of 
a.ssociations  between  cases,  and  argued 
that  we  should  establish  an  evidence- 
ha.sed.  risk-averse  threshold  through 
epidemiological  analysis  and  other 
available  data. 

Regarding  the  propo.sal  in  paragra])!! 
(m)(7)  that  an  importer  notifv  HllS/(iD(] 
within  48  hours  if  an  NHP  exhibits  signs 
of 'FB,  four  commenters  a.sserted  the 
reporting  ])eriod  should  be  24  hours. 
These  commenters  said  that  because  FB 
is  extremely  communicable  and  highly 
dangerous  to  humans,  it  was 
“non.sensical”  to  have  a  reporting 
])eriod  that  is  double  that  for  reiiorting 
other  zoological  diseases.  'Fhe 
commenter  said  that  although  paragraph 
(m)  .stated  pro]jo.sed  notification 
reiinirements  for  six  events,  the  failure 
to  define  what  would  constitute  a 
“severe"  illness  made  the  provision 
ambigiioiis.  and  difficult  to  either 
coinplv  with  or  enforce. 

UHS/(AXn{(:sf)ons(;.  In  ^  71 .53(m)(2). 
the  final  ride  reiinires  notifying  the 
Agenc.y  of  any  morbidity  or  mortality  of 
animals  in  quarantine,  rather  than  of 
“severe  illne.ss  or  death”  as  proposed. 
Similarly,  §  71  ..53(m){4)  of  the  final  ride 
removes  the  .5  percent  threshold  for 
notifying  HHS/CTXi  of  morhidity  or 
mortality  in  a  shipment  between 
embarkation  from  the  county  of  origin 
through  release  from  quarantine  in  the 
United  States.  Instead,  as  with 
paragraph  (m)(2).  the  rule  requires 
notification  of  any  morbidity  or 
mortality  during  the  period  described. 
As  to  the  comment  that  we  set  an 
evidenced-hased  threshold  for  reporting 
mortality,  we  noted  previously  that  the 
mortality  rates  for  special  permit 
process  NllPs  during  shipment  and 
quarantine  has  been  less  than  1  percent 
over  the  last  .5  years  (Roberts.  2008; 
DeMarens.  1009).  'Fherefore.  requiring 
notification  of  i/nv  morbidity  or 
mortality  sets  a  conservative,  evidence- 
ba.sed  re])orting  standard.  Further,  we 
have  .set  a  more  conservative  24-honr 
requirement  in  71  ..53(m)(7)  for 
notifying  the  Agency  of  positive  or 
suspicions  TST  results  as  most 
protective  of  human  health.  All 
notification  periods  in  §71..53(m)  are 
now  24  hours. 

'Fhese  i.ommenters  akso  suggested  that 
notification  requirements  in  proposed 
S  71..53(]))(2)(i)  and  (ii)  for  zoo-to-zoo 


transfers  mirror  the  requirements  for 
lahoratorv-to-laboratory  transfers  in 
proj)osed  §  71  ..53(q)(2)(i)  and  (ii). 

HHS/CDC  RasponsH.  HFIS/CDC  agrees 
that  notification  requirements  should  he 
the  same  for  lahoratory-to-lahoratorv 
transfers  as  for  zoo-to-zoo  transfers  and 
has  edited  the  text  of  the  final  rule 
accordinglv. 

//.  Piihlic  Conuitcnts  Worker 

Protection  Peqnireinents 

(’ommenters  addre.ssed  the  training, 
notification,  and  SOP  requirements  in 
propo.sed  §71..53(i).  One  commenter 
.said  FlllS/UDC]  .should  .s])ecifv  a 
maxinunn  interval  between  training 
sessions.  Two  commenters  .said  we 
should  require  emjjloyee  training  on 
jKist-exposiire  procedures  when  the 
em])loyee  is  hired  and  at  least  annually 
thereafter.  One  commenter  siigge.sted 
that  worker  training  include 
contingency  plans  to  prevent  exposure 
to  NHPs  during  transit. 

HHS/CDC  Response.  HUS/ODO  agrees 
with  the  comment  that  worker  training 
requirements  should  specify  when 
workers  should  receive  initial  training 
and  the  maximnm  acceptable  interval 
between  trainings.  NHP  workers  should 
receive  initial  training  when  they  are 
hired  or  before  rec.eiving  a  shipment  of 
NHPs.  and  refresher  training  at  least 
annually.  However,  because  each 
facility  varies  in  size  and  importation 
frequency,  we  have  dec.ided  to  evaluate 
training  frequency  upon  review  of 
im|)orter  ap})lication  and  SOPs,  in 
keeping  performanc.e  based  standard  of 
review.  This  poliev  of  review  also 
addresses  another  conunenter's  concern 
for  refresher  training  on  post-exposure 
procedures.  As  stated  in  §  71.53(i)(4)(i), 
worker  protection  plan  training  must 
include  how  to  avoid  and  respond  to 
disease  exposures  a.ssociated  with 
NHPs.  Plans  for  refresher  anil 
contingency  training  should  also  he 
included  in  the.se  SOPs. 

One  commenter  fully  supported  the 
pro])osed  ])lan.s  for  im]5orters,  and 
especially  noted  his  or  her  apjireciation 
of  the  worker  PPE  requirements  for 
employees  who  handle  live  NHPs. 
which  the  commenter  .said,  would 
benefit  USFWS  insjiectors.  'Fhis 
connnenter  added  a  request  that  we 
notify  the  USFWS-Office  of  Law 
Enforcement  of  onr  concerns  with  their 
inspectors  who  might  he  responsible  for 
in.s|)ecting  a  shipment  of  wildlife  later 
found  to  he  a  source  of 'FB  exposure. 

lUIS/CDC  Response.  We  will 
continue  to  work  with  and 
communic.ate  with  onr  federal  ])artner.s 
who.se  em])loyee.s  may  he  ex})o.sed  to 
NHPs  while  insj)ecting  animal 
shipments  to  ensure  awareness  of  any 
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iiniilth  concerns,  including  the  potential 
for  exposnn;  to  TH.  We  iu)te  that 
lISFW.S  inspectors,  as  with  all 
individuals,  shonid  he  wearing 
a|)pro])riat(!  (?ye  and  res|)iratt)rv 
protection  when  handling  or  within  live; 
ie(jt  of  thi!  Iiv(!  NHF  shipments. 

.Another  cominentm'  asked  why  w(! 
mcoininended  hepatitis  0  vaccim?  rather 
than  he|)atitis  A  vaccine,  asserting  that 
animals  fnM|n(nitlv  arrivt;  in  (piarantine 
with  naturally  occurring  positive  titers 
of  hepatitis  .A.  and  that  hitpatitis  A  is  a 
disea.se  commonly  found  throughout  the 
world,  including  tlui  United  .States. 

mis/cix:  ncspoiisa.  in  the  NORM, 
(3)('.  did  not  recommend  sptunfic 
vaccines  as  part  of  the  worker  protection 
j)lan.  HH.S/(',n('  niconunends  that  all 
workers  who  an;  at  high  risk  of  ex])osure 
to  NMPs  l)(!  current  on  routine 
vaccinations,  in  accordance  with  good 
j)ul)lic  health  practice  and  as  reflected 
in  the  Advisorv  (x)mmittee  on 
Immunization  Practic(^s - 
recommendations. 

I.  Public  Cionuuents  Ib^fiurdin;^ 
luiiiipiucnt.  Transfcv/Tvanspoi't.  and 
Hundlino 

(^ommentcas  discus.sed  the  |)roposed 
rcuinireimaits  in  71..'j3(j)  and  71..'i3{k) 
for  NHP  (U]nipnient.  pr{)C(!ssing. 
transport,  and  ithaitification.  An 
individual  commeuter  made  sevcual 
comments  concerning  these  propo.scul 
provisions.  The  t:ommenter  described  as 
"nnrealistic"  the  ])ropos(!d  recpiirement 
in  paragraj)h  (j)(.'i)  that  only  an  im])orter 
or  an  authorized  rej)re.seutative  could 
receive  a  shipment  of  NIIPs.  For 
airjjlanes.  .said  the  commenter.  a  plane 
will  not  wait  if  there  is  no  one  present 
who  has  authority  to  take  rec:eipt  of  the 
shijunent  under  this  requirement. 
Instead,  said  the  commenter,  IIHS/UUC 
shonid  require  a  contingency  plan  to 
addrtjss  Agenev  concerns. 

liUS/ebe  Response.  UHS/CDC  made 
a  numher  of  changes  to  the  final  rule  in 
response  to  comments  on  the  proposed 
standard  operating  recjuirements  and 
e()uipment  standards  for  crating,  caging, 
and  transporting  live  NllPs.  We  have 
deletcul  proposed  paragraph  ())(4),  and 
renuml)(;red  proposed  paragraphs 
through  (j)(13)  as  (j)(4)  through  (j)(12)  in 
the  final  rule.  Paragraph  (j)(4)  of  the 
final  rule  requires  an  inqiorter  to 
establish  an  emergency  contingency 
j)lan  in  the  unlikely  event  that  the 
imjKirter  or  its  representative  is  nnahle 
to  meet  the  conveyance  transporting  an 
NHP  shipment.  This  change  makes  clear 
HHS/(33(7.s  intent  that  importers  should 
anticijiate  and  plan  for  contingencies. 


.Similarly,  the  commenter  de.scrihed  as 
“unnialistic"  our  pro|)osal  in  paragraph 

(j) (H)  that  (hiring  NHP  transiiort, 
recirculated  air  in  the  NHP 
compartment  must  he  1  IliPA-filtered. 
given  that  neither  planes  nor 
commercial  O  TR  trucks  commonly  are 
equipped  with  such  air-filter  systmus  for 
cargo.  Riigardiug  our  |)roposal  in 
jiaragraph  (j)(t))  concerning  cargo 
loading  of  N1  IP  shipments,  this 
individual  said  importers  have  little 
control  over  aircraft  loading  |)rocedure.s. 
and  cannot  enforce  loading 
reciuirements.  The  individual  suggested 
we  work  with  the  International  Air 
Transport  Association  (lATA).  For 
Jiaragraph  (j)(  l  1),  the  commenter 
suggested  beginning  the  jirovision  with, 
“lAireach  imjiortation  itinerary,” 
arguing  that  without  this  language,  we 
would  reejuire  monitoring  and 
certification  during  each  shijimeut. 
Finallv.  regarding  jiaragrajihs  (j)(13)  and 

(k) (3).  this  individual  suggested  we 
exjiressly  reejuire  the  removal  of 
jiotentially  contaminated  material  from 
ground  transjiort  vehicles  ‘‘ujion  arrival 
at  the  (juarantiue  facility.”  and  the 
ajijirojiriate  disjiosal  of  biohazardous 
waste. 

HIIS/CIX:  Response.  1 IHS/CDC 
recognizes  that  while  the  imjiorter  may 
not  have  control  over  how  a  jilane  is 
loaded  at  the  jiort  of  destination, 
imjiorter  .SOPs  should  include 
information  for  training  of  airjiort  cargo 
handlers  regarding  the  imjiortance  of 
loading  NHPs  into  aircraft  to  assure  that 
no  contamination  of  other  cargo  occurs 
and  that  any  issues  with  the  shijiment 
he  easily  determined  and  corrected. 
Further,  we  have  revised  the 
nHjuirement  jirojiosed  in  jiaragrajih 
(j)(8)  (codified  in  the  final  rule  as 
jiaragrajih  (j](7)]  to  give  imjiorters  the 
ojition  of  either  ensuring  an  adequate 
ventilation  .sy.stem  is  in  jilace.  with 
HEl’A  filtration  for  airflow  circulating 
between  NHPs  and  jia.ssengers  traveling 
with  a  shijiment  of  live  NHPs,  or 
jiroviding  NHP  transjiort  workers  with 
resjiiratorv  PPF  if  there  is  not  an 
adeejuate  ventilation  sy.stem.  The 
Agency  believes  this  change  makes  the 
Jirovision  less  jirescrijitive  while 
offering  adeejuate  jirotection  against 
transmitting  zoonotic  diseases  from 
NHPs  to  humans  traveling  on  the  same 
convevance. 

We  have  akso  revised  jirojiosed 
jiarapqih  (i)(11)  (jiaragrajih  (jKlO)  of 
the  final  rule)  to  make  clear  that  before 
heginning  ojierations,  or  “for  each 
imjiort,”  imjiorters  must  establish  and 
document  the  conununicalile  disease- 
jirevention  .SOPs  to  he  carried  out 
throughout  the  chain  of  cu.stody.  In  final 
rule  jiaragrajih  (j)(12),  HH.S/CDO  has 


adojited  the  commenter  suggestion  to 
state  exjire.ssly  that  imjiorters  must 
ensure  .SOPs  for  both  the  removal  from 
transjiort  vehicles  and  jirojier  disjiosal 
of  biohazardous  wa.ste  following  a 
shijiment  of  live  N1  IPs. 

An  individual  said  we  should 
consider  reejuiring  at  lea.st  two  transjiort 
workers  for  over-the-road  (O  TR)  NHP 
shijiments,  written  contingency  jilans. 
and  signage  on  the  transjiort  vehicle 
warning  the  jinhlic  to  call  a  designated 
numlier  before  entering  a  vehicle 
trausjiorting  live  NHPs.  'The  commenter 
suggested  further  that  we  reejuire  OTR 
shijijiers  to  register  with  HH.S/CdX;  and 
undergo  training  sjiecific  to  transjiort 
workers.  Another  commenter  suggested 
having  OTR  transjiorters  register  with 
HH.S/(3D(].  This  same  commenter  also 
suggested  (iP.S-ecjuijijied  vehicles  that 
meet  "certain  minimum  standards.”  and 
with  ojierators  jiossessing  “all 
ajijilicahle  license.s/jiermits  to  ojierate  as 
a  commercial  transjiorter.” 

illlS/CAXi  Response.  In  resjion.se  to 
the  comment  that  we  nujuire  two 
transjiort  workers  jier  OTR  transjiort 
shijiment  of  NHPs,  and  that  these 
transjiort  workers  and  vehicles  he 
subject  to  certain  additional 
reejuirements.  we  note  that  HH.S/(;D0 
has  not  traditionally  regulated  transjiort 
workers,  hut  rather  NHP  imjiorters. 
Accordingly,  we  believe  that  continuing 
to  regulate  NHP  imjiorters,  rather  than 
jilacing  new  re(juirements  on  transjiort 
workers  is  the  lie.st  way  to  jirotect  jiuhlic 
health.  However,  we  agree  with  the 
commenter  that  imjiorters  should  jilan 
for  contingencies  in  O'TR  transjiort.  and 
have  revi.sed  §  71  ..^)3(i)(4)(i)  to  clarify 
that  worker  jirotection  jilans  should 
address  jirocedures  for  resjionding  to 
emergencies  during  transjiort. 

/.  Public  Conunents  Regarding 
Quarantine  Facilitv  Recjuireinenis 

Conunenters  addre.ssed  the  jirojiosed 
jirovisions  on  ejuarantine  reejuirements 
in  S  71. .'53(1)  for  imjiorters  not  otherwi.se 
exemjited  under  this  jirovision  (i.e.. 
authorized  zoo-to-zoo  and  lali-to-lali 
transfers). 

Two  conunenters  commented  on  the 
jirojiosed  air-handling  system 
reejuirements  in  §  71  .,'53(l)(2)(v)  and  (vi) 
that  would  mandate  a  sejiarate  svstem 
for  each  (juarantiue  room,  which  would 
remain  under  negative  jiressure  relative 
to  the  common  hallway  or  anterooms. 
One  commenter  said  the  nujuirement 
needed  further  exjilanation.  given  that 
inhibiting  air  mixture  between  rooms 
could  he  accomjili.shed  with  sejiarate 
exhaust  (ujiiijiment  for  each  room  or  a 
dedicated  exhau.st  sy.stem  that  jiools 
adjacent  rooms.  The  commenter  noted 
that  exhaust  systems  are  on  emergency 


11530 


Federal  Register / Vol.  7B,  No.  32 /Friday,  February  15.  2013/Rules  and  Regulations 


giMierator  power  and  supply-side  air  to 
{|iiarantim!  rooms  is  often  provided  with 
a  common  UVAd  (heating,  ventilation, 
and  air  conditioning)  system.  Rcjgarding 
the  airflow  indicator,  tin;  other 
commenter  asked  whether  it  would 
snlTici!  to  confirm  iKJgalive  prcjssiin;  in 
tlu!  wards  and  no  air  circulation  out  of 
the  ward,  if  the  imi)orter  mounted  a 
pr(!ssure  monitor  in  tlu;  wall  indicating 
negative  pressure  in  the  ward  com|)ared 
to  the  exterior. 

HIIS/CDC  Hasponsr.  Ill  IS/CDC  agr(;(;s 
with  the  commenter’s  concerns  above 
and  has  edited  the  text  of  the  final  rule 
to  better  ex])lain  the  intent  of  the 
provision. 

One  commenter  asked  whether  under 
proposed  §  71  ..53(l)(3Kiii),  HH.S/CD(] 
should  permit  vet(;rinarv  discretion 
within  a  (juarantine  room  to  use  nets  or 
glov(;s  to  reca])tnre  a  small  NHP  rather 
than  anesthetizing  or  traiujiiilizing  the 
animal  “before  handling.”  The 
commenter  said  that  the  pro])os(;d  text 
would  preclude  the  use  of  these 
alternative  cajjtnn;  methods — even 
where  exp(;rienced  personnel  would  he 
involved  in  the  reca])tnr(; — and  the  size. 
s|)(;cies,  or  clinical  soundness  of  the 
animal  would  warrant  a  non-chemical 
restraint. 

I inS/('D(J  Besponsa.  To  address  the 
comnu;nt  that  Hi  kS/fiDC]  should  permit 
the  ns(;  of  methods  other  than 
anesthesia  or  traiupiilizer  before 
handling  a  live  NHP,  we  have  revised 
S  71  ..53(i)(3)(iii)  to  allow  handling  where 
an  animal  is  “otherwise  restrained." 
Becan.se  anesthetizing  or  tran{|iiilizing  a 
live  animal  before  handling  is  mo.st 
protective  of  human  health  and  safety. 
tho.se  are  the  preferred  methods  under 
the  regulation.  However,  we  recognize 
that  using  an  alternative  restraint 
method  may  he  a])jjropriate  where  tlie 
re.straint  is  jjart  of  the  facility's  SOPs 
and  is  the  last  resort  for  obtaining  ejuick 
cai)tnre  and  veterinarv  liandling  of  a 
live  NHP. 

'I’hen;  were  several  observations  and 
suggestions  from  comment(;r.s 
concerning  the  proposed  necropsy  and 
diagnostic  testing  re()uirements  under 
§71. .53(1),  with  most  commenters 
addr(;s.sing  TB  te.sting  and  procedures. 
One  commenter  recommended 
rei)lacing  the  propo.sed  TB  testing 
proc(;dnre.s.  Another  {;omment(;r  said 
that  cairrent  TB  testing  methods  n.sed  in 
NHP  screening  are  inadecpiate,  and  that 
the  j)ropos(;d  changes  to  these  methods 
“do  not  go  far  enough”  to  jjrotect  public 
and  NHP  health  and  welfare.  And 
another  commenter  sugge.sted  we 
reconsider  the  decision  to  rely  on  TB 
.skin  te.sting  using  the  mammalian  old 
tuhercnlin  (MOT)  method.  The 
commenter  .said  that  skin  te.sting  is  “a 


|)oorly  performing  test  in  many  NHPs,” 
that  the  ciirr(;nt  retjuirements  for 
multi ph;  te.sting  at  2-w(;ek  intervals  is 
“physiologically  demanding”  on  the 
animals,  and  that  th(;re  is  an  inherent 
risk  to  animals  and  humans  each  time 
an  N1  IP  mn.st  lu;  immobilized  for  such 
testing.  The  same  commenter  argued 
alternativ(;ly  for  “currently  available 
confirmatory  tests,  which  can  lu; 
utilized  in  conjunction  with  skin 
testing,  minimizing  repeat 
immobilization  procedures.” 

Another  comment(;r  said  that  there  is 
a  diagnostic  TB  test  other  than  the 
intraclermal  TST  and  HHS/CDO’s  failure 
to  r(;cognlze  the  alternative  test  has 
ham])ered  sales.  The  commenter 
a.sserted  that  the  alternative  test  ])ermits 
use  of  the  .same  blood  sample  drawn 
during  a  health  examination  and 
provides  results  in  minutes  rather  than 
ilays.  This  commenter  said  that  TST 
measured  only  cell-mediated  immunitv. 
which  might  he  su]3])re.s.sed  in  a  latent 
inlection,  and  that  combining  TST  with 
m(;a.sun;s  of  humoral  immune  re.s})onse 
would  increa.se  diagnostic  power  and 
could  reduce  tlu;  ])os.sil)ilitv  of  failing  to 
detect  lat(;nt  inlection  during 
(|uarantine.  This  conmu;nt(;r  further 
a.ssert(;d  that  th(;r(;  was  no  jjroof  of  TST 
working  in  all  NHP  s]u;cie.s,  that  there 
is  no  r(;(iuir(;ment  to  test  new 
production  hatches  of  TST  on  primates, 
and  that  im])o.sing  the  .sanu;  te.sting 
r(;(jnir(;ment.s  on  all  NHPs  is  an 
approach  based  on  tradition,  not 
scientific  nu;rit.  Another  comment(;r 
also  ol)j(;cted  to  maintaining  the  TS'I’, 
saying  that  given  the  i)oor  r(;liahility  of 
T.ST  results  in  NHPs.  we  should 
strengthen  the  pro])osed  re(|uirenu;nt.s  to 
reflect  the  he.st  available  science  and 
]jractice.s  for  test  methods  and  regimens. 

Yet  another  commenter  recommended 
“rejdacing  the  (j)roposed)  tuberculin 
te.sting  procedures.”  The  commenter 
also  said  tliat  rather  than  rely  solely  on 
“])oorly-performing  .screening  te.sts  in 
(piarantine,”  HHS/CDCi  should  recpiire 
“currentlv  available  confirmatorv  tests 
and  then  rigorous,  ongoing  hio-security 
and  .snrv(;illance  once  in  the  managed 
zoo  collection.”  Noting  the  ])ropo.sed 
r(;(]uir(;ment  for  inclmling  in  the  SOPs  a 
grading  scale  interjjretation  of  TSTs  for 
NHPs  in  (luarantine,  this  commenter 
sugge.st(;d  removing  this  reciuirement 
from  §  71 .53(l)(3)(ix),  and  instead, 
grading  reactive  animals  in  import 
(]uarantine  either  as  negative  or  positive. 
The  commenter  a.sserted  that  altliough 
(piarantine  facilitiiis  might  u.se  such  a 
scale  during  imiiort  (piarantine,  many 
“do  not  recognize  ‘(piestionahle’ 
respon.ses,”  and  prefer  to  err  “on  the 
side  of  caution.”  Similarly,  another 
commenter  said  it  preferred  to  grade 


niactions  for  animals  in  import 
(piarantine  as  positive  or  luigative.  The 
commenter  a.sserted  that  that  the  TB  test 
itself  is  imperfect,  and  that  “anv  range 
of  abnormal  display  may  he  siien  on  an 
individual  that  is  truly  infected." 

I U IS/CDC  I\(^sp<mse.  HH,S/(',D(;  does 
not  accept  the  a.ssertions  that  tluire  are 
currently  TB  tests  more  ajipropriate 
than  the  reipiired  MOT.  hut  luilieves 
that  a  more  improved  test  may  he 
developed  in  the  future.  The  currently 
approved  test  for  the  diagnosis  of  TB  in 
NHPs  is  the  TST  performed  using  MOT. 
O.lcc  injiicted  intradermally  in  the 
palp(;hrnm  and  observed  at  24,  48.  and 
72  hours  (ILAR.  IttHO).  Other  TB  tests 
have  been  (ivahiated  hut  it  has  been 
noted  that  “no  single  screening  test  will 
meet  all  the  reipiirements  for 
surveillance  and  diagnosis  of  TB  in 
nonhuman  primates.  Instead,  the  use  of 
.s(;v(;ral  tests  in  combination  can 
increa.se  the  overall  .sensitivity  and 
specificity  of  scriiening  and  surveillance 
programs  and  likely  repre.sents  the 
future  of  TB  t(;.sting  in  nonhuman 
lirimates”  (Lerche,  2008).  HHS/CTX;  will 
continue  to  reipiire  the  T.ST  until  an 
improved  testing  procedure  is 
develojied.  Until  then,  if  test  nisulls  are 
positive,  the  imi)()rl(;r  mav  elect  a 
liatterv  of  t(;.sts  to  confirm  the  T.ST 
finding,  and  in  consultation  with  HH.S/ 
UDU.  may  choo.se  either  to  treat  or 
((uthanize  tlu;  animals.  Furth(;r, 
(:onc(;rning  grading  .s(:al(;.s  for  aniimds 
with  “(pi(;.stionahl(;“  r(;sp()ns(;.s.  HITS/ 
(dX;  aj)j)r(;(:ial(;s  that  many  NHP 
imi)()rters  consider  any  M()T  reaction  as 
positive.  Again,  our  r(;gidati()ns  are 
intluenced  by  the  ILAR  guidelines 
(ILAR.  1980).  which  do  allow  subjecting 
NHPs  to  furth(;r  t(;sting  in  a  “susp{;ct” 
case  of  TB.  HlLS/CdX'.  heli(;v(;,s  that  it  is 
])(;rmi.ssil)le  for  an  imjjorter  to  interjjret 
the  TST  according  to  the  import(;r's 
a})prove(l  standard  oj)(;rating  jirocedure 
and  to  do  further  diagno.stic  t(;.sting  for 
NHPs  with  a  suspect  TB  reaction  as 
(l(;fin(;(l  by  the  SOP. 

A  comm(;nt(;r  n()t(;(l  that  paragraph 
(1)(3)  should  spell  out  steps  for 
(•((moving  sam])l(;s  from  the  (puirantine 
ward  to  perform  laboratory  analy.ses. 

HHS/CDC  Hnsponsf^.  In  r(;.sp()n,s(;  to 
the  comiiKuiter's  observation  that  tluae 
was  no  language  in  the  ])r()p().s(;(l  ride 
(l(;.scrihing  ])r()(;(;(lur(;.s  for  ('(anoving 
.sampl(;s  from  the  (juarantine  ward, 

I II  I.S/(’.1X',  has  added  a  ((((juirement  in 
§  71.53(l)(3)(iv)  for  imjiorters  to  (l(;,s(:rih(; 
])roc(;(lur(;s  for  handling  and 
transjiorting  such  sam))l(;.s. 

Thre(;  comm(;nt(;r.s  noted  that 
|)r()|)os(;(l  §  71 .53(l)(3)(viii)(B)  would 
(•(((juire  antibody  t(;.sting  for  animals 
surviving  (juarantine  and  disjilaying 
signs  suggestive  of  a  filovirus  infection. 
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but  that  paragraph  (l)((i)(viii)  ol  the 
provision  would  require  perlbnuiug 
fdovirus  testing  using  the  autigen- 
captun;  enzyme-linked  innnunosorbimt 
assay  (FblSA)  method  on  the  liver  oi 
any  aiumal  that  dies  or  is  (uithanized  for 
reasons  other  than  trauma.  The 
eommenters  suggested  we  modify 
4}  71  ..'j3{l)((i)(viii)  to  nuiuire  antigen- 
captuH!  testing  of  liver  tissue!  only  from 
animals  that  died  or  were  euthaidzed 
and  exhibited  peetential  signs  of  a 
filovirus  infection. 

llliS/CDC'.  Rf^sponat^.  In  accordance 
with  the  intent  of  the  provision.  HUS/ 
(]D(;  has  clarifieel  the  pro])os(!d  language 
in  §  71  ..'i3(l)((i)(viii)  to  specify  that 
antigen-capture  testing  is  re(]uired  for 
NHPs  that  die  or  are  euthanized  for  any 
other  reason  than  trauma  or  adver.se 
environmental  conditions. 

A  commenter  asked  whether  an 
exemption  from  a  H.SL3  ty])e  cjuarantine 
.still  would  reepdre  adhering  to  pro])o.sed 
paragraphs  ^  71..'j3(i).  (j)  and  (k).  The 
commenter  suggested  worker  ])rotection. 
crating,  and  transport  at  a  HSLl  or  BSL2 
for  NllFs  with  well-documented 
medical  hi.stories  |)rior  to  import.  Al.so. 
this  commenter  and  another  asked  HHS/ 
(]IK;  to  clarifv  the  apparent 
inconsist(!ncy  betwiien  propo.scid 
<5  71..'j3(l)((i)(ii).  re(|uiring  ])(!rformance 
of  a  nei:ro|).sy  under  biosafety  level 
(n.Sb]3  containm(!nt.  and 
§  71..')3(l)((j)(iv).  nuiuiring  lUicropsy 
under  H.SI.3  or  H,SL2  containment. 

llllR/CDC  Rasjjonsa.  To  address 
commenter  nupiests  for  clarification 
regarding  the  appropriate  biosafety  level 
proc(!(lures  for  necro]).sy  re(pdr(!ments 
under  §  71.. '53(l)((i).  we  deleted  the 
reference  to  B.SL3  in  paragraph  (l)((i)(ii). 
We  nivised  paragraph  (l)(())(iv)  to 
nupdre  nSb3  or  lTSb2+  ])recautions  for 
necropsies  only.  However.  HHS/(33C; 
acknowledges  that  all  NHPs  ])ose  a 
potential  risk  to  human  health  and 
should  th(!refore  h(!  handled  while 
w(!aring  nicommended  FI^E,  as  dictated 
in  the  apjjroved  .SOFs.  HSb2-i-  is  a 
hybrid  levtil  of  precautions  that  reepdres 
at  least  the  u.se  of  a  BSL2  facilitv  with 
B.SL3  containment  etpii])ment  and 
practices.  (HHS/CDC  and  NIH,  2007). 

An  individual  commentcid  that  we 
should  modifv  or  delete  pro|)osed 
§  71..'j3(l)(3)(vii)(C)  that  would  ])rohihit 
an  importer  from  releasing  an  aidmal 
from  (piarantine  if  the  importer  knows 
or  has  reason  to  susp(!Ct  tlie  NIIB  has  a 
zoonotic  (!Xi)osure  or  infection.  The 
commenter  said  we  should  not  consider 
zoonotic  agents  such  as  herpes  B  virus 
in  the  .same  catcigorv  as  TB.  vellow 
fev(!r,  or  filovirus. 

I]ns/(:D(:  Rasponsa.\UlSK]\X:  has 
al.so  revised  ])aragraph 
§  71..^3(l)(3)(viii)((])  as  the  commenter 


recpiested  to  clarify  that  an  importer 
must  not  r(!(pie.st  a  relea.se  of  an  NUB 
from  (piarantine  if  the  animal  is  ‘‘visihlv 
ill.” 

Referencing  proiiosed  paragraphs 
S71..'i3(i){.'-d.  (i)(()).  (j)(12)and  (13). 

(k)(3),  and  (1)(2);  a  commenter  said  we 
should  clarifv  accejitable  procedures  for 
disinfecting,  autoclaving,  or  disposing 
of  animal  wastes,  bedding,  and  uneaten 
food.  The  commenter  al.so  said  we 
should  clarify  disinfection  nupurements 
for  vehicles.  This  same  commenter  said 
that  when  dealing  with  imports  of  large 
species  or  large  numhers  of  primates, 
the  cost  of  disposing  of  bedding  and 
medical  wa.stes  could  he  iirohihitive  for 
zoos,  and  autoclaving  could  be 
impractical  or  impossible. 

Respons(\  Regarding  the 
comment(!r’.s  recpujst  that  HHS/CDC 
clarify  acceptable  procedures  for 
disinfecting  animal  wastiis,  bedding, 
and  uneaten  food,  we  note  that  all 
methods  that  meet  the  performance- 
based  standard  will  be  consichuxul.  One 
exam])le  for  handling  of  animal  waste, 
bedding,  and  muiaten  food  other  than 
autoclaving  or  disposal  bv  a  biohazard 
company  would  h(!  to  put  tlu!  wa.ste  into 
the  sanitary  sewer  systciin.  Also,  trucks 
can  t)(!  (ileaniid  of  gross  debris  to  be 
])roj)erlv  dis])o.s(!d  of  and  then  spravcid 
or  foggeui  with  a  tuberculocidal. 
virucidal,  or  bactericidal  disinhictant  for 
an  ade(piat(!  contact  tinu!  and  then 
cleaned. 

K.  Public  (ionuuents  Rcf’urdinf’ 
RccpiircnuuUs  for  Veterinarians  (aid 
Veterinen'v  Pathologists 

The  lanuary  2011  NBRM  s])(!cifically 
asked  for  hicdhack  on  what  factors 
should  he  taken  into  consideration  in 
the  determination  of  whether  a 
veterinarian  is  sufficiently 
"experienced"  in  the  care  of  NHBs  and 
what  constitutes  a  "(pialifi(?d” 
laboratory.  A  few  eommenters  di.scu.ss(!d 
the  riKpdrements  for  v(!terinarian.s  and 
veterinary  pathologists.  One  commenter 
said  that  in  reepdring  (piarantine 
facilities  to  have  access  to  a  (pialified 
vel(!rinarian,  jiroposed  §71..'j3(i)  and  (1) 
should  specify  that  such  personnel  b(! 
on  duty  and  on  site  during  business 
hours;  and  that  there  he  ajipropriate 
veterinary  c()V(!rage  for  (!V(!ning.s, 
week(!n(l.s.  and  holidavs.  This 
commenter  said  further  that  the 
r(!(piirement.s  should  specify  a  nuinher 
of  availahl(!  and  (|nalifi(!(l  veterinarians 
comuKinsurate  with  the  luunher  of 
NHBs. 

I UlS/CDC  Response.  While  HHS/CIX: 
may  agree  that  tlui.se  are  good 
re(pdrements  fora  facility,  the.se  do  not 
help  to  define  (pialifications  of  a 
veterinarian.  Thus,  no  changes  were 


made  to  ?^71.,'j3(i)  and  (1)  has(!(l  upon 
these  comments. 

A  commenter  asserted  that  the  rule 
should  inchi(l(!  as  minimum 
re(pdrement.s  for  veterinarians:  A 
current  veterinary  license,  D.SDA 
accreditation,  and  experienc(!  with 
N1  IBs.  Another  commenter  also  stated 
that  HHS/CDC  should  define  "(pialifi(!(l 
vet(!rinarian”  similar  to  IISDA. 

I II IS/CDC  response.  HHS/CDC  agrees 
that  th(!.se  would  he  the  i(t(!al  minimal 
re(pdrements  for  a  licensed  veterinarian 
working  with  NHBs.  In  nisjKin.se.  we 
have  added  a  definition  for  licensed 
veterinarian  to  the  text  of  the  regulation 
to  clarify  that  tlui.se  individuals  must 
have  experience  working  with  NHl\s. 

A  commenter  ask(!(l  why  HHS/CD(^ 
would  r(!(pdre  a  v(!terinary  jiathologist 
to  have  a  state  license,  which  would 
preclude  other  qualified  professionals 
from  conducting  procedures  such  as 
necrojisy.  I'lie  commenter  .said  that 
because  veterinary  pathologists  do  not 
"practice.”  mo.st  do  not  obtain  or 
maintedn  state  licen.ses.  'fhe  comment(!r 
al.so  sugg(!.ste(l  that  we  re(pdre  the 
performance  of  necropsies  by  a  board- 
certifi(!(l  vet(!rinarv  pathologist  or  a 
stat ((-licensed  vel(!rinarian. 

I II IS/CDC  response.  HHS/CDC  agrees 
tliat  nupdring  a  vet(!rinary  ])ath()l()gist  to 
]i(!rform  necro))sy  is  not  always 
n(!ce.ssary  and  may  be  too  limiting  to  an 
NHB  im])()rt  facility,  but  that  just  any 
.state-licensed  v(!t(!rinarian  may  not  he 
fanuliar  with  the  ])ut)lic  health  risk 
associated  with  performing  iu!cropsi(!.s 
on  inqjorted  NHBs.  We  have  removed 
".stat(!-lic(!n.se(i  veterinary  pathologi.st” 
from  71 .53{l)(())(ii)  and  edited  the 
language  to  reflect  a  r(!(purement  for  the 
performance  of  necropsies  by  a 
vet(!rinary  ])athologist  or  a  .stat(!-licen.se(l 
vet(!rinarian  with  knowledge  and 
(ixperience  with  the  (lis(!ase  risks 
associated  with  performing  these 
necr()j).si(!.s.  Additionally,  the  veterinary 
pathologi.st  or  licen.s(!(l  veterinarian 
must  he  familiar  with  the  ])recaution.s 
and  level  of  containment  that  shoidd  be 
used  to  ])(!rform  tluj.se  iKicropsies. 

L.  Public  (/onnnents  Regarding  Zoo-to- 
Zoo  and  LnborntoiY-to-Lnborntorv 
Transfers;  Aninud  Acts 

.Some  eommenters  addre.ssed  the 
|)r()p().se(l  ((updrements  for  zoo-to-zoo 
and  lahoratorv-to-lahoratory  transfers  in 
71  ..'j3(l)(l ),  which  woidd  (!X(!mi)t  these 
entities  from  the  (piarantine  facilitv 
r(!(pdrement.s  in  this  jirovision  jirovided 
that  the  transf(!r  complied  with 
jiroposed  ^  71  ..'>3(]))(3)  and  §  71  ..')3((])(2). 
After  stating  their  strong  support  for 
jiaragraph  (p)(2),  one  commenter 
recommended  following  proposed  risk- 
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,,,,U,.:li.,n  |>r,..:oau,vs  in«S|>.H:Uv,.  «f  won.' 

whothorciuarantimMSi-iHimrod. 

/  //  !S/C:DC  lU^sponse.  Rngarc  inj>  tlu; 
nnaMiinKMKlation  for  a  doiiiuul  clisoaso 
risk  assossmont  for  NUPs  importod  by  ; 

Atvacu-,roclitoclzc>osJfnS/C:W 

not  Indiovo  turllior  risk  rodiu.tion  ^ 
nrocoduros  aro  nooossary.  boc.auso  <  . 
must  conform  to  A/A  stam  aids  as  a  ^ 

condition  of  boinj^  oxcoiitod  iiom 
othorwiso  ainilicablo  (inarantino 
riuiiiironumts.  j^an 

In  response  to  tlui  connnontoi  s 

reipiest  that  we  clarify  1  lHS/(dX  -  cntei  la 
for  deterinininf>  that  a  zoo  outside  the 
United  States  is  ‘"AZA  equivalent.  j 

1  n  IS/CDC  will  consider  a  facility  as 
meeting  this  standard  if  it  is  accredited 
hv  an  organization  that  has  standants 
comparable  to  those  in  the  AZA 
Accreilitation  Standards  and  Relatect 
Policies.  ’  These  standards  include  j.j 

iierformance-hased  jirocedmes 
addressing  apjiropriate  vetennarv  care. 
(inarantine  and  necropsy,  and  pnhlu. 
exiiosnre  to  animals.  This  apiiroach 
allows  individnal  institutions  to  decide 
on  the  best  procedures  within  their  ^ 

institutional  capabilities  to  reach  the 
desired  results.  .  ■  , 

Another  commenter  reipiested  tliat  we  , 

clarify  the  §  7  l..'-i:hp)(2)  proposed  ( 

exemption  from  the  Ifl-day  (piarantine  , 
provision  in  §  71 .53(11(1)  for  zoii-to-zoo  , 
transfers.  The  commenter  slated  Ih.it 
inniorters  involved  in  zoo-to-zoo 
transfers  of  NHPs  still  would  have  to 
„,„,piy  Willi 

(worker  protection  and  1  fh).  71. a.^)) 
(SOPs  for  NHP  crating.  c:aging.  mid 
transport),  and  71.53(k)  (groniid 
transport  requirements).  The  same 
commenter  asserted  that  as  written, 
these  siihsections  indic:ate  that  it  an 
NHP  with  a  known  medical  history 
were  the  snhject  of  a  zoo-to-zoo  tnmsfer. 
the  animal  still  wonhl  he  handled  nndei 
BSL3  protocols  until  its  arrival  at  a  ■ 
zoo,  where  it  then  would  he  exempt 
from  anv  tvpe  of  (inarantine.  The 
commenter  said  there  appeared  to  he  an 
inconsi.steiicy. 

HHS/CDC  nasponsH.  f  IHS/CIX . 
clarifies  the  intent  of  the  regulation  by 
emphasizing  that  (pialifie-d  zoos  and 
labs  under  paragraphs  (p)  and  ((j)  aie  n  i 
exempt  from  the  worker  protec.tion. 
oroniid  transjiortation.  or  SOP 
requirements  nnder  this  regnlation. 
Pnrther,  the  onlv  HSL2+  or  BSh.l 
riHniiremenls  in  this  regnlation  are  lor 
necropsies.  However.  HHS/(.1X. 
acknowledges  that  all  NHPs  pose  a 
potential  risk  to  lininan  liea  th  amt 
should  therefore  he  handled  while 


w-uinsro,:„n,,non.U«llMM.;.i,sai.t,,.o^  "I'i: 

''VlnoS;— »”.uniwasu,,,,lo.w  w„ui 

whv  there  was  inconsistency  in  the  ^  and  .i 
standards  for  docnmeiitation  ol  negative  won! 

TB  tests  for  animal  acts,  zoo-to-zoo  Anot 

iransfiirs.  and  lal».ialcay.|„.|a\»nali,.  v  ,,„a.- 

Iranslcas.  l  lio  comnuailCT  sngsns  od  dial  lo-  a 
the  standard  for  all  three  should  he  the  puhl 

higher  one.  which  is  the  lahoratory-to-  proi 

lahoratorv  transfer  standard.  Tiyo  nor 

commenters  suggested  that  we  have  the  imn 

same  standard  for  medical  records  amt  j-eui 

certificates  for  zoo-to-zoo  and  olin 

lahoratorv-to-lahoratory  transfers  from  any 

outside  tile  United  Staliis.  j 

UUS/CAIC  Responsf^.  Regarding  tlic 
differing  TB  standards  for  zem-to-zoo. 
lahoratorv-to-lahoratory.  and  animal 
acts.  HHS/HDC:  believes  the  commenter 
niav  have  misinterpreted  the  proposed 
provisions.  Neither  the  jiroposed 
language  nor  final  ride  language 
specifies  a  more  stringent  standard  loi 
one  group.  However,  each  group  will  hi. 
expected  to  pre.sent  docniiieiitatuin  ol 
rognlar  TB  testing  and  good  '»•«'  >;:  . 

-  One  commenter  recommended  that 

NHPs  imported  through  AZA-accredited  s] 

zoos  go  through  a  defined  risk 

asse.ssment  and  decision  analysis  hi.loii.  .si 

v*'  iniportat ion  and  release  from  i  ' 

(inarantine.  This  commenler  also  asked  d 
udiat(:rit(MiaHHS/ClX:wonh  ns(it()  a 

:i  ileterniine  that  a  zoo  outside  the  llniti.d 

States  was  an  AZA-e(piiyalent  zoo.  ^  ^ 

IIHS/(AXy'  Raspoiist;.  Althongli  \\(.  an.  , 
easing  some  of  the  (piaranline  j 

loqnirements  for  zoo-to-zoo  and  1 

U,i;onilorv-lo-lahoratory  transfers  tliese  , 
entities  still  will  he  regulated  and 
riKinired  to  follow  risk-rednet ion 
procedures.  Further,  as  explaine.d  in  t  c 
rognlatorv  aiialvses  section  for  this  inlc, 
importers  transferring  NHPs  between 
qnalifving  zoos  and  (pialifying 
;fer.  laboratories  already  are  regnlaUid  by 
ider  HSDA.  mav  he  honnd  by  the  1  nhlu. 

]  S  Health  Service  (PHS)  policy  l(ir  hmiiane 
treatment  of  laboratory  animals  amt 
imist  meet  guidelines  lor  animal  care 

lan  and  (>(:(aq)ati(malh(ialth  and  sahity  from 

accrediting  organizations.  I'or  zoos,  that 
means  providing  a  (piarantine  la(,ilil> 

bv  for  animals  new  to  the  collection 

1  ■  Considering  all  these  factors,  we  believe 
u  not  that  onr  registration,  records,  and 
oversight  riHpiiremeiits;  the 
riuiniremeiits  of  accrediting 
organizations;  and  oversight  hy  other 
federal  entities  provides  health  am 
i„,-  .safety  assurance  (upiivahint  to  what  the 
31-(lav  (piarantine  period  provides  foi 

other  imiiorters.  r-n.yttvt 

Omi  commenter  opposed  ^  71..i3(p)(2) 
and  §71.53((i)(2)  provisions  permitting 
NHP  transfers  between  laboratories 
without  .siilijecting  the  animals  to 
.„ll,  “certain  testing  and  qnarantine 


requirements.”  More  specifically,  the 
commenter  said  the  proposiul  (ihange 
would  re.snlt  in  risks  to  public  heal  h 
and  animal  health  and  welfare,  and 

would  create  the  potential  for  abnse. 

Another  commenter  also  oiiposed  easing 
quarantine  reipiireinents  for  lalKiratory- 
to-laboratorv  transfers  of  NHt  s.  fating 
published  papers  to  support  the 
proposition  that  neither  miw  shipments 
nor  established  colonies  ol  NHl  s  aie 
inunnne  from  infections  diseases,  the 
( imimeiiter  said  we  should  not 
eliminate  (piarantine  requirements  tor 
any  reason. 

Ill IS/(AX:  Rf^sponse.  1  IHS/tdX- 
disagrees  with  these  commenters  and 
emphasizes  that  such  transfers  will  not 
1)0  without  oversight.  I'or  lalKH’atory-to- 
lahoratorv  transfers  of  NHPs.  importers 
must  have  iirotocols  approved  by  the 
lACHC.  a  self-regulating  entity  reipiired 
under  D.S.  law  for  institutions  using 
.  laboratory  animals  for  research  and 
'  instruction.  Further,  the  importer  must 
demonstrate  that  the  animals  are  part  ot 
lono-terni.  estahlished  studies  witli 
id  siiecific  study  protocols-  Sending 
laboratories  iiinst 

e  .showing  TB  testing,  number  of  NHl  s. 

current  health  certificates, 
f  documentation  of  the  re.search  propu.t. 
and  travel  itineraries. 

One  commenter  said  that  because 
NHPs  in  zoos  and  in  many  professional 
animal  acts  live  in  uncontrolled 
oiivironments  where  interaction  with 
humans  may  he  unlimited,  inqiorted 
NHPs  in  zoo  poinilations  and  animal 
acts  leaving  and  then  returning  to  the 
United  States  .should  have  no  siiecial 
import  exemptions.  This  commenter 
siuH’ested  maintaining  the  3  l-dav 
quarantine  requirements  for  both 
Categories  of  NHPs.  Two  commenters 
hoth  agreed  we  should  maintain  the 
(inarantine  period  for  zoo-to-zoo 
transfers. 

HHS/CDC  Response.  HI 
rom  with  the  comment  that  tran.sfers  of  NHl 
that  from  facilities  outside  the  Hinted  States 
.should  he  subject  to  the  same  medical 

records  and  health  certificate 
ieve  nKpiirements— iiTCspiH-.tivii  of  wluithei 

'  the  transfer  is  between  (pialified  zoos  o 
laboratories.  Although  these  groiip.s  wdl 
not  be  nupiired  to  undergo  the  .H -day 
J.,  (piarantine.  these  iniporters  still  are 

'  .subject  to  regi-stration  with  the  Ag enc\ 

I  tha  before  bringing  animals  into  the  Unit(.( 
i„r  States.  The  final  rule  will  akso  hold 

importers  of  H.S.-hased  animal  acts  to 
(p)(2)  the  same  requirements  for  entry  as 
lling  foreign-hased  animal  acts;  all  .snidi 

NHPs  will  be  subject  to  a  quaiantim. 
puriod  regardless  of  where  the  animals 
are  based. 
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M.  Piihlic  ('.omimnits  Ii(^f>(ir(iing  \1IP 
Products 

One  coininenter  said  we  sliould  l)(!tler 
define  "tlu!  scope.  re(|uireinents  or 
duration’”  of  the  pennil  jji'ocess  to  help 
importers  of  NUF  hlood  and  tissin; 
samples  ensure  that  shipmimts  of  such 
pnxlncts  would  not  he  degrathul  or 
destroyed  and  lose  their  scientific  value. 
I'he  coininenter  (piesliomal  the 
necessity  for  fnrtlier  permit 
r(!(jnirem(!nts  given  that  importers  of 
these  |)roducts  already  must  obtain  a 
(3TKS  permit. 

} illS/CDClicsponsc.  Under  S71..53(t). 
Nonhnman  jirimate  products,  importers 
are  riHpiinal  to  obtain  a  permit  from 
UHS/(13(-  jnior  to  shipment  of  these 
products.  However,  this  final  rule  does 
not  change  the  current  and  longstanding 
jmictice  of  obtaining  such  a  jiermit. 
ilHS/(’D('  recognizes  the  need  for 
timely  shipment  of  such  products  and 
will  e.xpedite  all  recjnested  permits  to 
ensure  that  no  jnodiicts  are  degraded  or 
destroyeil. 

Two  comm(!nti;rs  maile  remarks  on 
pro])osed  re(|nirements  for  permits  for 
importing  NHl’  products,  including 
hlood  and  biological  .samples.  One 
coininenter  asked  ns  to  indicate  that  a 
HH.S/(]I)(]  pia  init  covers  NHI’  products 
not  intended  for  commercial  use. 

HI !S/CdXnicsj)ons(;.  In  r(!si)onse.  a 
HIIS/OIX;  permit  is  re(|nired  and  will 
cov(!r  anv  NHF  jirodnct  (personal  or 
commercial)  unless  it  has  been  reiuhired 
noninfections,  as  defined  in  the  final 
text  of  the  regulation. 

A  coininenter  askiul  us  akso  to  clarifv 
that  although  a  product  im])orter  may 
not  need  a  HH.S/UDC;  permit  for  .some 
proilncts.  there  may  he  other  non-HH.S/ 
UIX'.  permits  reciuired  for  import. 
A.sserting  that  proposed  §  71.5.3{t)  would 
cover  hlood  and  ti.ssiie  .samples  from 
NHFs.  another  coininenter  noted  that 
importing  the.se  materials  alreadv 
nupiires  liolding  a  CITES  jiermit.  which 
H11.S/(33(;  may  u.se  to  track  these 
importers  and  materials. 

HUS/CDC  Response.  At  pre.sent.  IIHS/ 
(;13C  does  not  have  the  resources  to 
track  permits  issued  hv  other  ledmal 
agencies.  Furthermore,  such  outside 
permits  are  revimved  and  issued  for 
piirpo.ses  other  than  to  protect  public 
liealth. 

The  coininenter  also  noted  that  the 
reijiiinaiumt  to  render  biological 
samples  noninhulions  could  dii.stroy 
their  .scientific  value.  'I  bis  coininenter 
further  asked  wheth(!r  formalin-treated 
NHP  tissues  and  slides  containing  such 
tissue!  would  nKjnire  a  piirmit  for 
im])ortation.  The  same  coinmiiiiter  said 
it  was  important  to  di.stingnish  between 
formalin-fixed  ti.ssne  and  histological 


prciparations  of  slides  and  blocks  from 
formalin-fixiid  tissue.  'I’he  coininenter 
(hiscrihed  slides  and  blocks  as  snhjiict  to 
disinfecting  in  tlu!  form  of  stiiial 
(ixposiire  to  extractive  solveints  (e.g.. 
alcohol)  and  Iniat  during  ti.ssiu! 
processing  and  block  |)r(!paration.  It  said 
that  iienetration  of  thin  slices  of  tissue 
used  on  slides  permits  excellent 
peiKitration  of  .solvi'iits.  and  that  the 
preiiaration  of  ])araffin-eml)edded 
blocks  and  sliehis  provides  a  ])hvsical 
harrier  that  minimizes  ])otential 
exposure.  The  comment(!r  said  that 
th(!se  materials  are  for  scientific 
])nr])oses.  that  knowledgeahli!  piiople 
liandle  the  materials  in  laboratories 
e(jui])ped  for  handling  potentially 
infections  .sami)le.s  from  humans  or 
animals,  and  that  tlu!  value  of  permits 
for  such  materials  is  (jnestionahle.  The 
coininenter  said  that  should  HH.S/CDC 
reejuire  im])orter.s  of  hlood  and  tissue 
samples  to  obtain  a  permit,  that  it  must 
tlefine  and  structure  the  process  to 
avoid  delavs  that  mav  adverscilv  affect 
the  scientific  (luality  of  .samjiles. 

HHR/(JD(:  Response.  As  noted  earlii!!'. 
although  some  imi)orters  of  NHP 
])ro(hict.s  are  subject  to  the  UI'l’ES 
program.  HH.S/UI3(7s  mandate  is  to 
jirotiict  public  health,  and  any  untriiated 
NHP  jirodnct  poses  a  risk  to  human 
health.  Howiiver.  items  which  mav  he 
compromised  hv  r(!nd(!ring  them 
noninfectioiis  mav  still  (!nt(!r  tlu!  United 
States  if  acc:ompanied  by  a  HHS/UI3U- 
issned  permit.  lJnd(!r  71  ..53(t)(  1 )  of  the 
final  rnl(!.  we  lay  out  the  conditions  for 
importing  noninfections  ])roducts  into 
th(!  United  States.  In  71..53(t)(2)  of  the 
final  rule,  we  clarifv  that  it  may  hi! 
jiermissihle  to  import  infectious  hlood 
and  ti.ssne  samples  for  bona  fide 
.scientific,  educational,  and  exhibition 
piir|)o.s(!.s  under  conditions  set  out  in 
that  j)rovi.sion.  Timely  reijiiests  for 
importing  these  |)rodiict.s  are  processed 
ex])editiou.sly.  As  the  final  rule  makes 
clear  in  !^71..53(t)(l).  an  NHP  product 
importiir  may  u.se  formalin  fixation  or 
any  method  approved  by  HHS/C13C  to 
render  jiroducts  noninlectious. 

\’.  Public  Conunenis  Regarding  Appeals 

Regarding  the  appeals  jirocess  in 
ju'oposed  §  71..53(ii).  four  commenters 
a.sserted  that  the  proposed  time  for 
appeal  was  too  short,  the  prociiss  was 
undefined,  and  a  rationale  for  so  short 
a  period  was  absent.  (Commenters 
suggested  expanding  appeals  to  .5  davs. 

Ill IS/CDC  Response.  HH.S/CDC  agrees 
that  importers  who  an:  denied  a  ])ermit 
should  have  more  time  to  appeal  the 
denial.  Thenifore.  §  71  ..53(u)(2)  extends 
the  time  for  ajipeal  from  2  to  5  days. 
Regarding  the  jirocess  it.self.  we  believe 
that  an  a])i)eal  of  a  permit  denial  to  the 


HH.S/C13(;  Director  is  unamhignons  and 
jirovides  sufficient  ])roc(!dural 
safeguards  against  (iiToneous  permit 
denials. 

().  Public  (ionunenis  Regarding  IRIS/ 
('.DC,  Monitoring  and  Enforcement 

An  individual  comnu!nter  stated  that 
our  ])roposal  said  little  about  facility 
insp(!ction.  importer  compliance, 
numher  of  ])ersonnel.  program  funding, 
and  (inforcement  actions,  rhe 
coininenter  (juestioned  how  we  would 
ensure  consistent  monitoring  and 
(inforcement.  Another  coininenter 
referenced  what  it  called  “obvious 
disincentives"  for  reporting 
noncomjiliance  by  overseas  suppliers 
and  shippers,  aiul  the  a])])arent  lack  of 
a  mechanism  for  HHiS/(CD(C  to  assess 
compliance  before  an  NHP  .shi])ment 
arrives  in  the  United  .States.  (Calling  the 
propo.sed  procedures  in  §71.53(j) 
“inadeciuate.”  and  given  what  the 
coininenter  said  was  the  failure  of  NHP 
breeding  farms  outside  the  United  .States 
to  match  our  health  and  welfare 
standards,  this  coininenter  .said  we 
should  "directly  monitor"  NHP  overseas 
operations.  This  commenter  snggestiid 
that  the  Agency  take  a  direct,  active  role 
in  risk  nianagement,  hv  follow  the 
a|)])roach  tlii!  United  Kingdom  now 
employs.  In  the  alternative,  said  the 
coininenter.  we  could  iirohihit  NHP 
imiiorts  altogeth(!r. 

////.S/(;/3(;/fe.s7Km.sf,>.  HH.S/(CD(C  does 
not  have  the  authority  to  regulate 
foreign  NHl^  facilities.  However, 
enforcement  of  the  regulations  for  U.S. 
facilities  will  riimain  as  it  is  cnrrentlv, 
and  the  same  penalties  a])])ly  for 
violations.  For  compliance  and 
inspections.  HH.S/(CIXC  will  continue  to 
make  unannounced  visits  for  U..S. -based 
importers,  as  the.se  ini]K)rter.s  must  make 
records,  facilities,  vehicles,  and 
ecpiipment  available  for  HH.S/CCD(C 
ins])ection  during  ojierating  husiness 
days  and  hours,  and  at  other  nece.ssarv 
and  reasonable  times. 

Another  coininenter  asked  whether 
inspection  of  NHP  importers  would 
include  imjiorters  of  hlood  and  tissue 
.sani|)le.s.  and  asked  what  criteria  we 
would  u.se  for  such  inspections. 

I IHS/CDC  Response.  Because  of  the 
extensive  resources  that  would  he 
reiiuired  for  such  ins]iection.s.  the 
Agenev  will  not  ]ierforni  site  visits  hut 
will  rely  on  HH.S/CllX'  (iiiarantine 
station  inspections  of  incoming 
shijiments  for  comiiliance  with  the.se 
r(!(|uirenients. 

Another  commenter  also  suggested  we 
add  “emjiloyee  health  and  .safety 
records"  and  "animal  health  records”  to 
the  fist  of  things  an  importer  iiiu.st  make 
available  for  HH.S/(;DC  insjiection. 
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imS/CnC  Hesponsa.  HUS/CDC  agrcuis 
with  this  eoinmont  and  has  inserted  tlie 
sugg(!st(;(l  language  into  paragraph 

Regarding  a  change  in  tlie  special 
|)(;rinil-reiK!wal  piniod  Iroin  every  180 
(lays  to  (werv  two  years,  one  connnenter 
.said  this  change  woidd  “va.stiv  reduc|e| 
r(;gnlatory  oversight  of  importers” 
without  evidence  that  the  health  risk 
po.sed  hy  these  importers  has  changed. 
This  comnumter  lurth(!r  a.sserted  that  we 
jjrovided  no  justification  for  changing 
the  renewal  ])(;riod  other  than  easing  the 
$84/year  hnrden  on  the  nignlated 
community,  and  that  such  a  goal  alone 
is  insnffici(int  “to  justify  the  serious 
thnnit  to  the  ]juhlic  posed  by  relaxing 
standards  for  importation  of  the.se 
species  of  NHPs.” 

IIHS/CDC  BHsponsH.  Iff  IS/CDC 
helieviis  that  the  commenter's  concern 
about  the  nnluction  in  government 
oversight  is  misplaced.  We  did  not 
jMopo.se  a  reduction  in  ovtusight,  but  in 
administrative  hnrden.  Importers  must 
continue  to  notify  HHS/CDC  of  all 
shipments  and  the  Agency  will  continue 
to  ])erform  regidar  site  visits,  including 
the  review  of  importer  .standard 
o])erating  procednnjs.  Ind{!(;d,  then;  is 
constant  communication  hetweiai  HliS/ 
CIX;  and  importcas.  Extcaiding  the 
remnval  ])(a'iod  for  sp(!cial  permit 
species  will  not  rcisnit  in  less  oviasight. 
and  is  consistent  with  the  dir(;ctive  in 
Executive  Order  13853  s(;ction  1  that  we 
a])j)ly  the  least  hiirdensome  tools  for 
achieving  regulatory  (aids.  Further. 


although  one  objective  of  this  rule  is  to 
reduce  the  comiiliance  burden  on 
special  |)(ainit  sjiecies  importia's;  the 
princijial  goals  of  this  ruhanaking  are  to 
extend  special  iiermit  species 
re(|uir(anents  to  all  NllP  imports,  to 
imiirove  Agency  oversight  through  a 
g(auaal  re(iuir(anent  that  NUP 
shipments  ent(a'  the  United  States 
through  p(a'ts  of  entry  with  a  HHS/(’.D(] 
(piarantine  facility,  and  to  codifv 
existing  guidelines.  We  have  extended 
the  registration  renewal  iieriod  for 
sjiecial  ])ermit  species  imp()rt(a's  not  just 
to  reduce  the  burden  on  the  regulated 
community,  as  the  commenter  asserts, 
but  hecaiKse  the  reduction  and 
continuing  low  morbidity  and  mortality 
rates  for  the.se  species  in  transit  and 
(juarantine  demonstrate  that  a  2-year 
renewal  period  would  be  sufficiently 
])rotective  of  iiublic  health. 

Concerning  the  change  in  timeframe 
for  renewal  of  inijiorter  licenses,  HHS/ 
CDC  would  like  to  em])ha.size  that  we 
have  incoi'jiorated  all  provisions  of  the 
old  18()-(lav  permit  re(|uirement  into  the 
new  regulation  and  have  .strengthened 
these  re(iuirements  hv  nupiiring 
filovirus  testing  on  all  Old  World 
Monkeys.  All  cnrrentlv  registenul 
im]K)rt(;rs  of  the  thr(!e  .special-])ermit 
species  (cynomolgus  and  rhesus 
maca(|ue.s,  and  African  green  monkevs) 
have  h(!(;n  im|)()rting  tluxse  animals  since 
the  special  permit  first  went  into  eff(;ct 
in  1990.  There  have  been  no  legal 
challenges  to  any  of  the  jirovisions  of 
the  special  permit.  We  re(:(!ive(l  oidy 


positive  feedback  from  the  |)ul)lic 
during  the  comment  period  for  the 
NPRM.  (k)mpliance  with  provisions  of 
the  180-dav  sp(!cial  |)ermit  has  been 
(ixcellent.  Any  potential  for 
mi.sinterpr(!tati()n  of  the  provisions  is 
identilnul  during  the  at-least  biannual 
review  of  the  importer’s  .standard 
operating  })roce(hir(!s  and  annual  site 
visits. 

The  NIIP  import  industry  has 
changed  vastly  during  the  22  yrxjrs  since 
the  180-day  s])(;cial  permit  final  rule 
was  promulgated.  Before  the 
nujuirements  of  the  special  permit  were 
introduced,  there  w(;re  hundreds  of 
NHP  importers  and  high  levels  of  NHP 
mortality  during  import.  Many  of  these 
operations  were  poorly  equipped  and 
quickly  dropped  out  of  the  indu.strv  in 
respon.se  to  the  special  ])ermit 
regulation  and  other  UflS/CDC- 
mandatiKl  jnovisions  concerning 
tuberculosis.  Currently  tluin;  are  onlv  24 
NMP  inq)ort(;rs  regist(;re(l  with  CDC:  11 
commercial  importers;  7  zoos;  4 
national  primate  research  centers;  1 
univ(!rsity;  1  private  res(;arch  facility. 
This  number  has  decreased  from  27 
r(!gister(!(l  importers  in  2004.  'I’luire  are 
now  only  8  importers  who  routinely 
iuq)ort  NHP  covered  hy  the  s])ecial 
permit. 

The  numher  of  N1  IPs  imported 
annually  has  (lecreas(!(l  dramaticallv 
over  the  last  several  years,  as  shown  in 
the  Figure  1  Ixdow. 
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Figure  1 . 
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Factors  for  this  decrease  include 
dilliculties  encounteaed  in  international 
transportation  of  NUPs  (fewer  airlines 
allow  transport  each  vear).  as  well  as 
decreased  demand. 

\Vh(!n  an  importer  recpiests  nmewal  of 
the  s])ecial  permit,  the  importer  submits 
an  email,  and  (ilKi  re-authorizes  the 
si)ecial  jKMinit.  providcal  there  have 
lunm  no  changes  in  the  importer's 
.standard  operating  procedures  and  no 
imcorrected  procialural  violations.  In 
the  last  8  years  of  jirogram  oversight, 
there  has  never  been  an  instance  where 
a  s|)ecial  permit  has  not  been  renewed 
promptly.  Any  deficiencies  on  the  part 
of  the  importer  are:  Noted  during 
(|narantine  station  oversight  when  the 
shijmient  reaches  the  United  States; 
.self-re])orted  during  quarantine  by  the 
importer:  pickcul  u|)  on  hiannnal  review 
of  the  importer’s  registration 
application;  or  identified  during  routine 
site  visits.  All  special  permit  NHP 
importers  are  visitcul  annually. 

ini,S/('DC;'s  rulemaking  is  in  keeping 
with  Fxecntiv(!  Order  13.5()3.  Im])roving 
Regulation  and  R(!gulatorv  Review, 
which  states  that  regulations  must 
"identify  and  n.se  the  best,  most 
innovative  and  least  burdensome  tools 
for  achieving  regulatory  ends.  |The 
regulations!  must  take  into  account 
Ixmefits  and  costs,  both  cpiantitative  and 
(|nalitative.”  Rcmewing  the  s])ecial 
permits  every  180  days  expends 


taxpayer  re.sonrces  (/.e..  .staff  time)  to 
revi(!W  and  approve  renewal 
a])j)lications.  when  there  is  no  cnrnmt 
evidence  to  sngge.st  that  such  a 
frequency  of  .scrutiny  contributes 
aj)])reciai)ly  to  protecting  i)uhlic  health. 
As  stated  above,  regulations  should 
iinpo.se  the  smallest  reasonable  burden 
on  the  regulated  entities  in  order  to 
accomjilish  the  pur])ose  of  the 
regulations:  we  are  acting  in  the  s])irit 
of  that  principle  by  reducing  the  burden 
on  the  NHP  importers  because  there  is 
no  evidence  that  requiring  them  to 
renew  their  special  permits  every  180 
days  is  neces.sary  to  accomplish  the 
purpose  of  the  regulations. 

It  is  our  opinion  based  on  extensive 
ex])erience  that  the  180-dav  sjiecial 
jiermit  final  rule  was  promulgated 
during  a  much  different  jiha.se  of  the 
imjiort  industry.  (Changes  in  the 
industry  since  then  lead  us  to  believe 
firmly  that  it  has  no  appreciable  benefits 
public  health  benefits  over  a  two-year 
timeframe. 

An  individual  asked  how  we  will 
monitor  compliance  and  ajiply  penalties 
for  brokers  given  there  were  no  a])j)arent 
reipiirements  for  them  to  register  with 
UtlS/CDC  under  71. .53(r). 

////.SVC/X; /le.s/jou.se.  Although  there 
is  lU)  ixupiinanent  for  brokers  to  regi.ster 
with  the  Agency,  under  ^  71..53(r), 
brokers  nm.st  notify  HHS/(iD(]  of  in 
transit  shipments  before  the  shij)ments 


'CS  '09  10  'll 


arriv(!  in  the  llnitiul  States,  which 
includes  providing  detailed  information 
on  the  animals:  the  in  transit  itinerarv; 
e(pu])ment  used  in  transport,  housing 
and  decontamination  procedures:  and 
other  ])erformance-hased  j)rocedures  to 
reduce  the  risk  of  exposing  the  public  to 
health  hazards  ])resented  by  NHFs. 
Further,  the  .same  i)enalties  a])])ly  to 
brokers  as  to  other  entities  subject  to 
the.se  regulations. 

P.  Misc(;II(in(^ous  (Aiinnitnils 

Asserting  that  pro])o.sed  reporting  of 
NHP  illnes.ses  and  deaths  iqion  arrival 
and  in  quarantine  would  reveal  “only  a 
fraction"  of  morbidity  and  mortality  for 
these  animals,  a  conuuenter  asked  that 
we  provide  an  analysis  of  such  ca.ses 
from  the  recent  past  before  continuing 
with  this  rulemaking.  The  conuuenter 
.said  we  .should  report  on  the  precise 
nature  of  illnes.ses  and  deaths,  and 
include  laboratory  and  post-mortem 
results.  According  to  one  comment, 
such  an  analysis  would  ensure  that  the 
])nt)lic  appri!ciated  and  understood  any 
risks  and  hcmefits  of  the  changes  we 
pro])osed. 

lUiS/CDC H<ispons(i.  Ill IS/CDC 
disagrees  with  this  comment.  All 
morbidity  and  mortality  in  a  shipment 
of  NHl’s  uj)on  arrival  and  during  IIk;  31- 
dav  (piarantine  period  is  rej)orted  to 
(and  nicorded  by)  HITS/CDC.  Illness 
reports  and  lUicropsy  rejjorts  are 
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reviewed  before  any  NUPs  are  released 
from  tlie  rcKiiiired  (luarantine. 
Additionally,  veterinary  medical 
records  are  nn  iewed  during  the  regular, 
unannounced  site;  visits. 

Oiu!  commenter  iHiconnnended  that  in 
tin;  final  rule  ])reamhle  or  tlu;  rule  itself, 
we  discuss  whether  the  rule  would 
a])])ly  r(!troaclively  to  NllFs  im])orted 
before  i.ssnance  of  the  final  rule,  'flu; 
agency  expressed  particular  interest  in 
rule  ])rovisions  addressing  an  importer’s 
ability  to  maintain,  .sell,  resell,  or 
otherwise  distribute  imported  NMPs  or 
the  offspring  of  im))ort(!d  NHFs. 

HI IS/CDC  Response.  Regarding  the 
(inestion  of  retroactive  apjjlicabilitv, 
1IHS/(1D(]  notes  that  the  new  rule  does 
not  apply  to  animals  or  the  offspring  of 
animals  imported  into  the  country 
before  15)75.  For  decades,  there  have 
been  prohibitions  on  importing  NHPs 
exce])t  for  scientific,  exhibition,  or 
educ:ational  purposes:  or  for  using  the 
offspring  of  imported  NUPs  for  reasons 
other  than  scientific,  exhibition,  or 
educational  purposes.  'I'he  revised  ride 
continues  the.se  jirohibitions. 

IV.  Alternatives  Considered 

Executive  Order  13583  recommends 
that  the  regulatorv  impact  analvsis 
consider  all  feasible  alternatives  to 
current  practice  and  the  ride  as 
propo.sed.  The  main  impact  of  the  rule 
is  to  unify  existing  regulations  and 
codify  and  professional  guidance 
regarding  infection  control  and  worker 
safety  procedures  to  prevent 
transmitting  pathogens  from  NHPs  to 
humans.  As  exjilained  in  11.  Summary  of 
the  Proposed  Rule  Reciiiirements,  HHS/ 
CDC  pro])osed  a  number  of  changes  in 
the  NPRM  that  would  achieve  its 
regulatory  objectives  through 
performance-based  standards  rather 
than  ])ronuilgating  jire.scriptive 
.standards  for  importers.  HHS/CDC 
endeavored  to  allow  regulated  entities 
flexibility  in  choosing  how  to  meet  the 
.standards.  We  have  ju'ovided  flexibility 
regarding  recordkeeping  requirements, 
.standard  operating  procedures,  and 
worker  protection  reipiirements. 

HHS/CDC  reviewed  the  31-dav 
(juarantine  reipiirement  and  associated 
restrictions  for  transfers  of  NHPs  into 
the  United  States  between  Association 
of  Zoos  and  Aipiarinms  (AZA)- 
accredited  zoos  and  propo.sed  to 
eliminate  that  requirement.  .Similarlv, 
HH.S/C31C  proposed  a  {|narantine 
exception  for  transfers  of  NHPs  from 
laboratories  accredited  by  the 
Association  for  As.sessment  and 
Accreditation  of  Laboratory  Animal 
Care  International  (AAALAC)  or  its 
e(|uivalent.  if  the  laboratory  has  a 
foreign-based  and  a  U.S.-ha.sed  facility 


and  the  NHP  is  part  of  an  ongoing 
research  project. 

V.  Regulatory  Analyses 

/\.  Executive  Orders  l2li(Ui  and  135li3 

HHS/CDC  has  examined  the  impacts 
of  the  pro])o.sed  rule  under  Executive 
Order  128()(i,  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  H)‘)3) 
and  Executive  Order  135{)3,  Improving 


Executive  Orders  direct  agencies  to 
evaluate  any  rule  prior  to  juonuilgation 
to  determine  the  regulatory  impact  in 
terms  of  costs  and  benefits  to  United 
States  populations  and  businesses. 
Further,  together,  the  two  Executive 
(Orders  set  the  following  bars:  quantify 
co.sts  and  benefits  where  the  new 
regulation  creates  a  change  in  current 
]jractice;  define  qualitative  costs  and 
lienefits;  choose  approaches  that 
maximize  benefits;  support  regulations 
that  ])rotect  public  health  and  safety: 
and  minimize  the  inqiact  of  regulation. 

I IHS/CDC  has  analyzed  the  rule  as 
reipiired  by  these  Executive  Orders  and 
has  determined  that  it  is  consistent  with 
the  principles  .set  forth  in  the  Executive 
Orders  and  the  Regulatory  Flexibility 
Act,  as  amended  by  the  Small  Hiisine.ss 
Regulatory  Enforcement  Fairness  Act 
(.SBREFA)  and  that  the  ride  will  not 
create  enough  change  in  current  practice 
to  have  a  measiirahle,  (]iiantiiial)le 
impact. 

This  rule  is  not  being  treated  as  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12888.  As  such,  it 
has  not  been  reviewed  by  the  Office  of 
Management  and  budget.  This 
regulatory  action  is  not  a  major  rule 
under  the  Congressional  Review  Act.  In 
our  .screening  analysis  under  the 
Regulatory  Flexibility  Act,  HHS/CDC 
also  concludes  that  the  rule  will  not 
have  a  significant  economic  im})act  on 
a  substantial  number  of  small  entities. 

HILS/CDC  has  determined  that  the 
main  impact  of  the  ride  will  be  to  unify 
existing  regulations  and  codify 
profe.ssional  guidance  regarding 
infection  control  and  worker  safetv 
luocedures  to  prevent  transmitting 
pathogens  from  NHl’s  to  humans.  All 
stakeholders  involved  in  the 
inqiortation  and  maintenance  of  NHPs 
will  now  he  subject  to  the  same  set  of 
rules  and  guidelines.  This  ride 
combines  a  di.s])arale  set  of  profe.ssional 
recommendations  and  rides  that  were 
published  or  established  in  various 
formats  between  15)75  and  15)5)3  (see  C. 
What  is  the  History  of  this 
Rulemaking?).  This  rule  clarifies 
definitions  of  terms  and  reipiirements 
for  develojiing  plans  and  SOPs  for 


ipiarantine.  other  operations,  juirsonnel 
training,  and  worker  health  ju'ograms 
])rior  to  imjiortation  of  NHI’s:  although 
the  rule  does  not  add  new  terms  or 
requirements,  'flu;  regulation  akso 
allows  stakeholders  to  exercise  their 
own  good  judgment  in  imjilementing 
the  regulatorv  guidelines  through 
performance-hased  .standards,  rather 
than  dictating  prescriptive  compliance. 

The  rule  impact  will  he  unification  of 
existing  rules  and  codification 
profe.ssional  guidance.  The  rule  will 
create  qualitative  co.sts  and  benefits  for 
all  NHP  importation  stakeholders  and 
the  United  State  public  as  explained 
below. 

Benefits.  There  are  benefits  to  the  rule 
that  accrue  to:  (1)  The  public  in  the  form 
of  protecting  public  health;  (2)  business 
.stakeholders  in  the  form  of  inve.stment 
protection  and  a  reduction  in  time 
needed  to  he  spent  on  regulatory 
com|)liance  leading  to  a  lienefit  of 
avoided  costs;  (3)  the  NHP  workforce; 
and  (4)  the  .scientific  community. 

Public  health  benefits; 

•  Reduction  in  risk  of  transmission  of 
a  variety  of  zoonotic  infections 
including  filovirii.ses,  TB,  herpes  B 
virus,  and  parasites. 

•  Entry  through  ipiarantine  stations 
where  qualified  personnel  examine  the 
NHP  to  ascertain  any  potential  exjiosnre 
to  the  public  through  direct  contact  or 
contaminated  cargo. 

•  Certifying  the  health  of  NHPs  in 
animal  acts  will  reduce  the  risk  of 
spectators  coming  in  contact  with  ill 
animals. 

Business  stakeholders  benefits 
(reduction  in  time  sjient  on  regulatorv 
coiupliance.  or  avoided  costs,  and 
inve.stment  protection); 

•  Investment  protection — Certifving 
the  health  of  NHP  will  reduce  the 
jjotential  transmission  of  disease 
lietween  NHP  and  reduce  the  co.sts  to 
the  business  of  caring  for  other  ill 
animals,  or  in  the  worst  case,  stop  the 
loss  of  investment  through  death. 

•  Regulatory  reduction  (avoided 
cost) — The  registration  renewal  time  for 
all  NHPs  will  now  he  2  years. 

Previously,  inijiorters  of  cynomolgus. 
African  green,  and  rhesus  monkeys  were 
required  to  renew  their  special  permit 
registration  every  180  days,  or  two  times 
a  year.  According  to  HHS/CiDC  records, 
sjiecial-permit  holders  are  about  a  third 
of  all  NHP  imjiorters  (20  of  a  total  of  80). 
This  is  a  four-fold  reduction  in 
paperwork  for  registration  renewal  for 
about  a  third  of  all  NHP  importers. 

•  Regulatorv  reduction  (avoided 
cost) — More  sjiecific  definitions  and 
uniform  application  of  rules  and 
.standards  will  make  it  much  easier  for 
businesses  to  reliahlv  forecast  the  time 


Regulation  and  Regulatorv  Review,  (78 
FR  3821,  laniiary  21, 2011).  Both 
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they  need  to  sjMMid  (;om])lving  with 
regulation. 

•  Regulatory  reduction  (avoided 
cost) — The  rid(!  eradicates  tlie  31-dav 
(|narantine  jXM'iod  tor  animals  l)eing 
transierred  l)etween  zoos  and 
ial)oratories  when  the  taciliti(!s  have 
i)(!en  a|)|)rov(!d  Iw  prolessional 
organizations  (AZA  lor  zoos  and 
AAAI.At;  lor  lahoratories).  ClIXl 
professionals  indicate  that  tlum;  an; 
Ixitween  three;  and  five  such  transfers  a 
year.  I’rolessional  opinion  and 
discussion  with  zoos  and  lal)oratories 
indicat(;s  that  this  we)uld  result  in 
avoi(U:d  costs  of  al)out  .S.5()()  to  .SI. 800 
per  transfer.  dej)ending  on  the  facility 
costs  for  miarantine. 

.Scientific  heaiefits: 

•  Obstacles  to  the  movement  of 
highly  endangered  Nlll’s  will  he 
removed  to  protect  the  species. 

•  Oontrolled  entry  of  Nlll’s  for  long¬ 
term  research  will  lx:  allowed  when  the 
re.search  can  onlv  l)e  performed  in 
United  ,Stat«;s  lahoratories. 

NUF  workers  benefits: 

•  The  regulation  now  defines  the 
types  of  personal  protective  gear  that 
workers  mu.st  wear  in  order  to  protect 
the  worker  from  the  potential 
transmi.ssion  of  infectious  agents. 

•  (hiidelines  for  regidar  TB  testing 
have  been  established  to  ensure  that 
workers  are  tested  and  diagnosed  in  a 
timelv  manner. 

•  (hndelines  are  now  established  for 
acce.ss  to  medical  care  in  the  event  of 
z(X)m)tic-lunnan  illness  transmission  to 
ensure  that  workers  are  tested  and 
diagnosed  in  a  timelv  manm;r. 

(’.osts.  'I’he  current  regulation  is 
primarily  definitional  and  changes  v(;rv 
little  actual  current  ])ractice.  'I’he  only 
part  of  the  new  regulation  that  will 
create  an  additional  co.st  will  be  the 
reepurement  that  all  NHPs  being 
imported  enter  the  country  through  a 
port  of  entry  or  airport  with  a 
(|narantine  station.  At  the  current  time 
the  majority  of.  as  much  as 
according  to  (;i)U  subject  matter  ex]x:rt.s. 
of  NHBs  enter  the  countrv  at  ports  with 
(]uarantine  stations  becau.se  thev  arrive 
on  airlines  that  fre(|nent  those  ports  of 
entry,  'fhe  remaining  NHBs  that  are 
tran.s|x)rted  into  the  United  .States  come 
in  by  truck  across  smaller  border 
crossings  between  Mexico  and  the 
United  .States  orUanada  and  the  United 
.States.  Brofe.ssionals  in  UHU's 
Quarantine  ISranch  estimate  that  this 
amounts  to  ap|)roximately  om:  shipment 
per  year,  or  less  than  5%  of  all  NUB 
imported  to  the  United  .States.  HH.S/ 
UIX;  also  notes  that  arrangenx;nt.s  can  he 
made  in  advance  for  alternative  ports  of 
entry  if  the  importers  contact  HH.S/fdX;. 
Thus.  HH.S/UDU  believes  there  is  verv 


little  additional  cost  impact  to  the 
importer. 

(lost-Benef it  compari.son.  Benefits  and 
avoided  costs  as  enumerated  in  the 
benefits  .section  appear  to  outweigh  the 
additional  traiisptxtatiou  co.st  of 
additional  travel  for  one  or  two 
importers  each  year  that  will  n(;ed  to 
enter  through  points  with  (juarantine 
station. 

li.  P(ii)(;r\vork  Hadiwtion  Act  Analysis 

HHS/UIX;  has  determined  that  this 
rule  contains  data  collection  and  record 
keeping  reiiuirements  that  are  subject  to 
review  by  the  Office  f)f  Management  and 
Budget  (OMB)  under  the  Ba|)erwork 
Reduction  Act  of  ItlB.'i  (BRA)  (44  U..S.C. 
3.'5()1— 3420).  HH.S/CDC;  already  has 
approval  from  OMB  for  the  collection  of 
registration  information  from  importers 
and  record  keeping  re(]uirements  under 
OMB  Control  Nc).  0020-0134:  Foreign 
Quarantine  Regulations  (expiration  date 
Inly  31. 201  fi). 

In  addition,  HH.S/CIX;  has  ai)i)roval 
from  OMB  under  OMB  (xmtrol  No. 
0020-0203:  Reepurements  for  a  .Special 
Bermit  to  lm|)ort  Cynomolgus.  African 
(ireen.  or  Rhesus  Monkeys  into  tlx; 
United  .States  (expiration  date  )une  30, 
2014)  to  collect  data  from  importers 
who  wish  to  apply  for  a  special  permit 
to  imix)rt  ix)n-human  primates. 

(J.  luularalisin  Impact 

Under  Fxecutive  Order  13132,  if  the 
rule  would  limit  or  ]U'eempt  .State 
authorities,  then  a  Federalism  analysis 
is  recpiired.  The  agem:y  must  consult 
with  .State  and  local  officials  to 
determine  whether  the  rule  would  have 
a  substantial  direct  effect  on  .State  or 
loi:al  governments,  as  well  as  whether  it 
would  either  preempt  State  law  or 
impo.se  a  substantial  direct  co.st  of 
compliance. 

In  accordance  with  section  381  (e)  of 
the  BH.SA  [42  U..S.C.  2(j4(e)|,  nothing  in 
this  rule  would  supersede  anv 
provisions  of  .State  or  local  law  except 
to  the  extent  that  such  a  provision 
conflicts  with  this  rule.  For  example, 
the  rule  wcxdd  not  prevent  a  .State  from 
taking  stronger  measures  to  deal  with 
infected  or  possibly  infected  NHBs  or  to 
cover  adtlitional  species.  l'’urther.  our 
rule  will  iu)t  supersede  .state 
reepnrements  not  in  conflict  with  the 
federal  rule's  ])rovi.sion.s.  However,  in 
accordance  with  section  381  (e)  of  the 
BH.SA.  any  state  or  loc:al  law  that  would 
permit  any  activity  j)rohihited  under 
this  rule  would  conflict  with  this  rule 
and.  therefore,  would  he  superseded. 
The  rule  would  not  have  a  substantial 
direct  effec:t  on  .State  or  l(x;al 
governments  or  impose  a  substantial 
direct  cost  of  compliance  on  them. 


D.  Environmental  Impact 

In  the  absence  of  an  applicable 
categorical  exclusion,  the  Director. 
HH.S/CDU,  has  determined  that 
provisions  amending  42  (iFR  71. .'j3  will 
not  have  a  significant  impact  on  the 
human  environment. 

E.  t’nfnndcd  Mandates  Heform  Act 

The  Unfunded  Mandates  Reform  Act 
at  2  U..S.(;.  1,')32  recpiires  that  agencies 
prepare  an  asse.ssment  of  anticipated 
costs  and  benefits  before  develo])ing  any 
rule  that  may  result  in  ex])euditure  hv 
.State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  ])rivate  sector  of 
.Slot)  million  or  more  (adjusted  for 
inflation)  in  any  given  year.  This  rule  is 
not  expected  to  result  in  any  oiK;-year 
ex])enditure  that  would  exceed  this 
amount,  therefore  HHS/CDC  has  not 
prepared  a  table  of  (piantified  costs  and 
benefits. 

E.  PUnn  Lan<>nage  Act  of  2010 

Under  Buhlic  Law  111-274  (October 
13.  2010).  executive  Departments  and 
Agencies  are  recpiired  to  use  plain 
language  in  documents  that  ex])lain  to 
the  public  how  to  comply  with  a 
reepuremeut  the  Imderal  Government 
administers  or  enforces.  1 11  l.S/(;iX]  has 
attempted  to  use  jjlain  language  in 
promulgating  this  rule  consistent  with 
the  Federal  Blain  Writing  Act 
guidelines. 
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List  ol  Suhjocls  in  42  CFR  Part  71 

AirporLs,  Aninial.s,  Uoniniunictililo 
(li.sua.so.s.  llaibor.s,  lm])oit.s.  Poslicido.s 
tind  juist.s.  Public  health.  Qiiarantino, 
Ropoi'ling  and  rocordkoojiing 
nuiiiironuuit.s. 

h’or  tlu;  roa.sons  di.scu.ssod  in  tlu; 
prcanihh;.  tlu;  Contois  for  Disoaso 
(aintrol  and  Provontion  ainonds  42  CFR 
pint  71  as  follows: 


PART  71— FOREIGN  QUARANTINE 

■  1.  rho  iinthority  citation  for  42  CFR 
])iirl  71  contimu;.s  to  n;ad  as  follows: 

.Aiitliorily:  .Sec.  311  of  the  Public  ll(;iillh 
.Seryice  (PILS)  Act.  as  iuu(;uded  (42  l)..S.U. 
243).  secs.  301-309.  Plt.S  Act.  as  iimeiided 
(42  IJ.S.U.  204-272). 

■  2.  Roviso  4}  71  ..53  to  r(;ad  its  follows: 

§  71 .53  Requirements  for  importers  of 
nonhuman  primates. 

(d)  Purpose,  'flu;  pnrposi;  of  this 
soction  is  to  provont  tho  ti'iinsinission  of 
coniiminicahlo  di.soaso  from  nonhnman 
prim.itos  (NIlPs)  importod  into  tho 
llnitod  .States,  or  their  offspring,  to 
hitmans.  Tho  I'ognlations  in  this  soction 
are  in  addition  to  other  i'ognlations 
])romnlgatod  by  tho  .Secretary  to  provont 
tho  introduction,  transmission,  and 
spread  of  commnnicahlo  diseases  under 
42  CFR  pin  t  71,  snhpart  A  and  42  CFR 
part  70. 

(b)  Scope.  'I’liis  .section  a]jplies  to  any 
person  importing  a  live  NHP  into  the 
llnit(;d  .States,  inclnding  exi.sting 
ini])ort(;rs,  any  piirson  applving  to 
heconu;  a  registen;d  import(;r,  and  iiny 
juirson  ini|)orting  NHP  jirodncts. 

(1)  Importers  must  make  their 
facilities,  vehicles.  e(ini]mu;nt.  and 
hnsine.ss  records,  inchuling  employtie 
health  nicords  <nul  iinimal  luitilth 
riicords,  n.siid  in  tlu;  imiiortiition  of 
NHPs,  availahle  to  llILS/CnC  for 
in.s|)i;ction  during  o|)(;rating  hnsine.ss 
dtiys  and  hours,  and  at  other  neces.sarv 
and  r(;asonal)le  times,  to  enable  IIH.S/ 
CDC  to  a.scertain  complianci;  with  the 
regulations  in  this  section. 

(2)  Nothing  in  this  .section  snper.sedes 
or  preem])t,s  enforcement  of  emergenev 
response  reijiiirements  imposed  hv 
statutes  or  other  regulations. 

(c)  Acronyms,  initiolisms,  end 
definitions. 

(1)  For  the  ])nr])o.se.s  of  this  section: 

/\/\/\L/lU' means  the  A.ssociation  for 
As.sitssnient  and  Accreditation  of 
Laboratory  Aniiiuil  Ctire  International. 

AZA  means  the  A.ssociation  of  Zoos 
and  Atinarinms. 

CATES  means  the  Convention  on 
International  Trade  in  Endangered 
.Sp(;ci(;.s. 

ELISA  means  (;nzyme-linked 
innnnno.sorh(;nt  assay,  <1  type  of 
lahoratorv  te.st  tluit  metisiints  antibodies 
or  det(;cts  antigens  for  sjiecific 
])<ithogen,s. 

////.S’/UVIC  means  U.S.  Heiiartment  of 
Health  and  Unman  .Servicits,  (’.enters  for 
Disea.se  Control  and  Prevention,  or  an 
iinthorized  re])r(;.sentative  acting  on  its 
behalf. 

/ACf/C  means  Institutional  Animal 
Care  and  Use  Committee. 


iV/07’ means  mammalian  old 
tnherenlin,  a  biological  product  used  as 
a  diagnostic  tool  in  the  evaluation  for 
mvcohacterial  (TH  and  related  bacteria) 
inf(;ctions. 

NIOSn  means  tlu;  National  Institute 
for  Occupational  .Safety  ;md  Health, 
(ienters  for  Di.seti.se  Control  and 
Pr(;vention.  U..S.  Di;p<irtm(;nt  of  Health 
and  1  Inman  .Services. 

PPE  means  pei  sonal  prot(;ctive 
eqni  j)im;nt.  such  ;is  gloves,  resjiirators. 
and  other  devices  used  in  prev(;nting 
tlu;  sjiread  of  connnnnicahle  diseases. 

SOPs  metms  .standard  o])erating 
]iroc(;dnre.s. 

TP  means  tnhei'cnlosis. 

TST means  tuh(;rcnlin  skin  te.st. 

USDA  means  United  States 
Dejiai'tment  of  Agriculture. 

(2)  P’or  purposes  of  this  .section,  the 
terms  li.sted  below  shall  have  the 
following  meanings: 

Aniinol  act  means  any  use  of  NHPs, 
inclnding  offspring,  for  entertainment  in 
which  the  NHPs  tire  trained  to  perform 
some  hi;havior  or  action  and  are  part  of 
a  routinely  scheduled  show, 
performance,  or  e.xhihition.  ojien  to  the 
geiu;ral  public. 

Hreediny  colony  means  <1  facility 
wheie  NHPs.  inclnding  offspring,  tire 
mainttiined  for  r(;prodiu:tive  ])nr|)ose.s. 

/broker  means  a  ])er.son  or  oigtmization 
within  tlu;  United  .Stat(;.s  that  acts  as  tin 
official  agent  of  an  exjiorter  of  NHPs 
from  aiu)tlu;r  conntrv.  or  as  an 
int(;rmediai  v  hetwe(;n  such  an  ex|)orter 
and  tin  importer  of  NI  IPs. 

Cohort  means  a  gi'oii])  of  Nl  IPs 
impoi't(;d  together  into  the  United 
.States. 

Director  means  the  Director  of  the 
Centers  for  Di.sease  Control  and 
Prevention.  U.S.  Depai  tment  of  Health 
and  Unman  .Services,  or  an  authorized 
representative. 

Educational  purpose  means  the  use  of 
NHPs.  inclnding  offs])ring,  in  tlu; 
teaching  of  a  defined  educational 
jirogram  at  the  university  level  or 
eipiivalent. 

E\hil)ition  f)urposes  means  tlu;  use  of 
NHPs.  inclnding  offsjn  ing.  as  jiart  of  a 
])nhlic  dis])lav  ojien  to  the  general 
public  during  rontinelv  scheduled  hours 
in  :i  facility  that  meets  or  exce(;d.s  AZA 
accr(;ditation  standards. 

/jn/jor/er  means  anv  person  importing, 
or  iittempting  to  import.  ;i  live;  Nl  tP  into 
llu;  United  .States,  including  an 
iipplicant  to  become  <1  registered 
impoi'ter.  Within  the  meaning  of  this 
section,  "importer"  includes  any  peison 
maintaining  a  facility  or  institution 
housing  NHPs  during  (|narantine. 

Within  the  meaning  of  this  section, 
“imjioi’tei”  akso  includes  the  agent  of 
any  animal  act.  lahoratorv.  or  zoo  that 
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is  sul)jo(:t  to  or  carries  out 
n!Sj)onsil)ilities  in  accordance  witli  llie 
nigulations  in  this  .section. 

In  transit  means  NHPs  locatcul  within 
the  llnitcid  .Statcss  tlial  are  not  inlendcul 
for  iin|)ort.  whether  scheduled  or  not.  as 
part  of  the  moveimait  of  tlio.sc;  NHl’s 
Ihilween  a  fondgn  country  of  de|)artur(! 
and  fonngn  country  of  final  destination. 

IaiI)  or  hiharatoiT  means  a  facility  in 
the  Unitcul  .States  accredited  by 
AAAbAfi  or  licen.sed  by  U.SDA. 
conducting  research  using  Nlll’s.  having 
fonngn  based  facilities,  and  intending  to 
transfer  or  transferring  one  or  mon; 

NIlFs  that  were  originally  part  of  an 
institutionallv  approved,  ongoing 
protocol,  from  its  fonngn-based  facility 
into  its  United  .States  facility  for 
purposes  related  to  that  specific 
re.search  jiroject. 

lAcansod  vatarinarian  means  a  person 
who  has  graduated  from  a  veterinary 
school  accredited  by  the  American 
Veterinarv  Medical  Association's 
Uouncil  on  Fducation.  or  has  a 
certificate  issued  by  the  Amerii;an 
Veterinarv  Medical  Association’s 
Kducation  (^ommi.ssion  for  Foreign 
Veterinarv  (uaduates.  or  has  received 
eipiivalent  formal  education  as 
determined  hv  the  I  IlhS/UDU:  and  has 
received  training  and/or  experience  in 
the  care  and  management  of  nonhuman 
jirimates. 

Madical  consultant  means  an 
occu|)ational  health  physician, 
phvsician's  assistant,  or  registered 
nurse,  who  is  knowledgeable  about  the 
risks  to  human  health  associated  with 
NIlP.s. 

\’onlnnnan  pinnate  or  \UIP  means  ail 
nonlunnan  memhers  of  the  Order 
Primates. 

MIIP  product  or  Product  means  skulls, 
skins,  bodies,  blood,  tissues,  or  other 
biological  samples  from  a  nonlunnan 
primate,  including  trojihies.  mounts, 
rugs,  or  other  display  items. 

Offspring  means  the  direct  offspring 
of  any  live  Nl  lP.s  imjiorted  into  the 
United  States  and  the  de.scendants  of 
any  such  off.s|)ring. 

Old  World  \k)nlnnnan  Primate  means 
all  nonlunnan  primates  endemic  to  Asia 
or  Africa. 

Pathogen  means  any  organism  or 
substance  cajiable  of  causing  a 
communicable  disease. 

Permitted  purpose  means  the  use  of 
NHPs  for  scientific,  educational,  or 
exhibition  pui'iioses  as  defined  in  this 
.section. 

Person  means  anv  individual  or 
partnership,  firm,  comjiany. 
corporation,  association,  organization, 
including  a  not-for-profit  organization, 
such  as  a  .sanctuary,  or  other  legal 
entity. 


Quarantine  means  the  practice  of 
isolating  live  NHPs  for  at  least  31  days 
after  arrival  in  a  U.S.  (piarantine  facility 
where  the  NHPs  an;  oh.served  for 
evidmice  of  inlection  with 
communicable  disease!,  and  where! 
me!:i.sure!.s  are!  in  plae:e  lei  |)re!ve!nt 
tnmsmissiem  eif  infe!e:tie)n  tei  lumiiins  eir 
NHPs  within  the!  e;e)he)rt. 

Quarantine  facility  me!im.s  a  fiie:ility 
useiel  by  <i  re!gistere!el  impeirter  e)f  NHPs 
feir  the  i)ur])ose  eif  epianmtining 
imiieirteul  Nl IPs. 

Quarantine  room  inexnis  a  reienn  in  a 
reigisteueel  impeirt  faealitv  feir  heuising 
im|K)rte!el  NHl\s  ehiring  the  epuiranline 
|)e!rioel. 

Scientific  pnrjioses  means  the  use  eif 
NHPs  inclueling  eiffspring  feir  reseuire;!! 
feilleiwing  a  defineel  preiteiexil  anel  either 
stanelards  feir  rei.seare;!!  preijeicts  as 
neirmallv  ceinelue;teel  at  the  university 
level. 

Zoo  meiins: 

(1)  Within  the  Uniteel  .Stateis.  ein  AZA- 
aexaeieliteel  anel  jireifessieinallv 
mciintiiineiel  jiark.  garelein,  eir  either  plae:e 
in  whie;h  emimals  are!  ke!iit  feir  puhlie: 
eixhiliitiein  anel  viewing:  eir 

(2)  Outsiele  eif  the  Uniteiel  .Steiteis.  a 
lireifei.ssieinallv  lUciintiuneiel  park,  garelem. 
eir  eitheir  plae:e  in  whie;h  iinimals  :ire!  keijit 
feir  puhlie:  exhiliitiein  anel  vieiwing  that 
meuits  eir  e!xe:e!e!el.s  the  ae:e;re!eliting 
stanelarels  eif  tlu!  AZA. 

Zoonotic  disiHise  meiiuis  anv 
infe!e:tieiu.s  agent  eir  e:einummie:ahle! 
eli.sea.se  that  is  e::ipahle!  eif  lieiing 
transmitteel  freim  iinimals  (lieith  wilel  <mel 
eleimestic)  tei  humans. 

(dj  Oeneral  prohibition  on  importing 
nonhnman  primates.  (1)  A  iieirsein  niiiy 
neit  impeirt  live  NHl\s  intei  the  Uniteel 
.States  unleiss  the  |ie!rsein  is  reigistereiel 
with  HH.S/UfJU  as  a  NHP  impeirteir  in 
ae:e:orelane:e!  with  this  see:tiem. 

(2)  A  iierson  may  einly  impeirt  live 
NHPs  intei  the  Uniteel  Stateis  feir: 

(i)  Permitteel  pur|iei.se.s.  as  eleifineel 
uneleir  piiragraph  (e:)(2)  of  this  see:tiein:  eir 

(ii)  Use  in  lireieeling  e:eileinies.  preivideel 
that  all  offspring  will  be!  useul  only  .is 
re!jilae:e!ment  lireeeling  stoe:k  eir  feir 
liermitteel  iiur]ieises. 

(3)  A  persein  may  neit  ae:e:e!pt. 
maintain,  sell,  reseill.  eir  eitherwise 
elistriliute!  impeirteiel  NHPs  (inclueling 
theiir  eiffspring)  feir  u.se!  <is  jieits.  .is  ii 
heilihy.  eir  as  iin  avoe;atiein  with 
eie;e:a.sieinal  elisphiy  tei  the!  ge!neral  |iublie:. 

(ej  Disposal  of  iirohihited  or  excluded 
I^IIPs.  (1)  HHS/UDC  may  seize, 
exiimine.  iseilate,  eiuarantine!.  e!X]ieirt. 
treiat.  eir  eleistreiy  iiny  NHP  if: 

(i)  It  is  impeirteel  threiugh  a  leie;atiein 
either  than  an  aiitheirizeel  pen  t  eif  emtrv: 

(ii)  It  is  impeirteel  feir  either  than 
permitteel  }iur]ie)se!s: 


(iii)  It  is  maintciineel.  seilel.  re.seilel.  eir 
elistriliuteel  feireitheir  than  peirmitteiel 
puriiei.se: 

(iv)  It  is  impeirteel  by  ;i  peirsein  whei  is 
neit  a  reigi.steireel  imiieirteir:  eir 

(v)  It  is  eitheirwise  eleiemeel  tei 
e:ein.stilute!  a  puhlie:  heiilth  threiiit  by  the! 
I)ire!e:teir. 

(2)  Feir  any  NHP  arriving  in  the 
Uniteiel  .St.ites  threiugh  iin  uiiiiutheirizeel 
leie:iitiein.  feir  either  than  the  permitteiel 
purpeises.  eir  by  a  iiersein  whei  is  neit  a 
reigistereiel  impeirter.  the  ]ie!r.sein 
attempting  tei  imjieirt  that  Nl  IP.  must,  as 
iippreiveiel  by  thei  nire!e:teir  anel  at  the 
jiersein’s  eiwn  expense,  elei  eine  eif  the 
feilleiwing: 

(1)  Expeirt  eir  arninge  feir  ele!Strue:tiein  eif 
the  NHP.  or 

(ii)  Deinate  the  NHP  fora  se:ientifie:. 
e!elue:atieinid.  eir  exhiliitiein  jiurpeise  after 
eiuarantine  at  a  HHS/CDC-reigistereiel 
lae:ilitv. 

(3)  If  the  peirsein  atte!m]iting  tei  impeirt 
a  NHP  fails  tei  elis]iei.se!  eif  the  NHP  by 
eine  of  the  eiptieins  ele!.se:ribe!el  in 
pciragraph  (e)(2)  eif  this  seie:tiein.  the 
i)ire!e:teir  will  eli.s]iei.sei  eif  thei  NHP  at  the 
liersein’s  eixpense. 

(4)  Peneling  elispeisal  eif  any  iireihiliiteel 
eir  e!xe:lueleel  NHPs.  the  Nl  IP  will  liei 
eleitiiineiel  at  thei  iieirsein’s  eixpem.sei  at  :i 
leie:€itiein  ;i]i]ireive!el  by  thei  Dire!e:teir. 

(f)  Authorized  ports  of  entry  for  live 
\llPs.  (1)  An  imiieirter  may  im]ieirl  live 
NHPs  intei  thei  Uniteiel  Stateis  einly 
threiugh  ;i  pen  t  eif  entry  wheirei  ei  I II  IS/ 
UD(^  eiuarantine:  .stiitiein  is  leie:ate:el.  'riie 
list  eife:urre!nt  1  IHS/C^DU  eiuarantine 
stilt ieiiis  e:an  he:  feiunel  at  http:// 
www.IUiS/CDO.goy/iiuarantine/ 
Quarant  ineStations.html. 

(2)  In  the  event  that  the  impeirter  is 
unable!  tei  preiviele  for  entry  at  a  pent 
wlieire  a  HHS/CD(;  eiuarantine  station  is 
leie:ateel,  the  impeirter  may  einly  impeirt 
liye:  NHPs  into  the  Uniteul  Stateis 
threiugh  aneither  peirt  of  entry  if  the 
Dire!e:teir  preiyieles  iiely<ine:e!  written 
iippreiyal. 

(3)  If  prieir  written  approyal  is  not 
obtaineel  freim  the  Diree:tor.  the  impeirter 
anel  exe:lueleel  NHPs  will  he  subjeie:!  to 
the  preiyisieins  eif  paragraph  (e)  eif  this 
se!e:tiein. 

Igj  llegistration  or  renewal  of 
importers.  Befeire  impeirting  any  liye 
NHP  intei  the  Uniteel  States.  ine:lueling 
theise  that  are  piirt  eif  an  animal  iie:t  or 
those  inyolyeel  in  zeiei-tei-zeiei  or 
laborateiry-tei-lalieircitory  transfers,  iin 
impeirter  must  reigister  with  anel  reeieiye 
written  appreiyal  from  the  Hireie'.teir. 

(1)  'I’ei  register,  eir  to  reneiw  a 
registration  e:ertifie:iite.  as  an  importer,  ii 
persein  imi.st  submit  the  feilleiwing 
eleie:uments  to  HHS/CDC: 

(i)  A  eiompleteiel  reigistration/ 
applie:atiein  form: 
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F«,e.-al  7».  No.  3./Fn.U,y. 


(ii]  A  coinplotiul  stat(Miu!nt  ol  mtont  th. 
that  closc.ribas  tho  mimbiM-  and  lypos  ol 
N1  IPs  intondod  for  iini)ort  dunn-  tbo  n  H 
n'l’istration  iiiM’iod.  tb(!  intondod  ^ 

will  1)0  inipi’dod;  , 

(iii)\Vritton  sol’s  that  includo  al  o 

doinonts  rociuiicHl  lo  paragraphs  (b)  < 

tbroiiob  (n)  of  this  sootion; 

local  rogist  rat  ions,  lic.onsos.  and/oi 

(\0  A  signod,  solf-cortification  stating  ( 

that  tbo  iinportor  is  in  c;oinpbanco  with  N1 
tbo  rognlations  containod  in  tins  soc.tion  do 
and  agroos  to  continno  to  i;oinply  with 
tbo  rognlations  in  this  sootion. 

(2)  Upon  roooiving  tbo  dooninontation  wi 

rocinirod  bv  this  sootion.  tbo  Diroolor  pi 

will  roviow  tbo  applioation  and  oitboi 

..rant  or  donv  tbo  applioation  tor  P 

^igislration  as  an  iinportor.  App hoations  a 

tbatarodoniodinayboappoalodnndor  r 

naragrapb  (n)  of  this  .sootion. 

(i) ^Boforo  issuing  a  registration,  tbo 

Dirootor  inav  inspoi.t  any  bnsinoss  ( 

rooord.  facility,  vobiolo.  or  eqininnont  to 

1)0  nsod  in  importing  Nltl’s.  ' 

(ii)  llnlo.ss  rovokod  in  aooordani.o  \ 

wilhpaiagra|.h(l)olllii»s«;tii>n.a  t 

raRislralion  laMlilicala  issuoil  miili.i  Ihia  . 

section  is  effective  for  two  years  i 

beginning  from  the  date  llltS/C,D(.  i 

issues  the  registration  oertitioate. 

(iii)  An  importer  mn.sl  apply  to  111 
Cix;  for  renewal  of  the  registration 
(-.ertifioate  not  less  than  (fO  days  and  not 
more  than  (U)  days  betore  the  existing 
registration  expires. 

(:t)  All  importers  must  oomplv  \\itb 
the  requirements  ot  jiaragraphs  fb) 
tbrougb  (n)  ot  this  section. 

(h)  Docunumtation.  An  importer  inns 
develop,  and  docnmont  compliance 
with,  a  written  policy  that  states 
imported  NflPs.  including  tbeir 
offspring,  will  only  be  used  and 
distributed  for  iiermitted 

(1)  An  importer  must  collei.t  oi  create 
a  rec:ord  of  the  intended  l^n  pos^i)  id 
importation  for  each  imported  N1 11  and 
the  inirpose  must  c.omply  wdb  one  ot 
the  iiermitted  purposes.  An  importer 
must  retain  written  c'.ertitic.ations 

amnimstratingtbattbeNlll’saiidtbeir 

offspring  will  continue  to  lie  lesed  to 

permitted  purposes  tor  p 

the  distribution  or  transfei  ot  the  Nil  . 

(2)  An  importer  must  retain  recorils 
regarding  eac.b  distribution  ot  imported 
Nib’s.  Each  record  must  include  tlm 
identitv  of  anv  rec.ipiimts.  the  numlier 
and  identitv  of  eac.b  N1  b’ m  eac.b 
sbipment  or  sale,  and  the  dates  ot  each 

shipment  or  sale,  for  three  years  aUer 

the  distribution  or  transfei  ot  the  Nib  • 
(3)  An  importer  must  maintain  these 
rec.ords  in  an  organized  manner,  eitlier 
elec.tronic,ally  or  in  a  c.entral  location 


that  is  at  or  in  close  proximity  to  the 
NHl’  fainlity  to  allow  HfbS/CDU  to  lu.sily  ma 
insoect  the  records  during  flltS/C.IX,  I  J 

sit',,  vi.sils  .lurhiB  i-'Wtla.  la, »"■;>»»  '<>'"■» 

III- within  "I  ,, 

an,  ,„ainlain,„l  olonlntntnal  y, 
tbev  must  be  time-dated  in  a  iminnci 
than  cannot  be  altered,  and  redundant  recai 

back-iqi  copies  iniKst  be  made  m  a  •> 

manner  that  protec.ts  against  loss.  tH  'i 

(4)  before  distributing  or  transfeii mg  neci 
an  imported  Nib’,  an  importer  must;  lit 

(i)  Communicate  to  the  recipients  ot  disp 
Nib’s,  in  writing,  the  restric.tions  and  blai 
ilefinitions  of  permitted  purpo.ses;  and  m  p 

(ii)  Obtain  written  certilic.ations  trom  (,b)s 

the  intended  recipient  that  the  Ni  b’s  disi 

will  be  used  and  distribnled  only  for  baz 

Iiermitted  purposes. 

(i)\Voik(^r  protection  plan  and  dis 

personal  protective  Eqni}nneid.  (1 )  in  (nc 

i  addition  to  complying  with  the  bio 

requirements  of  this  .section,  an  do 

imiiorter  must  comply  with  all  relevant  pu 
federal  and  .state  requirements  relating  Uu 
to  occupational  health  and  safety.  ( 

)  (2)  Importers  must  have  a  written  th; 

worker  iirotection  plan  tor  anyone  ;,11 

whose  duties  may  result  in  exiiosure  to 

Nib’s,  including  procedures  tor  hi 

s  aiipropriate  response  measures  in  the  ,h 

avimt  of  an  emergency.  An  mip^ 

must  adhere  to  the  plan  and  SOI  s  and  jp 
innsl  ensure  that  eac.b  worker  covered  p 

/  under  the  i)lan  also  adheres  to  It  and  all  p 

iiertinenl  sol’s.  ,  inm/ 

)l  (3)  An  importer  must  c.ontact  1 11 1^/ 

('DC  immediatelv  bv  telepbone,  text,  or 
email,  as  spec.ified  in  the  importer  .s 
SOI’,  to  report  any  instance  ot  a  woi  kia  , 
exposed  to  a  zoonotic  illne.ss  and  must 

inclnde  instructions  for  c.ontacting  , 

ist  nilS/C.DC  in  its  worker  jirotection  plan.  , 
(4)  A  worker  jirotection  plan  must  I 

include  the  following; 

(i)  Procedures  to  jirotect  and  tiain 
transport  workers  in  bow  to  avoid  and 
respond  to  zoonotic  disease  exi)osuies 

ate  a.ssociated  with  Nib’s,  inclnding 

proc.edures  for  appropriate  responses  in 
md  the  event  of  a  vehicle  c.rasb  or  otbei 
if  emergenev  during  transiiort  . 

(ii)  1  lazard  evaluation  and  woi kc 

c.onmumii;ation  proc.ednres  that  adbeie 

eir  to  those  in  paragraph  (i)(r))  of  this 
liter  biiri’l’K  requirements  that  adhere  to 

Ip'.  those  in  paragraph  (i)((i)ot  tins  sec  ion; 

ds  (iv)  Tb-i;ontrol  requirements  ba 

rted  adhere  to  those  in  iiaragrapb  liU7)  ol 
o  this  section;  ,  ,, 

(V)  If  applicable,  sol’s  that  adhere  to 

requirements  relating  to  macaques  as 
;acb  described  in  jiaragrapb  (i)(H)  ot  this 

It  Ip  M  An  infec.tion-prevention  prograin. 

itber  requiring,  at  a  minimum,  1  1  E  amt 
on  workplac.e  practic.es  tor  preventing 


infec.bon  among  workers  whose  dut  .. 
mav  result  in  exposure  to  NHl  s  and. 

(A)  sol’s  that  include  requirements 
for  iireventing  workplac.e  infect  ion  from 
potent iallv  c.ontaminated  needles  or 
other  sharp  instruments  and  that,  at  a 
ininimnm.  prohibit  workers  trom 

rec.apiiing  used  needles  bv  bam  . 

removing  needles  by  band;  or  o  berwisc 
bending,  breaking,  or  maminilating  used 

needles  bv  band. 

(b)  S(b’s  requiring  that  used 
disposable  svringes  and  needles,  .scalpel 
t, lades,  and  other  sharp  items  be  placed 
in  puncture-resistant  containers  kept  as 
close  to  the  work  site  as  practical  and 
ilisinfec.ted  and/or  disposed  ot  as 
hazardous  waste. 

(C)  sol’s  requiring  that  removaole. 

dispo.sable  1’1’E  be  autoclaved. 

inc.inerated.  or  otherwise  disposed  ot  as 
biohazardous  waste.  Nondisposable 
clothing  worn  in  the  ipiarantine  lacili  \ 
must  be  disinfected  on  site  betore 

laundering.  . 

(D)  An  infec.tion-prevention  lu'ogram 
that  requires  Nib’  handlers  to  cleanse 
all  bites,  scratc.bes.  and/or  mucosal 
surfac.es  or  abraded  skin  exposed  to 
blood  or  body  fbiids  immediately  amt 

tborongbly.  i  ,  . 

(E)  infection-jnevention  jiroc.ednres 
that  require  workers  to  immediately 
biisb  tbeir  eyes  with  water  tor  at  least 
15  minntes  following  an  exiiosure  ol 
blood  or  body  fbiids  to  the  eye. 

(vii)  I’o.st-exposure  proc.edure.s  that 
provide  potentially  exposed  workers 
with  direct  and  rapid  ac.cess  to  a 

medic.al  consultant  including; 

'  (A)  I’rocedures  ensuring  that  exposix 

workers  have  direc.t  and  immediate 

1„  „  “"'S''!':"'' "  p'* 

b„<,n  |ir„vi„usly  iiti,nlif„»l  'l'«  s 
tolblS/CD(.. 

,  (b)  For  imtential  exposures  to  herpes 

b  virus.  post-exi)osure  procedures  that 
require  the  routing  of  diagnostic. 

.  specimens  to  the  National  b  Virus 

‘  Resourc.e  C.enter  loc.ated  at  Georgia  State 

llniversitv  in  Atlanta.  Georgia,  or 
another  location  as  specified  liy  Hits/ 
CDC' 

^  (viii)  I’roc.ednres  for  documenting  the 
frequenev  of  worker  training,  inclnding 
for  those  working  in  the  quarantine 

*‘"(5)  As  part  of  the  worker  protection 
.•  plan  desc.ribed  in  this  paragraph  ft),  an 

importer  must  establish,  implement 
to  and  maintain  hazard  evaluation  and 

worker  c.omnuinic.ation  proc.edures  that 
ioclmle  the  lobowing. 

(i)  A  description  of  the  known 
gram,  zoonotic,  disease  and  in)ury  hazards 

Uioils  associated  with  handling  NHl  s; 

(ii)  The  need  for  1’1’E  when  liani  ling 

,  Nib’s  and  training  in  proper  use  ot 
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including  rci-training  and  nMnlbrceinent 
of  appropriate  use: 

(iii)  Frocednn;s  for  monitoring 
workers  for  signs  of  zoonotic  illness, 
including  procedures  that  imsnn! 
niporting  to  1IHS/{8X]  by  telei)lu)ne. 
text,  or  email  within  24  lionrs  of  the 
occurrence  of  illness  in  any  worker 
sns])ectt!d  of  having  a  zoonotic  di.s(!ase; 
and 

(iv)  Frocaulnres  for  disiidection  of 
garments.  sn])])li(!s,  ecinipment.  and 
waste. 

(li)  As  part  of  the  worker  prc)t(!ction 
plan  described  in  this  paragraph  (i).  an 
importer  must  identify  the  FFF  recjnired 
for  each  task  or  working  area. 
.Additionally,  in  this  ])art  of  the  worker 
protection  i)lan.  an  importer  must 
taisnre  the  following: 

(i)  Anv  nupiired  PFE  must  he 
available  to  workers  when  needed; 

(ii)  Workers  in  direct  contact  with 
NUPs  must  wear  the  following: 

(A)  (doves  of  sufficient  thickne.ss  to 
rediici!  the  risk  of  cuts.  .sc:ratche.s.  and 
])nnctnr(!.s: 

(B)  At  a  minimum,  disposabli!  NIOSH- 
approved  Nt).')  resj)irators.  in 
compliance  with  O.SHA  29  (IFR 

S  15)10.184.  which  nupiinis  a  respiratorv 
protection  ])rogram: 

({;)  Face  shields  or  (we  prot(!Ction;  and 
(D)  Outer  |)rot(!ctive  clothing  when 
opening  crates,  removing  foreign 
mat(!rials  from  crates,  feeding  NHBs. 
removing  dead  NHBs,  or  handling 
bedding  materials. 

(iii)  Workers  handling  crates  or  jialhits 
containing  NHBs  must  wear  the 
following: 

(A)  Elbow-length,  reinforced  leather 
glov(!s  or  eciuivalent  gloves  that  prevent 
|)(!netration  of  splinters,  other  crating 
materials,  or  debris: 

(B)  Outer  protective  clothing: 

((])  Watejproof  shoes  or  boots; 

(D)  NlO.SH-approved  res])iratorv 
protection  that  is  comjjliant  with  OSHA 
regulations  at  29  (d'  R  15)10.184.  and; 

(E)  Face  .shields  or  eye  protei:tion. 

(iv)  Workers  who.se  faces  may  come 
within  .'j  feet  of  an  NHB  must  wear 
disposable  N10SH-ai)])roved  N5).'j 
res|)irator.s  and  eitluM'  face  shields  or  eve 
|)rotection  to  protect  against  aerosol  or 
droplet  transmission  of  pathogens: 

(v)  Work(!rs  must  remove  disposable 
BBE  and  di.scard  as  a  biohazard;  and 

(vi)  Workers  must  not  drink,  eat.  or 
smoke  while  ])hysicallv  handling  NHBs 
or  cages,  crates,  or  other  materials  from 
such  NHBs. 

(7)  Eoi  TB  prot(!ction,  an  importer 
must  ensure  the  following: 

(i)  Workers  in  a  facilitv  housing  NHI^s 
mu.st  have  a  ha.seline  evaluation  for  TB 
|)rior  to  working  with  NHBs  anil  an 
evaluation  at  least  annnallv; 


(ii)  Brompt  and  direct  access  to  a 
medical  consultant  who  is  cai)ahl(;  of 
performing  the  evaluation  and 
maintaining  records  for  such  tests: 

(iii)  If  an  NHB  is  found  to  have 
laboratory-confirmed  TB.  any  workiir 
who  had  i)revionsly  entered  any  room 
where  a  confirmed  NHB  has  been 
honsiul  must  ])romptlv  imdingo  a  post- 
exposure  TB  evaluation  and 

(A)  If  that  test  is  negative,  the  worker 
must  undergo  another  TB  evaluation  8 
months  later;  and 

(B)  If  either  test  is  reactive,  the  worker 
must  he  referred  for  medical  evaluation; 
and 

(OThe  HlhS/CDC  must  be 
immediately  notified  of  the  rijsults  of 
the  medical  evaluation  by  telephone, 
text,  or  email  as  specified  in  the 
importer's  SOBs. 

(iv)  F.ompliance  with  exposure- 
control  lilanning  elements  under  25)  C^FR 
15)1 0.1 080  for  workers  who  will  have 
parenteral  and  other  contact  with  blood 
or  oth(!r  potentially  infectious  material 
from  NHBs  and  com])liance  with  the 
r(!.spiratorv  protection  requirements  in 
25)  CFR  15)10.184. 

(8)  h’or  importation  of  maca(|iies,  an 
im])orter  mu.st  develo|),  im])lement  and 
adhere  to  a  written  BBl-l  program  to 
l)revent  heiqies  B  virus  transmission. 

The  iirogram  must  he  hasiul  on  a 
thorough  hazard  as.sessment  of  all  work 
])rocednres.  ])otential  routes  of  exijosure 
(e.g.,  bites,  scratches,  or  mucosal 
ex])osur(!.s).  and  potential  adverse  health 
outcomes. 

(9)  An  importer  must  kijep  records  of 
all  serious  febrile  illnesses  (fever  greater 
than  101.8  degriies  Fahrenheit  |88..'5 
degrees  C^elsiusl  for  more  than  48  hours) 
in  workers  having  exposure  to  NHBs  in 
transit  or  in  (|uarantine.  The  record 
must  he  kept  by  the  im|3orter  as  i)art  of 
the  worker's  administrative  records.  The 
importer  mu.st  prom])tly  notify  HHS/ 

by  telei)hone.  text,  or  email  if  such 
an  illness  occurs.  An  im])orter  must 
ensure  that  the  medical  consultant 
providing  care  is  informed  that  the 
])atient  works  with  and/or  has  been 
exposed  to  NHBs. 

(j)  SOI’  ivqiiinunants  and  (Hjuipiu(ud 
standards  for  crating,  caging,  and 
transporting  live  noidnnnan  primates. 
luini])ment  standards  for  crating,  caging, 
and  transporting  live  NHBs  mu.st  he  in 
accordance  with  IKSDA  Animal  Welfare 
regulation  standards  (5)  (Ih’R  parts  1. 2, 
and  8)  anil  International  Air  Transport 
Association  standards,  and  an  imi)orter 
must  establish,  im|)lement.  maintain, 
and  adhere  to  .SOBs  that  ensure  the 
following  requirements  are  met: 

(1)  Any  crate  used  to  transport  NHBs 
must  he  free  of  sharp  |)rojections  that 


could  .scratch  or  otherwise  injure 
workers  or  NHBs. 

(2)  Olass  items  must  not  he  used  for 
feeding  or  watering  NHBs  during 
trans])ort. 

(8)  NHBs  mu.st  only  he  removed  from 
crates  in  an  a])i)roved  quarantine  facility 
under  the  supervision  of  a  licen.sed 
veterinarian. 

(4)  NHBs  mu.st  not  he  removed  from 
crates  during  tran.s])ort. 

(.'))  Upon  arrival  into  the  United 
.States,  only  an  im])orter  or  an 
authorized  repre.sentative  mav  receive 
the  NHl’s  from  a  conveyance  (e.g., 
airplane,  shi])).  The  importer  mu.st 
establish  an  emergency  contingency 
|)lan  in  the  unlikely  event  they  are 
unable  to  meet  the  shijiment. 

(8)  All  reu.sahle  items  mu.st  he 
decontaminated  between  uses. 

(7)  At  all  times  during  transi)ort, 
crates  containing  NHBs  must  be 
.separated  by  a  physical  harrier  from 
workers,  other  individuals,  and  all  other 
animals  and  cargo,  or  by  a  .s])atial  harrier 
greater  than  .5  feet,  that  ])revent.s 
contamination  of  cargo  or  individuals 
with  hodilv  fluids,  feces,  or  soiled 
bedding. 

(8)  At  all  times  during  transport, 
individuals  traveling  with  the  shipment 
mu.st  he  jirotected  from  shared  air  of 
NHBs  to  prevent  the  transmission  of 
zoonotic  diseases.  Airflow  mu.st  be 
unidirectional  from  NHB  tran.s|)ort 
workers  to  NHBs  or.  if  anv  air  is 
recirculated  to  the  NHB  transport 
workers,  it  must  he  HEBA-filtered.  If  a 
ventilation  sy.stem  is  not  in  j)lace,  all 
NHB  transport  workers  mu.st  wear 
re.si)iratory  protection. 

(9)  If  traveling  by  ]jlane.  crates 
containing  NHBs  should  he  loaded  in 
the  cargo  hold  last  and  removed  first, 
mu.st  he  jdaceil  on  ])la.stic  that  jjrevents 
spillage  onto  the  deck  of  the  jilane.  and 
must  be  ])laced  on  i)allet.s  or  double 
crated  to  ensure  separation  from  other 
cargo. 

(10)  Workers,  as  well  as  NHBs.  must 
he  ])rotected  from  communicahle 
disease  exposures  at  anv  facility  used  en 
route,  including  tran.si)ortation  holding 
facilities.  An  importer  mu.st  maintain  a 
description  of  any  transportation 
holding  facilities  and  doenment  the 
communicahle  disease  prevention 
measures  taken  to  protect  workers  at 
facilities  used  en  route. 

(11)  For  each  im])ort.  documentation 
must  he  made  of  the  communicable 
disea.se-j)revention  procedures  to  be 
carried  out  in  every  .step  of  the  chain  of 
custody,  from  the  time  of  emharkation 
of  the  NHBs  at  the  country  of  origin 
until  arrival  at  the  quarantine  facility. 
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(1 2)  l^rociuluros  to  onsuw  that  airoratt.  is  m  i 
ship,  vohiclos.  and  rolatocl  lupupmont  <  zoo 

avo  cUu;cintaminatiult()lUnvinj- transport,  i  S 

(1 3]  llsiui  Pl’K,  hoddino.  and  othor  diay 

pctontiallv  containinatod  inatnnal  innst  ) 

roinovnd  Iroin  tho  j-ronnd  transjunt  o. 

vohudn  nponarrivalattho  cp.arant.no  s  n t  < 

laoility  and  disi.osod  ol  as  hioliazardons 
"‘^'fklbwund  transport  vahichs.  Aii  soo.i 

in.po.tor  nn.st  ostahlisli.  in.plon.ont.  A 

.naintain.andadhoroto.SOPslor  si  n 

oronnd  tianspoit  vohiolns  transporting  m.th 
NllWs  tliat  moot  tlio  iollowing  1 

'TGm;;^Uranspo.tvohic:los.nnst  NHl 

havo  a  soparato  cargo  oo.npart.nont  with  po., 
soparato  boating,  vontilation.  and  a. 

conditioning  .systoins  r  ,1  (i 

(2l  Tho  intorior  snrtaoos  of  gionnct  I 

transport  vohiolo  cargo  cominirt.nonts  nm 

must  ho  of  smooth  construction.  oas>  to  ha 
(-.loan  and  disintoct. 

(3)  llsod  PPE.  hodding.  and  othoi  tin 

potontiallv  containinatod  matorial  .mist  ( 

1,0  romovod  from  tho  ground  trans|n)rt 
vohiclo  upon  arrival  at  tho  qnarantimi 
lacilitv  and  disiiosod  of  as  biohazardous 
wasto  hv  a  liconsod  lacihtv.  .1 

(4)  Chonnd  transj.ort  vohii.lc  (.ai„o 
comiiartmonts  must  ho  largo  onoi.gh  to  ai: 

allow  safo  stowago  ol  NHP 
inannor  that  allows  roady  accoss  to  cai.h  c 
N1  IP  during  transit  without  nnloadmg 

"Vr,)  Aftor  transi.ort  ol  tho  NllP  >i 

shipmont  from  tho  juirt  of  entry  to  tho  n 
(piarantino  fac.ility.  tho  importor  must  .. 

notifvllHS/CDC  in  writing,  toxt  a 

mossago.  or  omail  as  spocilioi  within 
tho  SOP.  within  4H  hours  oi  tho  timo  tho 
shipmont  arrivod  at  tho  ipiarantino 

^^''IpVas  part  of  tho  notification  ol  i 

arrival  in  paragraph  (k)(r,]  of  this  i 

soction.  an  importor  must  infoiiu  Hlh 
ODC  whothor  suspoctod  or  confirmoil 
transmission  or  spread  of  coinmumcahlo 
disease  occurred  during  transport, 
including  notification  of  NHPs  that 
chod.  became  ill.  or  were  in)ured  dunng 
transport,  or  malfunctions  associated 
with  disease-mitigation  procedures  o. 

Vi? l!*,' 

riupiirements  of  this  paragrai.h  f  ) 
relating  to  ipiarantine  facilities  do  not 

anplv  to  lahoratory-to-lahoratory 

transfers  or  zoo-to-zoo  translers  that  are 
in  compliance  with  paragraphs  (plU) 
and  (q)(Z)  of  this  section,  respectively. 

(2l  An  importer  must  maintain  a 
(uiaraiitine  fac.ility  for  holding  a  cohort 
during  the  reipiired 
NHPs  must  he  (luaraiitined  loi  .H  ita>  . 
after  arrival  at  the  importer's  qiiaraiitme 
Ihcilitv.  llHS/CDti  may  extend  the 
(inaraiitine  period  if  an  importer  or 
HHS/CDC'.  finds  or  suspects  that  an  NHl 


is  i„foc:t,«l  will..  «i  l.a»  l.<«>i. 

1 11  IS/C'.IX:  finds  a  need  tor  additional 

diagnostic  testing.  (ii 

(i)  For  anv  quarantine  facihh 

ostal.lished  or  maintained  n.idei  this  ^ 

section,  an  inqiorter  must  estahhsh. 
imiilemeiit.  maintain,  and  adheie  to  •  • 

SOPS  that  meet  the  following  physical  lun. 

seenritv  requirements;  ,  V 

(A)  the  facility  ninst  he  locked  and  h m 
secure,  with  acc.ess  limited  to  i' 

authorized,  trained,  and  knowledgeable  I 

An  Importer  must  limit  acc.ess  to  nn 
N1  IP  quarantine  areas  to  authorized  ''  a 

Iraiisport.  study,  c.are.  or  treatment  of  h. 

"i‘-NHPs. 

(ii)  An  importer  niu.st  kec])  tlic 

numher  of  workers  iti 

transport,  and  inspection  of  N1  U  s  to  the 
niininimn  necessary  to  perform  these  lu 

*^"uiii  The  fac.ilitv  ninst  he  designed  and 
operated  in  such  a  manner  as  to  allow  o 

for  ailequate  disinfecting. 

c  (ivl  The  facilitv  ninst  have  aifeqnati. 

lu, uip.ne.it  and  space  for  discarding  and  u 
disinfecting  all  eiiuipment,  (.lothing.  ^ 

(v)  Each  heating  ventilation  and  aii-  i 

h  conditioning  unit  in  the  ^ 

fac.ilitv  must  he  designed  so  that  then, 
is  no  mixing  of  air  among  ciuarantine 
rooms  and  each  (piaraiitine  room  must 
roniain  under  negative  air  pressure  in 
relationship  to  the  common  hallway  oi 
aiiteroomfs)  adjaceiit  to  the  quarantine 

room.  ,  1,.,,,,, 

he  fvi)  Each  (iiiaraiitine  room  ninst  lia\c 

air  flow  indicators  (pressure  gauges  or 
visual  flow  indicators)  that  are  affixed 
outside  the  iiuarantine  roo.n  that 
indicate  the  direction  of  airflow  into  oi 
S/  out  of  quarantine  rooms  and  ad)oining 
1  common  hallways  and  anterooms, 
ihle  Cf)  An  importer  must 

implement,  maintain,  and  adheie  to 
S()Ps  for  handling,  monitoring,  amt 
ing  testing  NHPs  in  (luarantme  that  meet  the 

1  "  following  requirements:  ,  ,, 

(i)  An  importer  must  eiisuic  that  all 
NHPs  are  identified  individnally  wit  i  a 
uniciue  nuniherciralphanuniiiricci^ 

iierniaiientlvapiihedtotheNHl  h\ 

lattoo.  microchip,  or  other  l^^niiaiieih 
identifier  before  imiiortation  or  altci  the 
are  31-dav  (luarantine.  Tattoos,  microchips. 

2  '  or  other  permanent  identifiers  must  not 
,lv  he  applied  during  the  quarantine  period 

(ii)  Health  certificates,  shipping 

doc.uments,  and  NHP  health  records 

iod  must  include  the  iiumher  ‘U' . 
lavs  required  in  paragraph  (l)(.f)(i)  ut 
ntine  .section,  as  well  as  the  age.  sex.  and 
species  of  the  NHP. 

(iii)  An  importer  must  ensure  NHl  s 

1  NHP  ere  confined  in  a  squeeze-hai.  l  agc 


whenever  possible  and  that  any 

individual  NHP  is  anesthetized. 

tranipiilized.  or  otherwise  restrained 

before  handling.  , 

(iv)  A  descri]ition  of  handling  and 
transporting  saiiqiles.  For  any  procedure 
involving  the  use  of  a  syringe,  a 
separate,  disposable  needle  and 
must  he  used,  including  a  sterile  needle 
and  syringe  for  withdrawing  medication 
from  any  multi-dose  vials  (e.g.. 

ketamine).  . 

(v)  Before  anv  contaminated  item  is 
removed  from  a  ipiarantine  faiality,  an 
imiiorter  must  ensure  that  all  NHl 
waste,  bedding,  uneaten  food,  or  other 
nossihly  contaminated  items  are 
disinfected,  autoclaved,  or  double- 
bagged  for  disposal  as  biomedical  waste 

hv  a  licensed  facility. 

■  (vi)  All  cages,  feeding  bottles,  reusable 
.  items,  and  other  contaminated  items 
must  he  disinfec.ted  between  uses  and 

of  NHPs  must  he  autoclaved  or 
incinerated,  as  appropriate. 

(viii)  During  the  ipiarantine  peiiod,  an 
1  imiiorter  must  monitor  NHPs  or  signs 
‘  of  anv  zoonotic  illness,  including  signs 
consistent  with  yellow  lever, 
monkevpox.  or  filovirns  i*!«^;; 

(A)  If  anv  NHP  aiijiears  ill  dining 
quarantine,  an  importer  must 
that  NHP  for  signs  of  zoonotic  illness, 
including  filovirns  di.sease.  and  ensure 

iii)i)r()i)ricito  troiitinout. 

,  B)  If  an  Old  World  NHP  displays 

.  signs  suggestive  of  filovirns  infection 
(e.»..  diarrhea  with  melena  or  frank 
e  blood,  bleeding  from  external  ^ 

,  poluchiae.  or  suffnsive  hemorrhage),  and 

I  survives,  an  imiiorter  must  c.ollect 
scrum  samples  on  day  31  of  quarantine 

ar  and  test  these  samples  for  antibodies  to 
o  filovirns  while  the  entire  remains 

"  in  quarantine.  An  importer  nmst  tes' 
serum  for  immunoglohuhn  C,  (Igt-d 
antibodies  to  filovirns  by  using  an 
ELISA  methodology,  or  other  methoi 

[the  approved  by  HHS/C.DC.. 

(C)  An  importer  must  not  knowingh 

II  nupiest  a  release  from  IfHS/r.lXiof  any 

th  a  ill  NHP  from  quarantine  under 

Ic  paragraph  (1)(4)  of  this  section. 

'  (ix)  For  each  NHP  in  a  quarantine 

nt  lacilitv.  an  importer  must  ailmmistei  at 

the  least  three  TSTs  on  the  eyelid  using  o  d 
q.,s  mammalian  tnherc.ulin 

not  least  2  weeks  between  tests,  before  the 

,Hod.  NHP  is  released  from  import  ifuarantmc. 

TSTs  must  he  read  and  rec.oided  at  2  . 
s  4»  and  72  hours,  and  a  grading  .scale  foi 

interpretation  of  these  tissts  must  he 

is  listed  in  an  SOP  for  TB  testing. 

1  (A)  An  importer  must  ensiiic  ' 

cohort  with  positive  or  suspicious  1  S  1 
IPs  reac.tion  remains  in  quarantine  am 
o  '  rec.eives  at  least  five  additional  1  STs 
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(eacli  administered  at  least  two  weeks 
apart)  following  nnnoval  of  the  la.st 
affected  NtlF. 

(H)  The  validity  of  T13  test  results  may 
1)('  compromised  if  during  (piarantine  an 
NIII’  contracts  a  viral  illness,  including 
measles:  is  triiated  with  steroids:  or  is 
immunized.  An  importer  must 
document  such  occurreut;e(s)  and  hold 
the  NIlPs  until  they  have  rcicovcinul 
from  the  illness  or  are  no  longer  on 
treatment,  and  for  a  recommended  time 
after  recovery  (to  he  determined  in 
consultation  with  llll.S/{iD(].  depending 
on  the  illness  or  treatment  in  (piestion) 
heforii  TH  t(5sts  an;  performed. 

(('.)  An  im])orter  must  retain  records  of 
all  TSTs  performed  during  the  lifetime 
of  each  NtlP  at  the  facility  housing  the 
NllF  until  the  NHP  is  transferred  to 
another  facility.  These  records  must 
accompanv  the  NHP  during  mov'es  to 
otluir  facilities. 

(x)  An  importer  must  (uisiire  that 
ilifferent  cohorts  of  NllPs  are 
(|uarantined  in  .se])arate  (juarantiue 
rooms. 

(A)  If  mixing  of  cohorts  should  occur, 
an  import(;r  must  treat  tlu;  mixed  cohort 
as  a  single  cohort. 

(U)  All  NUPs  within  that  mixed 
cohort  must  remain  in  (|uarantine  until 
each  NUP  in  that  mixed  colu)rt  has 
com|)leted  the  minimum  31-day 
(|uarantine  pcniod. 

((])  Quarantined  NHl’s  must  he 
housed  in  such  a  manner  that  thev  do 
not  expose  non-(iuarantined  NHPs  to 
non-filtenul  air  and  other  potentiallv 
infectious  materials,  including  soihid 
htnlding.  caging,  and  other  iiotentially 
contaminated  items. 

(4)  Befor(!  releasing  a  NUP  irc)m 
(juarantiue.  an  imjjorter  must  obtain 
written  juirmission  from  HHS/CfXk 
HHS/CDC’.  may  j)ermit  the  release  of  a 
cohort  from  (juarantine  when  all  tlu; 
following  conditions  have  been  met: 

(i)  The  31 -day  (juarantine  j)eri()d. 
including  any  nHjuired  (jxtension  of 
(juarantine.  has  Ikumi  comjjleted. 

(ii)  HHS/CD(;  has  confirmed  receii)t  of 
written  notification  of  the  luxilth  status 
of  the  NHPs  in  the  shijjiuent  from  the 
(juarantine  facilitv’s  licen.sed 
veterinarian  as  nujiiired  hv  j)aragrai)h 
(m)(4)  of  this  s(!cti()n. 

(iii)  HnS/(;D(;  confirms  that  tlu; 
imjunter  has  a(l(lress(!(l  and  re.solved  to 
1 11  i.S/C.DCr.s  .satisfaction  any  NllP  or 
worker  communicable  disease  i.ssnes 
that  were  rejjorted  to  HlkS/CDC]  during 
shijHuent. 

(.'i)  If  1 11  hS/C'.lX',  notifies  an  imjHnter  of 
any  evidence  that  NHPs  have  been 
(!xj)().s(!(l  to  a  zoonotic  di.sea.se,  the 
imjKuter  must,  at  the  imj)orter's 
exjMMise.  imj)lement  or  coojjerate  in  the 
HHS/ClXTs  imj)lementati()n  of 


additional  measures  to  ride  out  the 
sjiread  of  susj)(!cl(!(l  zoonotic  (lis(;ase 
before  ndeasing  a  shijinumt  from 
(juarantine,  including  (ixamination, 
additiomd  diagnostic  j)r()C(!(lures. 
treatment,  detention,  isolation,  seizure, 
or  destruction  of  exjio.sed  animals. 

(())  An  imjiorter  must  (j.stahlish. 
imj)lemeut,  and  adheiH;  to  SOPs  for  sahi 
handling  and  necrojisy  of  any  NHP  that 
dies  in  (juarantine.  'I’lu!  .SOPs  must 
ensure  the  following: 

(i)  The  carcass  of  the  NHP  must  he 
jilaced  in  a  waterjiroof  double-hag  and 
j)r()j)erly  stored  for  necroji.sy,  sj)(!cimen 
colhiction,  autoclaving  and/or 
inciiunation,  and  disjjosal: 

(ii)  A  ni;(;r()j).sy  must  be  junfornuHl  hv 
a  veterinary  jiathologist  or  state-licensed 
veterinarian.  Each  necrojisy  rt!j)()rt  must 
address  all  major  organ  systems  and 
incori)()rate  clinical  history  and 
lahoratorv  findings: 

(iii)  N(!croj)sy  and  aj)j)roj)riat(! 
lahoratorv  t(!.sting  of  tlu;  NHP  must 
docunumt  the  cause  of  (Uiath  and/or  riih? 
out  zoonotic  illness: 

(iv)  Necrojjsy  must  be  jierformed 
under  hio.safetv  lev(!l  3  (lkSL3)  or 
(udianced  biosafety  level  2  “i)lus" 
(13SE2-f-)  to  jjrotect  against  exjxisure  to 
highly  inlectious  ag(;nt.s: 

(v)  Any  .samjihis  of  tissues,  blood, 
serum,  and/or  transudates  (hodilv  fluid) 
c()lle(:t(!(l  during  necrojisy  must  lx; 
retained  until  the  N1  IP  .shii)m(;nt  has 
h(;en  rehiased  from  (juarantine  by  lllkS/ 
('IXk  in  case  other  t(;.sting  is  re(juire(l  hv 
lllkS/CIX:: 

(vi)  Fr(;.sh  and  formalin-fixed  tissue 
sj)ecimens,  including  tra(:he()hr()iu;hial 
lym])h  nodi;,  liv(;r,  lung,  and  sjileen. 
regardle.ss  of  n(;(:roj)sy  findings,  must  he 
c()llecti;d  for  laboratory  examination: 

(vii)  Any  granulomatous  lesions 
found  in  any  NHP  at  necroji.sy, 
regardle.ss  of  whether  TI3  in  tlu;  NHP 
was  jueviously  susjx;ct(;(l,  must  he 
submitted  to  a  lahoratorv  for  lahoratorv 
examination  for  acid-fast  bacilli  and  for 
mycobact(;rial  cultun;:  and 

(viii)  In  the  event  that  an  Old  World 
NHP  dies  or  is  (;uthanizi;(i  for  any 
ri;as()n  other  than  trauma  or  un(;xj)(;ct(;d 
adv(;r.se  i;nvironmental  conditions 
during  (juarantine.  liv(;r  tissui;  for 
filovirus  antig(;n  hv  using  the  antigen- 
cajitun;  ELl.SA  metluxl  mu.st  he 
sul)mitt(;d  to  a  (jualifi(;(l  lahoratorv  for 
testing.  The  laboratory  should  jirovide 
(l(x:um(;utati()n  of  t(;st  validation  and 
r(;(:()r(l.s  of  ongoing  (juality  a.ssurance. 

(in)  Unnlih  reporting  nujiiircinents  for 
nonhnnum  primates.  (1)  An  imjjorti;]' 
must  notify  HH.S/(;D(]  of  the  ev(;nt.s 
listed  in  this  jiaragrajih  (m)  by 
t(;l(;j)hon(;,  text,  or  email. 

(2)  An  imj)()rt(;r  must  notify  HH.S/CdXi 
within  24  hours  of  tlu;  (x;curr(;nce  of  anv 


morbidity  or  mortality  of  NHPs  in 
(juarantine  faciliti(;s,  or  following  a  zoo- 
to-zoo  or  lahoratorv-to-lahoratorv 
transler. 

(3)  l'\)r  anv  morbidity  or  mortiditv 
from  time  of  embarkation  from  country 
of  origin  to  ri;li;as(;  from  HH.S/(33(; 
(juarantine.  an  imjx)rt(;r  must  rejiort  the 
(:ircum.stanc(;s  to  HH.S/HlXi  jiromjitly. 
including  the  cause  ()f(i(;ath  for  (;a(:h 
NHP. 

(4)  Djion  (:omj)l(;ti()n  of  the  (juarantiiu; 
jx;ri(xl  and  h(;f()re  an  imjiorter  r(;li;as(;s 
any  NHP.  cohort,  or  mix(;(l  cohort  from 
(juarantine,  tlu;  imi)ort(;r  must  ensure 
that  the  (juarantine  facility’s  lic(;ns(;d 
v(;t(;rinarian  notifies  HH.S/CIX’,  in 
writing  of  the  hi;alth  status  of  the 

shi  jiment. 

(.^)  An  imjjorter  must  notify  HH.S/CDC 
within  24  hours  if  anv  NHP  tests 
])()sitive  for  filovirus  virus  antigi;n  or 
antibody. 

(fi)  An  imjxirter  must  rejxirt  to  HH.S/ 
CD(;  within  24  hours,  any  j)()sitiv(;  or 
susjiicious  ’f.ST  results,  necrojisv 
findings,  or  laboratory  results.  Any 
r(;jx)rt  reijuired  under  this  section  mu.st 
include  a  cojw  or  summary  of  the 
individual  NHP’s  h(;alth  r(;c()r(ls. 

(n)  Heeordkeeping  and  reporting 
reipdreinents  for  importing  NIIPs.  (1) 
13(;for(;  authorizing  the  imjxn  t  of  anv 
NHPs.  an  imjxuti;!'  mu.st  be  in 
comjiliance  with  ail  aj)i)lical)l(;  (;l(;nu;nt.s 
of  tlu;  imjxirter's  .SOPs. 

(2)  At  least  .s(;vi;n  (lavs  h(;f()r(; 
imjjorting  a  .shi|)nu;nt  of  NI  IPs.  an 
imjiorter  must  notify  HH.S/C'.DO  in 
writing  or  by  email  of  the  imjiending 
shijjinent  and  jirovide  tlu;  following 
information: 

(i)  'flu;  imjxjrter's  name  and  address: 

(ii)  Numher  and  sjK;ci(;s  of  NHl’s 
being  imjxnted: 

(iii)  De.scrijition  of  crates: 

(iv)  Mi;ans  of  individuallv  identifying 
NHPs: 

(v)  Origin  of  NHPs.  including  the 
country,  the  exjxirter,  and  the  exjjorter's 
a(l(lr(;.ss: 

(vi)  Use  of  NHPs  under  jxnagrajih  (h) 
of  this  s(;cti()n: 

(vii)  Sj)i;(:ifi(:  itin(;rary  with  names. 
dat(;.s.  flights.  tinu;,s,  airjiorts.  si;a  jxirts, 
and  ri;sjx)nsible  i)arti(;s  to  contact  at 
i;v(;ry  .stej;  of  travel,  including  all 
ground  transjiortation: 

(viii)  Port  of  entry: 

(ix)  If  arriving  by  flight,  the  name  of 
tlu;  airline  and  its  flight  number: 

(x)  If  arriving  by  v(;hicl(;,  the  name  of 
the  vehi(:l(;’s  owner  and  its  license  jilate 
numb(;r: 

(xi)  If  arriving  by  shij),  tlu;  name  of 
the  shij)  and  its  vi;s.s(;l  numher: 

(xii)  Name  and  address  of  tlu; 
(I(;.stination  (juarantine  facility: 
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(xiii)  Name,  address,  and  contact 
information  for  shi])i)er.  if  other  tlian 
the  importer; 

(xiv)  If  applical)le,  name,  address,  and 
contact  information  for  l)roker  in  the 
Unitiul  States: 

(xv)  Nanu!,  addriJ.ss,  and  contact 
information  for  the  ])er.son(s) 
responsilile  for  off-loading  NHI’s  in  the 
llnitcul  Stat(!.s; 

(xvi)  Name,  address,  and  contact 
information  for  any  party  responsihh! 
for  ground  trans})ortation  from  ])ort  of 
entry  to  (luarantine  facility: 

(xvii)  Ex])ected  (|narantine  facility,  if 
different  from  tin;  importer: 

(xyiii)  Master  air  \vayl)ill  number  for 
.shipment: 

(xix)  CITES  permit  ninnher  and 
expiration  date. 

(o)  Aninuil  (ids.  (1)  All  animal  acts 
mu.st  l)e  registered  with  IIHS/CIX]  under 
|)aragra|)h  (g)  of  this  section.  In  addition 
to  the  re(|nirements  in  paragraph  (g)  of 
this  section,  which  incorporates  the 
riujnirements  in  paragraphs  (h)  through 
(m],  an  importer  must  ])royide: 

(i)  A  d(!.scription  of  the  animal  act  that 
includes  each  NHF. 

(ii)  Brochures,  adyertising  materials, 
and/or  dociniKmtation  of  r(!cent  or 
planned  animal  act  ])erformance.s. 

(iii)  A  current  list  of  all  NHPs  in  the 
animal  act.  indicating  each  NIlP's  naiiK!. 
speci(!s,  sex,  age,  distinguishing 
j)hysical  d(!Scri])tion.  and  imicpie 
identifier  such  as  a  tattoo,  microchi]),  or 
other  ])ermanent  identifier. 

(iy)  Prior  to  entry  or  re-entry  into  the 
United  States,  specific  itinerary  with 
names,  dates,  flights,  times.  air])orts.  sea 
ports,  and  res])onsible  jiarties  to  e:ontact 
at  eyery  stej)  of  trayel.  including  all 
ground  transportation. 

(y)  A  description,  diagram,  and 
photogra])hs  of  the  facilities  where  the 
importer  houses  the  NllPs  in  the  animal 
act  in  the  United  States,  including 
illustrations  of  the  ])rimate  caging  and/ 
or  enclosures:  the  relationshij)  ofthe.se 
c:ages  or  enclosures  to  other  structures 
on  the  ])roperty  and  adjoining 
pro])erties;  whether  the  ju  imate 
facilities  are  open  to  the  air  or  fully 
enclosed;  and  the  j)hysical  .security 
measures  of  the  facility. 

(yi)  Uocumentation  signed  by  a 
licensed  yeterinarian  describing  the 
physical  exam  performed  on  each  NHP 
in  the  animal  act.  Such  examinations 
must  he  i)erformed  at  least  once  a  year. 
The  i)hysical  exam  must  include  the 
following: 

(A)  Routine  com])lele  blood  counts, 
clinical  chemistries,  fecal  exams,  and 
any  additional  testing  indicated  by  the 
j)hysical  exam. 


(H)  At  least  once  a  year.  TB  te.sting 
with  MOT  and  interj)reted  as  stated  in 
])aragraph  (l)(8)(ix)  of  this  section: 

(0)  NHPs  with  ])ositiye  T.S'I’  results 
must  he  eyahiated  for  potential 
antitubercnlosis  chemotherapy  in 
consultation  with  IIHS/CIX:.  ' 

(H)  If  the  NHP  is  a  chimpanzee, 
serology  and  antigen  te.sting  for  hepatitis 
B.  .serology  for  hepatitis  and  any 
additional  titers  mu.st  be  jjerformed  as 
indicated  by  clinical  history  or  exam.  A 
chim])anzee  found  serologically  positiye 
for  hej)atitis  B  and/or  he|)atitis  0  is 
ineligible  for  entry  or  re-entry  into  the 
United  States,  unless  confirmatory 
eyidence  signed  by  a  licensed 
yeterinarian  shows  that  there  is  no 
hepatitis  B  or  hej)atitis  C  yirus  ])re.sent 
in  the  NHP. 

(yii)  ,S()Ps  for  transporting  the  NHPs 
internationally,  including  the  shipping 
crates  or  enclosures,  the  type  of 
conyeyance,  and  measures  to  minimize 
human  exposure  to  the  NHPs. 

(yiii)  A  copy  of  a  negatiye  TST 
conducted  within  the  past  12  months,  or 
medical  documentation  that  the 
indiyidnal  is  free  of  clinically  actiye  TB, 
for  each  trainer  and/or  handler. 

(ix)  A  copy  of  each  .SOP  for 
resi)onding  to  .sus])ected  zoom)tic 
disea.ses. 

(x)  If  macaeines  are  in  the  animal  at:t. 
an  .SOP  for  responding  to  ])otential 
herjais  B-yirns  ex|)o.snres. 

(p)  Zo()-l()-'/.()()  ti'dnsfdrs.  (1)  Persons 
who  will  only  he  importing  liye  NHPs 
into  the  United  .States  through  transfer 
from  one  zoo  to  another  must  comi)ly 
with  all  the  elements  listed  in 
paragra])hs  (g).  (h).  (n),  (i)(l)  through  (.'ll, 
(iK8)(v),  (i)(())(vi),  (iK7)  through 
(9):  (j)(l),  (jK2).  (j)(.')),  (jKlO)  through 
(12):  (k)(.'5)  and  (k)((l):  and  (m)(l).  (m)(2). 
(m)(.'5),  and  (m){(j)  of  this  section. 

(2)  If  a  zoo  is  im|)orting  one  or  more 
NHPs  into  the  United  .States  from 
another  zoo,  the  reci])ient  zoo  must, 
before  the  transfer,  submit  the  following 
information  for  a])proyal  by  HH.S/CdlC’.: 

(i)  A  co])y  of  each  NHP’s  yeterinary 
medical  records,  including  regular 
testing  for  TB  from  the  ])reyions  zoo  for 
HH.S/UDU’s  approyal.  The  medical 
record  should  include  a  ])o.sitiye 
identification  of  the  NHP,  such  as  a 
tattoo,  microchij),  or  photograph. 

(ii)  A  co])y  of  a  current  health 
c:ertificate,  including  documentation  of 
a  negatiye  TB  test,  signed  by  a  state 
licensed  yeterinarian  within  14  days  of 
the  transfer  stating  that  the  NHP(s)' 
ap])ear  healthy  and  are  free  from 
communicahle  diseases;  and 

(iii)  Docnmentation  which  yerifies 
that  the  recijjient  zoo  is  registered  in 
accordance  with  this  section,  and 


(iy)  A  sj)ecific  itinerary  with  names, 
dates,  nights,  times,  airports,  seaports, 
and  responsible  parties  to  contact  at 
eyery  step  of  trayel,  including  ail 
ground  transj)ortation. 

(.8)  Persons  importing  liye  NHPs  that 
are  transferred  from  one  zoo  to  another, 
who  are  not  able  to  meet  the 
retjuirements  listed  in  j)aragraphs 
(p)(2)(i)  and  (ii)  of  this  section,  must 
comply  with  all  the  elements  in 
paragrajjhs  (g).  (h).  (i).  (j).  (k).  (1).  (m). 
and  (n)  of  this  section. 

( (])  Ldlmidtory-to-kilxmitoiy  Imnsfdis. 

(l)  A  laboratory  transferring  NHPs  on  an 
established  re.search  protocol  from  its 
foreign-based  facility  to  its  U..S. -based 
laboratory  must  com|)ly  with  all  the 
elements  listed  in  paragraphs  (g).  (h).  (i), 
(j),  (k).  and  (n)  of  this  section;  and 
l)aragraphs  (m)(l).  (m)(2).  (m)(.')).  and 

(m) (())  of  this  section. 

(2)  If  a  lab  is  receiying  one  or  more 
NHPs  for  purposes  related  to  an  ongoing 
re.search  ])roject  from  another 
established  research  facility  outside  the 
United  .States,  the  reci|)ient  facility 
inn.st,  before  the  transfer,  submit  the 
following  to  flH,S/(;iX'.  for  a])))royal: 

(i)  A  copy  of  each  NHP’s  yeterinary 
medical  re{;ords,  including  regular 
te.sting  foi'TB  from  the  preyions  lab  for 
HH.S/(8X7s  apj)royal.  The  medical 
record  should  include  a  positiye 
identification  of  the  NHP,  such  as  a 
tattoo,  microchip,  or  ])hotograi)h. 

(ii)  A  copy  of  a  current  health 
certific:ate(.s),  including  docnmentation 
of  a  negatiye  T.ST,  signed  by  a  state- 
licensed  yeterinarian  within  14  days  of 
the  transfer  stating  that  the  NHP(s) 
appear  healthy  and  are  free  from 
communicable  diseases:  and 

(iii)  Docnmentation  of  the  ongoing 
lACUC-a])])royed  research  project  and 
the  reason  the  NHP  needs  to  be 
transjjorted  to  the  U..S.  laboratory 
facility. 

(iy)  A  specific  itinerary  with  names, 
dates,  flights,  times,  airi)ort.s,  .sea])orts. 
and  res})onsihle  jjarties  to  contact  at 
eyery  .step  of  trayel,  including  all 
ground  transportation. 

(8)  Persons  importing  liye  NHPs  that 
are  transferred  from  one  lab  to  another, 
who  are  not  able  to  meet  the 
nujiiirements  li.sted  in  })aragraphs 
((|)(2)(i).  (ii),  and  (iii)  of  this  section, 
must  comply  with  all  the  elements  in 
paragrai)hs  (g),  (h).  (i).  (j).  (k).  (1).  (m). 
and  (n)  of  this  section. 

(r)  In  trcinsit  shipments  of  NHPs.  (1) 
Before  arrival  into  the  United  .States, 
brokers  of  in  transit  shipments  must 
notify  HHS/CIX;  of  all  .scheduled  in 
transit  shi|)ments  of  NHPs  not  intended 
for  import  into  the  United  .States  and 
provide  the  following  information: 
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(1)  Number  and  s|)e(:ies  ol’NHPs  in  the 
shiiiment; 

(ii)  Origin  oi  NHPs.  inclnding  the 
country,  the  exporter,  and  the  exporter's 
address: 

(iii)  Name  and  full  address  of  the  final 
destination  (|narantine  lacility  in  the 
imj)orting  conntrv: 

(iv)  Means  of  individnallv  idmitifving 
Nll!\s.  il'recjuired  hy  the  im])orting 
country: 

(v)  A  specific  itinerary  while  in  the 
United  States  inclnding  names,  dates, 
nights,  limes.  airj)ort.s.  .sea|)orts.  and 
responsible  |)arties  to  contact  at  everv 
step  of  travel  within  the  United  States, 
including  all  ground  transportation: 

(vi)  Description  of  crates: 

(vii)  SOPs  de.scrihing  procedures  to 
protect  and  train  transport  workers  from 
exposure  to  commimicahle  disea.se 
while  handling  NUPs: 

(viii)  SOPs  de.scrihing  procedures  to 
l)revent  contamination  of  other  articles 
and  cargo  during  transit,  including 
physical  .separation  of  crates  from  other 
cargo: 

(ix)  SOPs  de.scrihing  procedures  to 
decontaminate  aircraft,  ships,  vehicles, 
and  related  (upniJinent  following 
transport:  and 

(x)  Propo.sed  n.se.  if  any.  of  in  transit 
holding  facilities  and  steps  to  he  taken 
to  protect  workers,  as  well  as  NHPs. 
from  commimicahle  di.sease  exposure  at 
each  facility  to  he  usinl  en  route. 

(2)  While  located  in  the  United  States, 
in  transit  shipments  mnsl  he  housed 
and  cared  for  in  a  manner  consistent 
with  r(!(]uirement.s  for  NUi’s  intended 
for  imj)ort  into  the  United  States  as 
specified  in  paragraphs  (j)  and  (k)  of  this 
section. 

(sj  Havoraiion  and  ivinslaianwnt  of 
an  iin portal  's  ra^isirat ion.  (1)  If  the 
Director  determines  that  an  im])orter  has 
failed  to  com])ly  with  any  apjdicahle 
provisions  of  this  section,  including  the 
imiiorter's  S01\s.  the  Director  mav 
revoke  the  importer’s  registration. 

(2)  HHS/(]DC"  will  .send  the  im|)orter 
a  notice  of  revocation  stating  the 
grounds  uj)on  which  the  pro])osed 
revocation  is  based. 

(i)  If  the  importer  wishes  to  contest 
the  revocation,  the  importer  must  file  a 
written  response  to  the  notice  within  20 
calendar  days  after  receiving  the  notice. 

(A)  As  |)art  of  the  response,  an 
importer  may  reipiest  that  the  Director 
review  the  written  record. 

(H)  If  an  importer  fails  to  file  a 
response  within  20  calendar  days,  all  of 
the  grounds  li.sted  in  tin;  jiroposed 
revocation  will  he  deemed  admitted,  in 
which  case  the  notice  shall  constitute 
final  agency  action. 

(ii)  iReservedl 

(3)  If  an  importer’s  response  is  timelv, 
the  Director  will  review  the  registration. 


the  notice  of  revocation,  and  the 
respon.se.  and  make  a  decision  in 
writing  ha.sed  on  the  written  record. 

(4)  As  .soon  as  jiracticahle  after 
comiileting  the  writtmi  record  review, 
the  Director  will  issue  a  decision  in 
writing  that  shall  constitute  final  agiaicv 
action.  The  Director  will  .serve  the 
importer  with  a  cojiy  of  the  written 
decision. 

(,'j)  The  Director  may  reinstate  a 
revoked  registration  after  inspecting  the 
importer’s  facility,  examining  its 
records,  conferring  with  the  im|)orter 
and  reciMving  information  and 
a.ssnrance  from  the  importer  of 
compliance  with  the  reipiirements  of 
this  .section. 

(t)  Noninnnan  primata  products.  (1) 
NHP  jirodncts  may  he  imjiorted  without 
obtaining  a  jiermit  under  this  .section  if 
accomj)anied  by  documentation 
demon.strating  that  the  ])roducts  have 
been  rendered  noninfectious  using  one 
of  the  following  methods: 

(1)  Hoiling  in  water  for  an  ajijiropriate 
time  so  as  to  ensure  that  any  matter 
other  than  hone,  horns,  hooves,  claws, 
antlers,  or  teiith  is  removed:  or 

(ii)  Camma  irradiation  at  a  dose  of  at 
least  20  kilo  (iray  at  room  temperature 
(20°  or  higher):  or 

(iii)  Soaking,  with  agitation,  in  ii  4% 
(w/v)  solution  of  washing  soda  (sodium 
carbonate.  Na2(X)0  maintained  at  |)ll 
n.,'j  or  above  for  at  least  48  hours:  or 

(iv)  Soaking,  with  agitation,  in  a 
formic  acid  solution  (100  kg  salt  |NaUl| 
and  12  kg  formic  acid  per  1.000  liters 
water)  maintained  at  below  pH  3.0  for 
at  least  48  hours:  wetting  and  dressing 
agents  may  he  added: 

(v)  In  the  case  of  raw  hides,  salting  for 
at  least  28  days  with  .sea  salt  containing 
27o  wa.shing  .soda  (sodium  carhonate. 

Na.COO: 

(vi)  Formalin  fixation:  or 

(vii)  Another  method  approved  hv 
HllS/CDC. 

(viii)  Fully  taxidermied  products  are 
considered  rendered  noninfectious.  and 
so  do  not  reipiire  a  permit  from  the 
Director. 

(2)  NIIF  ])roduct.s  that  have  not  been 
riMulered  noninfectious  are  considered 
to  pose  a  ])ot(;ntial  human  health  risk 
and  may  only  he  im])ort(!d  under  the 
following  circnmstances: 

(i)  The  product  must  he  accompanied 
by  a  permit  issued  by  the  Director. 
Reipiests  for  permits  should  he 
accomjianied  by  an  ex])lanation  of  the 
jirodnct’s  intended  use  and  a 
de.scription  of  how  the  product  will  he 
handled  to  ensure  that  it  does  not  jiose 
a  zoonotic  di.sease  threat  to  humans. 

The  Director  will  review  the  reipiest  for 
a  pminit,  and  accompanying  materials. 


and  issue  a  decision  that  shall  constitute 
final  ageiu;y  action. 

(ii)  The  jiroduct  may  only  he  imported 
for  bona  fide  scientific,  educational,  or 
exhibition  ]nir])o.ses. 

(iii)  A  ])i!rmit  will  only  he  i.ssued  if 
the  jiroduct  will  hi;  receiviul  by  a  facility 
(!(iui])p(!d  to  handle  potentially 
infectious  NUF  materials. 

(iv)  The  product  must  comply  with 
any  other  a])])lii:ahle  federal 
reiinirements,  including  those  relating 
to  packaging,  shipping,  and  transport  of 
|)otentiajly  infectious,  biohazardous 
suhstances  as  well  as  those  for  .select 
agents  ])ur.suant  to  42  UFR  part  73,  7 
{;FR  part  331.  and  t)  CFR  part  121. 

(uj  Aiipaal  o  f  denial  for  a  permit  to 
import.  If  the  HHS/CDC  denies  your 
reipiesl  for  a  permit  under  this  .sec:tion. 
yon  may  appeal  that  denial  to  the  111  IS/ 
UDU  Director. 

(1)  You  must  submit  your  a])])eal  in 
writing  to  the  HHS/(]DC  Director. 

.stating  the  reasons  for  the  ajjpeal  and 
demon.strating  that  there  is  a  genuine 
ami  substantial  issue  of  fact  in  dispute. 

(2)  You  must  submit  the  appeal 
within  .I  business  days  after  von  receive 
the  dimial. 

(3)  HI1S/(;D(;  will  issue  a  written 
response  to  the  a])|)(!al.  which  shall 
constituti!  final  Agency  action. 

Iv}  Filovirns  testin<.>  fee.  (1)  Non¬ 
human  jirimate  im])orter.s  shall  he 
charged  a  fee  for  filovirns  testing  of  non¬ 
human  primate  liver  .samples  submitted 
to  the  (Centers  for  Disea.se  (kmtrol  and 
lYevention  (CDU). 

(2)  Tin;  fee  shall  he  based  on  the  cost 
of  reagents  and  other  materials 
nec(;.s.sary  to  ])erform  the  testing:  the  u.si; 
of  tin;  laboratory  testing  facilitv: 
irradiation  for  inactivation  of  the 
samjjle:  ])er.sonnel  co.sts  a.ssociated  with 
|)erformance  of  the  laboratory  tests:  and 
administrativi;  costs  for  test  ])lanning. 
review  of  a.ssay  results,  and 
dissemination  of  t(;st  results. 

(3)  An  up-to-date  lei;  schedule  is 
available  from  the  Division  of  Global 
Migration  K-  Quarantine,  Centers  for 
Di.sease  Control  and  Frev(;nti()n.  KiOO 
(ilifton  Road,  Atlanta,  (ieorgia  30333. 
Any  changes  in  the  fee  .schedule  will  be 
published  in  the  Federal  Regi.ster. 

(4)  Tin;  fee  must  hi;  paid  in  U.S. 
dollars  at  the  time  that  the  importer 
submits  the  .s])ecinn;n.s  to  HilS/ClXi  for 
t(;.sting. 

l)iil(;(l;  I’lihnuiry  (i.  2013. 

Kalhli;i;ii  Selielius. 

Secretary.  Department  of  Health  and  llaman 
Seiviees. 

II'K  Hoc.  2()i;i-():i(Hi4  Filod  2-14-1  :i;  H:4.'i  anil 
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The  President 


On  February  25,  2011,  liy  Execaitivo  Order  13500,  1  declared  a  national 
emergency  jmrsnant  to  the  International  Emergency  Economic  Powers  Act 
(50  IJ.S.C.  1701-1700)  to  deal  with  the  nniisnal  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
hy  Colonel  Mnammar  Qadhafi,  his  government,  and  close  associates  who 
took  extreme  measures  against  the  people  of  Libya,  including  hy  using 
weapons  of  war,  mercenaries,  and  wanton  violence  against  unarmed  civilians. 
In  addition,  there  was  a  serious  risk  that  Libyan  state  assets  would  he 
misappropriaterl  by  Qadhafi,  members  of  his  government,  members  of  his 
family,  or  his  close  associates  if  those  assets  were  not  protected.  The  foregoing 
circumstances,  the  prolonged  attacks,  and  the  increased  numbers  of  Libyans 
.seeking  refuge  in  other  countries  caused  a  deterioration  in  the  secairity 
of  Libya  and  posed  a  serious  risk  to  its  stability. 

We  are  in  the  jiroce.ss  of  winding  down  the  sanctions  in  response  to  develop¬ 
ments  in  Lihva,  including  the  fall  of  Qadhafi  and  his  government  and 
the  estahlishment  of  a  democratically  elected  government.  We  are  working 
closely  with  the  new  Libyan  government  and  with  the  international  commii- 
nitv  to  effectively  and  aiJ})roprialely  (;ase  reslricdions  on  sanctiomul  entities, 
including  hy  taking  action  t;onsistent  with  the  U.N.  Security  (ionncil’s  deci¬ 
sion  to  lift  sanctions  against  the  (Central  Bank  of  Libya  and  two  other 
entities  on  December  16,  2011.  The  situation  in  Libya,  however,  continues 
to  pose  an  nnnsnal  and  extraordinary  threat  to  tin;  national  security  and 
foreign  policy  of  the  United  States  and  we  need  to  protect  against  this 
threat  and  the  divtjrsion  of  a.ssets  or  other  ahnse  by  certain  members  of 
Qadhafi’s  family  and  other  former  regime  officials,  'rherefore,  the  national 
emergency  declared  on  February  25,  2011,  and  the  measures  adopted  on 
that  date  to  deal  with  that  emergency,  must  continue  in  effect  beyond 
February  25,  2013.  Therefore,  in  accordance  with  section  202(d)  of  the 
National  Emergencies  Act  (50  U.S.U.  1622(d)).  1  am  continuing  for  1  year 
the  national  emergency  declared  in  Executive  Order  13566. 
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This  notice  shall  he  published  in  tin;  lu^deral  He<>isi(^r  and  transmitted  to 
the  CA)n”ress. 
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IKK  Ddi:.  2()i:{-():iK()<l 
I'ilcil  2-14-i;i;  I  IMf)  iiinl 
Hilling  i:(i(li! 


THE  WHITE  HOUSE, 
Fehruarv  13.  2013. 
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